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PREFACE  TO  THE  SECOND  EDITION 


The  re-arrangement  of  the  sections  of  the  Criminal  Code 
by  the  general  revision  of  the  statutes  of  Canada  in  1906, 
and  the  many  changes  made  in  both  the  Code  and  the 
Canada  Evidence  Act  since  the  first  edition,  have  created 
a  demand  for  a  new  practice  book  on  Canadian  criminal 
law,  which  I  have  attempted  to  supply  by  this  compilation. 
The  annotations  in  the  first  edition  have  been  thoroughly 
revised  and  supplemented  with  the  decisions  reported  down 
to  the  end  of  March,  1908.  I  desire  to  express  my  acknowl- 
edgments to  the  members  of  the  Bench  and  Bar  who  have 
from  time  to  time  favoured  me  with  their  suggestions,  which 
have  largely  contributed  to  the  improvements  of  this  edition. 

W.  J.  Tremeear. 
Toronto,  May,  1908. 
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CORRIGENDA. 


Page  23,  line  12    (date  of  case  cited),  for  **IB95''  read  "18B5/' 

"     427,  line  20  (citation),  for  "Wiley"  read  "Riley." 

"     683,  line  28,  correct  the  name  of  case  cited  to  read  "R.  v.  Doherty, 
3  Can.  Gr.  Gas.  505." 

"     697,  correct  the  second  citation  of  R.  v.  Buchanan  to  read  "12  Man. 
R.   190." 

"      756,  correct  date  of  citation,  R.  v.  Spence,  to  read  "1855." 

"      777,  correct  citation  of  R.  v.  Nicholls,  to  read  "10  Cox  C.C.  476." 

"      877,  correct  citation  of  R.  v.  Heggard,  to  read  "30  U.C.Q.B.  152." 


THE  CANADIAN  CRIMINAL  COfiE 

AND  THE 

■9 

LAW  OF  CRIMINAL  EVIDENCE 

APPLICABLE  THERETO. 


THE  CRIMINAL  CODE. 

(Revised  Statutes  of  Canada,  1906,  Chap.  146  and  amending 

Acts.) 


SHORT  TITLE. 

1.  This  Act  may  be  cited  as  the  Criminal  Code.    55-56  V.,  Short  title. 
c.  29,  s.  1. 

Origin.] — ^The  Criminal  Code  in  its  present  form  is  a  revision  and  con- 
solidation of  the  Criminal  Code  of  1892.  That  statute  went  into  force  on 
July  1,  1893,  and  was  the  first  codification  of  the  criminal  law  of  Canada. 
The  Code  was  modelled  after  the  draft  Code  formulated  by  the  commis- 
sioners appointed  to  revise  the  criminal  law  of  England  which,  however, 
waa  not  adopted  by  the  British  Parliament. 

Evidevce.] — The  Code  itself  contains  many  enactments  as  to  the  law 
of  evidence  in  criminal  matters.  The  Canada  Evidence  Act  which  follows 
the  Code  in  this  volume  is  also  applicable  to  prosecutions  under  the  Code. 
And  by  sec.  35  of  the  Canadi^  Evidence  Act,  the  respective  laws  of  evidence 
in  the  Provinces  of  Canada  are  lipplicaible  to  proceedings  under  federal 
laws,  subject  to  the  provisions  so  made  and  any  other  enactments  of  the 
federal  Parliament. 

Legiftlative  power.] — Section  91  of  the  British  North  America  Act,  1867, 
embodying  the  Canadian  Constitution,  provides  that  it  shall  be  lawful  for 
the  Dominion  Parliament  to  make  laws  for  the  peace,  order,  and  good 
government  of  Canada,  in  relation  to  all  matters  not  coming  within  the 
classes  of  subjects  thereby  assigned  exclusively  to  the  Legislatures  of  the 
provinces;  and  "for  greater  certainty,  but  not  so  as  to  restrict  the  gen- 
erality of  the  foregoing  terms,"  it  is  thereby  declared  that  (notwithstand- 
ing anything  in  that  Act)  the  exclusive  legislative  authority  of  the  Par- 
liament of  Canada  extends  to  all  matters  coming  within  certain  classes 
of  subjects  enumerated,  amongst  which  is:  (27)  The  Criminal  Law, 
except  the  constitution  of  courts  of  criminal  jurisdiction,  but  including 
the  procedure  in  criminal  matters. 

Section  92  of  the  same  statute  provides  that  in  each  province  the 
Legislature    may   exclusively   make   laws   in   relation   to  matters   coming 
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within.  (Airtain  other  classes  of  subjects  therein  enumerated,  amongst  which 
is  in^i^eH"  the  following:  (14)  The  administration  of  justice  in  the 
proylqctf,  including  the  constitution,  maintenance,  and  organization  of  pro- 
vinei^* courts,  both  of  civil  and  of  criminal  jurisdiction,  and  including 
'procedure  in  civil  matters  in  those  courts. 

*/rhis  latter  power  has  been  held  to  include  the  power  of  giving  juris- 
.•>**4fction  to  the   provincial   courts  and   to  impliedly  include   the  power  of 
•  '••*  *<enlarging,   altering,   amending  and   diminishing   the   jurisdiction   of   such 
.*.•••/  courts.    R.  V.  Levinger  (1892),  22  O.R.  690.    But  in  R.  v.  Boucher  (1879), 
Gassels  S.C.  Dig.  181,  Henry,  J.,  of  the  Supreme  Oourt  of  Canada,  held  that 
to  merely  add  to  the  existing  duties  or  functions  of  a  police  magistrate 
/.  *•  does  not  interfere  with  the  constitution,  maintenance  or  organization  of 

the  court,  even  if  such  oflSce  can  be  called  a  "court"  within  the  meaning 
di  sec.  92  of  the  B.N.A.  Act,  which  he  doubted.  And  in  R.  v.  Toland 
(1892),  22  O.R.  505,  it  was  held  that  an  Ontario  statute  (sec.  2  of  63 
Vict.,  ch.  18),  which  authorized  police  magistrates  to  try  and  convict  per- 
sons charged  with  forgery  was  ultra  vires  of  the  Provincial  Legislature; 
per  MacMahon,  J.  Enforcing  the  law  against  a  person  charged  with  the 
commission  of  a  crime  is  by  the  "trial"  of  the  offender  and  his  punish- 
ment for  the  offence.  The  trial  is  not  connected  with  the  constitution, 
maintenance  or  organization  of  a  court  but  is  criminal  procedure.  Ibid. 

The  whole  domain  of  crime  and  criminal  procedure  is  the  exclusive 
property  of  the  Dominion  Parliament,  and  to  allow  the  Parliament  of  a 
province  to  declare  that  an  act  which,  by  the  general  law,  is  a  crime, 
triable  and  punishable  as  a  crime  with  the  ordinary  safeguards  of  the  con- 
stitution affecting  procedure  as  to  crime,  shall  be  something  other  than  or 
less  than  a  crime,  and  so  triable  before  and  punishable  by  magistrates  aa 
if  not  a  crime,  would  be  destructive  of  the  checks  provided  by  the  general 
law  for  the  constitutioni^l  liberty  of  the  subject.  R.  v.  Lawrence  (1878), 
43  U.C.Q.B.  164,  175,  per  Harrison,  C.J. 

But  there  are  many  acts  not  being  crimes  which  are  triable  before  and 
punishable  by  magistrates,  which,  although  called  offences,  are  not  crimes, 
and  which  by  the  proper  legislative  authority  may  be  made  the  subject  of 
summary  magisterial  jurisdiction,  either  with  or  without  appeal;  but 
these  are  not  to  be  mistaken  for  acts  in  themselves  crimes,  and  the  subject 
of  indictment,  and  of  conviction  under  indictment,  either  at  the  common 
law  or  by  statute.  Such  acts  as  these  may  by  the  Provincial  Legislature 
be  made  the  subject  of  punishment  by  fine,  penalty  or  imprisonment,  when 
this  is  done  for  the  purpose  of  enforcing  any  law  of  the  province  made  in 
relation  to  any  matter  coming  within  any  of  the  classes  of  subjects  ex- 
clusively assigned  to  the  Provincial  Legislatures.  One  of  the  subjects 
exclusively  assigned  to  the  Provincial  Legislatures  is  the  right  to  make 
laws  as  to  "shop,  saloon,  tavern,  auctioneer  and  other  licenses,  in  order  to 
the  raising  of  a  revenue  for  provincial,  local,  of  municipal  purposes!"  Ibid. 

The  passing  of  a  provincial  statute,  within  the  powers  of  the  Legisla- 
ture, cannot  in  any  wise  take  away  from  Parliament  the  right  to  legislate 
respecting  the  same  matters,  and  to  prohibit  them  and  to  enforce  the  pro- 
hibition by  such  punishment  by  way  of  fine  or  imprisonment  as  may  be 
deemed  best;  or  to  draw  into  the  domain  of  criminal  law  an  act  which  has 
hitherto  been  punishable  only  under  a  provincial  statute.  Per  Rose,  J.,  in 
R.  V.  Stone  (1892).  23  O.R.' 46,  following  R.  v.  Wason,  17  A.R.  221,  and 
R.  Hart,  20  O.R.  611. 

A  provincial  statute  relating  to  criminal  law  passed  before  Confedera- 
tion becomes  as  to  that  province  a  part  of  the  criminal  law  of  Canada, 
and  is  subject  to  repeal  or  amendment  by  a  Dominion  statute  only.  R.  v. 
Halifax  EJectric  Tramwav  Co.    (1898),  1  Can.  Cr.  Cas.  424    (N.S.). 


Part  I.  Criminal  Code.  [§  1]  ^ 

If  it  appears  that  provincial  legislation  deals  with  public  wrongs  and 
imposes  penalties  in  respect  thereof  for  the  enforcement  of  which  all 
citizens  should  have  an  equal  interest  as  distinguished  from  enactments 
passed  for  the  protection  of  a  particular  class  or  the  regulation  of  the 
dealings  or  business  of  a  certain  class,  as  for  example  between  master  and 
servant,  such  legislation  as  to  public  wrongs  is  within  the  exclusive  juris- 
diction of  the  Dominion  Parliament,  although  similar  legislation  as  applied 
to  various  classes  only  and  not  to  the  public  generally  would  be  within 
provincial  jurisdiction  as  dealing  with  "civil  rights."     Ibid. 

Section  91,  sub-sec.  27  of  the  British  North  America  Act,  1867,  re- 
serves for  the  exclusive  legislative  authority  of  the  Parliament  of  Canada 
"the  criminal  law,  except  the  constitution  of  courts  of  criminal  juris- 
diction." It  is,  therefore,  the  criminal  law  in  its  widest  sense  that  is 
reserved,  and  an  infraction  of  the  "Lord's  Day  Act"  (Ont.),  which  in  its 
original  form,  without  the  amendment  afterwards  introduced,  was  in 
operation  at  the  time  of  Confederation,  4s  an  offence  against  the  criminal 
law.  Attorney-General  (Ont.)  v.  Hamilton  Ry.  Co.  (1903),  7  Can.  Cr. 
Cas.,  at  page  331    (Imp.  P.C.). 

Although  the  Provincial  Legislature  has  the  power  to  constitute  courts  of 
criminal  law  and  define  the  jurisdiction  as  well  territorially  as  in  other  re- 
spects, the  Parliament  of  Canada  has  also  the  power  under  sec.   101  of 
the  British  North  America  Act  to  establish  Dominion  courts,  i.e.,  addi-     * 
tional  courts  for  the  better  administration  of  the  laws  of  Canada. 

The  constitution,  maintenance  and  organization  of  provincial  courts 
of  criminal  jurisdiction  is  given  tx>  the  Provincial  Legislature  as  .well  as 
the  constitution,  maintenance  and  organization  of  courts  of  civil  juris- 
diction, yet  Parliament  may  in  virtue  of  sec.  101  create  new  courts  of  . 
criminal  jurisdiction,  and  enact  that  all  crimes  and  offences  shall  be  tried 
exclusively  before  these  new  courts.  Valin  v.  Langlois,  3  Can.  S.C.R.  1, 
6  A.C.  115. 

Though  the  organization  of  courts  of  criminal  jurisdiction  is  within  the 
exclusive  powers  of  the  Provincial  Legislatures,  the  Parliament  of  Canada 
may  impose  upon  existing  courts  or  judicial  officers  the  duty  of  admin- 
istering the  criminal  Jaw,  and  its  action  to  that  end  need  not  be  supple- 
mented by  provincial  legislation.  Re  Vancini  (No.  2)  (1904),  8  Can. 
Cr.  Cas,  228,  34  Can.  S.C.R.  621. 

In  the  judgment  of  the  Privy  Council  in  Citizens  Insurance  Company 
of  Canada  v.  Parsons  (1881),  1  Cartw.  265,  these  sees.  91  and  92  are 
discussed ;  and  it  is  there  pointed  out  that  no  rule  can  be  laid  down  to  define 
the  actual  limits  of  the  various  powers  given  to  the  Dominion  and  provinces 
respectively.  The  powers  overlap,  and  in  some  instances  the  provinces 
can  legislate  until  the  subject  matter  is  dealt  with  as  a  whole  by  the  Do- 
minion. When  this  takes  place  provincial  legislation  has  to  give  way  to 
the  Dominion.    R.  v.  Holland  (1900),  4  Can.  Cr.  Cas.  72,  79,  per  Drake,  J. 

A  Provincial  Legislature  may  regulate  and  provide  for  the  course  of 
trial  and  adjudication  of  offences  against  its  lawful  enactments,  although 
the  procedure  adopted  is  analogous  to  the  procedure  for  criminal  offences. 
R  V.  Bittle,  21  O.R.  605. 

It  has  recently  been  held  in  the  Superior  Court  of  Quebec  that  sec. 
493  of  the  Quebec  statute  62  Vict.,  ch.  68,  punishing  incorrigible  habitual 
drunkards  with  a  sentence  of  six  months  to  one  year  relates  to  a  matter 
pertaining  to  the  criminal  law  and  is  ultra  vires  of  the  Provincial  Legisla- 
ture.    Re  Beaulieu   (1907),  12  Can.  Cr.  Cas.  346. 

The  fact  that  such  punishment  was  to  be  imposed  only  upon  conviction 
for  a  municipal  offence  within  the  jurisdiction  of  a  Provincial  Legislature 
conjointly  with  the  habitual  drunkenness  charged  in  aggravation  thereof, 
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does  not  validate  the  additional  punishment  imposed  for  the  latter  cause 
nor  bring  it  within  provincial  jurisdiction.    Ibid. 

Headings.] — The  title  or  heading  would  not  control  the  meaning  of 
plain  language  in  any  of  the  sections  which  immediately  follpw  it,  but  it 
may  properly  be  looked  at  in  order  to  determine  the  sense  of  any  doubtful 
expression  in  a  clause  ranged  under  the  title:  R.  v.  Shand  (1904),  8  Can. 
Cr.  Cas.  45,  51;  Hammersmith  and  City  R.W.  Co.  v.  Brand  (1869),  L.R. 
4  H.L.  171,  at  pp.  203,  277;  The  Queen  v.  Local  Government  Board  (1882), 
10  Q.B.D.  309,  at  p.  321;  Union  S.S.  Co.  v.  Melbourne  Harbour  Trust  Com- 
missioners  (1884),  9  App.  Cas.  365,  at  p.  369. 

Procedure  in  Ontario,] — Section  699  declares  that  the  practice  and  pro- 
cedure in  all  criminal  cases  and  matters  in  the  High  Court  of  Justice  of 
Ontario,  which  are  not  provided  for  in  the  Code,  shall  remain  as  hereto- 
fore. 


Definitions. 


'Any  Act.' ' 

*Any  other 
Act.' 


'Attorney 
General.' 


'Banker.' 
'Bank  note«' 


'Cattle.' 


INTERPRETATION. 

{As  amended,  1907.)      In  this  Act,  unless  the  context 
otherwise  requires, — 

(1)  'Any  Act,'  or  *any  other  Act,'  includes  any  Act  passed 
or  to  be  passed  by  the  Parliament  of  Canada,  or  any  Act 
passed  by  the  legislature  of  the  late  province  of  Canada, 
or  passed  or  to  be  passed  by  the  legislature  of  any  pro- 
vince of  Canada,  or  passed  by  the  legislature  of  any  pro- 
vince now  a  part  of  Canada  before  it  was  included  therein ; 

(2)  'Attorney  General'  means  the  Attorney  General  or 
Solicitor  General  of  any  province  in  Canada  in  which 
any  proceedings  are  taken  under  this  Act,  and,  with  respect 
to  the  Northwest  Territories  and  the  Yukon  Territory,  the 
Attorney  General  of  Canada; 

(3)  'banker'  includes  any  director  of  any  incorporated  bank 
or  banking  company ; 

(4)  'bank-note.'  includes  all  negotiable  instruments  issued 
by  or  on  behalf  of  any  person,  body  corporate,  or  company 
carrying  on  the  business  of  banking  in  any  part  of  the 
world,  or  issued  by  the  authority  of  the  Parliament  of 
Canada,  or  any  governor  or  other  authority  lawfully 
authorized  thereto  in  any  of  His  Majesty's  dominions,  or 
by  the  authority  of  any  foreign  prince,  or  state  or  govern- 
ment, and  intended  to  be  used  as  equivalent  to  money, 
either  immediately  upon  their  issue  or  at  some  time  sub- 
sequent thereto,  and  all  bank  bills  and  bank  post  bills; 

(5)  'cattle'  includes  any  horse,  mule,  ass,  swine,  sheep  or 
goat,  as  well  as  any  neat  cattle  or  animal  of  the  bovine 
species,  and  by  whatever  technical  or  familiar  name  known, 
and  shall  apply  to  one  animal  as  well  as  to  many; 
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(6)  'chief    constable'    includes    the    chief    of    police,    city  'Chief 
marshal  or  other  head  of  the  police  force  of  any  city,  town,  ^'^"'^^   ®- 
incorporated   village   or   other   municipality,    district   or 

place,  and  in  the  province  of  Quebec,  the  high  constable  of 
the  district,  and  means  any  constable  of  a  municipality, 
district  or  place  which  has  no  chief  constable  or  deputy 
chief  constable; 

(7)  'court  of  appeal'  includes,  'Court  of 

(a)  in  the  province  of  Ontario,  the  Court  of  Appeal  for  -A-ppeal.' 
Ontario, 

(b)  in  the  province  of  Quebec,  the  Court  of  King's  Bench, 
appeal  side, 

(c)  in  the  provinces  of  Nova  Scotia,  New  Brunswick  and 
British  Columbia,  the  Supreme  Court  in  banc, 

(d)  in  the  province  of  Prince  Edward  Island,  the  Su- 
preme Court, 

(e)  in  the  province  of  Manitoba,  the  Court  of  Appeal, 

(f)  in  the  provinces  of  Saskatchewan  and  Alberta,  the 
Supreme  Court  of  the  Northwest  Territories  in  banc, 
until  the  same  is  abolished,  and  thereafter  such  court  as 
is  by  the  legislature  of  the  said  provinces  respectively 
substituted  therefor ; 

(g)  in  the  Yukon  Territory,  the  Supreme  Court  of 
Canada ; 

(8)  'copper  coin'  includes  any  coin  of  bronze  or  mixed  'Copper 
metal  and  every  other  kind  of  coin  other  than  gold  or  <^oin.' 
silver ; 

(9)  'deputy    chief    constable'    includes    deputy    chief    of  'Deputy 
police,  deputy  or  assistant  marshal  or  other  deputy  head  ^^^^  ^^^' 
of  the  police  force  of  any  city,  town,  incorporated  village, 

or  other  municipality,  district  or  place,  and,  in  the  pro- 
vince of  Quebec,  the  deputy  high  constable  of  the  district ; 

(10)  'district,  county  or  place,'  includes  any  division  of  any  T>igtrict, 
province  of  Canada  for  purposes  relative  to  the  adminis-  county  or 
tration   of   justice   in  the   matter   to   which   the   context  ^  **** 
relates ; 

(11)  'document  of  title  to  goods'  includes  any  bill  of  lading,  'Document 
India  warrant,  .dock  warrant,  warehouse-keeper's  certifi-  °^  *^*J®  *® 
cate,  warrant  or  order  for  the  delivery  or  transfer  of  any  ^^^**^'* 
goods  or  valuable  thing,  bought  and  sold  note,  or  any  other 
document  used  in  the  ordinary  course  of  business  as  proof 

of  the  possession  or  control  of  goods,  authorizing  or  pur- 
porting to  authorize,  either  by  endorsement  or  by  delivery. 


[§2] 


Criminal  Code. 


Part  I. 


^Document 
of  title  to 
lands.' 


*Every  one/ 

'penon/ 

•owner.' 


IZxploBiYe 
■ubBtanee.' 


'Form.' 
'Section/ 

Indict- 
ment/ 

'Count,* 


Intoxicat- 
ing liquor/ 


'Justice.' 


the  possessor  of  such  document  to  transfer  or  receive  any 
goods  thereby  represented  or  therein  mentioned  or  referred 
to; 

(12)  'document  of  title  to  lands'  includes  any  deed,  map, 
paper  or  parchment,  written  or  printed,  or  partly  written 
and  partly  printed,  being  or  containing  evidence  of  the 
title,  or  any  part  of  the  title,  to  any  real  property,  or  to 
any  interest  in  any  real  property,  or  any  notarial  or 
registrar's  copy  thereof,  or  any  duplicate  instrument, 
memorial,  certificate  or  document  authorized  or  required 
by  any  law  in  force  in  any  part  of  Canada  respecting  re- 
gistration of  titles,  and  relating  to  such  title ; 

(13)  'every  one,'  'person,'  'owner,'  and  other  expressions 
of  the  same  kind  include  His  Majesty  and  all  public 
bodies,  bodies  corporate,  societies,  companies,  and  inhabi- 
tants of  counties,  parishes,  municipalities  or  other  dis- 
tricts in  relation  to  such  acts  and  things  as  they  are  capable 
of  doing  and  owning  respectively ; 

(14)  'explosive  substance'  includes  any  materials  for  mak- 
ing an  explosive  substance;  also  any  apparatus,  machine, 
implement  or  materials,  used  or  intended  to  be  used,  or 
adapted  for  causing,  or  aiding  in  causing,  any  explosion 
in  or  with  any  explosive  substance;  and  also  any  part  of 
any  such  apparatus,  machine  or  implement : 

(15)  'form'  means  a  form  in  Part  XXV.  of  this  Act,  and 
'section'  means  a  section  of  this  Act; 

(16)  {As  amended,  1907)  'indictment'  and  'count'  respec- 
tively include  information  and  presentment  as  well  as 
indictment,  and  also  any  plda,  replication  or  other  plead- 
ing, any  formal  charge  under  section  873A,  and  any 
record; 

(17)  {As  amendedf  1907)  'intoxicating  liquor'  means  and 
includes  any  alcoholic,  spirituous,  vinous,  fermented  or 
other  intoxicating  liquor,  or  any  mixed  liquor  a  part  of 
which  is  spirituous  or  vinous,  fermented  or  otherwise  in- 
toxicating, and  any  such  liquor  shall  be  presumed  to  be 
intoxicating  if  it  contains  more  than  two  and  one-half  per 
cent,  of  proof  spirits ; 

(18)  'justice'  means  a  justice  of  the  peace,  and  includes 
two  or  more  justices,  if  two  or  more  justices  act  or  have 
jurisdiction,  and  also  a  police  magistrate,  a  stipendiary 
magistrate  and  any  person  having  the  pow«T  or  authority 
of  two  or  more  justices  of  the  peace ; 
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(19)  loaded  arms'  includes  any  gun,  pistol  or  other  arm 'Loaded 
loaded  with  gunpowder,  or  other  explosive  substance,  and  *^™*-' 
ball,  shot,  slug   or  other  destructive  material,  or  charged 

with  compressed  air  and  ball,  shot,  slug  or  other  destruc- 
tive material; 

(20)  'military  law'  includes  the  Militia  Act  and  any  orders,  'Military 
rules  and  regulations  made  thereunder,  the  King's  Regu- ^*^'*' 

'  lations  and  Orders  for  the  Army;  any  Act  of  the  United 
Elingdom  or  other  law  applying  to  His  Majesty's  troops  in 
Canada,  and  all  other  orders,  rules  and  regulations  of  what- 
soever nature  or  kind  to  which  His  Majesty's  troops  in 
Canada  are  subject ; 

(21)  'municipality'  includes  the  corporation  of  any  city,  'Munici- 
town,  village,  county,  township,  parish  or  other  territorial  P*^**y-' 
or  local  division  of  any  province  of  Canada,  the  inhabi- 
tants whereof  are  incorporated  or  have  the  right  of  holding 
property  for  any  purpose ; 

(22)  'newspaper,'  in  the  sections  of  the  Act  relating  to  'News- 
defamatory  libel,  means  any  paper,  magazine  or  periodical  pap**"-' 
containing  public  news,  intelligence  or  occurrences,  or  any 
remarks  or  observations  thereon,  printed  for  sale  and  pub- 
lished periodically  or  in  parts  or  numbers,  at  intervals 

not  exceeding  thirty-one  days  between  the  publication  of 
any  two  such  papers,  parts  or  numbers,  and  also  any  paper, 
magazine  or  periodical  printed  in  order  to  be  dispersed 
and  made  public,  weekly  or  oftener,  or  at.  intervals  not 
exceeding  thirty-one  days,  and  containing  only  or  prin- 
cipally advertisements ; 

(23)  'night'   or  'night  time'  means  the  interval  between. 'Night' 
nine  o'clock  in  the  afternoon  and  six  o'clock  in  the  fore-  'Night- 
noon   of   the   following   day,    and   'day'   or   'day  time'  ^^^'\ 
includes  the  interval  between  six  o'clock  in  the  forenoon  iT^^\'     » 
and  nine  o'clock  in  the  afternoon  of  the  same  day; 

(24)  'offensive  weapon'  or  'weapon'  includes  any  gun  or  'Offensive 
other  firearm,  or  air-gun,  or  any  part  thereof,  or  any  ^«*Po»* ^ 
sword,  sword-blade,  bayonet,  pike,  pike-head,  spear,  spear-      ®*P®^- 
head.  dirk,  dagger,  knife,  or  other  instrument  intended  for 
cutting   or   stabbing,    or    any   metal   knuckles,  or    other 
deadly  or  dangerous  weapon,  and  any  instrument  or  thing 
intended  to  be  used  &s  a  weapon,  and  all  ammunition  which 

may  be  used  with  or  for  any  weapon ; 

(25)  'Part'  means  a  Part  of  this  Act; 
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'Public 
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officer.' 


^Prison.' 
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'Property.' 


(26)  'peace  officer'  includes  a  mayor,  warden,  reeve,  sheriff , 
deputy  sheriff,  sheriff's  officer,  and  justice  of  the  peace, 
and  also  the  warden,  keeper  or  guard  of  a  penitentiary  and 
the  gaoler  or  keeper  of  any  prison,  and  any  police  officer, 
police  constable,  bailiff,  constable  or  other  person  employed 
for  the  preservation  and  maintenance  of  the  public  peace, 
or  for  the  service  or  execution  of  civil  process ; 
(27)  'public  department'  includes  the  Admiralty  and  War 
Department,  and  also  any  public  department  or  office  of 
the  Gtovernment  of  Canada,  or  of  the  public  or  civil  ser- 
vice thereof,  or  any  branch  of  such  department  or  office; 

(28)  'public  stores'  includes  all  stores  under  the  care, 
superintendence  or  control  of  any  public  department  as 
herein  defined,  or  of  any  person  in  the  service  of  such 
department ; 

(29)  'public  officer'  includes  any  inland  revenue  or  customs 
officer,  officer  of  the  army,  navy,  marine,  militia,  Royal 
Northwest  mounted  police,  or  other  officer  engaged  in 
enforcing  the  laws  relating  to  the  revenue,  customs,  trade 
or  navigation  of  Canada ; 

(30)  'prison'  includes  any  penitentiary,  common  gaol, 
public  or  reformatory  prison,  lock-up,  guard  room  or  other 
place  in  which  persons  charged  with  the  commission  of 
offences  are  usually  kept  or  detained  in  custody; 

(31)  'prize  fight'  means  an  encounter  or  fight  with  fists 
or  hands,  between  two  persons  who  have  met  for  such 
purpose  by  previous  arrangement  made  by  or  for  them ; 

(32)  'property'  includes 

(a)  every  kind  of  real  and  personal  property,  and  all 
deeds  and  instruments  relating  to  or  evidencing  the  title 
or  right  to  any  property,  or  giving  a  right  to  recover  or 
receive  any  money  or  goods, 

(b)  not  only  such  property  &s  was  originally  in  the  pos- 
session or  under  the  control  of  any  person,  but  also  any 
property  into  or  for  which  the  same  has  been  converted 
or  exchanged  and  anything  acquired  by  such  conversion 
or  exchange,  whether  immediately  or  otherwise, 

(c)  any  postal  card,  postage  stamp  or  other  stamp  issued  or 
prepared  for  issue  by  the  authority  of  the  Parliament  of 
Canada,  or  of  the  legislature  of  any  province  of  Canada, 
for  the  payment  to  the  Crown  or  any  corporate  body  of 
any  fee,  rate  or  duty,  and  whether  still  in  the  possession 
of  the  Crown  or  of  any  person  or  corporation ; 
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(33)  *  shipwrecked  person'  includes  any  person  belonging  'Ship- 
to,  on  board  of,  or  having  quitted  any  vessel  wrecked,  ^^^^T 
stranded  or  in  distress  at  any  place  in  Canada ; 

(34)  'stores'  includes  all  goods  and  chattels,  and  any  single  'Stores.* 
store  or  article ; 

(35)  'superior  court  of  criminal  jurisdiction'  means  and  'Superior 

includes,         ,  ^i;;;*i„^^^, 

(a)  in  the  province  of  Ontario,  the  High  Court  of  Justice  jurisdic- 
for  Ontario,  *i°°' 

(b)  in  the  province  of  Quebec,  the  Court  of  King 's  Bench, 

(c)  in  the  provinces  of  Nova  Scotia,  New  Brunswick, 
and  British  Columbia,  the  Supreme  Court, 

(d)  in  the  province  of  Prince  Edward  Island,  the 
Supreme  Court  of  Judicature, 

(e)  in  the  province  of  Manitoba,  the  Court  of  Appeal  or 
the  Court  of  King's  Bench   (Crown  side), 

(f)  in  the  provinces  of  Saskatchewan  and  Alberta,  the 
Supreme  Court  of  the  Northwest  Territories,  until  the 
same  is  abolished,  and  thereafter  such  court  as  is  by  the 
legislatures  of  said  provinces  respectively  substituted 
therefor, 

(g)  in  the  Yukon  Territory,  the  Territorial  Court; 

(36)  'territorial   division'   includes   any   county,   union   of  Territorial 
counties,  township,   city,   town,   parish  or  other  judicial  <^*^i*><*"- 
division  or  place  to  which  the  context  applies; 

(37)  'testamentary  instrument'  includes  any  will,   codicil,  Testamen- 
or  other  testamentary  \^Titing  or  appointment,   as  well  tary  instru- 
during  the  life  of  the  testator  whose  testamentary  disposi- 
tion it  purports  to  be  as  after  his  death,  whether  the  same 

relates  to  real  or  personal  property,  or  both; 

(38)  'trade  combination'  means  any  combination  between  'Trade  com- 
masters  or  workmen  or  other  persons  for  regulating  or  bination.' 
altering  the  relations  between  any  persons  being  masters 

or  workmen,  or  the  conduct  of  any  master  or  workman  in 
or  in  respect  of  his  business  or  employment,  or  contract  of 
employment  or  service; 

(39)  'trustee'  means  a  trustee  on  some  express  trust  created  Trustee.' 
by  some  deed,  will  or  instrument  in  writing,  or  by  parole, 

or  otherwise,  and  includes  the  heir  or  personal  represen- 
tative of  any  such  trustee,  and  every  other  person  upon 
or  to  whom  the  dutv  of  such  trust  has  devolved  or  come, 
whether  by  appointment  of  a  court  or  otherwise,  and  also 
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an  executor  or  administrator,  and  an  ofScial  manager, 
assignee,  liquidator  or  other  like  officer  acting  under  any 
Act  relating  to  joint  stock  companies,  bankruptcy  or 
insolvency,  and  any  person  who  is,  by  the  law  of  the  pro- 
vince of  Quebec,  an  administrateur  or  fideicommissaire; 
and  'trust'  includes  whatever  is  by  that  law  an  adminis- 
tration  or  fideicommis; 

(40)  'valuable  security'  includes  any  order,  exchequer 
acquittance  or  other  security  entitling  or  evidencing  the 
title  of  any  person  to  any  share  or  interest  in  any  public 
stock  or  fund,  whether  of  Canada  or  of  any  province 
thereof,  or  of  the  United  Kingdom,  or  of  Great  Britain 
or  Ireland,  or  of  any  British  colony  or  possession,  or  of 
any  foreign  state,  or  in  any  fund  of  any  body  corporate, 
company  or  society,  whether  within  Canada  or  the  United 
Kingdom,  or  any  British  colony  or  possession,  or  in  any 
foreign  state  or  country,  or  to  any  deposit  in  any  savings 
bank  or  other  bank,  and  also  includes  any  debenture,  deed, 
bond,  bill,  note,  warrant,  order  or  other  security  for  money 
or  for  payment  of  money,  whether  of  Canada  or  of  any 
province  thereof,  or  of  the  United  Kingdom,  or  of  any 
British  colony  or  possession,  or  of  any  foreign  state,  and 
any  document  of  title  to  lands  or  goods  wheresoever  such 
lands  or  goods  are  situate,  and  any  stamp  or  writing  which 
secures  or  evidences  title  to  or  interest  in  any  chattel  per- 
sonal, or  any  release,  receipt,  discharge  or  other  instru- 
ment, evidencing  payment  of  money,  or  the  delivery  of 
any  chattel  personal; 

(41)  'wreck'  includes  the  cargo,  stores  and  tackle  of  any 
vessel  and  all  parts  of  a  vessel  separated  therefrom,  and 
also  the  property  of  shipwrecked  persons: 

(42)  'writing'  includes  any  mode  in  which,  and  any 
material  on  which,  words  or  figures,  whether  at  length  or 
abridged,  are  written,  printed  or  otherwise  expressed,  or 
any  map  or  plan  is  inscribed. 

(43)  in  Part  XII.  and  in  Parts  XXII.,  XXIII.  and 
XXIV.  of  this  Act  'Part  III.'  means  such  section  or  sec- 
tions of  the  said  Part  as  are  in  force  by  virtue  of  any  pro- 
clamation in  the  place  or  places  with  reference  to  which 
the  Part  is  to  be  construed  and  applied;  and  *a  commis- 
sioner' means  a  commissioner  under  Part  III.  R.S., 
c.  151,  s.  1 ;  55-56  V.,  c.  29,  ss.  3,  92.  383,  420,  460,  519 
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and  839;  63-64  V..  c.  46,  s.  3;  1  E.  VII.,  c.  41,  s.  11; 
6  E.  VIL,  c.  4,  s.  4;  6  &  7  E.  VII.,  c.  8;  6  &  7  E.  VII.,  c. 
9,  s.  1. 

Interpretation  of  criminal  statutes.] — Penal  statutes  must  be  construed 
strictly,  and  where  an  enactment  imposes  a  penalty  for  a  criminal  offence, 
a  person  against  whom  it  is  sought  to  enforce  the  penalty  is  entitled  to  the 
benefit  of  any  doubt  which  may  arise  in  the  construction  of  the  enactment. 
London  County  Council  v.  Aylesbury  Dairy  Co.,  [1898]  1  Q.B.  106,  109, 
Wright,  J.  R.  V.  Wirth,  1  Can.  Cr.  Cas.  231.  The  rule  was  thus  expressed 
in  Rumball  v.  Schmidt  (1882),  2  Q.B.D.  608,  "Where  there  is  an  enact- 
ment which  may  entail  penal  consequences  you  ought  not  to  do  violence 
to  the  language  in  order  to  bring  people  within  it,  but  ought  rather  to  take 
care  that  no  one  is  brought  within  it  who  is  not  brought  within  it  by  ex- 
press language." 

Words  'are  to  be  construed  with  reference  to  their  context.  Their 
meaning  is  to  be  ascertained  by  reference  to  the  whole  Act  incliiding,  if 
necessary,  the  preamble.  Colquhoun  v.  Brooks  (1889),  14  App.  Cas.  493. 
But  a  section  having  effect  as  a  substantive  enactment  is  to  be  first  con- 
sidered, and  it  is  only  in  a  second  or  last  resort  that  the  rest  of  the 
statute,  or  the  preamble,  or  the  scheme  of  governing  intention  is  to  be 
regarded.  Spencer  v. 'Metropolitan  Board  of  Works  (1882),  22  Ch.D.  142, 
162,  Jessel,  M.R. 

Provincial  enforcement.] — By  the  Act  of  Confederation,  the  administra- 
tion of  justice  in  each  of  the  provinces  is  entrusted  to  the  Provincial  Gov- 
ernment, and  it  is  therefore  the  provincial  law  officers  of  the  Crown  whose 
duty  it  is  to  conduct  or  to  supervise,  as  the  case  may  be,  all  criminal  prose- 
cutions. R.  V.  St.  Louis  (1897),  1  Can.  Cr.  Cas.  141,  145  (Que.) ;  Attorney- 
General  V.  Niagara  Falls  Bridge  Co.,  20  Grant  (Ont.)   34. 

Bank-note.] — This  definition  is  taken  from  sec.  420  of  the  Code  of  1892 
where  is  appeared  under  the  Forgery  clauses.  A  forged  paper  purporting 
on  the  face  of  it  to  be  a  bank  note  is  within  the  definition,  although  there 
be  no  such  bank  as  named.  R.  v.  McDonald,  12  U.C.Q.B.  543.  Even  if  the 
illegality  of  the  note  would  be  a  defence  the  onus  of  proving  illegality  is 
upon  the  prisoner.     R.  v.  Brown,  3  Allen   (N.B.)    13. 

Constitution  of  court  in  Nova  Scotia.] — By  sub-sec.  (e)the  Court  of 
Appeal  for  criminal  cases  in  the  Province  of  Nova  Scotia  is  the  Supreme 
Court  of  Nova  Scotia  in  banc. 

The  constitution  of  provincial  courts  is  under  the  jurisdiction  of  the 
provinces,  and  by  the  Nova  Scotia  Judicature  Act,  R.S.N.S.  1900,  ch.  55, 
sec.  5  the  Supreme  Court  of  that  province  shall  consist  of  seven  judges. 
Three  judges  may  hear  civil  appeals  under  the  Judicature  rules  but  by 
Order  06,  rule  1,  it  is  expressly  provided  that  these  rules  ^hall  not  affect 
criminal  procedure.  Semble,  also  that  the  court  is  sufficiently  constituted  in 
banc  for  the  purposes  of  a  court  of  criminal  appeal  with  three  judges. 
R.  V.  Ritter,  8  Can.  Cr.  Cas.  31. 

"Count."] — Section  951  of  the  Code  applies  to  summary  trials  as  well 
ftff  to  trials  upon  an  indictment;  and  the  word  "count"  as  used  in  sees.  2 
snd  951,  includes  an  information  before  a  justice  for  an  indictable  offence. 
The  King  v.  Frank  Coolen,  8  Can.  Cr.  Cas.  157. 

District  or  county.] — ^Where  the  summary  convictions  procedure  applies, 
reference  should  be  had  to  the  further  definition  laid  down  in  sec.  705. 

"Everyone"  ''person.*'] — "Everyone"  is  an  expression  of  the  same  kind 
■I  "person,"  and   therefore   includes  bodies  corporate   unless   the  context 
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requires  otherwise.  There  is  no  doubt  that  the  expression  "every  one'*  is, 
whether  in  a  legal  or  popular  sense,  a  wider  term  than  the  word  "person," 
Union  Colliery  Co.  v.  The  Queen,  4  Can.  Cr.  Cas.  400,  407.  In  the  case  of 
Pharmaceutical  Society  v.  London  and  Provincial  Supply  Association,  5 
App.  Cas.  857,  Lord  Chancellor  (Selborne),  said:  "There  can  be  no  ques- 
tion that  the  word  "person"  may,  and  I  should  be  disposed  myself  to  say 
primft  facie  does,  in  a  public  statute  include  a  person  in  law;  that  is,  a 
corporation  as  well  as  a  natural  person  .  .  .  "That  if  a  statute  provides 
that  no  person  shall  do  a  particular  act  except  on  a  particular  condition, 
it  is  primA  facie,  natural  and  reasonable  (unless  there  be  something  in 
the  context,  or  in  the  manifest  object  of  the  statute,  or  in  the  nature  of 
the  subject-matter,  to  exclude  that  construction)  to  understand  the  legisla- 
ture as  intending  such  persons,  as,  by  the  use  of  proper  means,  may  be  able 
to  fulfil  the  condition;  and  not  those  who,  though  called  "persons"  in  law, 
have  no  capacity  to  do  so  at  any  time,  by  any  means,  or  under  any  circum- 
stances, whatsoever." 

A  corporation  is  not  subject  to  indictment  upon  a  charge  of  any  crime 
the  essence  of  which  is  either  personal  criminal  intent  or  such  a  degree  of 
negligence  as  amounts  to  a  wilful  incurring  of  the  risk  of  causing  injury  to 
others.    R.  v.  Great  West  Laundry  Co.  (1900),  3  Can.  Cr.  Cas.  514  (Man.). 

Justices.] — The  Dominion  Parliament  has  jurisdiction  to  confer  upon 
justices  of  the  peace  appointed  under  provincial  authority  jurisdiction 
to  summarily  try  criminal  offences.    Rex  v.  Wipper  ( 1901 ) ,  5  Can.  Cr.  Cas. 

17(N.S.). 

Other  deadly  or  dangerous  weapons.] — General  words  are  to  be  given 
their  common  meaning  unless  there  is  something  reasonably  plain  on  the 
face  of  the  instrument  to  be  construed,  to  shew  that  they  are  not  used  with 
that  meaning;  the  mere  fact  that  general  words  follow  specific  words  is 
not  enough.    Parker  v.  Marchant  (1842),  1  Y.  &  C.  290. 

Officials.] — The  acts  of  a  de  facto  officer,  assuming  to  exercise  the  func- 
tions of  an  office  to  which  he  has  no  legal  title,  are,  as  regards  all  persons 
but  the  holder  of  the  legal  title,  legal  and  binding.  CNeil  v.  Attorney- 
General    (1896),  1  Can.  Cr.  Cas.  303    (S.C.  Can.). 

The  distinction  between  an  officer  de  jure  and  an  officer  de  facto  is,  that 
an  officer  de  jure  is  one  who  has  the  lawful  right  or  title  without  the  posses- 
sion of  the  office,  while  an  officer  de  facto  has  the  possession  and  performs 
the  duties  under  the  colour  of  right  without  being  actually  qualified  in  law 
so  to  act.     19  Am.  &  Eng.  Encyc.  of  Law,  394. 

The  acts  of  a  justice  of  the  peace,  duly  commissioned,  but  who  ha»  not 
qualified  by  taking  the  prescribed  oath,  or  who  has  not  the  property  quali- 
cation  without  which  he  is  prohibited  by  statute  from  acting  and  is  declared 
to  be  incapable  of  "being  a  justice,"  are  sustained  as  valid  if  done  in  a 
judicial  character,  and  sufficient  effect  is  given  to  the  statute  by  considering 
it  as  penal  up6n  the  party  acting;  and  therefore  persons  seizing  goods  under 
a  warrant  of  distress,  signed  by  a  justice  who  had  not  taken  the  oaths 
required,  are  not  trespassers  because  of  the  defect.  Margate  Pier  v.  Han- 
nam   (1819),  3  B.  &  Aid.  266. 

Prize  fight.] — ^An  exhibition  of  fighting  with  fists  or  hands  to  witness 
which  an  admission  fee  is  char&^d  to  the  public  and  at  which  it  is  an- 
nounced that  the  stake  money  will  go  to  the  contestant  who  knocks  out  his 
opponent  in  a  stipulated  number  of  rounds  is  a  "prize  fight"  within  sec. 
92  of  the  Criminal  Code.  Such  an  exhibition  made  for  gain  must  be  viewed 
as  it  appeared  or  was  intended  to  appear  to  the  public,  and  it  is  no  defence 
that  the  participants  had  merely  feigned  to  fight.  Steele  v.  Maber,  6  Can. 
Cr.  Cas.  446. 


Part  I.  Criminal  Code.  [§  8]  13 

Property.] — The  phrase  in  Code  sec.  236  as  to  lotteries,  is  "disposing  of 
any  property,"  and  this  clause  of  interpretation  as  to  "property"  simply 
states  that  it  includes  "every  kind  of  real  and  personal  property."  The 
property  need  not  be  "specific  property,"  for  it  would  be  an  easy  evasion  if 
the  statute  could  be  got  rid  of  by  designating  no  particular  thing,  although 
the  winner  would  be  able  to  exercise  his  choice  among  the  available  prizes 
offered.  Taylor  v.  Smetten,  11  Q.B.D.  at  p.  212;  R.  v.  Lorrain  (1896),  2 
Can.  Cr.  Cas.  144. 

Trade  combinationa.] — See  sees.  496,  497  and  498. 

Valuable  8€ourity.] — It  was  formerly  held  that  the  terra  "valuable 
security"  meant  a  valuable  security  to  the  person  who  parted  with  it  on 
the  false  pretence,  and  that  the  inducing  a  person  to  execute  a  mortgage 
on  his  own  property  was  therefore  not  obtaining  a  "valuable  security." 
R.  V.  Brady  (1866),  26  U.C.Q.B.  13;  R.  v.  Danger,  3  Jur.  N.S.  1011;  but 
the  present  definition  expressly  includes  any  deed,  bond,  etc.,  which  evi- 
dences title. 

Defendant  was  indicted  for  forging  an  order  for  the  payment  of  money, 
the  order  being  in  the  following  words:  "John  McLean,  tailor,  please  give 
M.  A.  S  (defendant)  to  the  amount  of  $3.50  and  by  doing  you  will  oblige, 
me,  A.  McP."  It  was  proved  that  the  signature  A.  McP.  was  forged  by 
the  prisoner,  and  prisoner  was  convicted  and  sentenced.  It  was  held  that 
this  was  an  order  for  the  payment  of  money,  and  not  a  mere  request,  and 
the  conviction  was  affirmed.  R.  v.  Steel  (1863),  13  U.C.C.P.  619  (following 
R.  v.  Tuke  (1858),  17  U.C.Q.B.  296). 

The  true  criterion  as  to  whether  a  document  is  an  order  for  payment  of 
money  or  only  a  request,  is,  whether,  if  the  instrument  were  genuine,  and 
the  person  to  whom  it  was  directed  paid  it,  he  could  recover  the  amount 
from  the  party  by  wbom  the  order  was  given,  or  charge  it  to  him,  for  if  such 
be  the  case  it  is  an  order.  R.  v.  Carter.  1  Cox  172;  R.  v.  Ferguson,  1  Cox 
241;  R.  V.  Dawson,  3  Cox  220;  R.  v.  Vivian,  1  Den.  C.C.  36. 

3.  For  the  purpose  of  this  Act  a  postal  card  or  any  stamp  post  card  a 
referred  to  in  the  last  preceding  section  shall  be  deemed  to  be  chattel 

a  chattel,  and  to  be  equal  in  value  to  the  amount  of  the  postage,  ^*  "*' 
rate  or  duty  expressed  on  its  face  in  words  or  figures  or  both. 
55-56  v.,  c.  29,  s.  3. 

4.  Valuable   security   shall,   where   value   is   material,    be  Valuable 
deemed  to  be  of  value  equal  to  that  of  the  unsatisfied  money,  *««urity. 
chattel  personal,  share,  interest  or  deposit,  for  the  securing  or 
payment  of  which,  or  delivery  or  transfer  or  sale  of  which,  or 

for  the  entitling  or  evidencing  title  to  which,  such  valuable 
security  is  applicable  or  to  that  of  such  money  or  chattel 
personal,  the  payment  or  delivery  of  which  is  evidenced  by  such 
valuable  security.    55-56  V.,  c.  29,  s.  3. 

5.  In  this  Act,  unless  the  context  otherwise  requires, — 

(a)  finding    the    indictment    includes    also    exhibiting    an  Finding 
information  and  making  a  presentment ;  indictment. 

(h)  having  in  one's  possession  includes  not  only  having  in  Possession, 
one's  own  personal  possession,  but  also  knowingly 
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(i)  having  in   the  actual   possession  or  custody  of  any 

other  person,  and 
(ii)  having  in  any  place  (whether  belonging  to  or  occu- 
pied by  one's  self  or  not)  for  the  use  or  benefit  of  one's 
self  or  of  any  other  person. 
Joint  2.  If  there  are  two  or  more  persons,  and  any  one  or  more  of 

possession,  them,  with  the  knowledge  and  consent  of  the  rest,  has  or  have 
anything  in  his  or  their  custody  or  possession,  it  shall  be  deemed 
and  taken  to  be  in  the  custody  and  possession  of  each  and  all 

of  them.    55-56  V.,  c.  29,  s.  3;  56  V.,  c.  32,  s.  1. 

• 

Meaninfi^  of  6.  In  every  case  in  which  the  offence  dealt  with  in  this  Act 
f^P**?*"*^"  relates  to  the  subject  treated  of  in  any  other  Act  the  words  and 
Acts.  expressions  used  herein  in  respect  to  such  offence  shall  have  the 

meaning  assigned  to  them  in -such  other  Act.    55-56  V.,  c.  29, 

s.  4. 

Carnal  7.  Carnal  knowledge  is  complete  upon  penetration  to  any, 

knowledge,  gygj^  ^\^q  slightest  degree,  and  even  without  the  emission  of 
seed.    55-56  V.,  c.  29,  s:  266. 
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PART   I. 

GENERAL. 

Application  of  this  Act, 

S.  Nothinisr  in  this  Act  shall  affect  any  of  the  laws  relating  This  Act  not 
to   the   government   of   His   Majesty's  land   or   naval   forces,  to  affect 
55-56  v.,  e.  29,  s.  983.  ^'  ^'  ^^''^• 

9.  Except  in  so  far  as  they  are  inconsistent  with  the  North-  Application 
west  Territories   Act   and   amendments   thereto   as   the   same  ^  ^^h* 
existed  immediately   before   the  first  day  •  of  September,  one  ^^n,  Alberta 
thousand  nine  hundred  and  iSve,  the  provisions  of  this  Act  and  the  Ter- 
extend  to  and  are  in  force  in  the  provinces  of  Saskatchewan  '■*^^*®** 
and  Alberta,  the  Northwest  Territories,  and,  except  in  so  far  as 
inconsistent  with  the  Yukon  Act,  the  Yukon  Territory.    55-56 

v.,  c.  29.  s.  983. 

Application  of  the  Criminal  Law  of  England, 

10.  The   criminal   law  of  England,   as   it  existed   on   the  Criminal 
seventeenth  day  of  September,  one  thousand  seven  hundred  and  l|f^,^' , 
ninety-two,  in  so  far  as  it  has  not  been  repealed  by  any  Act  of  appliSble 
the  Parliament  of  the  TTnited  Kingdom  having  force  of  law  in  to  Ontario, 
the  province  of  Ontario,  or  by  any  Act  of  the  Parliament  of 

the  late  province  of  Upper  Canada,  or  of  the  province  of  Can- 
ada, still  having  force  of  law,  or  by  this  Act  or  any  other  Act 
of  the  Parliament  of  Canada,  ind  as  altered,  varied,  modified 
or  affected  by  any  such  Act,  shall  be  the  criminal  law  of  the 
province  of  Ontario.    R.S.,  c.  144,  s.  1. 

The  Quebec  Act,  1774.] — The  Criminal  Law  of  England  was  introduced 
into  the  Province  of  Quebec  by  Royal  Proclamation  in  1763,  and  subse- 
quently extended  by  14  Geo.  III.,  ch.  83  (Imp.)  to  what  is  now  Ontario. 
After  the  erection  of  Upper  Canada,  now  Ontario,  into  a  separate  province, 
the  Provincial  Legislature,  after  reoitinj?  the  Imperial  Act,  14  Geo.  III.,  ch. 
83,  passed  40  Geo.  111.,  ch.  81  in  July,  1800,  enacted  that  the  Criminal  Law 
of  England  as  it  8t9od  on  the  17th  September,  1792,  should  be  the  Criminal 
Law  of  Upper  Cana'da.    R.  v.  Malloy  (1900),  4  Can.  Cr.  Cas.  116  (Ont.). 

Champerty  a  criminal  offence.} — Champerty  is  a  criminal  offence,  and 
a  champertous  contract  will  not  be  enforced  by  the  courts.     The  English 
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champerty  laws  were  introduced  or  continued  in  Oi 
the  Quebec  Act.  1774  (Imp.).  Meloche  v.  Deguir 
Hopkins  v.  Smith   (1901),  I  O.L.R.  659. 

Champerty  and  maintenance  may  almngt  be  considered  t^Bolete  offences 
as  ref^ards  criminal  prosecutione  therefor.  The  English  Criminal  Law  C^m- 
miBgioners  appointed  to  draft  a  Criminal  Code,  which  however  never  was 
enacted,  recommended  that  both  oifenees  should  be  abolished,  it  being  con- 
sidered by  them  that  this  law  had  t>een  used  vexatioualy  io  many  caaea  of 
prosecutions  commenced  thereunder  and  not  persevered  in.  Commissioners' 
5tl]   Report,    pages  34-39. 

Criminal  11.  The  criminal  law  of  England  as  it  existed  on  the  nlne- 

[""d"'  ^1P  teenth  day  of  November,  one  thousand  eight  hundred  and  fifty- 
cable  to  eight,  in  so  far  as  it  has  not  been  repealed  by  any  ordinance  or 
British  Act — still  having  the  force  of  law — of  the  colony  of  British 

■""  '*"  Colimibia,  or  the  colony  of  Vancouver  Island,  passed  before  the 
union  of  the  said  colonies,  or  of  the  colony  of  British  Columbia 
passed  since  such  union,  or  by  this  Act  or  any  other  Act  of  the 
Parliament  of  Canada,  and  as  altered,  varied,  modified  or 
affected  by  any  such  ordinance  or  Act,  shall  be  the  criminal 
law  of  the  province  of  British  Columbia.    R.S.,  e.  144,  s.  2. 

Champerlif.] — A  bargain  by  which  A.,  a  stranger  to  B.,  having  no  in- 
terest recognized  by  law  in  a  given  property,  agrees  to  help  B:  to  recover 
such  property  in  a  court  of  justice  in  consideration  of  getting  a  portion  of 
the  fruits  of  the  suit,  is  champerty  and  is  an  indictable  offence  by  tba 
common  law  of  England.     Briggs  v.  Fleutot,   10  B.C.R.  at  p,   316. 

The  criminal  law  of  England  on  tliis  subject  was  introduced  into  British 
Columbia  by  the  statute  R.S.C.  1988,  ch.  144,  sec.  2. 

Criminal  13>   The   criminal   law   of   England   as   it   existed   on   the 

Jaw  oi  Eng-  fifteenth  day  of  July,  one  thousand  eight  hundred  and  seventy, 

Mbleto^'     in  so  far  as  it  is  applicable  to  the  province  of  Manitoba,  and 

Manitoba,     in  80  far  as  it  has  not  been  repealed,  as  to  the  Province,  by  any 

Act  of  the  Parliament  of  the  United  Kingdom,  or  by  this  Act 

or  any  other  Act  of  the  Parliament  of  Canada,  and  as  altered, 

varied,  modified  or  affected,  as  to  the  Province,  by  any  such 

Act,  shall  be  the  criminal  law  of  the  province  of  Manitoba. 

51  v.,  c.  33,  s.  1. 

Effect  of  Act  on  Remedies. 

IS.  No  civil  remedy  for  any  act  or  omission  shall  be  kus- 
aded  or  affected  by  reason  that  such  act  or  omission  amounts 
a  criminal  offence.    55-56  V..  c.  29,  s.  534. 

Xo  tatpemion  of  civil  remedy  for  criminal  act.] — This  section  formerly 
.  534  of  the  Criminal  Code,  1802.  has  been  held  in  Quebec  not  to  be 
iminal   law"   legislation   but   legislation   dealing   with   civil   rights   and 
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therefore  ultra  vires  of  the  Federal  Parliament.    Paquet  v.  Lavoie  (1898), 
6  Can.  Cr.  Gas.  314,  7  Que.  Q.B.  277. 

Semble,  the  establishment  of  the  English  criminal  law  by  the  Quebec  Act 
(14  Geo.  III.  (Imp.),  eh.  83)  in  the  Provinces  of  Ontario  and  Quebec  hav- 
ing been  effected  by  a  legislative  body  having  absolute  jurisdiction  over 
both  civil  and  criminal  law,  it  must  be  taken  as  having  introduced  in  the 
Ftovince  of  Quebec  the  English  law  with  respect  to  the  suspension  of  civil 
remedies  for  criminal  wrongs. 

The  operation  of  this  section  is  left  in  doubt  by  reason  of  the  constitu- 
tional questions  involved.  Can  the  Dominion  Parliament  declare  that  a 
civil  remedy  shall  not  be  suspended?  Have  not  the  Provincial  Legislatures  , 

by  reason  of  their  exclusive  jurisdiction  as  to  civil  rights  the  right  to 
control  the  suspension  of  the  civil  remedy  pending  the  criminal  prosecution  T 

'  To  an  action,  before  the  Code,  for  assault  and  battery  defendant  pleaded 
that  before  action  brought  the  plaintiff  laid  an  information  before  a  magis- 
trate charging  d^fendant  with  feloniously,  etc.,  woundinf^  the  plaintiff  with 
intent  to  do  him  grievous  bodily  harm,  thereby  charging  defendant  with 
felony;  that  defendant  was  brought  before  the  magistrate  and  committed 
for  trial  which  had  not  yet  taken  place;  that  the  subject  of  both  the  civil 
and  criminal  prosecutions  was  the  same,  and  that  plaintiff's  civil  right  of 
action  was  suspended  until  the  criminal  charge  was  disposed  of.  Held,  on 
demurrer,  that  the  plea  was  good ;  and  an  order  was  made  staying  the  civil 
action  in  the  meantime.    Taylor  v.  McCuUoch  (1885),  8  Ont.  R.  309. 

The  former  rule,  excepting  in  the  Province  of  Quebec,  was  that  on 
grounds  of  public  policy  if  it  appeared  on  the  trial  of  a  civil  action  that  the 
facte  amounted  to  felony,  the  judge  was  bound  to  stop  the  civil  proceedings 
and  non-suit  the  plaintiff  in  order  that  public  justice  miffht  first  be  vindi- 
cated by  a  criminal  prosecution.  Walsh  v.  Nattress,  19  TJ.C.C.P.  463;  Liv- 
ingstone ▼.  Massey,  23  U.C.Q.B.  156;  Williams  v.  Robinson,  20  U.C.C.P. 
255;  Pease  v.  McAloon,  1  Kerr  (N.B.)  111.  The  civil  remedy  was  held 
te  be  suspended  until  the  defendant  charge4  with  the  felony  should  be  either 
acquitted  or  convicted  thereof.    Brown  v.  Dalby,  7  U.C.Q.B.  162. 

14.  The  distinction  between  felony  and  misdemeanour  is  Distinction 
abolished,  and  proceedings  in  respect  of  all  indictable  offences,  between 
except  so  far  as  they  are  herein  varied,  shall  be  conducted  in  mi^dwnSm- 
the  same  manner.    55-56  V.,  c.  29,  s.  535.  our  abol- 


Misdemeanour  practice  to  prevail,} — When  a  certein  practice  would  have 
been  permissible  in  case  of  misdemeanour,  and  not  permissible  in  case  of 
felony,  the  practice  has  been  to  apply  the  rule  as  in  cases  of  misdemeanour, 
and  such  is  the  intention  of  the  Code.  R.  v.  Fox  (1903),  7  Can.  Cr.  Cas. 
457. 

Prisaner'i  testimony  as  f€itness  at  another  trial — Consent  of  prisoner's 
counsel,] — The  distinction  between  felony  and  misdemeanour  having  been 
abolished,  the  consent  of  counsel  for  the  accused  which  before  the  Code 
would  have  been  effective  in  misdemeanours  only,  is  now  effective  although 
the  offence  charged  was  formerly  a  felony.  And  evidence  given  on  the  trial 
of  another  person  including  the  evidence  of  the  prisoner  then  called  as  a 
witness,  may  with  the  consent  of  the  prisoner's  counsel  be  admitted  in 
evidence  both  for  and  against  the  prisoner.  R.  v.  Fox,  7  Can.  Cr.  Cas.  467 
(Ont). 

Felony  or  misdemeanour,] — ^A  person  committed  for  trial  in  respect  of 
an  indictable- offence  which  was  a  felony  before  the  Criminal  Code,  1892,  is 

2 — CBIM.    CODE. 


ished. 


18 


[§15] 


Criminal  Code. 


Part  I. 


When 
offence 
punishable 
under  more 
than  one 
Act  or  law. 


not  entitled  as  of  right  to  bail  and  it  is  discretionary  with  the  Superior 
Court  exercising  habeas  corpus  jurisdiction  to  allow  or  refuse  bail  in  such 
cases.  With  respect  to  indictable  offences  which  were  misdemeanours  be- 
fore the  Criminal  Code,  1892,  the  accused  committed  for  trial  is  entitled 
to  bail  as  a  matter  of  right  on  habeas  corpus.  Ex  parte  Fortier,  6  Can. 
Cr.  Cas.  191. 

A  provincial  statute  prior  to  Confederation,  providing  for  the  discharge 
from  imprisonment  in  default  of  indictment  of  an  accused  person  committed 
for  a  "felony"  will  apply  equally  to  cases  which  were  misdemeanours  before 
the  abolition  by  th^  Criminal  Code  of  Canada  of  the  distinction  between 
felony  and  <  misdemeanour.  R.  t.  Cameron  (1897),  1  Can.  Cr.  Cas.  169 
(Que.). 

Enactments  regulating  the  procedure  in  courts  are  usually  deemed 
imperative,  and  not  merely  directory.  Maxwell  on  Statutes',  456;  Taylor 
y.  Taylor,  1  Ch.D.  426;  3  Ch.D.  146;  R.  v.  Riel  (No.  2)  (1885),  1  Terr.  L.R. 
23,  44. 

15.  Where  an  act  or  omission  constitutes  an  offence,  punish- 
able on  summary  conviction  or  on  indictment,  under  two 
or  more  Acts,  or  both  under  an  Act  and  at  common  law,  the 
offender  shall,  unless  the  contrary  intention  appears,  be  liable 
to  be  prosecuted  and  punished  under  either  or  any  of  such 
Acts,  or  at  common  law,  but  shall  not  be  liable  to  be  punished 
twice  for  the  same  offence.    55-56  V.,  c.  29,  s.  933. 

What  statutory  offences  indictable.] — When  a  statute  makes  that  unlaw- 
ful which  was  lawful  before,  and  appoints  a  specific  remedy,  that  remedy 
may  be  pursued  and  no  other;  and  where  an  offence  is  not  so  at  common 
law,  but  made  an  offence  by  Act  of  Parliament,  an  indictment  will  lie 
fwhere  there  is  a  substantive  prohibitory  clause  in  such  Act  of  Parliament, 
though  there  be  afterwards  a  particular  provision  and  a  particular  remedy. 
When  a  new  offence  is  created  by  an  Act  of  Parliament,  and  a  penalty  is 
annexed  to  it  by  a  separate  and  substantive  clause,  it  is  not  necessary  for 
the  prosecutor  to  sue  for  the  penalty,  but  he  may  proceed  on  the  prior 
clause,  on  the  ground  of  its  being  an  indictable  offence.  R.  v.  Mason  (1867), 
17  U.C.C.P.  534. 

But  by  the  same  unlawful  acts  a  person  may  be  guilty  of  two  separate 
offences,  for  both  of  which  he  may  be  convicted.  R.  v.  Smith,  19  O.R.  714; 
R.  V.  Handley,  5  C.  &  P.  565. 

But  where  the  defendant  may  be  prosecuted  on  the  same  facts  under 
two  statutes  or  laws,  for  substantially  the  same  offence,  a  conviction  under 
one  law  •is  a  bar  to  a  charge  under  the  other:  the  offender  may  be  tried 
under  either  statute,  but  cannot  be  tried  twice.  Wemyss  v.  Hopkins,  L.R. 
10  Q.B.  378. 

In  order  to  be  a  bar  the  issue  in  the  second  proceeding  must  be  identi- 
cal with  that  in  the  first  one,  although  the  facts  may  vary,  and  although 
the  charges  formulated  may  not  be  the  same.    R.  v.  King  (1897),  1  Q.B. 

214;  see  notes  in  2  Can.  Cr.  Cas.  497. 

• 

Offences  at  common  law.] — Parliament  never  intended  to  repeal  the 
common  law,  except  in  so  far  as  the  Code  either  expressly  or  by  implication 
repeals  it.  So  that  if  the  facts  stated  in  the  indictment  constitute  an  in- 
dictable offence  at  common  law,  and  that  offence  is  not  dealt  with  in  the 
Code,  then  unquestionably  an  indictment  will  lie  at  common  law;  even  if 
the  offence  has  been  dealt  with  in  the  Code,  but  merely  by  way  of  statement 
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of  what  is  law,  then  both  are  in  force.  Union  Colliery  Co.  v.  The  Queen, 
4  Can.  Cr.  Cas.  400  (Can.),  per  Sedgewick,  J.  So  that,  for  example,  a 
statute  which  provides  a  new  punishment  for  an  old  offence,  repeals  by 
implication  only  so  much  of  the  prior  law  as  concerns  the  punishment, 
leaving  it  permissible  to  indict  an  offender  either  under  the  old  law,  whe- 
ther statutory  or  common,  and  inflict  upon  him,  upon  conviction,  the 
punishment  ordainec^  by  the  new,  or  under  the  new  statute  at  the  election 
of  the  prosecuting  power.  The  offence  and  punishment,  therefore,  may  be 
defined  by  different  laws;  and  so,  if  a  statute  simply  creates  an  offence, 
the  common  law  punishment  may  by  implication  be  imposed."  Bishop  on 
Statutory  Crimes,  2nd  ed.,  p.  166. 

The  common  law  jurisdiction  as  to  crime  is  still  operative,  notwith- 
standing the  Code,  and  even  in  cases  provided  for  by  the  Code,  unless  there 
is  such  repugnancy  as  to  give  prevalence  to  the  latter  law.  R.  v.  Cole, 
(1902),  5  Can.  Cr.  Cas.  330;  The  King  v.  Carlile,  3  B.  &  Aid.  161. 

Procedure  far  offences  at  common  Zatc.] — Section  16  provides  that  all 
rules  and  principles  of  the  common  law*  which  render  any  circumstances  a 
justification  or  excuse  for  any  act,  or  a  defence  to  any  charge,  shall  remain 
in  force  and  be  applicable  to  any  defence  to  a  charge  under  the  Code  except 
in  so  far  as  they  are  thereby  altered  or  are  inconsistent  therewith. 

Besides  a  provision  to  the  same  effect  the  English  draft  Criminal  Code, 
upon  which  the  Canadian  Code  was  modelled,  contained  a  clause  abrogating 
the  common  law  as  regards  any  possible  offences  not  inclu(]ed  in  the  draft 
Code,  and  that  seems  to  have  been  one  of  the  principal  grounds  upon  which 
the  draft  Code  was  rejected  by  the  British  Parliament.  No  such  clause  was 
incorporated  in  the  Canadian  Criminal  Code  and  offences  at  common  law 
may  still  be  prosecuted  for  in  Canada,  where  the  Code  neither  makes 
provision  to  the  contrary  nor  deals  with  the  like  offence.  But  as  to  mat- 
ters of  mere  procedure  it  is  submitted  that  such  provisions  of  the  Code 
control,  in  so  far  as  they  can  be  made  applicable,  the  procedure  in  respect 
of  such  common  law 'offences  as  well  as  in  respect  of  offences  under  the 
Code.  Sections  668  to  686,  inclusive,  headed  "Procedure  on  appearance  of 
accused,"  purport  to  deal  with  preliminary  enquiries  by  justices  in  any 
case  in  which  "any  person  accused  of  an  indictable  offence  is  before  a  jus- 
tice whether  voluntarily  or  upon  summons,  or  after  being  apprehended  with 
or  without  warrant,  or  while  in  custody  for  the  same  or  any  other  offence," 
sec.  668.  And  although  sec.  654  as  to  informations  and  the  process  to 
compel  appearance  before  a  justice  is,  by  its  terms,  limited  to  indictable 
offences  against  the  Code,  its  provisions  may  be  taken  as  ancillary  only  to 
the  more  general  power  contained  in  sec.  653  to  compel  the  attendance  of 
the  person  accused  of  having  committed  "an  indictable  offence"  within 
certain  territorial  limits. 

In  a  recent  case  the  Supreme  Court  of  Nova  Scotia  held  that  the  Crim- 
inal Code  of  1892  was  intended  to  make  complete  and  exhaustive  provision 
M  to  the  subjects  with  which  it  deals,  in  so  far  at  all  events  as  its  pro- 
visions relate  to  procedure.  It  is  explicitly  called  a  Code  by  the  first  sec- 
tion of  the  chapter  in  which  it  is  embodied  and  its  utility  as  a  Code  will 
be  greatly  impaired  if  it  cannot  be  so  considered.  R.  v.  Snelgrove  (1906), 
12  Can.  Cr.  Cas.  189.    See  also  the  Vagliano  Case,  [1891]  1  A.C.,  at  p.  144. 

Res  /udtcoto.] — ^Where  a  person  has  been  acquitted  by  a  court  of  competent 
jurisdiction  the  acquittal  is  a  bar  to  all  further  proceedings  to  punish  him 
for  the  same  matter,  although  a  plea  of  autrefois  acquit  may  not  be  al- 
lowed because  of  the  different  nature  of  the  charges.  The  acquittal  on  the 
first  charge  became  res  judicata  as  between  the  Crown  and  the  accused, 
tnd  it  was  not  ooen  to  the  Crown  to  proceed  on  the  second  charge  in  which 
a  conviction  could  only  be  had  by  the  second  jury  overruling  the  contrary 
Terdict  of  the  first  jury.    R.  v.  Quinn,  10  Can.  Cr.  Cas.  412,  11  O.L.R.  242. 
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Justification  or  Excuse, 

Common  law  16.  All  rules  and  principles  of  the  common  law  which  render 
rule  m  force,  ^j^y  circumstances  a  justification  or  excuse  for  any  act,  or  a 
defence  to  any  charge,  shall  remain  in  force  and  be  applicable 
to  any  defence  to  a  charge  under  this  Act  except  in  so  far  as 
they  are  hereby  altered  or  are  inconsistent  herewith.  55-56  V., 
c.  29,  s.  7. 

Locality  of  crime.] — All  crime  is  local,  and  the  jurisdiction  over  the 
jcrime  belongs  to  the  country  where  it  is  committed.  Jefferys  v.  Boosey 
(1856),  4  H.L.C.  816,  24  L.J.  Ex.  81,  per  Parke,  B.;  MacLeod  v.  New  South 
Wales  (1891),  A.C.,  466,  17  Cox  C.C.  341.  But  if  a  material  part  of  any 
crime  is  committed  within  the  jui^isdiction  legislation  may  properly  pro- 
vide for  the  punishment  there  of  the  whole  of  it:     Bishop  on  Cr.  Law,  sec. 

116. 

< 

And  offences  committed  by  a  subject  or  citizen  within  the  territorial 
-limits  of  a  foreign  state  may,  by  legislation,  be  made  punishable  in  the 
courts  of  the  country  to  which  the  party  owes  allegiance,  and  whose  laws 
he  is  bound  to  obey.  Wheaton's  International  Law,  sec.  113,  re  Bigamy 
Sections,  1  Can.^  Cr.  Cas.  172  (S.C.  Can.). 

In  cases  of  obtaining  goods  under  false  pretences,  the  crime  is  complete 
where  the  goods  are  obtained;  and,  therefore,  if  the  pretences  are  made 
within  one  jurisdiction  and  the  property  is  obtained  in  another,  the  person 
making  the  representations  must  be  indicted  within  the  latter  jurisdiction. 
7  Am.  &  Eng.  Ency.  of  Law  768;  People  v.  Sully,  6  Parker  Cr.  Cas.  (N.Y.) 
142;  Skiff  v.  People,  2  Parker  Cr.  Cas.  N.Y.  139. 

On  an  indictment  for  obtaining  money  by  false  pretences  by  sending  a 
false  return  of  fees  to  certain  public  commissioners,  it  was  shewn  that  the 
return  was  received  in  Westminster  with  a  letter  dated  Northampton, 
together  with  an  affidavit  sworn  there,  and  that  the  commissioners  there- 
upon issued  an  order  upon  the  treasury  to  pay  certain  moneys  to  the 
prisoner.  It  was  held  by  Coleridge,  J.,  that  the  jury  might  infer  that  the 
documents  were  posted  in  Northamptonshire,  where  the  affidavit  was  sworn, 
and  from  which  county  the  letter  purported  to  have  been  written,  and  that 
the  prisoner  was  properly  indicted  in  Northamptonshire  for  obtaining  money 
by  false  pretences,  the  "forwarding"  of  the  false  return,  etc.,  being  al- 
leged as  the  false  pretence.  R.  v.  Ck)oke  (1868),  1  Foster  &.  F.  64.  The 
IrFt-mentionedcase  was  followed  and  approved  by  the  Court  for  Crown  Cases 
Reserved  in  R.  v.  Holmes  (1883),  16  Cox  C.C.  343.  It  was  there  held  that 
wheru  a  false  pretence  was  made  by  the  prisoner  in  England  by  letter 
there  posted  to  a  person  in  France,  and  received  in  France  by  the  latter,  in 
consequence  of  which  the  latter  sent  to  the  prisoner  a  cheque  drawn  in 
France,  but  payable  in  England,  which  the  prisoner  cashed  in  England,  an 
offence  was  established  to  have  taken  place  in  England,  and  that  the  pris- 
oner was  properly  indicted  and  convicted  there. 

Common  law  furisdiction.] — The  common  law  is  not  abrogated  by  the 
Code  and  will  still  be  Hpplicable  in  cases  for  which  no  provision  has  been 
made  in  the  Code  as  well  to  their  prosecution  as  defence.  Even  in  cases 
provided  for  by  the  Code  the  common  law  jurisdiction  as  to  crime  is  still 
operotive  except  where  there  is  a  reoujrnancv  in  which  event  the  Code  will 
prevail.    R.  v.  Cole  (1902),  5  Can.  Cr.  Cas.  330. 

yetcly  settled  country.] — Generally  speaking,  if  an  uninhabited  country 
be  discovered  and  occupied  by  English  subjects,  all  English  laws  then  in 
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being,  which  are  the  birthright  of  every  subject,  are  immediately  there  in 
force.  But  this  must  be  understood  with  many  and  great  restrictions. 
Such  colonists  cariy  with  them  only  so  much  of  the  English  law  as  is  ap- 
plicable to  their  own  situation  and  the  condition  of  an  infant  cdlony. 
Broom  &  Hadley's  Com.  119.  At  the  time  of  its  occupation  by  English 
subjects  the  North-West  Territories  and  the  Provinces  of  Alberta  and 
Saskatchewan  would  fall  within  the  description  of  an  uninhabited  country. 
R.  v.  Connor  (1886),  2  Man.  L.R.  236,  1  Terr.  L.R.  4,  13,  per  Taylor,  J. 

17.  No  person  shall  be  convicted  of  an  offence  by  reason  of  Children 
any  act  or  omission  of  such  person  when  under  the  age  of  seven  ^"^^^^  seven, 
years.    55-56  V.,  c.  29,  s.  9. 

Common  lau>.] — This  is  in  accordance  with  the  common  law  under  which 
a  child  under  the  age  of  seven'  ^ears  is  doli  incapax  and  no  evidence  was 
admissible  to  rebut  that  presumption.    Marsh  v.  Loader,  14  C.B.N.S.  636. 

18.  No  person  shall  be  convicted  of  an  offence  by  reason  of  children  be* 
an  act  or  omission  of  such  person  when  of  the  age  of  seven,  but  *^?®°|/!!I^ 
under  the  age  of  fourteen  years,  unless  he  was  competent  to  ^° 

know  the  nature  and  consequences  of  his  conduct,  and  to  appre- 
ciate that  it  was  wrong.    55-56  V.,  c.  29,  s.  10. 

Children  over  14.] — Children  after  attaining  the  fige  of  fourteen  years 
are  presumed  by  the  law  to  be  doli  capaces,  and  capable  of  discerning  good 
from  evil,  and  are  with  respect  to  their  criminal  actions  subiect  to  the 
same  rule  of  construction  as  others  of  more  mature  age.     1  Hale  26. 

Children  between  7  and  14.] — ^Where  the  offender  is  between  the  ages  of 
seven  and  fourteen,  evidence  of  a  mischievous  discretion  on  his  part  may  be 
given  to  rebut  the  presumption  of  law  arising  from  his  tender  years,  but 
8uch  evidence  must  be  clear  and  strong  beyond  all  doubt  and  contradiction. 
R.  V.  Vamplew,  3  F.  &  F.  620.  Two  questions  are  in  that  case  to  be  left 
to  the  jury:  (1)  Whether  he  committed  the  offence;  (2)  whether  at  the 
time  he  had  a  guilty  knowledge  that  he  was  doing  wrong.  R.  v.  Owen,  4 
C.  ft  P.  236;  R.  v.  Smith,  1  Cox  260;  Foster  Crown  Law  70;  Russell  on 
Crimes,  6th  ed.,  p.  116. 

It  is  to  be  conclusively  presumed  that  a  party  is  physically  incompetent 
to  commit  an  unnatural  offence  under  Cr.  CcNde,  sec.  202,  if  under  the  age  of 
fourteen,  such  presumption  is  not  affected  by  the  provisions  of  this  section 
which  refers  exclusively  to  mental  capacity  to  distinguish  between  right 
and  wrong.  R,  v.  Hartlen  (1898),  2  Can.  Cr.  Cas.  12  (N.S.).  But  al- 
though a  minor  under  fourteien  cannot  be  convicted  of  sodomy,  he  may,  if 
the  act  be  committed  against  the  will  of  the  other  party,  be  punished  for 
an  indecent  assault  upon  another  male  person  under  Cr.  Code,  sec.  293. 
Ibid. 

By  Cr.  Code,  sec.  298,  it  is  enacted  that  no  one  under  the  age  of  four- 
teen can  commit  the  offence  of  rape. 

The  leading  case  of  R.  v.  Brimilow  (1840),  9  C.  &  P.  366,  2  Moody  C.C. 
122,  was  decided  under  the  statute  1  Vict.  (Imp.),  ch.  86,  sec.  11,  which 
enacted,  "that  on  the  trial  of  any  person  for  any  felony  where  the  crime 
charged  shall  include  assault,  the  jury  may  acquit  of  the  felony  and  find  the 
party  guilty  of  an  assault,  if  the  evidence  dhall  warrant  such  finding." 
Brimilow  was  charged  with  rape,  and  on  it  being  proved  that  he  was  under 
fourteen  years  of  age,  it  was  left  to  the  jury  to  say  whether  he  was  guilty 
of  an  assault,  and  on  conviction,  and  a  case  reserved,  it  was  held  that  he 
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could,  on  an  indictment  for  rape,  be  legally  convicted  of  an  assault  under 
that  statute. 

A  boy  under  fourteen  cannot  in  point  of  law  be  guilty  of  an  assault  with 
intent  to  commit  a  rape.  R.  v.  Phillips  (1839),  8  C.  &  P.  736,  nor  of  carn- 
ally knowing  and  abusing  a  girl,  although  proved  that  he  had  arrived  at 
puberty.  R.  v.  Jordan  (1839),  9  C.  &  P.  118,  nor  of  the  offence  of  carnal 
knowledge  of  a  girl  under  thirteen.    R.  v.  Waite,  [1892]  2  Q.B.  600. 

Trial  of  juvenile  offenders.] — See  sees.  800  et  seq. 

Insanity.  19.  No  person  shall  be  convicted  of  an  offence  by  reason  of 

an  act  done  or  omitted  by  him  when  labouring  under  natural 
imbecility,  or  disease  of  the  mind,  to  such  an  extent  as  to  render 
him  incapable  of  appreciating  the  nature  and  quality  of  the  act 
or  omission,  and  of  knowing  that  such  an  act  or  omission  was 
wrong. 

Delusions.  2.  A  person  labouring  under  specific  delusions,  but  in  other 

respects  sane,  shall  not  be  acquitted  on  the  ground  of  insanity, 
under  the  provisions  hereinafter  contained,  unless  the  delusions 
caused  him  to  believe  in  the  existence  of  some  state  of  things 
which,  if  it  existed,  would  justify  or  excuse  his  act  or  omission. 

Presumption       3.  Every  one  shall  be  presumed  to  be  sane  at  the  time  of 

of  sanity,  doing  or  omitting  to  do  any  act  until  the  contrary  is  proved. 
55-56  v.,  c.  29,  s.  11. 

This  section  of  the  Code  follows  the  draft  Code  prepared  by  the  Imper- 
ial commissioners,  which  was  never  adopted  by  the  British  Parliament  al- 
though largely  declaratory  of  the  common  law. 

Remand  for  medical  examination.] — A  remand  for  eight  days  for  the 
purpose  of  a  medical  examination  of  the  accused  as  to  sanity  cannot  be 
made  on  the  mere  suggestion  of  the  police  officer  without  bringing  the  ac- 
cused personally  before  the  magistrate.  Re  Sarault  (1905),  9  Can.  Cr.  Cas. 
448. 

Reserved  case.] — ^A  case  may  be  reserved  at  the  instance  of  the  Crown 
upon  a  question  of  law  as  to  whether  there  was  any  evidence  of  insanity 
to  support  the  jury's  verdict  of  not  guilty  upon  that  ground.    The  King  v.- 
Phinney  (No.  1)    (1903),  6  Can.  Cr.  Cas.  469. 

Indictment  nottcithstanding  insanity.] — A  grand  jury  should  not  on  the 
ground  of  the  insanity  of  the  accused  return  "no  bill"  to  an  indictment. 
R.  V.  Hodges,  8  C.  &  P.  195.  As  to  procedure  on  the  trial  of  an  indictment 
where  this  defence  is  raised  see  Code  sees.  966-970. 

The  rule  laid  down  by  the  judges  in  reply  to  a  question  put  to  them  by 
the  House  of  Lords,  in  McXaghten's  Case  (1843),  4  St.  Tr.  N.S.  847,  10 
Clark  &  F.  200,  1  Car.  &  K.  130,  was  as  follows:  "Notwithstanding  the 
party  accused  did  the  act  complained  of,  with  a  view,  under  the  influence  of 
insane  delusion,  of  redressing  or  revenging  some  supposed  grievance  or 
injury,  or  of  producing  some  public  benefit,  he  is  nevertheless  punishable, 
according  to  the  na.ture  of  the  crime  committed,  if  he  knew  at  the  time  of 
committing  such  crime  that  he  was  acting  contrary  to  law;  by  which  ex- 
pression we  mean,  the  law  of  the  land."  And  this  rule  was  followed  and 
applied  in  R.  v.  B,ie\  (No.  2)  (1886),  1  Terr.  L.R.  23.  Leave  to  appeal  was 
refused  by  the  Privy  Council,  10  A.C.  676,  16  Cox  C.C.  48. 
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The  burden  of  proof  of  insanity  is  upon  the  defence.  McNaghten's  Case, 
10  CI.  &  F.  200;  Regina  v.  Stokes,  3  C.  &  K.  186;  Regina  v.  Layton,  4 
Cox  C.C.  149.  Without  evidence  to  go  to  the  jury,  the  prisoner  cannot  be 
acquitted  upon  the  plea  of  insanity.  If  there  is  in  such  a  case  to  be  any 
appeal  after  a  conviction,  it  must  be  on  the  ground  that  the  evidence  is  so 
overwhelming  in  favour  of  the  insanity  of  the  prisoner  that  the  court  will 
feel  that  there  has  been  a  miscarriage  of  justice — that  a  poor,  deluded,  irre- 
sponsible'being  has  been  adjudged  guilty  of  that  of  which  he  could  not  be 
guilty  if  he  were  not  deprived  of  the  power  to  reason  upon  the  act  com- 
plained of,  to  determine  by  reason  if  it  was  right  or  wrong.  A  new  trial 
should  not  be  granted  if  the  evidence  were  such  that  the  jury  could  reason- 
ably convict  or  acquit.  Per  Killam,  J.,  in  R.  v.  Riel  (No.  2)  (1895),  1 
Terr.  L.R.,  at  p.  63. 

One  deaf  and  dumb  from  his  birth,  who  has  no  means  of  learning  to  dis- 
criminate between  right  and  wrong,  or  of  understanding  the  penal  enact- 
ments of  the  law  as  applicable  to  particular  offences,  is  by  presumption  of 
law  an  idiot,  but  if  it  can  be  shewn  that  he  has  the  use  of  understanding, 
which  many  of  that  condition  discover  by  signs,  then  he  may  be  tried  and 
suffer  judgment,  although  great  caution  should  be  observed  in  such  pro- 
ceedings:  1  Hale  34;  R.  v.  Berry,  1  Q.B.D.  447. 

The  proper  question  to  be  put  to  the  jury  as  to  the  prisoner's  state  of 
mind  where  the  defence  of  insanity  is  raised  is,  whether  the  accused  had  a 
sufficient  degree  of  reason  to  know  that  he  was  doing  an  act  that  was  wrong, 
but  this  question  should  be  accompanied  with  such  observations  and  ex- 
planations as  the  circumstances  of  each  particular  case  may  require. 
McNaghten's  Case,  4  St.  Tr.  N.S.  931.  This  is  preferable  to  putting  the 
question  generally  and  in  the  abstract  as  to  whether  the  accused  at  the  time 
of  doing  the  act  knew  the  difference  between  right  and  wrong.    Ibid. 

Proof  of  inaaniiy.'l — Insanity  may  be  proved  without  medical  testimony, 
and  may  be  inferred  from  the  behaviour  of  the  accused  and  facts  proved. 
R.  V.  Dart,  14  Cox  C.C.  143.  If  the  accused  was  deranged  shortly  before 
committing  the  offence  and  there  is  no  reason  for  believing  that  he  had 
recovered  his  senses  in  the  interim,  he  should  be  acquitted.  R.  v.  Hadfield, 
cited  in  Collinson  on  Lunacy,  p.  480. 

^fedical  eindence."] — A  medical  man,  conversant  with  the  disease  of 
Insanity,  and  who  never  saw  the  prisoner  previously  to  the  trial  but  was 
present  during  the  whole  trial  and  the  examination  of  all  the  witnesses, 
cannot,  in  strictness,  be  called  as  a  witness  to  give  his  opinion  as  to  the 
state  of  the  prisoner's  mind  at  the  time  of  the  commission  of  the  alleged 
crime,  or  his  opinion  whether  the  prisoner  was  conscious  at  the  time  of  do- 
inff  the  act  that  he  was  acting  contrary  to  law  or  whether  he  was  labour- 
ing imder  any  and  what  delusion  at  the  time,  because  each  of  those  ques- 
tions involves  the  determination  of  the  truth  of  the  facts  deposed  to,  which 
it  is  for  the  jury  to  decide;  and  the  questions  are  not  mere  questions  upon 
a  matter  of  science  in  which  case  such  evidence  is  admissible.  But  where 
the  facts  are  admitted  or  not  disputed  and  the  question  becomes  substanti- 
ally one  of  science  only,  it  may  be  convenient  to  allow  the  question  to  be 
put  in  that  general  form,  though  the  same  cannot  be  insisted  on  as  a 
matter  of  right.    McNaghten's  Case,  4  St.  Tr.  N.S.  932. 

But  the  witness  may  be  asked  whether,  assuming  certain  facts  sworn  to 
by  other  witnesses  to  be  true,  such  facts  in  his  opinion  indicate  insanity. 
R.  V.  France,  4  Cox  C.C.  67 ;  R.  v.  Wright,  R.  &  R.  466 ;  R.  v.  Searle,  1 
H.  &  Rob.  75. 

It  is  not  permissible  for  counsel  to  quote  in  his  address  to  the  jury  the 
opinions  of  medical  writers  as  expressed  in  medical  books,  where  such 
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opinions  have  not  been  referred  to  in  the  testimony  of  the  witnesses.    R.  y. 
.  Taylor,  13  Cox  C.C.  77. 

Dementia  through  iwtoarication,] — Though  voluntary  drunkenness  does 
not  constitute  an  excuse  for  the  commission  of  crime,  yet  where  the  ques- 
tion is  whether  an  act  was  premeditated  or  done  only  from  sudden  heat  or 
impulse,  tl|e  fact  that  the  accused  was  intoxicated  is  a  circumstance  proper 
to  be  taken  into  consideration.  R.  v.  Grindley  (1819),  1  Russel  on  Crimes, 
6th  ed.  144;  R.  v.  Pearson,  2  Lewin  144;  R.  v.  Thomas,  7  C.  4i  P.  817;  R. 
V.  Moore,  3  C.  &  K.  319;  R.  v.  Doody,  6  Cox  C.C.  463;  but  see  contra,  R.  v. 
Carroll,  7  C.  &  P.  145  and  R.  v.  Meakin,  7  C.  &  P.  297.  Where  the  question 
is  whether  words  have  been  uttered  with  a  deliberate  purpose  or  are  merely 
low  and  idle  expressions,  the  drunkenness  of  the  person  uttering  them  is 
proper  to  be  considered;  but  if  there  is  really  a  previous  determination  to 
resent  a  slight  affront  in  a  barbarous  manner,  the  state  of  drunkenness  in 
which  the  prisoner  was  ought  not  to  be  regarded,  for  it  would  furnish  no 
excuse.  R.  v.  Thomas,  7  C.  &  P.  817,  per  Parke,  B.  If  the  very  essence 
of  the  crime  is  the  intention  with  which  the  act  was  done,  it  may  be  left  to 
the  jury  to  say  whether  the  prisoner  was  so  drunk  as  not  to  be  capable  of 
forming  any  intention  whatever,  and,  if  so,  they  may  acquit  him  of  the 
Intent.   R.  v.  Cruse,  8  C.  &  P.  541 ;  R.  v.  Monkhouse,  4  Cox  C.C.  55. 

Delirium  tremens  if  it  produces  dementia  rendering  the  person  incapable 
of  distinguishing  right  from  wrong  while  affected  by  it  is  such  insanity  as 
will  constitute  a  defence.  R.  v.  Davis,  14  Cox  C.C.  563;  and  see  R.  v. 
Baines  (1886),  cited  in  Wood-Renton  on  Lunacy,  p.  91^. 

Feigned  insanity,] — ^The  various  forms  of  metal  disorders  which  can 
be  feigned  are  acute  mania,  dementia  or  chronic  insanity  as  distinguished 
from  acute  mania,  monomania  and  melancholic.     With  regard  to  mania, 
although  it  may  be  simulated,  it  is  a  difficult  thing  to  impose  upon  those 
acquainted  with  the  disease.     It  is  a  physical  impossibility  for  a  person 
of  sound  mind  to  present  the  continual  watchfulness,  excitement  or  resist- 
ance seen  in  the  true  complaint,  or  to  resist  the  influence  of  the  remedies. 
In  most  cases  of  true  mania  there  are  certain  premonitory  indications 
associated  with  and  accompanying  it — disorders  of  the  digestive  functions, 
headache,  sleeplessness,  a  peculiar  form  of  raving,  all  of  which  are  absent 
with  the  simulator.     One  important  characteristic  in  true  mania  is  the 
absence  of  all  feelings  of  hunger  and  thirst,  and  a  want  of  all  sense  of 
decency  and  cleanliness,  which  cannot  be  feigned  or  assumed  for  any  length 
of  time.    The  reaction  following  the  violence  of  feigned  lunacy  must  end 
in  sleep,  the  individual  being  unable  to  keep  up  the  deception  during  the 
night,  while  sheer  exhaustion  compels  him  to  fall  asleep.    The  real  maniac 
continues  his  ravings  during  many  days  and  many  nights,  and  seems  pos- 
sessed of  abnormal  powers  of  endurance,  the  restless  nights  not  causing  amy 
material  difference  in  his  condition,  or  diminution  in  his  strength.     The 
chief  characteristics  of  monomania  are  the   presence  of  a  false   idea  or 
hallucination.    The  most  marked  distinction  between  real  and  feigned  cases 
of  monomania  is  the  condition  of  the  power  of  reasoning.     A  real  mono- 
maniac cannot  be  reasoned  out  of  his  false  ideas,  in  maintaining  which 
he  will  set  all  the  principles  of  logic  at  defiance,  which  the  imposter  would 
not,  from  a  fear  of  discovery,  venture  to  do.     In  true  monomania  there 
is  no  relation  between  his  delusion  and  anything  surrounding  him.     His 
ideas  are  inconsistent,  and  he  is  indifferent  as  to  the  fact.     In  the  feigner 
there  will  exist  a  desire  to  modify  his  delusions  and  to  a»flociate  them  with 
what  is  going  on  around  him,  and  he  is  more  coherent  in  his  ideas.     The 
imposter  will  endeavour  to  force  his  delusion  on  others,  while  the  real 
monomanic  rarely  alludes  to  his  erroneous  views  unless  when  led  up  to 
them  or  questioned  thereon,  or  when  the  conversation  bears  upon  what  is 
uppermost  in  his  abnormal  mind. 


Part  I.  Criminal  Code.  [  §  20]  25 

30«  Except  as  hereinafter  provided,  compulsion  by  threats  Compulsion 
of  immediate  death  or  grievous  bodily  harm  from  a  person  ^^  threats, 
actually  present  at  the  commission  of  the  offence  shall  be  an 
excuse  for  the  commission,  by  a  person  subject  to  such  threats, 
and  who  believes  such  threats  will  be  executed,  and  who  is  not 
a  party  to  any  association  or  conspiracy,  the  being  a  party  to 
which  rendered  him  subject  to  compulsion,  of  any  offence  other 
than  treason  as  defined  by  .this  Act,  murcjer,  piracy,  .offences 
deemed  to  be  piracy,  attempting  to  murder,  assisting  in  rape, 
forcible  abduction,  robbery,  causing  grievous  bodily  harm,  and 
arson.    55-56  V.,  c.  29,  s.  12. 

Threats  of  future  injury  do  not  excuse  the  offence.  Stephen's  Digest, 
Art.  31. 

As  to  compulsion  of  wife  see  the  following  sec.  21. 

21.  No  presumption  shall  be  made  that  a  married  woman  Comnulsion 
committing  an  offence  does  so  under  compulsion  because  she  °^  ^^^®' 
commits  it  in  the  presence  of  her  husband.     55-56  V.,  c.  29, 

8.13. 

Rebutting  the  presumption,] — The  former  common  law  principle  that 
a  wife  was  exempt  from  liability  in  certain  criminal  acts  upon  the  ground 
of  coercion  on  the  part  of  her  husband,  did  not  apply  where  the  wife  had 
committed  the  offence  by  her  husband's  order  or  procurement,  if  she  com- 
mitted it  in  his  absence.  R.  v.  Williams  (1878),  42  U.C.Q.B.  462.  And  a 
plea  of  compulsion  was  rebutted  by  proof  that  the  wife  was  the  more 
active  party,  even  when  the  offence  was  committed  in  the  presence  of  her 
husband.  Per  Gwynne,  J.,  in  R.  v.  Williams  (1878),  42  U.C.Q.B.  462; 
R.  V.  Howard,  45  U.C.Q.B.  346;  R.  v.  McGregor,  26  O.R.  116. 

If,  however,  there  is  evidence  that  the  wife  acted  under  the  coercion  and 
control  of  the  husband  such  may  still  be  a  defence  in  certain  cases.  Brown 
V.  Attorney-General  of  N.Z.,  [1898]  A.C.  234;  R.  v.  Torpey,  12  Cox  46; 
R.  V.  Dykes,  15  Cox  771 ;  R.  v.  Baines,  19  Cox  524. 

Where  both  husband  and  wife  were  jointly  indicted  for  a  robbery  with 
violence  and  the  jury  found  that  the  wife  who  had  taken  an  active  part  in 
the  offence  had  acted  under  the  coercion  of  her  husband,  who  had  previously 
planned  the  crime,  the  verdict  was  held  equivalent  to  one  of  not  iniilty  as 
to  her.    R.  v.  Torpey,  12  Cox  46. 

As  to  a  husband  or  wife  being  an  accessory  after  the  fact  in  respect  of 
an  offence  committed  by  the  other  of  them,  see*  Code  sec.  71. 

22.  The  fact  that  an  pflPender  is  ignorant  of  the  law  is  not  Ignorance 
an  excuse  for  any  offence  committed  by  him.  55-56  V.,  c.  29,  ^^  ^^^  ^^'^' 
8.  14. 

Ignorance  of  law  no  excuse.] — All  persons  are  bound  to  know  and  obey 
the  laws.  R.  v.  Mailloux,  3  Pugsley  (N.B.)  493;  R.  v.  Moodie,  20  U.C.Q.B. 
399. 

Although  ignorance  of  the  law  is  not  a  defence,  it  constitutes  a  ground 
for  an  application  to  the  Executive  for  mercv.  R.  v.  Madden,  10  L.C.  Jur. 
344. 
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"Sew  offence  hy  statute.] — ^In  Burns  v.  Nowell,  L.R.  5  Q.B.  454,  Baggallay, 
L.J.,  said:  "Before  a  continuous  act  or  proceeding,  not  originally  unlawful, 
can  be  treated  as  unlawful  by  the  reason  of  the  passing  of  an  Act  of  Par- 
liament by  which  it  is  in  terms  made  so,  a  reasonable  time  must  be  allowed 
for  its  discontinuance,  and  though  ignorance  of  the  law  may  of  itself  be 
no  excuse  for  the  master  of  a  vessel  who  may  act  in  contravention  of  it, 
such  ignorance  may  nevertheless  be  taken  into  account  when  it  becomes 
necessary  to  consider  the  circumstances  under  which  the  act  or  proceeding 
alleged  to  be  imlawful  was  continued,  and  when  and  how  it  was  discon- 
tinued, with  a  view  to  determine  whether  a  reasonable  time  had  elapsed 
without  its  being  discontinued." 

Execution  of       23.  Every  ministerial  officer  of  any  court  authorized  to 
sentence.       execute  a  lawful  sentence,  and  every  gaoler,  and  every  person 
lawfully  assisting  such  ministerial  officer  or  gaoler,  is  justified 
in  executing  such  sentence.     55-56  V.,  c.  29,  s.  15. 

Execution  of  24.  Every  ministerial  officer  jof  any  court  duly  authorized 
process.        ^^  execute  any  lawful  process  of  such  court,  whether  of  a  civil 

or  criminal  nature,  and  every  person  lawfully  assisting  him, 

is  justified  in  executing  the  same. 
Gaoler.  2.  Every  gaoler  who  is  required  under  such  process  to  receive 

and  detaih  any  person  is  justified  in  receiving  and  detaining 

him.    55-56  V.,  c.  29,  s.  16. 

As  to  erroneous  defective  and  irregular  warrants  and  process,  see  sees. 
2629. 

Execution  of  25.  Every  one  duly  authorized  to  execute  a  lawful  warrant 
warrants,      issued  by  any  court  or  justice  of  the  peace  or  other  person 

having  jurisdiction  to  issue  such  warrant,  and  every  person 

lawfully  assisting  him,  is  justified  in  executing  such  warrant. 
Gaoler.  2.  Every   gaoler  who  is   required  under  such  warrant   to 

receive  and   detain   any  person   is  justified   in  receiving  and 

detaining  him.    55-56  V.,  c.  29,  s.  17. 

On  Sunday.] — ^By  sec.  661  every  warrant  of  arrest  authorized  by  this 
Act  may  be  issued  and  executed  on  a  Sunday  or  statutory  holiday. 

Seizing  certain  chattels.] — ^Under  a  warrant  of  arrest  on  a  charge  of  an 
indictable  offence,  articles '  found  in  the  possession  of  the  accused  and  in 
respect  of  which  or  with  which  the  offence  is  believed  to  have  been  com- 
mitted, may  be  taken  possession  of  by  the  constable,  and  detained  as  evi- 
dence in  support  of  the  charge.    Dillon  v,  O'Brien,  16  Cox  C.C.  245. 

Arrest.] — To  constitute  an  arrest  the  party  need  not  be  touched  by  the 
officer,  it  being  sufficient  if  he  is  commanded  to  give  himself  up  and  does 
so.    2  Bishop  Cr.  Law  33. 

Execution  of  26.  (-4.5  amended,  1907.)  If  a  sentence  i»  passed  or  process 
erroneous  issued  by  a  court  having  jurisdiction  under  any  circumstances  to 
process.^  ^'   P^*^  *^^  sentence  or  issue  such  process,  or  if  a  warrant  is  issued 
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by  a  court,  justice,  or  person  having  jurisdiction  under  any  cir- 
cumstances to  issue  the  warrant,  the  sentence  passed  or  process 
or  warrant  issued  shall  be  sufficient  to  justify  the  officer  or 
person  thereby  authorized,  to  execute  the  same,  and  every  gaoler 
and  person  lawfully  assisting  in  executing  or  carrying  out  such 
sentence,  process  or  warrant,  although  the  court  passing  the 
sentence  or  issuing  the  process  had  not  in  the  particular  case 
authority  to  pass  the  sentence  or  to  issue  the  process,  or  although 
the  court,  justice  or  other  person  in  the  particular  case  had  no 
jurisdiction  to  issue,  or  exceeded  its  or  his  jurisdiction  in  issu- 
ing, the  warrant,  or  was,  at  the  time  when  such  sentence  was 
passed  or  process  or  warrant  issued,  out  of  the  district  in  or  for 
which  such  court,  justice  or  person  was  entitled  to  act.  55-56 
v.,  c.  29,  s.  18 ;  6  &  7  E.  VII.,  c.  8. 

Origin  of  enactment,] — Section  26  is  in  accordance  with  the  report  of 
the  Royal  Commissioners  upon  a  draft  Criminal  Code  submitted  to  the 
Imperial  Parliament  in  the  year  1880.  The  commissioners  (Blackburn, 
Barry  and  Lush,  JJ.  and  Sir  James  Fitzjames  Stephen,  Q.C.),  said: 

'•'The  result  of  the  authorities  justifies  us  in  saying  that  whenever  a 
ministerial  officer  who  is  bound  to  obey  the  orders  of  a  court  or  magistrate 
(as  for  instance  in  executing  a  sentence  or  effecting  an  arrest  under  war- 
rant), and  is  punishable  by  indictment  for  disobedience,  merely  obeys  the 
order  which  he  has  received  he  is  justified,  if  that  order  was  within  the 
jurisdiction  of  the  person  giving  it.  And  we  think  that  the  authorities 
»hew  that  a  ministerial  oSicer  obeying  the  order  of  a  court  or  the  warrant 
of  a  magistrate  is  justified,  if  the  order  or  warrant  was  one  which  the  court 
or  mag:istrate  could  under  any  circumstances  lawfully  issue,  though  the 
order  or  warrant  was  in  fact  obtained  improperly,  or  though  there  was  a 
defect  of  jurisdiction  in  the  particular  case  which  might  make  the  magis- 
trate issuing  the  warrant  civilly  responsible,  on  the  plain  principle  that 
the  ministerial  officer  is  not  bound  to  enquire  what  were  the  grounds  on 
which  the  order  or  warrant  was  issued,  and  is  not  to  blame  for  acting  on 
the  supposition  that  the  court  or  magistrate  had  jurisdiction."         ^ 

Proeest  irregular  on  its  face.] — Writs  issued  by  a  Superior  Court,  not 
appearing  to  be  out  of  the  scope  of  their  jurisdiction,  are  valid,  and  of 
themselves,  without  any  further  allegation,  a  protection  to  all  officers  and 
others  in  their  aid  acting  under  them,  and  that  although  they  be  on  the 
face  of  them  irregular  or  void  in  form;  for  the  officers  ought  not  to  ex- 
amine the  judicial  act  of  the  court,  whose  servants  they  are,  nor  exercise 
their  judgment  in  ascertaining  the  validity  of  the  process  in  point  of  law, 
but  are  lK>und  to  execute  it,  and  are  therefore  protected  by  it.  Turner  v. 
Felgate,  1  Lev.  95;  Cotes  v.  Mitchill,  3  Lev.  20;  R.  v.  McGuire,  4  Can.  Cr. 
Caa.  15. 

Defective  ftrocest.] — A  search  warrant  affords  absolute  justification  to 
the  officer  executing  it  if  it  has  been  issued  by  competent  authority  and  is 
valid  on  its  face,  although  the  warrant  jnay  in  fact  be  bad  and  although  it 
he  set  aside  by  reason  of  a  failure  to  comply  with  legal  requirements. 
Slecth  V.  Hurlbert  (1896),  3  Can.  Cr.  Cas.  197,  25  Can.  S.C.R.  620. 

A  conviction  for  resisting  a  sheriff's  officer  will  be  supported  notwith- 
standing the  fact  that  the  date  of  the  judgment  under  which  it  was  issued 
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was  erroneously  stated  therein,  such  an  error  being  an  irregularity  only 
and  amendable.    R.  v.  Monkman,  8  Man.  R.  509. 

And  a  warrant  of  commitment  which  is  valid  on  its  face  is  a  justifica- 
tion to  the  constable  who  executes  it,  although  the  imprisonment  it  directs 
is  not  authorized  by  law.    R.  v.  King,  18  O.R.  566. 

The  defendant  M.  laid  an  information  before  the  defendant  J.,  a  justice 
of  the  peace,  charging  plaintiff  with  obtaining  from  him  a  suit  of  clothes 
for  one  W.  under  the  false  pretence  that  she  would  pay  for  the  same  the 
following  week.  The  information  having  been  sworn  to,  J.  issued  a  warrant 
under  which  plaintiff  was*  arrested.  In  an  action  brought  by  plaintiff 
claiming  damages  for  false  arrest,  the  Supreme  Court  of  Nova  Scotia  was 
divided  in  opinion.  McDonflld,  C.J.,  and  Ritchie,  J.,  held  that  the  repre- 
sentation that  plaintiff  would  pay  for  the  clothes  the  following  week  was 
not  the  representation  of  a  fact,  either  past  or  present,  within  the  meaning 
of  the  Code;  and  that  as  the  information  did  not  allege  that  plaintiff  had 
been  guilty  of  any  crime,  the  arrest  was  illegal  and  made  without  any 
authority;  that  even  if  the  magistrate  were  acting  bonft  fide,  and  believed 
he  had  jurisdiction,  no  circumstances  were  brought  to  his  notice  which  if 
true  would  give  him  jurisdiction,  and  his  belief  on  the  subject  was  without 
ground  on  which  it  could  be  based,  and  was  unreasonable.  But  in  the 
opinion  of  Henry,  J.,  and  Graham,  E.J.,  the  justice  having  acted  with 
some  colour  of  reason,  and  with  a  bonft  fide  belief  that  he  was  acting  in 
pursuance  of  his  legal  authority,  was  entitled  to  protection,  although  he 
may  have  proceeded  illegally  or  in  excess  of  his  jurisdiction.  Mott  y. 
Milne   (1898),  31  N.S.R.  372,  35  C.L.J.  81. 

Where  a  person  has  been  illegally  taken  into  custody  upon  a  criminal 
charge  under  a  defective  warrant  he  may  be  legally  arrested  or  detained 
upon  that  criminal  charge  on  the  defect  being  remedied,  without  being  first 
set  free  from  the  illegal  custody  and  placed  at  liberty.  Southwick  v.  Hare 
(1893),  24  O.R.  528. 

But  a  person  in  illegal  custody  upon  a  criminal  charge,  or  supposed 
criminal  charge,  cannot,  before  being  liberated  therefrom,  be  legally  and 
properly  taken  into  custody  upon  civil  process — such  as  a  ca.  sa. — the 
reason  assigned  being  that  if  such  an  arrest  or  taking  into  custody  were 
held  to  be  good,  this  would  enable  a  plaintiff  in  a  civil  proceeding  to  take 
an  advantage  of  his  own  wrong.    Re  Alfred  Eggington,  2  E.  &  B.  717. 

Where  a  person  was  convicted  of  an  assault  and  fined  by  a  magistrate 
in  the  county  of  H.,  and  the  magistrate  issued  a  warrant  for  his  arrest  for 
the  non-payment  of  the  fine,  directed  to  a  constable,  who  went  after  the 
plaintiff  and  found  him  in  an  adjoining  county,  and  the  constable  told  him 
he  had  a  warrant  of  commitment  for  him  for  his  arrest,  and  at  his  request 
allowing  him  to  read  it,  whereupon  the  plaintiff  said  he  would  go  with  him, 
which  he  did,  it  was  held  that  what  took  place  constituted  an  arrest. 
Aldrigh  v.  Humphrey   (1898),  34  C.L.J.  385  (Ont.). 

Sentence  or  27.  Every  officer,  gaoler  or  person  executing:  any  sentence, 
process  with-  process  or  warrant,  and  every  person  lawfully  assisting  such 
tion.  officer,    gaoler   or    person,    shall   be   protected    from    criminal 

responsibility  if  he  acts  in  good  faith  under  the  belief  that 
the  sentence  or  process  was  that  of  a  court  having  jurisdiction, 
or  that  the  warrant  was  that  of  a  court,  justice  or  other 
person  having  authority  to  issue  warrants,  and  if  it  be 
proved  that  the  person  passing  the  sentence  or  issuing  the  pro- 
cess acted  as  a  court  under  colour  of  having  some  appointment 
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or  commission  lawfully  authorizing  him  to  so  act,  or  that  the 
person  issuing  the  warrant  acted  as  a  court,  justice  or 
other  person  having  such  authority,  although  in  fact  such 
appointment  or  commission  did  not  exist  or  had  expired,  or 
although  in  fact  the  court  or  the  person  passing  the  sentence  or 
issuing  the  process  was  not  the  court  or  the  person  authorized 
by  the  commissipn  to  act,  or  the  person  issuing  the  warrant  was 
not  duly  authorized  so  to  act.    55-56  V.,  c.  29,  s.  19. 

Protection  from  criminal  responsibility. '\ — This  section  and  sees.  28 
and  29  deal  only  with  criminal  responsibility  while  in  cases  to  which  sec. 
26  applies,  the  sentence  or  process  is  a  justification  both  as  to  civil  and 
criminal  responsibility. 

28.  Every  one  duly  authorized  to  execute  a  warrant  to  arrest.  Arresting 
who  thereupon  arrests  a  person,  believing  in  good  faith  and  on  ^^ong  per- 
reasonable  and  probable  grounds  that  he  is  the  person  named  in 

the  warrant,  shall  be  protected  from  criminal  responsibility  to 
the  same  extent  and  subject  to  the  same  provisions  as  if  the 
person  arrested  had  been  the  person  named  in  the  warrant. 

2.  Every  one  called  on  to  assist  the  person  making  such  Assisting  in 
arrest,  and  believing  that  the  person  in  whose  arrest  he  is  called  ^^^^  arrest, 
on  to  assist  is  the  person  for  whose  arrest  the  wairrant  is  issued, 
and  every  gaoler  who  is  required  to  receive  and  detain  such  Gaoler, 
person,  shall  be  protected  to  the  same  extent  and  subject  to  the 
same  provisions  as  if  the  arrested  person  had  been  the  person  . 
named  in  the  warrant.    55-56  V.,  c.  29,  s.  20. 

See  note  to  sec.  27. 

29.  Every  one  acting  under  a  warrant  or  process  which  is  irregular 
bad  in  law  on  account  of  some  defect  in  substance  or  in  form  warrantor 
apparent  on  the  face  of  it,  if  he  in  good  faith  and  without  P^®^'®* 
culpable  ignorance  and  negligence  believes  that  the  warrant  or 
process  is  good  in  law,  shall  be  protected  from  criminal  respon- 
sibility to  the  same  extent  and  subject  to  the  same  provisions 

as  if  the  warrant  or  process  were  good  in  law,  and  ignorance  of 
the  law  shall  in  such  case  be  an  excuse. 

2.  It  shall  be  a  question  of  law  whether  the  facts  of  which  Question  of 
there  is  evidence  may  or  may  not  constitute  culpable  ignorance  '*^' 
or  negligence  in  the  belief  of  such  person  that  the  warrant  or 
process  is  good  in  law.    55-56  Y.,  c.  29,  s.  21. 

A  peace  officer  executing  a  warrant  of  arrest  which  he  believes  to  be 
good  is  exempt  from  criminal  responsibility  therefor  by  this  section,  al- 
though the  warrant  was  bad  on  its  face  as  following  a  conviction  also  bad 
on  its  face.    Gaul  v.  Township  of  Ellice  (1902),  6  Can.  Cr.  Cas.  15. 
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A  resolution  of  a  municipal  council  to  pay  the  costs  of  enforcing  an 
invalid  conviction  in  a  criminal  matter  to  which  it  is  not  a  party  is  ultra 
vires.     Ibid. 

A  police  officer  is  not  the  agent  of  the  municipal  corporation  which  ap- 
jK>int8  him  to  the  position  and,  if  he  is  negligent  in  performing  his  duty  as 
a  guardian  of  the  public  peace,  the  corporation  is  not  responsible  for  such 
negligence  in  provinces  where  the  English  common  law  applies.  McGleave 
V.  City  of  Moncton,  6  Can.  Cr.  Gas.  219. 

See  also  note  to  sec.  27. 

Arrest  by  80.  Every  peace  oflSeer  who,  on  reasonable  and  probable 

peace  o  cer.  grounds,  believes  that  an  offence  for  which  the  offender  may  be 
arrested  without  warrant  has  been  committed,  whether  it  has 
been  committed  or  not,  and  who,  on  reasonable  and  'probable 
grounds,  believes  that  any  person  has  committed  that  offence, 
is  justified  in  arresting  such  person  without  warrant,  whether 
such  person  is  guilty  or  not.    55-56  V.,  c.  29,  s.  22. 

Juatificaiion  both  civil  and  criminal.] — ^Ihis  section  operates,  not  merely 
to  protect  the  officer  from  civil  or  criminal  proceedings,  but  also  to  author- 
ize the  arrest  and  make  it  lawful ;  and  it  applies,  not  only  when  the  arrest 
could  be  made  by  any  person  without  a  warrant,  but  also  to  cases  in 
which  a  peace  officer  only  may  so  arrest.  R.  v.  Cloutier  (1898),  2  Can.  Cr. 
Cas.  43. 

Issuing  warrant  without  sworn  information.^ — If  a  justice  of  the  peace 
is  not  himself  personally  arresting  the  offender  on  view  or  upon  suspicion, 
or  personally  acting  in  effecting  the  arrest  by  calling  some  one  to  his  assist- 
ance in  making  the  same,  he  can  legally  direct  the  arrest  only  by  a  warrant 
issued  upon  a  written  complaint  or  information  upon  oath.  A  justice  of  the 
peace  who  illegally  issues  a  warrant  without  having  received  a  sworn  in- 
formation in  respect  of  the  charge  is  liable  in  trespass  for  the  arrest  made 
thereunder,  and  he  cannot  justify  the  commanding  of  the  constable  to  make 
the  arrest  by  shewing  that  he,  the  justice,  had  a  reasonable  suspicion  that 
an  offence  had  been  committed.  McGuiness  v.  Dafoe,  3  Can.  Cr.  Cas.  139, 
23  Ont.  App.  R.  704. 

Neither  a  magistrate  nor  a  constable  is  allowed  to  act  officially  in  his 
own  case,  except  "flagrante  delicto,"  while  there  is  otherwise  danger  of 
escape,  or  to  suppress  an  actual  disturbance  and  enforce  the  law  while  it  is 
in  the  act  of  being  resisted.  P.  hearing  of  a  complaint  against  him  from 
the  constable  who  had  the  warrant,  went  voluntarily  before  the  magistrate, 
who  did  not  examine  into  the  matter  and  bail  him,  but  allowed  him  to 
depart,  with  a  direction  to  appear  at  the  police  office  in  the  morning;  and 
afterwards  the  magistrate  sent  the  constable  to  whom  the  warrant  had 
before  been  delivered,  to  take  him  in  custody  to  the  station  house,  which 
he  did  that  evening,  it  being  alleged  that  he  had  assaulted  the  magistrate  on 
the  previous  evening.  It  was  held  that  this  did  not  warrant  the  imprison- 
ment, as  the  magistrate  might  at  the  time  of  the  assault  have  ordered  him 
into  custody;  but  here,  the  act  was  over,  and  time  had  intervened,  so 
there  was  no  present  disturbance.  Powell  v.  Williamson  (1843),  7  U.G.Q.B. 
164. 

Constable  acting  without  warrant,^ — ^A  constable  in  the  service  of  a 
municipality  is  not  justified  in  taking  a  person  into  custody  on  an  allega* 
tion  of  theft  said  to  have  been  committed  on  the  previous  day  and  not 
being  of  the  class  of  offences  mentioned  in  sec.  33,  without  any  sworn  com- 
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plaint  having  been  made,  and  without  a  warrant  issued  by  competent 
authority — ^more  especially  where  there  was  no  reason  to  suspect  that  he 
would  attempt  to  evade  arrest.  But  where  the  officer  has  acted  in  good 
faith,  and  on  information  which  excuses  him  to  some  extent,  these  facts 
should  be  taken  into  consideration  in  the  award  of  damages.  Mousseau  y. 
City  of  Montreal  (1808),  Q.R.  12  S.C.  61.  As  to  arrest  of  suspects  and  of 
persons  found  committing  offences,  see  sees.  32-37. 

Justification  apart  from  existing  tDarrant.] — The  mere  fact  that  the 
constable  had  a  warrant  and  that  he  told  the  accused  that  that  was  the 
cause  of  his  arrest  would  not  deprive  him  of  the  right  to  reply  on  the 
statute  for  his  justification  in  a  civil  or  criminal  proceeding  founded 
thereon.  See  the  cases  referred  to  in  Jordan  v.  McDonald  (1898),  31  N.S.R. 
136,  and  the  observations  of  Tindal.  C.J.,  in  Hoye  v.  Bush  (1840).  1  M.  & 
G.  785,  where  he  said:  "Where  indeed  it  can  be  shewn  that  a  felony  has 
been  actually  committed  the  constable  may  throw  the  warrant  aside.  It 
will  be  sufficient  in  such  a  case  for  the.  constable  to  shew  that  he  has  taken 
the  person  really  charged  with  the  offence  however  he  may  have  been  mis- 
described  in  the  warrant." 

A  constable  is  not  deprived  of  his  protection  because  he  does  not  give 
notice  of  the  warrant  or  of  the  cause  of  the  arrest  as  required  by  sec.  40. 
R.  V.  Sabeans  (1903),  T  Can.  Cr.  Cas.  498,  37  N.S.R.  223. 

And  where  a  peace  officer  would  be  justified  by  virtue  of  this  section 
in  arresting  a  person  without  a  warrant,  the  justification  will  extend  to 
an  arrest  in  respect  of  which  he  held  a  warrant  which  was  insufficient  be- 
cause of  the  misnomer  of  the  person  intended  to  be  charged.     Ibid. 

The  arrest  of  a  person,  charged  with  obtaining  goods  by  false  pretences 
with  intent  to  defraud,  on  a  request  by  telegram  from  another  province 
of  Canada,  where  the  offence  is  alleged*  to  have  been  committed,  may  be 
justified  by  a  peace  officer  by  alleging  either  that  the  prisoner  has  actually 
committed  such  offence  or  that  such  officer,  on  reasonable  and  probable 
grounds,  believes  that  the  prisoner  has  committed  the  offence  charged.  R. 
▼.  Cloutier,  2  Can.  Cr.  Cas.  43. 

Reasonable  and  probable  grounds.] — On  an  indictment  of  an  officer  for 
manslaughter  in  shooting  a  person  fleeing  to  avoid  arrest,  it  was  held  in 
Manitoba  that  the  question  of  reasonable  and  probable  grounds  was  to  be 
left  to  the  jurv  with  a  direction  to  apply  the  law  as  stated  bv  the  trial 
judge.  R.  V.  Smith  (1907),  7  Western  L.R.  92,  17  Man.  R.  282,  13  Can. 
Cr.  Cas. 

81»  Every  one  called  upon  to  assist  a  peace  officer  in  the  I^^*;*^?* 
arrest  of  a  person  suspected  of  having  committed  such  offence  peace  officer. 
is  justified  in  assisting,  if  he  knows  that  the  person  calling  on 
him  for  assistance  is  a  peace  officer,  and  does  not  know  that 
there  is  no  reasonable  ground  for  the  suspicion.       55-56  V., 
c.  29,  s.  23. 

See  note  to  sec.  30. 

82.  Every  one  is  justified  in  arresting  without  warrant  any  Arrest  of 
person  whom. he  finds  committing  any  offence  for  which  the  [qi^*^"* 
offender  may  be  arrested  without  warrant,  or  may  be  arrested  committing, 
when  found  committing.    55-56  V.,  c.  29,  s.  24.  ''^^"''®' 
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88.  If  any  offence  for  which  the  offender  may  be  arrested 
without  warrant  has  been  committed,  any  one  who,  on  reason- 
able and  probable  grounds,  believes  that  any  person  is  guilty  of 
that  offence  is  justified  in  arresting  him  without  warrant, 
whether  such  person  is  guilty  or  not.    55-56  V.,  c.  29,  s.  25. 

Arrest  idthaut  warrant.] — The  words  "may  be"  in  this  section  refer  to 
those  provisions  of  the  Code  which  authorize  arrest  without  warrant,  and 
which  include  the  offence  of  unlawfully  wounding  under  sec  274.  Jordan  y. 
McDonald   (1898),  31  N.8.R.  129. 

Defendant,  a  police  officer  in  and  for  the  town  of  Windsor,  N.S.,  ar- 
rested plaintiff  at  Halifax,  on  a  charge  of  having  unlawfully  assaulted, 
beaten,*  wounded  and  illtreated  P.,  a  police  officer,  while  in  the  discharge 
of  his  duty,  occasioning  actual  bodily  harm.  Defendant,  at  the  time,  held 
a  warrant  for  plaintiff's  arrest,  but  it  had  not  been  indorsed  for  execution 
in  another  county.  Apart  from  the  warrant  defendant  had  actual  know- 
ledge of  the  commission  of  the  offence  for  which  the  arrest  was  made.  In 
an  action  by  plaintiff  claiming  damages  for  unlawful  arrest  and  imprison- 
ment, it  was  held  that  it  was  competent  for  defendant  to  contend  that  the 
arrest  was  made  independent  of  the  warrant,  and  to  justify  such  arrest 
by  shewing  that  at  the  time  the  arrest  was  made  he  was  aware  that  plain- 
tiff had  committed  the  offence  of  unlawfully  wounding.  Jordan  v.  McDonald 
(1898),   3   N.S.R.    129. 

Subject  to  the  provisions  of  sec.  649,  when  a  private  person — that  is,  a 
person  not  by  office  a  keeper  of  the  peace,  or  a  justice,  or  a  constable — 
takes  upon  himself  to  arrest  another  without  a  warrant  for  a  supposed 
offence  in  respect  of  which  a  warrant  is  not  required,  he  must  be  prepared 
to  prove  that  such  an  offence  has  been  committed,  for  in  that  respect  he 
acts  at  his  own  peril.  Mere  suspicion  that  such  an  offence  has  been  com- 
mitted by  some  one  will  not  do,  though  if  he  is  prepared  to  shew  that  it 
has  really  been  committed  by  some  one,  then  he  may  justify  arresting  a 
particular  person,  upon  reasonable  grounds  of  suspicion  that  he  was  the 
offender;  and  mistake  on  that  point,  when  he  acts  sincerely  upon  strong 
grounds  of  suspicion,  will  not  be  fatal  to  his  defence.  McKenzie  v.  Gibson 
(1851),  8  U.C.Q.B.  100. 

84.  Every  one  is  protected  from  criminal  responsibility  for 
arresting  without  warrant  any  person  whom  he,  on  reasonable 
and  probable  grounds,  believes  he  finds  committing  by  night 
any  oflfence  for  which  the  offender  may  be  arrested  without 
warrant.    55-56  V.,  c.  29,  s.  26. 

Night.] — This  expression  is  defined  by  sec.  2(23)  to  mean  the  interval 
between  9  p.m.  and  6  a.m. 

While  85.   Every  peace  ofiicer  is  justified  in   arresting  without 

committing   warrant  any  person  whom  he  finds  committing  any  oflfence. 

offence.  gg^g  ^     ^    2^^  ^   27. 


Arrest 
during 
night. 


See  sees.  646  to  652,  inclusive. 


By  night. 


86.  Every  one  is  justified  in  arresting  .without  warrant  any 
person  whom  he  finds  by  night  committing  any  oflfence.- 
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2.  Every  peace  oflScer  is  justified  in  arresting  without  war-  Loitering  by 
rant  any  person  whom  he  finds  lying  or  loitering  in  any  high-  nig^t. 
way,  yard  or  other  place  by  night,  and  whom  he  has  good  cause 
to  suspect  of  having  committed  or  being  about  to  commit  any 
offence  for  which  an  offender  may  be  arrested  without  warrant.   • 
55-56  v.,  c.  29,  s.  28. 

Finds  committing.] — ^A  person  is  "found  committing"  an  offence  if  he 
18  either  caught  in  the  act  or  is  pursued  immediately  and  continuously 
after  he  had  been  seen  committing  it;  but  in  the  latter  case  there  must  be 
such  fresh  and  continuous  pursuit  of  him  from  the  time  of  his  being  seen 
that  both  events  may  be  said  to  be  part  of  the  one  oceurrence.  R.  y. 
Curran  (1828),  3  C.  &  P.  397.  Pursuit  begun  after  the  lapse  of  three  hours 
from  the  commission  of  the  offence  is  insufficient  to  justify  the  apprehension 
under  this 'clause.    Downing  ▼.  Gapel,  L.R.  2  G.P.  461.  * 

Night.] — ^The  interval  between  9  p.m.  and  6  a.m.    See  sec.  2(23). 

Arrest  without  toarrant.] — See  sees.  646  to  652,  inclusive,  and  sec.  35 
iupra. 

» 

87.  Every  one  is  protected  from  criminal  responsibility  for  Arrest 
arresting  without  warrant  any  person  whom  he,  on  reasonable  during 
and  probable  grounds,  believes  to  have  committed  an  offence    *^   * 
and  to  be  escaping  from  and  to  be  freshly  pursued  by  those 
whom  he,  on  reasonable  and  probable  grounds,  believes  to  have 
lawful  authority  to  arrest  that  person  for  such  offence.    55-56 

v.,  c.  29,  s.  29. 

Retisonahle  and  probable  grounds.] — See  sees.  30  and  33. 

Flight  as  evidence.] — The  fact  of  the  flight  of  the  accused  or  his  at- 
tempts to  escape,  is  a  circumstance  in  the  <  chain  of  evidence  from  which 
guilt  may  be  inferred,  unless  it  appear  that  the  act  was  for  another  reason. 
Lawson's  Presumptive  Ev.,  2nd  ed.  619.  So  a  prisoner's  attempt  to  escape 
implies  guilt  and  operates  against  the  party  like  a  confession,  but  the  fact 
that  the  prisoner  had  an  opportunity  or  offer  of  assistance  to  escape  but 
did  not  avail  himself  of  it  is  not  relevant.  Ibid.  621.  The  fact  that  the 
accused  fled  because  of  a  fear  of  violence  at  the  hands  of  their  pursuers 
overthrows  the  presumption.  Ibid.  And  if  the  suspected  person  had 
changed  his  residence  but  it  appeared  that  he  was  a  peddler  and  accus- 
tomed to  go  from  place  to  place,  no  presumption  of  guilt  would  arise.  Best 
Ev.,  sec.  461.  Evidence  of  ihe  flight  of  persons  charged  as  co-oonspirators 
with  the  prisoner  is  not  admissible  against  him.  People  v.  Sharp,  107  N.Y. 
427.  And  where  a  prisoner  confined  in  gaol  for  two  distinct  offences  at- 
tempts to  escape,  it  has  been  held  that  the  attempt  is  not  evidence  of 
guilt  as  to  either  charge,  as  it  is  impossible  to  say  which  offence  prompted 
the  attempt.     People  v.  McKean,  19  N.Y.  486. 

88.  Nothing  in  this  Act  shall  take  away  or  diminish  any  statutory 
authority  given  by  any  Act  in  force  for  the  time  being  to  arrest,  power  of 
detain  or  put  any  restraint  on  any  person.     55-56  V.,  c.  29, 

s.  30. 

3 — CBIM.    CODE. 
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executing 
warrant, 
process  or 
sentence. 


Duty  of 

person 

arresting. 

Notice. 


Failure 
in  duty. 


89.  Every  one  executing  any  sentence,  warrant  or  process,  or 
in  making  any  arrest,  and  every  one  lawfully  assisting  him,  is 
justified,  or  protected  from  criminal  responsibility,  as  the  case 
may  be,  in  using  such  force  as  may  be  necessary  to  overcome 
any  force  used  in  resisting  such  execution  or  arrest,  unless  the 
sentence,  process  or  warrant  can  be  executed  or  the  arrest 
effected  by  .reasonable  means  in  a  less  violent  manner.  55-56 
v.,  c.  29,  s.  31. 

Overcoming  resistance  in  executing  process,] — ^Where  an  officer  of  jus- 
tice is  resisted  in  the  legal  execution  of  his  duty  he  may  repel  force  by 
force,  and  if  in  doing  so  he  kills  the  party  resisting  him,  it  is  justifiable 
homicide.  Archbold's  Cr.  Plead.  (1900),  778;  1  Hale,  494;  R.  v.  Porter, 
12  Cox  C.C.  444. 

Although  a  police  constable  may  not  be  bound  in  the  execution  of  his 
duty  to  assist  the  occupier  of  a  house  in  putting  out  an  intruder,  yet  he  may 
lawfully  do  so,  and  if  he  is  assaulted  by  the  intruder  while  so  doing,  the 
latter,  though  he  may  not  be  indictable  for  assaulting  a  peace  officer  in  the 
execution  of  his  duty,  will  be  liable  to  a  conviction  for  an  assault,  as  he 
cannot  justify  resistance  to  the  force  lawfully  used  to  eject  him.  R.  y. 
Roxburgh,  12  Cox  C.C.  8. 

By  sec.  167,  every  one  is  guilty  of  an  indictable  offence  and  liable  to  six 
months'  imprisonment  who,  having  reasonable  notice  that  he  is  required  to 
assist  a  peace  officer  in  the  execution  of  his  duty  in  arresting  any  person  or 
in  preserving  the  peace,  without  reasonable  excuse  omits  so  to  do. 

Resisting  peace  oflicer,] — See  sees.  168  and  169. 

40.  It  is  the  duty  of  every  one  executing  any  process  or 
warrant  to  have  it  with  him,  and  to  produce  it  if  required. 

2.  It  is  the  duty  of  every  one  arresting  another,  whether 
with  or  without  warrant,  to  give  notice,  where  practicable,  of 
the  process  or  warrant  under  which  he  acts,  or  of  the  cause  of 
the  arrest. 

3.  A  failure  to  fulfil  either  of  the  two  duties  last  mentioned 
shall  not  of  itself  deprive  the  person  executing  the  process  or 
warrant,  or  his  assistants,  or  the  person  arresting,  of  protection 
from  criminal  responsibility,  but  shall  be  relevant  to  the 
inquiry  whether  the  process  or  warrant  might  not  have  been 
executed,  or  the  arrest  effected,  by  reasonable  means  in  a  less 
violent  manner.    55-56  V.,  c.  29,  s.  32. 

Manner  of  arrest.] — Where  a  constable  tells  a  person  given  into  his 
charge  that  he  must  go  with  him  before  a  magistrate,  and  such  person, 
in  consequence,  goes  quietly,  and  without  force  being  used,  it  is  an  arrest. 
Chinn  v.  Morris,  2  C.  &  P."  361 ;  Joyce  v.  Perrin,  3  U.C.O.S.  300. 

And  where  the  constable  said  to  the  plaintiff  "You  must  go  with  me," 
on  which  the  plaintiff  said  he  was  ready  to  go,  and  went  with  the  constable 
towards  a  police  office,  without  being  seized  or  touched,  this  was  ruled  to 
be  an  imprisonment.  Pocock  v.  Moore,  Ry.  &  M.  321;  Forsyth  v.  Goden, 
32  C.L.J.  499. 
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• 

If  the  party  is  under  restraint  and  the  officer  manifests  an  intention  to 
make  a  captive,  it  is  not  necessary  that  there  should  be  an  actual  contact. 
Grainger  y.  Hill,  4  Bing.  N.C.  21*2,  Vaughan,  J.;  Mcintosh  v.  Demeray,  5 
U.C.Q.B.  343;   Wilson  v.  Brecker,   11  U.C.C.P.  268. 

Defendant  was  convicted  of  a  fourth  offence  under  the  Canada  Temper- 
ance Act.  A  warrant  was  placed  in  the  hands  of  a  constable,  who  after 
keeping  it  for  some  time  went  to  defendant  to  execute  it,  and  told  him  he 
would  have  to  come  to  gaol  with  him.  Defendant,  complaining  of  the  great 
inconvenience  he  would  be  put  to  if  placed  in  custody  at  that  time,  induced 
the  constable  to  hold  off  for  a  week  or  two  longer  by  agreeing  to  deposit 
$100  with  him.  Later  on  the  constable  arrested  the  defendant  on  the  same 
warrant  and  lodged  him  in  gaol.  It  was  held  on  an  application  for  his  dis- 
charge by  habeas  corpus  on  the  ground  that  he  had  been  twice  arrested  on 
the  same  warrant,  that  even  if  an  arrest  had  been  effected  on  the  first  occa- 
sion when  the  constable  agreed  to  hold  off,  it  was  called  off  by  defendant's 
own  request  and  he  was  therefore  estopped,  and  the  application  was  re- 
fused.    Ex  parte  Doherty  ( 1899 ) ,  35  C.L. J.  765,  6  Can.  Cr.  Cas.  94  ( N.B. ) . 

Right  of  search  on  arrest,] — The  right  of  an  officer  to  search  the  person 
of  one  arrested  for  felony  has  always  been  assumed,  as  well  as  the  right  to 
keep  the  goods  found  on  him  if  necessary  for  the  purposes  of  the  trial.  See 
Tomlin's  Law  Dictionary,  sub-tit.  Constable,  IV.,  "A  constable  must  keep 
goods  found  on  a  felon  till  trial,  and  then  return  them  according  to  the 
directions  of  the  court."  In  the  case  of  Dillon  v.  O'Brien,  16  Cox  C.C,  at 
page  245,  the  Irish  Exchequer  Division  extended  the  rule  to  cases  of  misde- 
meanour. Palles,  C.B.,  says: — "If,  then,  the  ri^rht  here  claimed,  does  not 
exist,  even  in  treason  and  felony,  it  would  follow  upon  the  arrest  of  a 
murderer  caught  in  the  act  and  on  the  moment  lawfully  arrested,  whilst 
the  weapon  with  which  the  crime  had  been  committed  was  in  his  hand  it 
would  be  illegal  for  the  constable  to  detain  that  weapon  for  the  purpose  of 
nvidence;  so  also  would  it  be  illegal  for  the  officers  of  the  law  to  take 
possession  of  poisons  found  in  the  possession  of  one  who  had  caused  death 
by  poison,  and  even  in  treason  letters  from  co- traitors  evidencing  the 
common  treasonable  desifni*  found  in  the  possession  of  a  traitor,  would  be 
safe  from  capture  upon  his  arrest,  although  from  the  earliest  times  it  has 
been  the  settled  and  unvarying  practice  to  seize  such  proofs  of  guilt,  and 
give  them  in  evidence  at  the  trial."  The  case  of  Leigh  v.  Cole,  6  Cox  C.C. 
329  (cited  with  approbation  by  the  Ontario  Court  of  Appeal  in  Gordon  y. 
Denison,  22  A.R.,  p.  326),  was  a  charge  to  the  jury  by  Mr.  Justice  Vaughan 
Williams  on  the  subject  of  the  right  of  constables  to  search  and  handcuff 
persons  in  custody  for  breaches  of  the  peace,  and  the  learned  judge  made 
use  of  the  following  language:  "With  respect  to  searching  a  prisoner  there 
is  no  doubt  that  a  man  when  in  custody  may  so  conduct  himself,  by  reason 
of  violence  of  language  or  conduct,  that  a  police  officer  may  reasonably 
think  it  prudent  and  right  to  search  him,  in  order  to  ascertain  whether  he 
has  any  weapon  with  which  he  might  do  mischief  to  the  person  or  commit 
a  breach  of  the  peace;  but  at  the  same  time  it  is  quite  wron&^  to  suppose 
that  any  general  rule  can  be  applied  to  such  a  case.  Even  when  a  man  is 
confined  for  beinci:  drunk  and  disorderly  it  is  not  correct  to  say  that  he  must 
submit  to  the  degradation  of  being  searched,  as  the  searching  pf  such  a 
person  must  depend  on  all  the  circumstances  of  the  case."  In  the  case  of 
persons  in  custody  not  accused  of  an  indictable  offence  no  fseneral  rule  can 
be  applied,  and  it  would  alwavs  be  for  a  jury  to  say  whether  the  case  is 
one  in  which  a  search  should  have  been  made.     Ibid. 

Where  a  letter-carrier  violates  the  rules  of  the  post  office  department  by 
failing  to  enter  a  letter  bearing  a  non-existent  address  in  the  book  provided 
for  that  purpose,  or  to  return  the  letter  to  the  post  office,  there  is  reason- 
sble  and  probable  cause  for  detaining  and  searching  him,  and  an  action 
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for  damages  against  the  peace  officer  who  effected  the  arrest  is  not  main- 
tainable in  the  absence  of  evidence  that  the  officer  had  made  an  improper 
and  illegal  use  of  his  authority  in  the  manner  in  which  he  effected  such 
detention  and  search.  Mayer  v.  Vaughan  (No.  2),  6  Can.  Gr.  Cas.  68,  11, 
Que.  K.B.  340,  affirming  Mayer  v.  Vaughan  (No.  1),  5  Can.  Gr.  Cas.  392. 

Restoration  of  property  taken  from  prisoner."] — If  a  constable  improperly 
deprives  a  prisoner  of  his  property,  an  application  may  be  made  to  the 
justice  for  its  restoration,  which  on  hearing  all  the  parties  concerned,  he 
should  order,  if  it  appears  just.  If  the  property  is  clearly  not  connected 
with  the  crime  to  be  investigated,  or  of  any  other  crime,  and  is  not  such 
AB  it  is  unlawful  for  the  prisoner  to  have  upon  his  person,  and  is  not  of 
such  a  nature  that  it  will  be  unsafe  to  allow  him  to  retain  it,  it  ought 
to  be  restored.     R.  v.  Barnett,  3  C.  &  P.  600;  R.  v.  Frost  (1839),  9  C. 

6  P.  129. 

Handcuffing,] — ^No  one  should  be  handcuffed,  unless  from  the  nature 
of  the  offence,  and  the  supposed  character  of  the  prisoner,  or  for  violent 
resistance  to  arrest  or  attempt  to  escape,  or  for  some  other  sufficient 
reason,  the  constable  has  reasonable  apprehension  that  the  prisoner  would 
otherwise  escape,  or  that  there  is  danger  that  he  mici^ht  do  so.  Wright 
v.  Court,  4  B.  &  C.  696;  Griffin  v.  Coleman,  4  H.  &  N.  265;  Hamilton  v. 
Massie,  18  O.R.  585. 

Temporary  release  of  prisoner  from  the  officer's  custody.] — ^Where  the 
officer  executing  a  warrant  of  commitment  releases  the  prisoner,  at  his 
request,  for  a  temporary  period,  on  his  promise  to  surrender  himself, 
touch  does  not  constitute  a  voluntary  abandonment  of  the  arrest,  and  a 
re-arrest  is  justified  upon  the  same  warrant.  The  King  v.  O'Hearon  (No. 
2)    (1901),  5  Can.  Cr.  Cas.  531. 

Peace  officer  41.  Every  peace  officer  proceeding  lawfully  to  arrest,  witji 
prevent  inj»  ^j.  without  warrant,  any  person  for  any  offence  for  which  the 
offender  may  be  arrested  without  warrant,  and  every  one  law- 
fully assisting  in  such  arrest,  is  justified,  if  the  person  to  be 
arrested  takes  to  flight  to  avoid  arrest,  in  using  such  force  as 
.  may  be  necessary  to  prevent  his  escape  by  such  flight,  unless 
such  escape  can  be  prevented  by  reasonable  means  in  a  less 
violent  manner.    55-56  V.,  c.  29,  s.  33. 

Re-arrest  after  escape.] — ^In  criminal  cases,  where  a  prisoner  escapes, 
if  the  escape  be  negligent  merely,  the  goaler  or  officer  may  retake  him, 
at  any  time,  without  warrant  (Dalt.  c.  169) ;  if  voluntary,  he  cannot 
afterwards  be  retaken  by  virtue  of  the  same  warrant  under  which  he  was 
at  first  arrested  (2  Hawk.  ch.  14,  sec.  9) ;  but  he  may  be  retaken  on  a 
fresh  warrant,  or  without  a  warrant  in  cases  where  he  might  have  been 
arrested  without  a  warrant  originally.  Archbold's  Criminal  Pleading  and 
Evidence,  22nd  ed.,  p.  852.  R.  v.  O'Hearon  (1901),  5  Can.  Cr.  Cas.  631 
(N.S.).  . 

Shooting.] — Only  in  the  last  extremity  should  a  peace  officer  resort  to 
such  a  dangerous  weapon  as  a  revolver  in  order  to  prevent  the  escape  of  an 
accused  person  who  is  attempting  to  escape  by  fiight.    R.  v.  Smith  ( 1907 ) , 

7  Western  L.R.  92,  96,  per  Perdue,  J.A. 

Private  per-        42,   Every  private  person  proceeding:  lawfully  to   arrest 

Bon  prevent-  ^jtho^t  warrant  any  person   for  any  offence  for  which  the 

'    offender  may  be  arrested  without  warrant  is  justified,  if  the 
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person  to  be  arrested  takes  to  flight  to  avoid  arrest,  in  using 
such  force  as  may  be  necessary  to  .prevent  his  escape  by  flight, 
unless  such  escape  can  be  prevented  by  reasonable  means  in  a 
less  violent  manner,  if  such  force  is  neither  intended  nor  likely 
to  cause  death  or  grievous  bodily  harm.    55-56  V.,  c.  29,  s.  34. 


"It  18  the  duty  of  every  citizen  to  assist  in  the  pursuit  and  capture  of 
a  criminal  who  is  fleeing  from  arrest,  when  such  citizen  is  called  upon  to 
do  8o  by  a  peace  officer.^  R.  v.  Smith  (1907),  7  Western  L.R.  92,  96,  per 
Perdue,  J. A.;  and  see  Code  sec.  167. 

48»  Every  one  proceeding  lawfully  to  arrest  any  person  for  Preventing 
any  cause  other  than  an  offence  in  the  last  section  mentioned  ®f^*^  ^^^ 
is  justified,  if  the  person  to  be  arrested  takes  to  flight  to 
avoid  arrest,  in  using  such  force  as  may  be  necessary  to  prevent 
his  escape  by  flight,  unless  such  escape  can  be  prevented  by 
reasonable  means  in  a  less  violent  manner,  if  such  force  is 
neither  intended  nor  likely  to  cause  death  or  grievous  bodily 
harm.    55-56  V.,  c.  29,  s.  35. 

44.  Every  one  who  has  lawfully  arrested  any  person  for  Preventing 
any  offence  for  which  the  offender  may  be  arrested  without  ^e^S^^J 
warrant  is  protected  from  criminal  responsibility  in  using  such  arrested 
force  in  order  to  prevent  the  rescue  or  escape  of  the  person  person, 
arrested  as  he  believes,  on  reasonable  grounds,  to  be  necessary 

for  that  purpose.    55-56  V.,  c.  29,  s.  36. 

45.  Every  one  who  has  lawfully  arrested  any  person  for  Idem, 
any  cause  other  than  an  offence  for  which  the  offender  may  be 
arrested  without  warrant  is  protected  from  criminal  responsi- 
bility in  using  such  force  in  order  to  prevent  his  escape  or 
rescue  as  he  believes,  on  reasonable  grounds,  to  be  necessary 

for  that  purpose,  if  such  force  is  neither  intended  nor  likely 
to  cause  death  or  grievous  bodily  harm.    55-56  V.,  c.  29,  s,  37. 

46.  Every  one  who  witnesses  a  breach  of  the  peace  is  justi-  Preventing 
fled  in  interfering  to  prevent  its  continuance  or  renewal  and  ^'*®*^^  **' 
may  detain  any  person  committing  or  about  to  join  in  or  renew 

such  breach  of  the  peace,  in  order  to  give  him  into  the  custody 
of  a  peace  oflScer,  if  the  person  interfering  uses  no  more  force 
than  is  reasonably  necessary  for  preventing  the  continuance  or 
renewal  of  such  breach  of  the  peace,  or  than  is  reasonably 
proportioned  to  the  danger  to  be  apprehended  from  the  con- 
tinuance or  renewal  of  such  breach  of  the  peace.  55-56  V.,- 
c.  29,  8.  38. 
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Into  the  custody  of  a  peace  officer.] — ^The  term  peace  office^  is  defined 
by  sec.  2,  sub-sec.  26. 
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47.  Every  peace  oflScer  who  witnesses  a  breach  of  the 
peace,  and  every  person  lawfully  assisting  him,  is  justified  in 
arresting  any  one  whom  he  finds  committing  such  breach  of  the 
peace,  or  whom  he,  on  reasonable  and  probable  grounds,  believes 
to  be  about  to  join  in  or  renew  such  breach  of  the  peace. 

2.  Every  peace  oflScer  is  justified  in  receiving  into  custody 
any  person  given  into  his  charge  as  having  been  a  party  to  a 
breach  of  the  peace  by  one  who  has,  or  whom  such  peace  officer, 
upon  reasonable  and  probable  grounds,  believes  to  have,  wit- 
nessed such  breach  of  the  peace.    55-56  Y.,  c.  29,  s.  39. 

Peace  officer.] — ^The  definition  of  this  term  is  found  in  sec.  2(26),  ante. 

Finds  committing.] — See  note  to  sec.  36. 

Breach  of  the  peace.] — ^A  justice  of  the  peace  may  apprehend,  or  cause 
ito  be  apprehended  by  a  verbal  order  merely,  any  person  committing  a 
breach  of  the  peace  in  his  presence.  2  Hale  86.  A  constable  may  also 
arrest  for  a  breach  of  the  peace  committed  in  his  presence.  1  Hale  587. 
But  a  private  person  is  not  justified  in  arresting  or  giving  in  charge  of  a 
policeman,  without  a  warrant,  a  party  who  has  been  engaged  in  an  affray, 
unless  the  affray  is  still  continuing  or  there  is  reasonable  ground  for  ap- 
prehending that  he  intends  to  renew  it.  Price  v.  Seeley  (1843),  10  Clark 
k  Fin.   (H.L.)  28. 

A  private  person  cannot  of  his  own  authority  arrest  another  for  a 
bare  breach  of  the  peace  after  it  is  over.     3  Hawkins  P.O.  164. 

Any  one  who  sees  others  fighting  may  lawfully  part  them  and  also 
stay  them  until  the  heat  be  over,  and  then  deliver  to  the  constable  who 
may  carry  them  before  a  justice  of  the  peace  in  order  to  their  finding 
security  for  the  peace.  Hawkins  P.C.,  book  1,  ch.  63,  sec.  11.  And  while 
those  are  assembled  together  who  have  committed  acts  of  violence,  and 
the  danger  of  their  renewal  continues,  the  affray  itself  may  be  said  to  con- 
tinue; and  during  the  affray  the  constable  may,  not  merely  on  his  own 
view,  but  on  the  information  and  complaint  of  another,  arrest  the  offend- 
ers or  either  of  them.     Price  v.  Seeley,  10  CI.  &  F.  28. 

Affray.] — An  affray  is  the  act  of  fighting  in  any  public  street  or  high- 
way, or  fighting  to  the  alarm  of  the  public  in  any  other  place  to  which  the 
public  have  access.     Sec.  100. 

Riot  and  unlawful  assembly.] — See  sees.  87  to  93,  inclusive. 

Suppression  48.  Every  sheriff,  deputy  sheriff,  mayor  or  other  head  officer 
of  '^'P*  V  or  acting  head  officer  of  any  county,  city,  town  or  district,  and 
agis  ra  .  ^^^^^  magistrate  and  justice  of  the  peace,  is  justified  in  using, 
and  ordering  to  be  used,  and  every  peace  officer  is  justified  in 
using,  such  force  as  he,  in  good  faith,  and  on  reasonable  and 
probable  grounds,  believes  to  be  necessary  to  suppress  a  riot, 
and  as  is  not  disproportioned    to    the    danger    which    he,  on 
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reasonable  and  probable  grounds,  believes  to  be  apprehended 
from  the  continuance  of  the  riot.    55-56  V.,  c.  29,  s.  40. 

See  also  sees.  87  to  95,  inclusive,  and  sec.  107. 

49.  Every  one,  whether  subject  to  military  law  or  not,  acting  SnpDresaion 
in   good  faith   in  obedience  to  orders  given  by  any  sheriff,  ^^  ^'^^^  ^y 
deputy  sheriff,  mayor  or  other  head  officer  or  acting  head  oflScer  SanSed 
of  any  county,  city,  town    or    district,  or    by  any  magistrate  thereto. 
or    justice,    for    the    suppression    of    a    riot,    is    justified    in 
obe3ring  the  orders  so  given  unless  such  orders  are  manifestly 
unlawful,   and   is   protected    from   criminal   responsibility   in 
using  such  force  as  he,  on  reasonable  and  probable  grounds, 
believes  to  be  necessary  for  carrying  into  effect  such  orders. 

2.  It  shall  be  a  question  of  law  whether  any  particular  order  Question 
is  manifestly  unlawful  or  not.    55-56  V.,  c.  29,  s.  41.  ^'  ^*'^- 

Magistrates  must  keep  the  peace  when  a  riot  occurs  and  restrain  the 
rioters,  and  they  may  call  upon  all  subjects  to  render  assistance,  and  the 
latter  may  be  given  firearms  for  that  purpose.    R.  v.  Pinney,  5  C.  &  P.  261. 

A  person  who  after  reasonable  notice  omits  without  reasonable  excuse 
to  assist  any  sheriff,  or  neace  officer,  in  suppressing  a  riot  is  guilty  of  an 
indictable  offence.    Sec.  95. 

60*  Every  one,  whether  subject  to  military  law  or  not,  who  Suppression 
in  good  faith  and  on  reasonable  and  probable  grounds  believes  of  riot  by 
that  serious  mischief  will  arise  from  a  riot  before  there  is  time  ^prehend- 
to  procure  the  intervention  of  any  of  the  authorities  aforesaid,  ing  serious 
18  justified  in  using  such  force  as  he,  in  good  faith  and  on  ™"c^*®^- 
reasonable  and  probable  grounds,  believes  to  be  necessary  for 
the  suppression  of  such  riot,  and  as  is  not  disproportioned  to  the 
danger  which  he,  on  reasonable  grounds,  believes  to  be  appre- 
hended from  the  continuance  of  the  riot.    55-56  V.,  c.  29,  s.  42. 

By  the  common  law,  a  private  individual  might  lawfully  endeavour,  of 
bis  own  authority  and  without  any  warrant  or  sanction  from  a  magistrate, 
to  suppress  a  riot  by  every  means  in  his  power;  he  might  disperse  or 
assist  in  dispersing  those  assembled  and  stay  those  engaged  in  it  from 
executing  their  purpose,  as  well  as  stop  and  prevent  others  whom  he  saw 
ebming  up  from  joining  the  rest.  Phillips  v.  Eyre,  L.R.  6  Q.B.  15.  If 
the  occasion  demanded  immediate  action  and  no  opportunity  occurred  for 
procuring  the  advice  or  sanction  of  a  magistrate,  it  was  the  duty  of  every 
subject  to  act  for  himself  and  upon  his  own  responsibility  in  suppressing 
a  riotous  and  tumultuous  assembly,  and  the  law  protected  him  in  all  that 
be  honestly  did  in  the  prosecution  of  that  purpose.'  Ibid,  per  Willes,  J., 
approving  the  charge  of  Tindal,  C,J.,  to  the  grand  jury  of  Bristol  (1832), 
5  G.  &  P.  261  (n). 

51«  Every  one  who  is  bound  by  military  law  to  obey  the  Protection 
lawful  command  of  his  superior  officer  is  justified  in  obeying  ^^J^"/^?® 
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any  command  given  him  by  his  superior  officer  for  the  sup- 
pression of  a  riot,  unless  such  order  is  manifestly  unlawful. 

2,  It  shall  be  a  question  of  law  whether  any  particular  order 
is  manifestly  unlawful  or  not.    55-56  V.,  c.  29,  s.  43. 

See  sees.  48-50^  and  91-93. 

52.  Every  one  is  justified  in  using  such  force  as  may  be 
reasonably  necessary  in  order, — 

(a)  to  prevent  the  commission  of  any  offence  for  which,  if 
committed,  the  offender  might  be  arrested  without  warrant, 
and  the  commission  of  which  would  be  likely  to  cause 
immediate  and  serious  injury  to  the  person  or  property  of 
any  one;  or, 

(6)  to  prevent  any  act  being  done  which  he,  on  reasonable 
grounds,  believes  would,  if  committed,  amount  to  any  such 
offence.    55-56  V.,  c.  29,  s.  44. 

The  circumstances  under  which  an  arrest  without  warrant  is  allowed 
are  set  forth  in  sees.  31-39  and  646-652. 

Where  A.,  to  prevent  B.  from  fighting  with  his  brother,  laid  hold  of 
him  and  held  him  down  but  struck  no  blow,  upon  which  B.  stabbed  A.,  it 
was  held  that  if  A.  had  done  nothing  more  than  was  necessary  to  prevent 
B.  from  beating  his  brother,  and  if  he  had  died  of  the  stab,  the  offence 
of  B.  would  have  been  murder;  but  that  if  A.  did  more  than  was  neces- 
sary to  prevent  the  beating  of  his  brother,  it  would  have  been  manslaugh- 
ter only.    R.  V.  Bourne,  6  C.  A  P.  120. 

And  where,  under  circumstances  that  might  reasonably  have  induced 
the  belief  that  a  man  was  cutting  his  wife's  throat,  their  son  shot  at  and 
killed  his  father,  it  was  held  that  if  the  son  had  reasonable  grounds  for 
believing  and  honestly  believed  that  his  act  was  necessary  for  the  defence 
of  his  mother,  the  homicide  was  excusable.  R.  v.  Rose,  15  Cox  540, 
Lopes,  J. 

58.  Every  one  unlawfully  assaulted,  not  having  provoked 
such  assault,  is  justified  in  repelling  force  by  force,  if  the  force 
he  uses  is  not  meant  to  cause  death  or  grievous  bodily  harm, 
and  is  no  more  than  is  necessary  for  the  purpose  of  self-defence. 

2.  Every  one  so  assaulted  is  justified,  though  he  causes  death 
or  grievous  bodily  harm,  if  he  causes  it  under  reasonable  appre- 
hension of  death  or  grievous  bodily  harm  from  the  violence 
with  which  the  assault  was  originally  made  or  with  which  the 
assailant  pursues  his  purpose,  and  if  he  believes,  on  reasonable 
grounds,  that  he  cannot  otherwise  preserve  himself  from  death 
or  grievous  bodily  harm.    55-56  V.,  c.  29,  s.  45. 

Self-defence  in  <i89auU,  etc.] — It  is  a  good  defence  in  justification,  even 
of  a  wounding  or  mayhem,  to  prove  that  the  prosecutor  assaulted  or  beat 
the  defendant  first,  and  that  the  defendant  committed  the  alleged  battery 
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merely  in  his  own  defence.  Archbold's  Grim.  Plead.  (1900),  802.  The 
difficulty  arises  in  drawing  the  line  between  mere  self-defence  and  fighting. 
R.  V.  Knock,  14  Cox  CCT  1. 

If  the  prosecutor  lifted  up  his  cane  and  offered  to  strike  him,  the  defen- 
dant is  justified  in  striking  the  prosecutor  without  waiting  for  the  blow. 
BuUer  N.P.  18. 

A  husband  may  justify  a  battery  in  defence  of  his  wife,  a  wife  in  de- 
fence of  her  husband,  a  parent  in  defence  of  his  child,  a  child  in  defence  of 
his  parent,  a  master  in  defence  of  his  servant,  and  a  servant  in  defence  of 
his  master.  1  Hawkins  P.C,  ch.  60,  sees.  23,  24;  Code  sec.  16.  If,  however, 
the  battery  were  greater  than  was  necessary  for  mere  defence,  or  if  it  were 
after  all  danger  from  the  assail ment  was  passed  and  by  way  of  revenge,  the 
prior  assault  will  not  justify.  R.  v.  Driscoll,  C.  &  M.  214;  Anon.,  2 
Lewin  C.C.  48. 

Defendant  being  justified  by  this  section  if  the  force  used  by  him  to 
repel  an  unprovoked  assault  was  not  meant  to  cause  death  or  grievous 
bodily  harm,  or  was  no  more  than  was  necessary  for  the  purposes  of  self- 
defence,  and  there  being  evidence  which,  if  believed,  would  have  enabled 
the  jury  to  find  for  defendant,  the  trial  judge  erred  in  charging  the  jury 
that  there  must  be  evidence  that  defendant  could  not  otherwise  preserve 
himself  from  death  or  grievous  bodily  harm.  R.  v.  Ritter  (1904),  8  Can. 
Or.  Cas.  31,  36  N.S.R.  417. 

Ordinarily  the  person  beset  is  permitted  to  act  only  in  self-defence;  he 
cannot  take  the  law  into  his  own  hands  to  infiict  punishment  for  the  in- 
jury. R.  V.  Milton,  3  C.  &  P.  31;  R.  V.  Mabel,  9  C.  &  P.  474;  2  Bishop 
Grim.  Law  44. 

But  where  there  is  a  manifest  intent  or  endeavour  by  the  assailant  to 
commit  by  violence  or  surprise  an  offence  formerly  a  felony,  such  as 
murder,  robbery,  burglary  and  the  like,  the  party  assailed  is  not  obliged 
to  retreat,  but  may  pursue  his  adversary  until  he  has  secured  himself  from 
all  danger  and  if  he  kill  him  in  so  doing,  it  is  called  justifiable  self-de- 
fence. 1  East  P.C.  271. 

If  in  attempting  to  turn  a  mere  trespasser  out  of  a  house,  the  house- 
holder is  assaulted  by  the  trespasser,  he  may  kill  him  if  he  was  not  able  by 
any  other  means  to  avoid  the  assault  or  retain  his  lawful  possession,  and 
in  such  case  a  man  need  not  fly  as  far  as  he  can  as  in  other  cases  of  self- 
defence  for  he  has  a  right  to  the  protection  of  his  own  house.  2  Burn's 
Justice,  13th  ed.,  p.  1315.  In  the  New  Brunswick  case  of  R.  v.  Theriault 
(1894),  2  Can.  Cr.  Cas.  444,  a  new  trial  was  ordered  where  the  trial  judge 
had  instructed  the  jury  that,  to  justify  or  excuse  the  homicide,  the  prisoner  ' 

must  be  found  to  have  had  reasonable  grounds  for  apprehending  imminent 
peril  to  his  life  or  the  lives  of  his  wife  and  children,  and  had  made  no 
mention  of  a  reasonable  apprehension  of  grievous  bodily  harm  as  a  ground 
of  justification  although  the  evidence  pointed  to  both. 

yot  having  provoked  such  aatault.] — The  provocation  may  be  given  by 
blows,  words  or  gestures.    Section  54(2). 

64.  Every  one  who  has  without  justification  assaulted  an-  Self  defence 
other,  or  has  provoked  an  assault  from  that  other,  may  never-  in  case  of 
theless  justify  force  subsequent  to  such  assault,  if  he  uses  such  ■fi»'®*®*®"- 
force  under  reasonable  apprehension  of  death  or  grievous  bodily 
harm    from    the    violence    of    the    person    first    assaulted    or 
provoked,  and  in  the  belief,  on  reasonable  grounds,  that  it  is 
necessary  for  his  own  preservation  from   death   or  grievous 
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bodily  harm,  if  he  did  not  commence  the  assault  with  intent 
to  kill  or  do  grievous  bodily  harm,  and  did  not  endeavour, 
at  any  time  before  the  necessity  for  preserving  himself  arose, 
to  kill  or  do  grievous  bodily  harm,  and  if  before  such  necessity 
arose,  he  declined  further  conflict,  and  quitted  or  retreated  from 
it  as  far  as  was  practicable. 
Provocation.  2.  Provocation,  within  the  meaning  of  this  and  the  last  pre- 
ceding section,  may  be  given  by  blows,  words  or  gestures. 
55-56  v.,  c.  29,  s.  46. 

Declining  further  conflict,] — Two  or  more  persons  engage  in  a  mutual 
combat,  without  any  original  intent  to  proceed  to  extreme  measures;  or, 
after  an  assailant  has  been  met  by  his  adversary,  be  becomes  weary  of  a 
conflict  which  is  likely  to  be  more  serious  than  he  anticipated  or  too  much 
for  him  to  withstand;  here,  if  one  of  the  combatants  already  in  the  wrong 
either  as  a  beginner  or  continuer  of  the  fight  wishes  to  retrace  his  error,  he 
must  retreat.  2  Bishop  Cr.  Law  565.  And  though,  contrary  to  his  ori- 
ginal expectation,  he  finds  himself  so  hotly  pressed  as  renders  the  killiog 
of  the  other  necessary  to  save  his  own  life,  he  is  guilty  of  a  felonious 
homicide  if  he  kills  him  unless  he  first  actuallv  puts  into  exercise  this 
duty  of  withdrawing  from  the  place.  Foster  227;  The  State  v.  Hill,  4 
Dev.  &  Bat.  401.  If  the  first  assailant,  knowing  his  advantage  of  strength 
or  skill  or  weapon,  retreated  to  the  wall  merely  as  a  design  to  protect 
himself  under  the  shelter  of  the  law,  as  in  his  own  defence,  but  really 
intended  the  killing  of  the  other  man,  then  it  is  murder  or  manslaughter 
as  the  circumstance  of  the  case  requires.    1  Hale  P.O.  470,  4S0. 

Where,  upon  a  quarrel,  one  of  the  parties  retreated  fifty  yards  desiring 
to  avoid  the  conflict,  but  the  other  pursued  him  with  uplifted  arm  and  a 
deadly  weapon,  and  being  first  struck  by  the  retreating  one  with  the  fist, 
the  other  stabbed  and  killed  him,  the  case  was  held  to  be  one  of  murder, 
for  the  law  did  not  require  the  deceased  to  wait  till  the  prisoner  had  exe- 
cuted his  threat  but  justified  him  in  anticipating  the  premediteted  assault. 
The  State  v.  Howell,  0  Ired.  4S5. 

Provocation  in  homicide  cases.] — See  sec,  261. 

55.  Every  one  is  justified  in  using  force  in  defence  of  his 
own  person,  or  that  of  any  one  under  his  protection,  from  an 
assault  accompanied  with  insult,  if  he  uses  no  more  force  than 
is  necessary  to  prevent  such  assault,  or  the  repetition  of  it. 

2.  This  section  shall  not  justify  the  wilful  infliction  of  any 
hurt  or  mischief  disproportionate  to  the  insult  which  the  force 
used  was  intended  to  prevent.    55-56  V.,  c.  29,  s.  47. 

An  assault  is  not  justified  by  the  circumstance  that  the  person  assaulted 
bad  then  and  there  sworn  at  the  defendant  and  used  insulting  language 
towards  him  but  without  any  attempt  to  assault  the  defendant,  whereupon 
the  defendant  assaulted  the  complainant.  Wentzell  v.  Winacht  (1007), 
41  X.S.R.  406. 

56.  Every  one  who  is  in  peaceable  possession  of  any  mov- 
able property  or  thing,  and  every  one  lawfully  assisting  him,  is 
justified  in  resisting  the  taking  of  such  thing  by  any  trespasser, 
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or  in  retaking  it  from  such  trespasser,  if  in  either  case  he  does 
not  strike  or  do  bodily  harm  to  such  trespasser. 

2.  If,    after    any    one,    being    in    peaceable    possession    as  Assault  by 
aforesaid,  has  laid  hands  upon  any  such  thing,  such  trespasser  trespasser. 
persists  in  attempting  to  keep  it  or  to  take  it  from  the  possessor, 
or  from  any  one  lawfully  assisting  him,  the  trespasser  shall  be 
deemed  to  commit  an  assault  without  justification  or  provoca- 
tion.   55-56  v.,  c.  29,  s.  48. 

Justifiable  battery,] — In  the  case  of  trespass  in  taking  goods,  the 
ofwner  may  justify  beating  the  trespasser  in  order  to  make  him  desist.  1 
Hale  486;  R.  v.  Wild,  2  Lewin  C.C.  214. 

A  battery  is  justifiable  by  proving  that  it  was  committed  to  restrain 
another  from  unlawfully  taking  or  destroying  his  goods.    2  Rol.  Abr.  540. 

57«  Every  one  who  is  in  peaceable  possession  of  any  mov-  Defence 
able  property  or  thing  under  a  claim  of  right,  and  every  one  with  claim 
acting  under  his  authority,  is  protected  from  criminal  respon-  ®  "*   ' 
sibility  for  defending  such  possession,  even  against  a  person 
entitled  by  law  to  the  possession  of  such  property  or  thing, 
if  he  uses  no  more  force  than  is  necessary.     55-56  V.,  c.  29, 
8.49. 

If  one  comes  to  beat  another  or  to  take  his  goods  as  a  trespasser,  though 
the  owner  may  justify  a  battery  for  the  purpose  of  making  him  desist,  yet 
if  he  kill  him  it  will  be  manslaughter.  1  Hale  P.C.  485,  1  East  P.C.  272, 
277;  R  V.  Bourne  (1831),  5  C.  &  P.  120. 

58.    Every   one   who   is   in   peaceable   possession   of   any  Defence 
movable  property  or  thing,  but  neither  claims  right  thereto  without 
nor  acts  under  the  authority  of  a  person  claiming  right  thereto,  of^right. 
is  neither  justified  nor  protected  from  criminal  responsibility 
for  defending  his  possession  against  a  person  entitled  by  law  to 
the  possession  of  such  property  or  thing.    55-56  V.,  c.  29,  s.  50, 

59«  Every  one  who  is  in  peaceable  possession  of  a  dwelling-  i>efence  of 
house,  and  every  one  lawfully  assisting  him  or  acting  by  his  dwelling 
authority,  is  justified  in  using  such  force  as  is  necessary  to  ^®^**®' 
prevent  the  forcible  breaking  and  entering  of  such  dwelling- 
house,  either  by  night  or  day,  by  any  person  with  the  intent  to 
commit  any  indictable  offence  therein.    55-56  V.,  c.  29,  s.  51. 

It  has  been  held  that  a  guest  in  a  house  is  justified  in  defending  the 
Ikoase.  Curtis  v.  Hubbard,  4  Hill  N.Y.  437;  Cooper's  Case,  Cro.  Car.  544; 
also  that  the  neighbours  of  the  occupant  may  assemble  for  its  defence. 

Semayne's  Case,  5  Co.  01. 

^^       « 
Dtoelling  house.] — Every   permanent  building  in  which  the  renter  or 

owner  or  his    family    dwells    is  a  dwelling  house.     Archbold,  Cr.  Evid. 
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(1900),  593.    And  it  will  be  sufficient  if  any  one  of  the  family  habitually 
sleeps  in  that  building.    R.  v.  Westwood,  R.  k  R.  495. 

The  mere  temporary  absence  of  the  householder  and  his  family  will  not 
prevent  its  remaining  in  contemplation  of  law  a  dwelling  house.  R.  v. 
Murray,  2  East  P.C.  496.  But  where  the  householder  moved  away  from 
the  house,  not  intending  to  return  to  live  in  it,  but  retained  it  as  a  ware- 
house in  which  some  of  his  employees  slept  for  the  purpose  of  taking  care 
of  it,  it  was  held  not  to  be  his  dwelling  house.  R.  v.  Flannagan,  R.  &  R. 
187.  And  where  the  landlord  of  a  dwelling  "house  after  the  tenant  had 
quitted  it,  put  a  servant  into  it  to  sleep  there  at  night  until  he  should 
re-let  it  to  another  tenant,  but  had  no  intention  to  reside  in  it  himself,  it 
could  not  be  deemed  the  dwelling  house  of  the  landlord.  R.  v.  Davis,  2 
Leach  876;  R.  v.  Harris,  2  Leach  701.  A  tenant  put  his  furniture  into  a 
house  preparatory  to  moving  in  with  his  family,  but  neither  he  nor  any  of 
his  family  had  as  yet  slept  in  it;  it  was  held  not  to  be  a  "dwelling  house" 
as  regards  burglarj\  R.  v.  Hallard,  2  East  P.C.  498;  R.  v.  Lyons,  I  Leach 
186. 

A  temporary  booth  or  tent  in  a  fair  or  market  is  not  a  dwelling  house 
although  the  owner  lodge  in  it.  1  Hawk.,  ch.  38,  sec.  35.  But  it  is  other- 
wise in  respect  of  a  permanent  building  although  used  only  for  the  pur- 
poses of  a  fair.    R.  v.  Smith,  1  M.  &  Rob.  256. 

The  extended  meaning  of  the  term  "dwelling  house"  as  set  out  i)i  sees. 
335  and  339  of  the  Code  is  in  terms  applicable  only  to  Part  VII. 

Breaking  and  entering,] — ^The  definition  of  the  term  "to  break"  given 
in  sec.  335  in  terms  applies  only  to  Part  VII.,  but  is  in  accordance  with 
the  previous  decisions  on  the  subject.  Section  340  provides  that  an  "en- 
trance" into  a  building  is  made  as  soon  as  any  part  of  the  body  of  the 
person  making  the  entrance,  or  any  part  of  any  instrument  used  by  him 
is  within  the  buildin^r.  It  would  seem,  however,  that  as  to  sees.  59  and 
60  the  common  law  definition  applies  and  not  that  of  sec.  340,  and,  at 
common  law,  if  the  instrument  were  used  not  for  the  purpose  of  committing 
the  contemplated  felony  but  only  for  the  purpose  of  effecting  the  entry,  Its 
introduction  was  not  such  an  entry  as  constituted  burglary.  R.  v.  Hughes, 
2  East  P.C.  491;  R.  v.  Rust,  1  Moody  C.C.  183. 

60«  Every  one  who  is  in  peaceable  possession  of  a  dwelling- 
house,  and  every  one  lawfully  assisting  him  or  acting  by  his 
authority,  is  justified  in  using  such  force  as  is  necessary  to 
prevent  the  forcible  breaking  and  entering  of  such  dwelling- 
house  by  night  by  any  person,  if  he  believes,  on  reasonable  and 
probable  grounds,  that  such  breaking  and  entering  is  attempted 
with  the  intent  to  commit  any  indictable  offence  therein. 
55-56  v.,  c.  29,  s.  52. 

The  mere  threat  of  parties  standing  outside  of  a  dwelling  house  that 
they  will  break  in.  does  not  justify  the  householder  in  shooting  at  and 
wounding  them,  unless  the  householder  has  first  warned  them  to  desist 
and  depart  or  that  he  would  fire.     Spires  v.  Barrick,  14  U.C.Q.B.  420. 

61«  Every  one  who  is  in  peaceable  possession  of  any  house 
or  land,  or  other  real  property,  and  every  one  lawfully  assist- 
ing him  or  acting  by  his  authority,  is  justified  in  using  force 
to  prevent  any  person  from  trespassing  on  such  property,  or  to 
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iiemove  him  therefrom,  if  he  uses  no  more  force  than  is  neces- 
sary. 

2.  If  such  trespasser  resists  such  attempt  to   prevent  his  Assault  by 
entry  or  to  remove  him  such  trespasser  shall  be  deemed  to  trespasser, 
commit  an  assault  without  justification  or  provocation.     55-56 
v.,  c.  29,  s.  53. 

Forcible  ejection  of  trespasser.] — If  A.,  a  trespasser,  enters  B.'s  house 
and  refuses  to  leave,  B.  has  a  right  to  remove  A.  by  force,  but  not  to 
kick  or  strike  him  unless  the  force  used  to  remove  him  be  necessary.  Wild's 
Case,  2  Lewin  C.C.  214.  But  if  the  trespasser  resists  such  force  the  house- 
holder may  use  any  degree  of  force  necessary  to  defend  himself  and  to 
remove  the  trespasser  from  the  house.     1  Hale  P.O.  486. 

In  the  case  of  a  trespass  in  law  merely,  without  actual  force,  the  owner 
must  first  request  the  trespasser  to  depart  before  he  can  justify  laying  his 
band  on  him  for  the  purpose  of  removing  him;  and  even  if  he  refuse  he 
can  only  justify  so  much  force  as  is  necessary  to  remove  him.  Weaver  v. 
Bush,  8  T.R.  78. 

Resists  such  attempt.] — The  words  are  "if  such  trespasser  resists  such 
attempt, ' .  the  word  "such"  applies  to  an  attempt  by  force  referred  to  in 
the  former  part  of  the  section,  and  will  not  apply  to  mere  words  of  warn- 
ing or  of  request  to  leave.  Packett  v.  Pool  (1896),  11  Man.  R.  275,  32 
C.L.J.  523.  The  latter  part  of  the  section  does  not  apply  until  there  is  an 
overt  act  on  the  part  of  the  person  in  possession  towards  prevention  or 
removal,  and  an  overt  act  of  resistance  on  the  part  of  the  trespasser. 
Ibid. 

62.  Every  one  is  justified  in  peaceably  entering  in  the  day-  Assertion  of 
time  to  take  possession  of  any  house  or  land  to  the  possession  f*s^^^<* 

house  or 

of  which  he,  or  some  person  under  whose  authority  he  acts,  is  und. 
lawfully  entitled. 

2.  If  any  person,  not  having  or  acting  under  the  authority  Assault  in 
of  one  having  peaceable  possession  of  any  such  house  or  land  caseoflaw- 
with  a  claim  of  right,  assaults  any  one  peaceably  entering  as   "  ^"^'■y- 
aforesaid,  for  the   purpose   of   making   him    desist  from  such 

entry,  such  assault  shall  be  deemed  to  be  without  justification 
or  provocation. 

3.  If  any  person  having  peaceable  possession  of  such  house  Trespasser 
or  land  with  a  claim  of  right,  or  any  person  acting  by  his  provoking, 
authority,  assaults  any  one  entering  as  aforesaid,  for  the  pur-  , 
pose  of  making  him  desist  from  such  entry,  such  assault  idiall 

be  deemed  to  be  provoked  by  the  person  entering.     55-56  V.,    , 
c.  29,  s.  54. 

68«  It  is  lawful  for  every  parent,  or  person  in  the  place  of  Correction 
a  parent,  schoolmaster  or  master,  to  use  force  by  way  of  correc-  ^^  ^^^^  ^^ 
tion  towards  any  child,  pupil  or  apprentice  under  his  care,  pro- 
vided that  such  force  is  reasonable  under  the  circumstances. 
55-56  v.,  c.  29,  s.  55. 
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Apprenticea.] — Formerly  a  right  of  chastisement  of  servants  by  way  of 
correction  was  recognized.  R.  v.  Mawgridge,  16  St.  Tr.  57;  but  as  to 
servants  who  are  not  apprentices  it  is  in  desuetude.  Archbold  Crim.  Evid. 
(1900),  762. 

Child.] — The  law  as  to  correction  of  children  has  reference  only  to  a 
child  capable  of  appreciating  correction  and  not  to  an  infant  two  years  and 
a  half  old.  R.  v.  Griffin,  11  Cox  C.C.  402.  If  the  correction  be  inflicted 
with  a  deadly  weapon  and  the  party  dies  of  it  it  will  be  murder;  if  with 
an  instrument  not  likely  to  kill,  though  improper  for  the  purpose  of  correc- 
tion, it  will  be  manslaughter.  Foster  262;  R.  v.  Hopley  (1860),  2  F.  & 
F.  201. 

School  teacher  and  pupil.] — A  school  teacher  who  inflicts  unreasonably 
severe  chastisement  upon  a  pupil  is  criminally  responsible,  under  Code 
sees.  63  and  66,  for  the  excess  of  force  used,  although  the  punishment  oc- 
casioned no  permanent  injury  and  was  inflicted  without  malice.  R.  v. 
Gaul   (1904),  8  Can.  Cr.  Cas.  178. 

The  following  principles  are  laid  down  by  Judge  Chipman  in  the  Nova 
Scotia  case  of  R.  v.  Robinson   (1899),  7  Can.  Cr.  Cas.  52: — 
«    (1 )   The  authority  of  a  school  teacher  to  chastise  a  pupil  is  to  be  regarded 
as  a  delegation  of  parental  authority. 

(2)  Corporal  punishment  inflicted  by  a  school  teacher  upon  a  pupil  is  pre- 
sumed to  be  reasonable  and  for  sufficient  cause,  until  the  contrary  is 
shewn. 

(3)  Where  there  is  a  sufficient  cause  for  punishing  the  pupil,  and  the  chas- 
tisement produces  only  temporary  pain  and  no  serious  injury,  it  will  be 
presumed  to  be  reasonable. 

(4)  Any  punishment  with  an  instrument  calculated  to  produce  danger  to 
life  or  limb  .in  unreasonable  and  unlawful. 

(5)  Any  punishment  protracted  beyond  the  child's  powers  of  endurance  is 
excessive  and  unlawful. 

(6)  Any  punishment  which  ordinarily  may  seriously  endanger  life,  limbs» 
or  health,  or  which  disfigures  the  child,  or  causes  any  other  perman- 
ent injury,  is  in  itself  unreasonable  and  unlawful. 

(7)  If  there  is  any  reasonable  doubt  whether  the  punishment  was  exces- 
sive, the  school  teacher  should  have  the  benefit  of  the  doubt. 

64.  It  is  lawful  for  the  master  or  officer  in  command  of  a 
ship  on  a  voyage  to  use  force  for  the  purpose  of  maintaining 
good  order  and  discipline  on  board  of  his  ship,  provided  that 
he  believes,  on  reasonable  grounds,  that  such  force  is  necessary, 

'   and  provided  also  that  the  force  used  is  reasonable  in  degree. 
55-56  v.,  c.  29,  s.  56. 

This  right  includes  the  right  of  the  shipmaster  to  inflict  reasonable 
corporal  punishment  at  sea  on  seamen  for  disobeying  orders.  The  Agin- 
court,  1  Hagg.  271;  Lamb  v.  Burnett,  1  Cr.  &  J.  291. 

65.  Every  one  is  protected  from  criminal  responsibility  for 
performing  with  reasonable  care  and  skill  any  surgical  oper- 
ation upon  any  person  for  his  benefit,  provided  that  performing 
the  operation  was  reasonable,  having  regard  to  the  patient's 
state  at  the  time,  and  to  all  the  circumstances  of  the  case. 
55-56  v.,  c.  29,  s.  57. 
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Surgical  operations  for  patient's  benefit,] — In  these  cases  there  is  no 
difference  between  a  licensed  physician  or  surgeon  and  a  person  acting 
as  physician  or  surgeon  without  license;  in  either  case  if  a  party  having 
a  competent  degree  of  skill  and  knowledge  makes  an  accidental  mistake 
in  his  treatment  of  a  patient,  through  which  mistake  death  ensues,  he  is 
not  thereby  guilty  of  manslaughter;  but  if,  where  proper  medical  assist- 
ance can  be  had,  a  person  totally  ignorant  of  the  science  of  medicine  takes 
on  himself  to  administer  a  violent  and  dangerous  remedy  to  one  labour- 
ing under  disease,  and  death  ensues  in  consequence  of  that  dangerous 
remedy  having  been  so  administered,  then  he  is  guilty  of  manslaughter. 
R.  V.  Webb,  1  M.  &  Rob.  406,  2  Lewin  196,  per  Lord  Lyndhurst;  R.  v. 
Williamson,  3  C.  &  P.  635. 

It  must  appear  that  there  was  gross  ignorance  or  inattention  to  human 
life.  R.  V.  Long,  4  C.  &  P.  423.  If  any  person,  whether  he  be  a  regular 
or  licensed  medical  roan  or  not,  professes  to  deal  with  the  life  or  health  of 
His  Majesty's  subjects,  he  is  bound  to  have  competent  skill  to  perform  the 
task  that  he  holds  himself  out  to  perform,  and  he  is  bound  to  treat  his 
patients  with  care,  attention  and  assiduity.    R.  v.  Spiller,  5  C.  &  P.  333 

It  is  for  the  jury  to  say  whether  in  the  execution  of  the  duty  which  the 
prisoner  had  undertaken  to  perform  he  is  proved  to  have  shewn  such  a 
gross  want  of  care,  or  such  a  gross  and  culpable  want  of  skill,  as  any  per- 
son undertaking  such  a  charge  ought  not  to  be  guilty  of.  R.  v.  Ferguson, 
1  Lewin  C.C.   181.     See  also  sec.  246. 

66.  Every  one  authorized  by  law  to  use  force  is  criminally  Excess, 
responsible  for  any  excess,  according  to  the  nature  and  quality 
of  the  act  which  constitutes  the  excess.    55-56  V.,  c.  29,  s.  58. 

See  note  to  sees.  63,  64  and  65. 

67  •  No  one  has  a  right  to  consent  to  the  infliction  of  death  Consent  to 
upon  himself.  ^****'- 

2.  If  such  consent  is  given,  it  shall  have  no  effect  upon  the  Causing 
criminal  responsibility  of  any  person  by  whom  such  death  may  death  with 
be  caused.    55-56  V.,  c.  29,  s.  59.  ''''"^"*'- 

If  two  persons  enter  into  an  agreement  to  commit  suicide  together  and 
the  means  employed  to  produce  death  prove  fatal  to  one  only,  the  survivor 
is  guilty  of  murder.    R.  v.  Jessop,  16  Cox  C.C.  204. 

It  is  .uncertain  to  what  extent  any  person  has  a  right  to  consent  to  his 
being  put  in  danger  of  death  or  bodily  harm  by  the  act  of  another.  Bur- 
bidge  Cr.  Law  201. 

68.  Every  one  is  protected  from  criminal  responsibility  for  Obedience  to 
any  act  done  in  obedience  to  the  laws  for  the  time  being,  made  ^^  f^^*^  ^a^- 
and  enforced  by  those  in  possession  de  facto  of  the  sovereign 

power  in  and  over  the  place  where  the  act  is  done.    55-56  V,, 
c.  29,  s.  60. 

Parties  to  Offences.  Who  parties 

69.  Every  one  is  a  party  to  and  guilty  of  an  offence  who,—  ^  ®^®°<*- 
(a)  actually  commits  it;  or, 
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(b)  does  or  omits  an  act  for  the  purpose  of  aiding  any  per- 
son to  commit  the  offence;  or, 

(c)  abets  any  person  in  commission  of  the  offence;  or, 

(d)  counsels  or  procures  any  person  to  commit  the  offence. 
Common  2.  If  several  persons  form  a  common  intention  to  prosecute 
intention  by  any  unlawful  purpose,  and  to  assist  each  other  therein,  each  of 
persons.        them  is  a  party  to  every  offence  committed  by  any  one  of  them 

in  the  prosecution  of  such  common  purpose,  the  commission  of 
which  offence  was,  or  ought  to  have  been  known  to  be  a  probable 
consequence  of  the  prosecution  of  such  common  purpose.  55-56 
v.,  c.  29,  s.  61. 

Principals  in  second  degree  and  accessories  "before  the  fact.} — This 
section  makes  any  person  who  does  an  act  for  the  purpose  of  aiding  any 
other  person  to  commit  an  offence,  or  who  abets  any  other  person  in  com- 
mission of  an  offence,  a  party  to  the  offence  committed  by  such  other 
person.  To  abet  is  to  be  personally  or  constructively  present  at  the  com- 
mission of  an  offence,  and  to  assist  in  the  criminal  act;  but  to  aid  is  to 
help,  or  in  any  way  to  promote,  facilitate  or  bring  about  the  accomplish- 
ment of  any  criminal  purpose  by  another,  and  this  may  be  done  without 
being  present  when  the  offence  is  perpetrated.  Under  the  old  rule  of  law 
the  abettor,  or  the  person  who  was  present  inciting  or  helping,  was  a 
principal  in  the  second  degree,  while  the  person  who,  being  absent,  coun- 
selled, helped  or  facilitated  in  any  way  the  commission  of  an  offence 
which  was  afterwards  perpetrated  was  an  accessory  before  the  fact.  R. 
V.  Roy   (1900),  3  Can.  Cr.  Cas.  472. 

To  counsel  and  procure  a  person  to  commit  an  offence  constitutes  the 
counsellor  or  inciter  a  party  to  the  offence,  when  it  is  committed;  and  by 
this  section  he  can  be  proceeded  against  as  a  principal.  The  Queen  r. 
Gregory   (1867),  L.R.  1  C.C.R.  79;  Benford  v.  Sims,  [1898]  2  Q.B.  641. 

Du  Cros  V.  Lamboume  (1907),  1  K.B.  40,  was  an  appeal  from  a  con- 
viction for  driving  a  motor  car  at  an  unlawful  speed.  The  evidence  was 
that  the  appellant  owned  the  car  and  was  sitting  in  the  front  seat  with 
a  lady,  who  was  driving  it,  and  that  it  was  going  at  the  rate  of  fifty 
miles  an  hour,  which  was  dangerous  to  the  public.  The  Divisional  Court 
(Lord  Alverstone,  C.J.,  and  Ridley  and  Darling,  JJ.),  held  that  the  con- 
viction was  right  and  that  the  appellant  was  aiding  and  abetting  the  of- 
fence, and  as  such  might  properly  be  convicted  as  himself  doing  the  unlaw- 
ful act  complained  of,  and  that  it  was  not  necessary  to  charge .  him  ex- 
pressly with  aiding  and  abetting. 

By  this  and  the  following  section  accessories  before  the  fact  and  aiders 
and  abettors  are  declared  to  be  guilty  of  the  offence  itself  and  may  be 
charged  as  principals  in  the  first  degree.    As  to  accessories  after  the  fact 

see  sec.   /  x. 

Aiding  or  abetting.] — The  words  aider,  abettor,  accessory  and  accom- 
plice as  applied  to  crime,  are  often  used  as  having  the  same  meaning.  But 
they  are  by  no  means  synonymous.  It  is  unlawful  to  aid  or  encourage 
the  commission  of  crime.  It  is  unlawful  under  certain  circumstances  to 
conceal  the  commission  of  crime.  One  who  aids  is,  in  ordinary  language, 
called  an  aider  or  abettor.  An  accessory  is  one  who  takes  an  active  but 
subordinate  part.  An  accomplice,  according  to  the  ordinary  meaning  of 
the  word,  would  seem  to  imply  one  who  not  only  takes  an  active  part,  but 
positively  aids  in  the  accomplishment  or  completion  of  the  crime.  R.  v. 
Smith    (1876),  38  U.C.Q.B.  218,  227. 
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To  make  a  person  an  "aider  and  abettor"  he  miut  have  been  present 
either  actually  or  constructively. 

A  person  is  present  in  construction  of  law  aiding  and  abetting  if  with 
the  intqption  of  giving  assistance  he  is  near  enough  to  afford  it  should 
occasion  arise;  thus  if  he  was  watching  at  a  proper  distance  to  prevent 
a  surprise,  or  to  favour  the  escape  of  those  who  were  immediately  engaged, 
then'lM  would  be  a  principal  in  the  second  degree.  Per  MacMahon,  J.,  in 
R.  V.  Lloyd   (1890),  19  O.R.  362. 

If  a  person  sees  that  a  crime  is  about  to  be  committed  in  his  presence 
and  does  not  interfere  to  prevent  it,  that  is  not  a  participation  rendering 
him  liable,  without  evidence  that  he  was  there  in  pursuance  of  a  common 
unlawful  purpose  with  the  principal  offender.  R.  v.  Curtley,  27  U.C.Q.B. 
613. 

Aid  rendered  to  the  principal  offenders  after  the  commission  of  the 
crime  is  alone  insufficient  to  justify  the  conviction  of  the  person  so  aid- 
ing, as  a  principal  under  this  section.  R.  v.  Graham  (1898),  2  Can.  Cr. 
Caa.  388. 

Aiders  and  abettors  are  principals  in  the  second  degree  and  are  some- 
times called  accomplices;  but  the  latter  term  will  not  serve  as  a  definition 
as  it  includes  all  the  participes  criminis,  whether  they  are  considered  as 
principals  in  the  first  or  second  degree  or  merely  as  accessories  before  or 
after  the  fact.    R.  v.  Smith  (1876),  38  U.C.Q.B.  218,  228. 

Form  of  charge.] — ^An  information  and  warrant  of  arrest  thereunder, 
charging  the  accused  as  an  accessory  to  the  violation  of  a  statute  named, 
without  specifying  the  fact  as  to  which  he  is  alleged  to  be  an  accessory  is 
void  for  uncertainty.    R.  v.  HoUey   (1893),  4  Can.  Cr.  Cas.  510   (N.S.). 

Such  a  warrant  charges  no  offence,  and  neither  it,  nor  a  demand  thereon 
is  validated  by  Code  sec.  669,  which  provides  that  no  irregularity  or  defect 
in  the  substance  or  form  of  the  warrant  shall  affect  the  validity  of  any 
proceeding  at  or  subsequent  to  the  preliminary  enquiry  before  the  justice. 
Ibid. 

It  has  been  held  that  the  owner  of  a  house  who  leases  it  to  another  per- 
son knowing  and  assenting  when  the  lease  was  made  to  the  purpose  of  the 
latter  to  maintain  it  as  a  common  bawdy  house,  thereby  does  an  act  for 
the  purpose  of  aiding  the  lessee  to  commit  the  indictable  offence  of  keep- 
ing a  disorderly  house,  and  he  may  be  indicted  and  convicted  as  a  prin- 
cipal under  sec.  69.    R.  v.  Roy,  3  Can.  Cr.  Cas.  472  (Que.). 

In  ca9ea  of  ihefij] — On  an  indictment  for,  with  three  other  persons, 
attempting  to  steal  goods  in  a  store,  evidence  was  given  by  an  accom- 
plice 'that  prisoner  went  with  him  to  see  a  store,  that  prisoner  went 
into  the  store  to  buy  something  to  see  how  the  store  could  be  got  into  and 
that  they  and  others  planned  the  robbery  and  fixed  the  date;  prisoner  saw 
-them  off  but  did  not  go  with  them,  the  others  went  out  and  made  the 
attempt,  which  was  frustrated.  It  was  held  that  as  those  actually  engaged 
were  guilty  of  the  attempt  to  steal,  the  prisoner  was  properly  convicted 
under  27  and  28  Vict.  ch.  19,  sec.  9,  which  enacted  ^hat  whosoever  shall 
aid,  abet,  counsel  or  procure  the  commission  of  any  misdemeanour  shall  be 
liable  to  be  tried,  indicted  and  punished  as  a  principal  offender.  R.  y. 
Esmonde  (1866),  26  U.C.Q.B.  152. 

A  person  who  knowingly  assists  a  thief  to  conceal  stolen  money  which 
he  is  in  the  actual  and  proximate  act  of  carrying  away,  by  receiving  the 
money  for  the  purpose  of  concealing  it,  is  guilty  of  aiding  and  abetting  in 
the  theft,  and  may"  under  sub-sec.  (c)  be  convicted  as  a  principal.  R.  v. 
Campbell    (1899),  2  Can.  Cr.  Cas.  357. 

Although  the  theft  may  be  complete  by  the  mere  taking  and  carrying 
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away  of  stolen  property,  the  subsequent  earr3ring  of  same  to  a  place  of  con- 
cealment by  a  person  who  did  not  participate  in  the  taking,  if  done  with  a 
guilty  knowledge  and  as  a  continuation  of  and  proximately  at  the  same 
time  as  the  theft,  is  an  "aiding  and  abetting"  of  the  same.     Ibid.. 

An  act  done  which  may  enter  into  the  offence,  although  the  crime  may 
be  complete  without  it,  may  be  considered  as  a  continuation  of  the  crim- 
inal transaction  so  as  to  make  the  participator  an  aider  and  abettor, 
although  his  participation  occurs  only  after  such  acts  have  been  done  as  in 
themselves  would  constitute  the  crime.    Ibid. 

Abettor  of  theft  receiving  stolen  goods.] — If  the  accused  were  not  an 
aider  and  abettor  or  a  principal  in  the  second  degree  in  the  commission 
of  the  theft,  the  circumstance  that  he  was  an  accessory  before  the  fact  by 
counselling  and  procuring  the  commission  of  the  theft,  and  therefore  liable 
under  sec.  60  to  be  convicted  as  a  principal,  does  not  prevent  his  conviction 
for  the  substantive  offence  of  afterwards  receiving  the  stolen  property 
knowing  it  to  have  been  stolen.  Such  an  accessory  before  the  fact  who 
afterwards  becomes  a  receiver  of  the  stolen  property  may  be  legally  con- 
victed both  of  the  theft  and  of  "receiving."  R,  v.  Hodge  (1898),  2  Can. 
Cr.  Cas.  350. 

Under  liquor  latDa.] — If  it  be  contrary  to  law  to  sell  liquor  or  any  other 
article  in  a  shop  a  sale  by  any  clerk  or  assistant  in  his  shop  would  primft 
facie  be  the  act  of  the  shopkeeper.  It  may  be,  if  he  could  shew  that  the 
act  of  sale  was  an  isolated  act,  wholly  unauthorized  by  him,  and  not  in  any 
way  in  the  course  of  his  business,  but  a  thing  done  wholly  by  the  unwar- 
ranted or  wilful  act  of  the  subordinate,  he  might  escape  personal  responsi- 
bility. Where  one  H.  swore  that  he  got  a  bottle  of  brandy  and  paid  for  it 
$1  in  K.'s  shop,  that  a  woman  served  him,  and  no  one  else  was  in  the  store 
at  the  time,  K.  was  convicted  and  the  court  upheld  the  conviction.  R.  v. 
King  (1869),  20  U.C.C.P.  247;  Reg.  v.  Williams,  42  U.C.Q.B.  464;  R.  v. 
Conrod,  5  Can.  Cr.  Cas.  414. 

A  buyer  of  liquor  cannot,  in  respect  of  an  illegal  sale  thereof  made  to 
him  contrary  to  the  Canada  Temperance  Act,  be  regarded  in  point>  of  law 
as  an  aider  or  abettor.  R.  v.  Heath  (1887),  13  O.R.  471;  Ex  parte  Arm- 
strong, 30  N.B.R.  425. 

In  gaming,] — ^A  broker  who  merely  acts  as  such  for  two  parties,  one  a 
buyer  and  the  other  a  seller,  without  having  any  pecuniary  interest  in  the 
transaction  beyond  his  fixed  commission  and  without  any  guilty  knowledge 
on  his  part  of  the  intention  of  the  contracting  parties  to  gamble  in  stocks 
or  merchandise,  is  not  liable  as  an  accessory.  R.  v.  Dowd  (1899),  4  Can. 
Cr.  Cas.  170   (Que.). 

A  person  who  acts  as  agent  for  another  in  managing  a  branch  office  for 
gambling  transactions  in  stocks  within  Code  sec.  231,  knowing  that  there 
was  no  intention  of  transferring  any  property  or  title  to  property,  is  liable 
to  conviction  as  an  accessory  under  Code  sec.  69,  although  his  sole  interest 
in  the  transaction  was  in  the  commissions  paid  to  him  for  effecting  the  same. 
The  King  v.  Harkness  (No.  1),  10  Can.  Cr.  Cas.  193. 

Mere  acquiescence  "by  a  director  in  prohibited  acts  of  a  corporation  is 
not  such  a  participation  therein  as  will  constitute  him  an  aider  or  abettor 
or  make  him  criminally  liable  as  a  party  under  Code  sec.  69,  for  the  illegal 
acts  of  the  corporation.  The  King  v.  Hendrie,  10  Can.  Cr.  Cas.  298,  11 
O.L.R.  202. 

Where  an  hotel  keeper  was  not  aware  that  gaming  was  being  carried  on 
in  his  hotel,  and  the  only  employee  who  knew  it  was  not  in  charge  of  the 
'premises,  but  was  employed  in  a  menial  capacity,  the  hotel  keeoer  was 
held  not  to  be  guilty  of  "suffering"  gaming  to  be  carried  on  in  his  pre- 
mises contrary  to  a  Licensing  Act.    Somerset  v.  Hart,  12  Q.B.D.  360. 
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Joint  indictment,^ — ^If  the  abettor  and  principal  are  indicted  together 
as  principals,  the  abettor  may  be  convicted  although  the  principal  is  ac- 
quitted.   R.  v.  Burton,  13  Cox  C.C.  71. 

Common  design  of  priaonere  to  escape.] — Where  a  parcel  containing 
revolvers  was  thrown  into  a  cab  conveying  prisoners  and  the  defendant 
and  at  least  one  of  the  other  prisoners  in  the  cab  armed  themselves  with 
the  revolvers  and  formed  the  common  intention  of,  by  the  use  thereof,  pro- 
secuting the  unlawful  purpose  of  escaping  from  lawful  custody  and  of 
assisting  ^ach  other  therein,  the  shooting  by  one  of  them  of  the  constable 
in  charge  was  an  offence  committed  by  one  of  them  in  the  prosecution  of 
such  common  purpose,  and  the  oommissipn  thereof  was  or  ought  to  have 
been  known  to  be  a  possible  consequence  of  the  prosecution  of  such  com- 
mon purpose;  each  of  them  was,  therefore,  a  party  to  such  offence,  and 
the  offence,  being  murder  in  the  actual  perpetrator  thereof,  was  murder  in 
the  defendant,  even  if  he  were  not  the  actual  perpetrator  thereof,  and  he 
was  properly  found  guilty  by  the  jury  of  that  offence.  R.  v.  Rice  (1902), 
6  Can.  Cr.  Cas.  609,  4  O.L.R.  223. 

Tr€tde  mark  offenoea.] — ^No  servant  of  a  master,  resident  in  Canada,, 
who  bonA  fide  acts  in  obedience  to  the  instructions  of  such  master,  and, 
on  demand  made  by  or  on  behalf  of  the  prosecutor,  gives  full  informatiim 
as  to  his  master,  is  liable  to  any  prosecution  or  punishment  for  any  offence 
defined  in  the  part  of  the  Code  relating  to  trade  mark  offences,  sec.  495. 

70.  Every  one  who  counsels  or  procures  another  person  to  Person 

be  a  party  to  an  offence  of  which  that  person  is  afterwards  c^^»^l^"*« 
gtdlty,  is  a  party  to  that  offence,  although  it  may  be  committed 
in  a  way  different  from  that  which  was  counselled  or  suggested. 

2.  Every  one  who  counsels  or  procures  another  to  be  a  party  Idem, 
to  an  offence  is  a  party  to  every  offence  which  that  other  com- 
mits in  consequence  of  such  counselling  or  procuring,  and 
which  the  person  counselling  or  procuring  knew,  or  ought  to 
have  known,  to  be  likely  to  be  committed  in  consequence  of 
such  counselling  or  procuring.    55-56  V.,  c.  29,  s.  62. 

71.  An  accessory  after  the  fact  to  an  offence  is  one  who  Accessory 
receives,  comforts  or  assists  any  one  who  has  been  a  party  to  J^ct  ^ 
such  offence  in  order  to  enable  him  to  escape,  knowing  him  to 

have  been  a  party  thereto. 

2.  No  married  person  whose  husband  or  wife  has  been  a  Husband 
party  to  an  offence  shall  become  an  accessory  after  the  fact  ®^  ^*^®' 
thereto  by  receiving,  comforting  or  assisting  the  other  of  them, 
and  no  married  woman  whose  husband  has  been  a  party  to  an 
offence  shall  become  an  accessory  after  the  fact  thereto,  by 
receiving,  comforting  or  assisting  in  his  presence  and  by  his 
authority  any  other  person  who  has  been  a  party  to  such  offence 
in  order  to  enable  her  husband  or  such  other  person  to  escape. 
55-56  v.,  c.  29,  s.  63. 

Accessory  at  common  taw.} — ^At  common  law  the  term  accessory  after 
the  fact  only  applied  to  felonies  for  in  misdemeanours  all  were  principals. 
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R*  V.  Tisdale,  20  U.C.Q.B.  273;  R.  v.  Campbell,  18  U.C.Q.B.  417;  R.  v. 
Benjamin,  4   U.C.C.P.   189. 

Who  are  acoeaaories.] — ^Any  assistance  given  to  the  person  known  to  be 
the  offender,  in  order  to  hinder  his  apprehension,  trial  or  punishment,  is 
sufficient  to  make  the  assisting  party  an  accessory  after  the  fact,  as  for 
instance,  that  he  concealed  him  in  his  house;  Dalt.  530,  531;  or  shut  the 
door  against  his  pursuers  until  he  should  have  a  chance  of  escaping;  1 
Hale  619;  or  took  money  from  him  to  allow  him  to  escape;  Year  Book,  9 
M.  4  pi.  1;  or  supplied  him  with  money,  a  horse  or  other  nec^saries  in 
order  to  enable  him  to  escape;  Hale  218;  2  Hawk.,  ch.  29,  sec.  26;  or  that 
the  principal  was  in  prison,  and  the  alleged  accessory  after  the  fact 
bribed  the  gaoler  to  let  him  escape,  or  conveyed  instruments  to  him  to  en- 
able him  to  break  prison  and  escape.    1  Hale  621. 

It  is  necessary  that  the  accessory  have  notice,  direct  or  implied,  at  the 

time  he  assists  or  comforts  the  offender,  that  he  had  committed  the  offence. 

2  Hawk.,  ch.  29,  sec.  32;  and  the  assisting  party  is  an  accessory  after  the 
fact  to  whatever  offence  is  complete  at  the  time  the  assistance  is  given. 

^  if  one  wounds  another  mortally,  and  after  the  wound  is  given  but  before 
death  ensues,  a  person  assists  or  receives  the  delinquent,  this  does  not 
make  him  accessory  to  the  homicide,  for  until  death  ensues  no  murder  or 

manslaughter  is  committed.     2  Hawk.,  ch.  29,  sec.  35. 

Who  are  not  ooceMortes.] — But  to  merely  suffer  the  principal  to  escape 
will  not  make  the  party  an  accessory  after  the  fact,  for  it  amounts  at  fnost 
but  to  a  mere  omission.  Year  Book,  9  H.  4,  pi.  1,  1  Hale  619.  A  physician 
or  surgeon  may  professionally  attend  a  sick  or  wounded  man,  although  he 
knew  him  to  be  a  felon.  1  Hale  332.  A  person  does  not  become  an  acces- 
sory by  advising  the  principal  offender's  rriends  to  write  to  the  witnesses 
not  to  appear  against  him  at  the  trial  although  they  do  so  write.  1  Hale 
620.  There  must  be  an  act  to  assist  the  felon  personally  to  constitute  an 
accessory  after  the  fact.  R.  v.  Chappie,  9  C.  &  R.  355.  And  it  is  not  suffi- 
cient that  the  person  knew  of  the  felony  and  did  not  disclose  it.  1  Hale 
371,  618;  or  that  he  agreed  for  money  not  to  give  evidence  against  the 
offender.     Moor  8. 

ReceifHng  stolen  goods,] — ^The  receiving  of  stolen  gooda  did  not  at 
common  law  constitute  the  receiver  an  accessory  but  was  a  separate  and 
distinct  misdemeanour,  punishable  by  fine  and  imprisonment.  Hale  620; 
and  it  is  treated  in  the  Code  as  a  distinct  offence.    See  sees.  399  and  849. 

Huahand  or  wife.] — At  common  law  a  wife  was  not  punishable  as  acces- 
sory after  the  fact  in  receiving  and  assisting  her  husband  for  she  was  pre- 
sumed to  act  under  his  coercion.  R.  v.  Manning,  2  C.  &  Ki  903 (n).  But 
a  husband  receiving  and  assisting  his  wife  after  the  felony  became  liable 
as  an  accessory.  1  Hale  48,  621.  This  is  now  changed  by  sub-sec.  2, 
Bupra. 

Other  relationships.] — No  other  relationship  than  that  of  husband  and 
wife  will  excuse  the  wilful  receiving  or  assisting  of  the  offender;  a  father 
cannot  legally  assist  his  child,  a  child  his  parent,  a  brother  his  brother,  a 
master  his  servant,  or  a  servant  his  master.     1  Hale  48,  621. 

Misprison.] — It  was  a  misdemeanour  at  common  law  for  any  person, 
who  knew  that  another  had  committed  a  felony,  to  "conceal  or  procure  the 
concealment  thereof."  3  Co.  Inst.  140,  1  Hawkins  P.C.  731,  1  Hale  373. 
The  common  law  as  to  crimes  is  still  in  force  except  in  so  far  as  the  Code 
has  otherwise  provided,  and  it  would  seem  that  technically  this  offence 
remains  in  respect  of  what  was  formerly  a  felony.  Its  definition  is 
extremely  vague  and'  there  have  been  few,  if  any,  prosecutions  for  it  in 
modem  times.     Burbidge  Cr.  Law  508. 
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PunUhment.} — ^Accessories  after  the  fact  to  treason  are  liable  to  two 
jears'  imprisonment  under  sec.  76.  And  by  sec.  267  "every  one  is  guilty 
of  an  indictable  offence  and  liable  to  imprisonment  for  life  who  is  An  acces- 
sory after  the  fact  to  murder."  Where  no  express  provision  is  made  by 
the  Code  for  the  punishment  of  an  accessory  after  the  fact  to  an  indictable 
offence,  for  which  the  principal  would  be  liable,  on  a  first  conviction,  to 
imprisonment  for  fourteen  years  or  over  or  to  imprisonment  for  life,  such 
accessory  is  liable  to  seven  years'  imprisonment.  Section  674.  And  where 
the  principal  cannot  be  sentenced  to  imprisonment  for  so  long  a  term  as 
fourteen  years,  the  accessory  after  the  fact  to  any  other  indictable  offence 
is  liable  to  one  half  of  the  longest  term  to  which  a  person  the  principal 
may  be  sentenced,  except  where  there  is  an  express  provision  of  law  for  the 
punishment  of  such  accessory.     Section  675. 

Assisting  prisoner  to  escape.^ — See  sees.  191-196. 

Indicting  accessory  after  the  fact  voithout  proceeding  against  principal.} 
— ^Every  one  charged  with  being  an  accessory  after  the  fact  to  any  offence, 
may  be  indicated,  whether  the  principal  offender  or  other  par^  to  the 
offence  or  person  by  whom  such  property  was  so  obtained  has  or  has  not 
been  indicted  or  convicted,  or  is  or  is  not  amenable  to  justice,  and  such 
accessory  may  be  indicted  either  alone  as  for  a  substantive  offence  or 
jointly  with  such  principal  or  other  offender  or  person.    Ck>de  sec.  849. 

72*  Every  one  who,  having  an  intent  to  commit  an  offence,  Attempts, 
does  or  omits  an  act  for  the  purpose  of  accomplishing  his  object 
is  guilty  of  an  attempt  to  commit  the  offence  intended  whether 
under  the  circumstances  it  was  possible  to  commit  such  offence 
or  not. 

2.  The  question  whether  an  act  done  or  omitted  with  intent  Question  of 
to  commit  an  offence  is  or  is  not  only  preparation  for  the  com-  '*^' 
mission  of  that  offence,  and  too  remote  to  constitute  an  attempt 
to  commit  it,  is  a  question  of  law.    55-56  V.,  c,  29,  s.  64. 

Attempts.] — Special  provision  is  made  by  the  Code  in  respect  of  "at- 
tempt" offences  as  follows:  To  break  prison,  sec.  188;  to  commit  sodomy, 
sec.  203;  to  procure  girl  to  have  unlawful  carnal  connection  with  a  third 
party,  sec.  216;  to  commit  murder,  sec.  264;  to  commit  suicide,  sec.  270; 
to  cause  bodily  injuries  by  explosives,  sec.  280;  to  commit  rape,  sec.  300; 
to  defile  children  under  fourteen,  sec.  301;  to  set  fire  to  crops,  sec.  614; 
to  wreck,  sec.  523;  to  injure  or  poison  cattle,  sec.  636;  to  commit  other 
indictable  offences  punishable  by  imprisonment,  sees.  670  and  571;  to 
commit  other  statutory  offences,  sec.  672. 

An  assault  with  intent  to  commit  an  offence  is  an  attempt  to  commit 
such  offence,  and,  on  an*"  indictment  for  rape,  a  conviction  for  an  assault 
writh  intent  to  commit  rape  is  valid.  R.  v.  John  (1888),  15  Can.  S.C.R. 
385,  Code  sec.  051. 

FuU  offence  charged.'] — ^When  the  complete  commission  of  the  offence 
charged  is  not  proved,  but  the  evidence  establishes  an  attempt  to  commit 
the  offence,  the  accused  may  be  convicted  of  such  attempt  and  punished 
accordingly.     Code  sees.  049  and  961. 

Attempt  charged.] — ^When  an  attempt  to  commit  an  offence  is  charged, 
but  the  evidence  establishes  the  commission  of  the  full  offence,  the  accused 
shall  not  be  entitled  to  be  acquitted,  but  the  jury  may  convict  him  of  the 
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attempt,  unless  the  court  before  which  such  trial  is  had  thinks  fit,  in  its 
discretion,  to  discharge  the  jury  from  giving  any  verdict  upon  such  trial, 
and  to  direct  such  person  to  be  indicted  for  the  complete  offence.  Code 
sec.  950. 

After  a  conviction  for  such  attempt  the  accused  shall  not  be  liable  to 
be  tried  again  for  the  offence  which  he  was  charged  with  attempting  to 
commit.    Code  sec.  950(2). 

Where  a  prisoner  is  indicted  for  an  attempt  to  steal,  and  the  proof 
establishes  that  the  offence  of  larceny  was  actually  committed,  the  jury 
may  convict  of  the  attempt,  unless  the  court  discharges  the  jury  and 
directs  that  the  prisoner  be  indicted  for  the  complete  offence.  R.  v.  Taylor 
(1895),  5  Can.  Cr.  Cas.  89,  4  Que.  Q.B.  226.  This  is  a  departure  from  the 
rule  which  prevailed  before  the  Code,  as  to  which  see  I^lanc  v.  R.,  16 
Montreal  Legal  News  187. 

Full  offence  and  attempt  both  charged.] — ^Where  on  an  indictment  for  a 
principal  offence  and  for  an  attempt  to  commit.8uch  an  offence,  the  evidence  is 
wholly  directed  to  the  proof  of  the  principal  offence,  the  jury's  verdict  of 
guilty  of  the  attempt  only,  will  not  be  set  aside,  although  there  were  no 
other  witnesses  in  respect  of  the  attempt  than  those  whose  testimony,  if 
wholly  believed,  shewed  the  commission  of  the  greater  offence.  R.  v. 
Hamilton  (1897),  4  Can.  Cr.  Cas.  251  (Ont.).  It  is  within  the  province 
of  the  jury,  to  believe,  if  it  sees  fit  to  do  so,  a  part  only  of  a  witness's 
testimony,  and  to  disbelieve  the  remainder  of  the  same  witness's  testimony, 
and  it  may  therefore  credit  the  testimony  in  respect  of  a  greater  offence 
only  in  so  far  as  it  shews  a  lesser  offence.     Ibid. 

Mens  rea  or  intent,] — It  is  a  general  principle  of  the  criminal  law  that 
there  must  be  as  an  essential  ingredient  in  a  criminal  offence  some  blame- 
worthy condition  of  mind — something  of  the  mind  which  is  designated  by 
the  expression  mens  rea.  It  is  also  a  principle  of  the  criminal  law  that 
the  condition  of  the  mind  of  the  servant  is  not  to  be  imputed  to  the  master. 
This  principle  applies  also  to  statutory  offences,  with  this  difference,  that 
it  is  in  the  power  of  the  Legislature,  if  it  so  pleases,  to  enact  that  a  man 
may  be  convicted  and  punished  for  an  offence,  although  there  was  no 
blameworthy  condition  of  mind  about  him;  but  it  lies  on  those  who  assert 
that  the  Legislature  has  so  enacted  to  make  it  out  convincingly  by  the 
language  of  the  statute.  Per  Cave,  J.,  in  Chisholm  v.  Doulton,  22  Q.6.D. 
736;  cited  by  Osier,  J.A.,  in  R.  v.  Potter  (1893),  20  Ont.  App.  516,  523; 
Somerset  v.  Wade,  [1894]  1  Q.B.  576;  R.  v.  Vachon  (1900),  3  Can.  Cr. 
Cas.  558. 

In  order  to  constitute  a  crime  it  is  necessary  that  there  should  be  not 
only  an  act,  but  also  a  criminal  intent.  This  is  embodied  in  the  maxim 
"actus  non  facit  reum,  nisi  mens  sit  rea,"  3  Inst.  107;  Broom's  Legal 
Maxims  226;  R.  v.  Prince  (1875),  2  C.C.R.  154;  R.  v.  Tolson  (1889),  23 
Q.B.D.  168. 

Motive  generally  precedes  intent,  for  a  man  usually  has  some  induce- 
ment or  cause  for  doing  a  thing  before  he  makes  up  his  mind  to  do  it. 
There  are  some  cases  in  which  no  more  need  be  done  to  the  criminal  intent 
that  to  prove  the  mere  doing  of  the  act;  as  where  the  act  is  such 
as  to  shew  within  itself  the  guilty  intent,  so  that  there  can  be  but  one 
reasonable  inference,  which  of  necessity  arises  from  the  facts  proved. 
Every  sane  man  is  presumed  to  contemplate  the  ordinary  natural  and  pro- 
bable consequences  of  his  acts.  Townsend  v.  Wathen,  9  East  277;  R.  v. 
Dixon,  3  M.  &  S.  15.  The  question  of  fraudulent  intent  or  guilty  mind 
(mens  rea)  enters  into  the  majority  of  criminal  offences. 

In  the  recent  case  of  Bank  of  N.S.W.  v.  Piper  (1897),  66  L.J.P.C.  76, 
the  law  is  stated  as  follows:    "It  is  strongly  urged  that  in  order  to  the 
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constitution  of  a  crime  whether  common  law  or  statutory,  there  must  be 
a  mens  rea  on  the  part  of  the  accused,  and  he  may  avoid  conviction  by 
shewing  that  such  mens  rea  did  not  exist.  This  is  a  proposition  which 
their  lordships  do  not  desire  to  dispute;  but  the  questions  whether  a  par- 
ticular intent  is  made  an  element  of  a  statutory  crime,  and,  where  that  is 
not  the  case,  whether  there  is  an  absence  of  mens  rea  in  the  accused,  are 
questions  entirely  different,  and  depend  on  different  considerations.  In 
cases  where  a  statute  requires  a  motive  to  be  proved  as  an  essentidl  ele- 
ment of  the  crime,  the  prosecution  must  fail  if  it  is  not  proved.  On  the 
other  hand  the  alienee  of  mens  rea  really  consists  in  an  honest  and  rea- 
sonable belief  entertained  by  the  accused  of  the  existence  of  facts  which, 
if  true,  would  make  the  act  charged  against  him  innocent.  The  case  of 
Sherras  v.  De  Rutzen,  64  L.J.  M.C.  218;  [1895]  1  Q.B.  918,  is  an  instance 
of  its  absence."     See  note  in  12  Can.  Cr.  Cas.  250. 

If  a  man  knowingly  does  acts  which  are  unlawful,  the  presumption  of 
law  is  that  the  mens  rea  exists;  and  ignorance  of  the  law  w^ill  not  excuse 
him.    R.  V.  Mailloux,  3  Pugsley  (N.B.)  493. 

Mens  rea,  in  the  legal  sense  of  the  expression,  should  not  be  con- 
founded with  a  guilty  conscience  or  evil  intention.  A  statute,  which  pro- 
hibits an  act,  would  be  violated,  though  the  act  was  done  without  evil 
intention,  or  even  under  the  influence  of  a  good  motive.  R.  v.  Hicklin,  L.R. 
3  Q.B.  360;  Starey  v.  Chilworth  Gunpowder  Co.,  24  Q.B.D.  90.  And  see 
article  in  Can.  Law  Jour.  (1903),  p.  691. 

Rebutting  criminal  intent.] — ^Drunkenness  may  be  taken  into  considera- 
tion to  explain  the  probability  of  a  party's  intention  in  the  case  of  vio- 
lence committed  on  sudden  provocation.  Pearson's  Case  (1835),  2  Lewin 
144.  8o  in  cases  of  attempted  suicide  the  mere  fact  of  drunkenness  is  not 
an  excuse  for  the  crime,  but  it  is  "a  material  fact  in  order  to  arrive  at 
the  conclusion  whether  or  no  the  prisoner  really  intended  to  destroy  his 
life."   Per  Wightman,  J.,  in  Regina  v.  Doody  (1854),  6  Cox  C.C.  463. 

Motive.] — When  any  act  done  by  any  person  is  either  a  fact  in  issue, 
or  is  relevant  to  the  issue,  any  fact  which  supplies  a  motive  for  such  act 
is  relevant,  and  proof  of  it  is  admissible  even  if  such  fact  should  tend 
to  affect  and  damage  such  person's  good  character.  Stephen's  Digest  of 
the  Law  of  Evidence,  article  7.  While  the  law  does  not  allow  evidence  of 
general  bad  character  to  be*adduced  in  the  first  instance  as  a  criminative 
circumstance,  whenever  it  is  necessary  to  prove  a  motive  on  the  part  of 
the  defendant  to  commit  the  offence  charged,  it  is  competent  to  prove 
particular  facts  which  are  of  a  nature  to  shew  a  motive,  even  when  they 
may  injuriously  affect  his  reputation,  and  the  reason  is  that  proof  of 
the  existence  of  a  motive  is  not  in  itself  a  criminative  circumstance  but 
is  only  a  circumstance  which  tends  to  remove  the  improbability  of  the 
act  which  has  been  proved  to  have  been  done  having  been  done  without 
criminal  intent.  R.  v.  Barsalou  (No.  2)  (1901),  4  Can.  Cr.  Cas.  347.  A 
motive  may,  under  peculiar  circumstances,  become  an  exceedingly  im- 
portant element  in  a  chain  of  presumptive  proof,  as  where  a  man,  accused 
of  the  murder  of  his  wife,  has  previously  formed  an  adulterous  connection 
with  another  female.  On  the  other  hand,  the  absence  of  any  apparent 
motive  is  always  a  fact  in  favour  of  the  accused.  Best  on  Presumptions, 
p.  310. 

Intent  should  not  be  confounded  with  motive.  The  terms  "intention" 
and  "motive"  are  often  used  indiscriminately  to  denote  the  same  thing, 
but  motive  and  intention  are  really  two  different  things,  and  a  distinction 
ought  to  be  made  in  the  use  of  the  terms.  Motive  is  the  moving  cause  or 
that  which  induces  an  act,  while  intent  is  the  purpose  or  design  with  which 
it  is  done.  Motive  has  to  do  with  desire,  and  intent  with  will,  Burrill's 
Circ.  Evid.  283,  284. 
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OFFENCES  AGAINST   PUBLIC   ORDER^   INTERNAL   AND  EXTERNAL. 


As  to  infor- 
:matioii 
illegally 
obtained  or 
communi- 
cated. 

Reference 
to  place. 


Reference 
to  communi- 
cations. 


'Document.' 

'Model.' 

'Sketch.' 

'Office  under 
His  Majesty.* 


Interpretation, 

78«  In  the  sections  of  this  Part  relating  to  information 
illegally  obtained  or  communicated,  unless  the  context  other- 
wise requires, —    • 

(a)  any  reference  to  a  place  belonging  to  His  Majesty  in- 
cludes a  place  belonging  to  any  department  of  the  "Govern- 
ment of  the  United  Kingdom,  or  of  the  Government  of 
Canada,  or  of  any  province,  whether  the  place  is  or  is  not 
actually  vested  in  His  Itfajesty ; 

(b)  expressions  referring  to  communications  include  any 
communication,  whether  in  whole  or  in  part,  and  whether 
the  document,  sketch,  plan,  model  or  information  itself  or 
the  substance  or  effect  thereof  only  be  communicated ; 

(c)  'document'  includes  part  of  a  document; 

(d)  'modeP  includes  design,  pattern  and  specimen; 

(e)  'sketch'  includes  any  photograph  or  other  mode  of 
expression  of  any  place  or  thing ; 

(f)  'oflSce  under  His  Majesty'  includes  any  office  or  em- 
ployment in  or  under  any  department  of  the  Government 
of  the  United  Kingdom,  or  of  the  Government  of  Canada 
or  of  any  province.    55-56  V.,  c.  29,  s.  76. 


Treason. 

Bodily  harm 
to  His 
Majesty. 

Intention 
with  overt 
act. 


Treason  and  other  Offences  against  the  King's  Authority  and 

Person, 

74.  Treason  is, — 

(a)  the  act  of  killing  His  Majesty,  or  doing  him  any  bodily 
harm  tending  to  death  or  destruction,  maim  'or  wounding, 
and  the  act  of  imprisoning  or  restraining  him ;  or, 

(h)  the  forming  and  manifesting  by  an  overt  act  an  inten- 
tion to  kill  His  Majesty,  or  to  do  him  any  bodily  harm 
tending  to  death  or  destruction,  maim  or  wounding,  or  to 
imprison  or  to  restrain  him;  or. 
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(c)  the  act  of  killing  the  eldest  son  and  heir  apparent  of  Killing  heir 
His  Majesty,  or  the  Queen  consort  of  any  King  of  the  apparent. 
United  Kingdom  of  Great  Britain  and  Ireland ;  or, 

(d)  the  forming  and  manifesting,  by  an  overt  act,  an  inten-  intention 
tion  to  kill  the  eldest  son  and  heir  apparent  of  His  Majesty,  with  overt 
or  the  Queen  consort  of  any  King  of  the  United  Kingdom  *^^' 

of  Great  Britain  and  Ireland;  or, 

(e)  conspiring  with  any  person  to  kill  His  Majesty,  or  to  Conspiring 
do  him  any  bodily  harm  tending  to  death  or  destruction,  to  do  Hi» 
maim  or  wounding,  or  conspiring  with  any  person  to  im-  b<5ilyharm. 
prison  or  restrain  him;  or, 

(f)  levying  war  against  His  Majesty  either  Levying  war. 
(i)   with  intent  to  depose  His  Majesty  from  the  style,  to  depose 

honour  and  royal  name  of  the  Imperial  Crown  of  the  His  Majesty. 
United  Kingdom  of  Great  Britain  and  Ireland  or  of  any 
other  of  His  Majesty's  dominions  or  countries,  or 
(ii)    in  order,  by  force  or    constraint,    to    compel    His  To  overawe 
Majesty  to  change  his  measures  or  counsels,  or  in  order  ^is 
to  intimidate  or  overawe  both  Houses  or  either  House     *^     '' 
of  Parliament  of  the  United  Kingdom  or  of  Canada; 
or, 

(g)  conspiring  to  levy  war  against  His  Majesty  with  any  Conspiring 
such  intent  or  for  any  such  purpose  as  aforesaid;  or,  to  levy  war. 

(h)  instigating  any  foreigner  with  force  to  invade  the  said  instigating 
United  Kingdom  or  Canada  or  any  o,ther  of  the  dominions  invasion, 
of  His  Majesty;  or, 
(i)  assisting  any  public  enemy  at  war  with  His  Majesty  in  Assisting 

such  war  by  any  means  whatsoever;  or,  enemy. 

(j)  violating,  whether  with  her  consent  or  not,  a  Queen  con-  violating 
sort,  or  the  wife  of  the  eldest  son  and  heir  apparent,  for  person  or 
the  time  being,  of  the  King  or  Queen  regnant.  apparent '^ 

2.  Every  one  who  commits  treason  is  guilty  of  an  indictable  pen^i^y 
offence  and  liable  to  suffer  death.  55-56  V.,  c.  29,  s.  65 ;  57-58  ^  ' ' 
v.,  c.  57,  s.  1. 

Legislative  poirer.] — There  is  no  reason  to  suppose  that  it  was  not  in- 
tended that  the  Parliament  of  Canada  should  have  power  to  legislate 
regarding  the  crime  of  treason  in  Canada.  It  seems  to  be  given  when 
power  is  given  to  make  laws  for  the  peace,  order  and  good  government  of 
Canada.  Even  jurisdiction  to  declare  what  shall  be  and  what  shall  not  be 
acts  of  treason,  when  committed  within  Canada,  against  the  person  of  the 
Sovereign  herself,  might  safely  be  committed  to  the  Parliament  of  Canada 
when  the  Sovereign  is  a  part  of  Parliament,  and  has  also  power  of  disal- 
lowance of  Acta,  even  after  they  have  been  assented  to  by  the  Governor- . 
General.  R.  v.  Kiel,  1  Terr.  L.R.,  at  p.  58,  per  ELillam,  J.;  R.  y.  Marais, 
[1902]  App.  Cas.  61. 
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Overt  acts,] — The  indictment  must  state  overt  acts,  and  no  evidence 
is  admissible  of  any  overt  act  not  stated,  unless  it  is  otherwise  relevant 
as  tending  to  prove  some  overt  act  stated.    Sec.  847. 

Words  spoken  or  written  and  published  may  constitute  an  overt  act  if 
relating  to  a  treasonable  act  or  design.  R.  v.  Wedderburne,  18  St.  Tr.  425; 
R.  V.  Charnock,  12  St.  Tr.  1377;  but  not  unpublished  writings.  R.  v.  Lord 
Preston,  12  St.  Tr.  645;  R.  v.  Layer,  16  St.  Tr.  93,  280.  And  by  sec.  1140 
(2)  no  person  shall  be  prosecuted  under  the  provisions  of  this  section  for 
any  overt  act  of  treason  expressed  or  declared  by  open  and  advised  speaking 
unless  information  of  such  overt  act  and  of  the  words  by  which  the  same 
was  expressed  or  declared  is  given  upon  oath  to  a  justice  within  six  days 
after  the  words  are  spoken  and  a  warrant  for  the  apprehension  of  the 
offender  is  issued  within  ten  days  after  such  information  is  given. 

Levying  war,] — It  is  not  necessary  to  set  out  in  the  indictment  the 
particular  acts  of  the  defendant  further  than  to  allege  generally  that  he 
assembled  with  a  multitude  armed  and  arrayed  in  a  warlike  manner  and 
levied  war.     Fost.  220.    As  to  levying  war  in  Canada,  see  sec.  77. 

A  mere  rising  or  tumult  is  not  treasonable  unless  for  a  purpose  of  a 
public  or  general  nature.  R.  v.  Hardie,  1  St.  Tr.  (N.S.)  609.  It  is  not 
necessary  that  great  numbers  should  assemble  or  that  military  arms  or 
array  should  be  displayed  to  constitute  the  levying  of  war.  Ibid;  R.  v. 
Gallagher,  16  Cox  C.C.  291.  Enlisting  and  marching  are  sufficient  without 
coming  to  battle.  Vaughan's  Case,  13  St.  Tr.  485,  2  Salk.  634.  But  there 
must  be  an  insurrection  and  it  must  be  for  an  object  of  a  general  nature, 
and  there  must  be  force  accompanying  insurrection.  R.  v.  Frost,  9  C.  &  P. 
129.  If  an  armed  body  of  men  enter  a  town  with  the  object  merely  of 
making  a  demonstration  of  their  strength  to  the  magistracy  in  order  to 
procure  the  liberation  of  prisoners  convicted  of  some  political  offence  or  to 
have  their  punishment  mitigated,  this,  although  an  offence  of  a  serious 
nature,  is  not  treason.    *Ibid. 

Where  the  levying  of  war  is  direct,  i.e.,  open  rebellion  for  the  purpose 
of  deposing  the  Sovereign,  all  persons  assembled  and  marching  with  the 
rebels  are  guilty  of  treason  unless  compelled  to  join  and  continue  with  them 
pro  timore  mortis.  R.  v.  Earl  of  Essex,  1  St.  Tr.  1333;  R.  v.  Slavm,  17 
U.C.C.P.  205;  Fost.  216.  But  where  it  is  indirect  or  constructive  only,  i.e., 
when  levied  for  the  purpose  of  effecting  innovations  of  a  public  and  gen- 
eral nature  by  an  armed  force  or  to  obtain  the  redress  of  a  public  griev- 
ance, real  or  pretended,  those  only  of  the  rabble  who  actually  aid  and  assist 
in  doing  those  acts  of  violence  which  form  the  constructive  treason  can  be 
convicted  of  treason,  and  the  rest  are  merely  rioters.  R.  v.  Messenger,  6 
St.  Tr.  879;  R.  v.  Gordon,  21  St.  Tr.  485. 

Notwithstanding  the  party  accused  did  the  act  complained  of  with  a 
view,  under  the  influence  of  insane  delusion,  of  redressing  some  supposed 
grievances  or  injury,  or  of  producing  some  public  benefit,  he  is  nevertheless 
punishable  according  to  the  nature  of  the  crime  committed,  if  he  knew  at 
the  time  of  committing  such  crime  that  he  was  acting  contrary  to  law.  R. 
V.  Riel  (1885),  2  Man.  R.  321,  1  Terr.  L.R.  23,  10  App.  Cas.  675. 

Corroboration.] — No  person  accused  of  an  offence  under  this  section 
shall  be  convicted  upon  the  evidence  of  one  witness,  unless  such  witness  is 
corroborated  in  some  material  particular  by  evidence  implicating  the 
accused.     Sec.  1002. 

Time  for  prosecution.] — A  prosecution  for  treason  (except  treason  by 
killing  His  Majesty  or  where  the  overt  act  alleged  is  an  attempt  to  injure 
the  person  of  His  Majesty)  must  be  commenced  within  three  years  from 
the  time  of  the  commission  of  the  offence.     Sec.  1140. 
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Bail.]— See  sec.  699,   700. 
Special  provisiona  regarding  trial.] — See  sec.  897. 

The  ordinary  power  of  amending  indictments  (sec.  898)  does  not  ex- 
tend to  authorize  the  court  to  add  to  the  overt  acts  charged  in  an  indict- 
ment for  treason  or  other  offence  under  sees.  76  to  86,  inclusive.  Code  sec. 
847. 

Naturalization,] — A  British  subject  commits  a  treasonable  act  by  be- 
coming naturalized  in  the  enemy's  country  during  hostilities  and  is  liable 
in  respect  of  subsequent  treasonable  acts  notwithstanding  such  attempted 
naturalization.    R.  v.  Lynch,  [1903]   1  K.6.  144. 

Resident  alien.] — In  De  Jager  v.  Attorney-General  of  Natal  (1907), 
A.C.  326,  the  Privy  (Council  held  that  where  an  alien  resident  within 
British  territory  assists  invaders  during  the  absence  of  the  British  forces, 
he  is  guilty,  and  may  properly  be  convicted  of  high  treason;  and  that 
there  is  no  law  relieving  an  alien  from  his  duty  of  allegiance  because  an 
enemy  temporarily  makes  good  his  military  occupation  of  the  district  in 
which  the  alien  resides. 

16«  In  every  case  in  which  it  is  treason  to  conspire  with  Overt  act. 
any  person  for  any  purpose,  the  act  of  so  conspiring,  and  every 
overt  act  of  any  such  conspiracy,  is  an  overt  act  of  treason.; 
55-56  v.,  c.  29,  s.  66. 

Treasonable  conspiracy  as  an  overt  act.] — Where  a  conspiracy  is  laid 
as  an  overt  act  the  acts  of  any  of  the  conspirators  in  furtherance  of  the 
common  design  may  be  given  in  evidence  against  all.  R.  v.  Hardy,  1 
East  P.C.  98;  R.  v.  Stone,  6  T.R.  527;  R.  v.  McCafferty,  10  0)x  C.C.  603. 

The  first  thing  to  be  proved  is  the  conspiracy  and  that  the  defendant 
was  connected  with  it,  and  afterwards,  if  it  is  intended  to  put  in  evidence 
the  acts  of  a  co-conspirator,  it  must  be  shewn  that  such  co-conspirator  was 
a  member  of  the  same  conspiracy,  and  that  the  act  done  was  in  furtherance 
of  the  common  design.  R.  v.  Sidney,  9  St.  Tr.  817;  R.  v.  Lovat,  18  St.  Tr. 
529. 

76.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty 

to  two  years'  imprisonment  who,—  Accessories 

(a)  becomes  an  accessory,  after  the  fact,  to  treason ;  or,  after  the 

(b)  knowing  that  any  person  is  about  to  commit  treason  does  ^^^\' 

not,  with  all  reasonable  despatch,  give  information  thereof  p^^^n"^  ^^ 
to  a  justice  of  the  peace,  or  use  other  reasonable  endeavours  treason. 
to  prevent  the  commission  of  the  same.     55-56  V.,  c.  29, 
8.  67. 

Indictment.] — See  sec.  847. 

77.  Every  subject  or  citizen  of  any  foreign  state  or  country  , 

at  peace  with  His  Majesty,  who, —  by  subjecT^of 

(a)  is  or  continues  in  arms  against    His    Majesty  within  *  ****®  ^^ 

n^-^^A^     rv«  peace  with 

Canada;  or.  His  Majesty. 

(o)  commits  any  act  of  hostility  therein ;  or. 
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(c)  enters  Canada  with  intent  to  levy  war  against  His 
Majesty,  or  to  commit  any  indictable  offence  therein  for 
which  any  person  would,  in  Canada,  be  liable  to  suffer 
death ;  and, 

every  subject  of  His  Majesty  who, — 

(a)  within  Canada  levies  war  against  His  Majesty  in  com- 
pany with  any  of  the  subjects  or  citizens  of  any  foreign 
state  or  country  at  peace  with  His  Majesty;  or, 

,  (h)  enters  Canada  in  company  with  any  such  subjects  or 
citizens  with  intent  to  levy  war  against  His  Majesty,  or  to 
commit  any  such  offence  therein ;  or, 
(c)  with  intent  to  aid  and  assist,  joins  himself  to  any  person 
who  has  entered  Canada  with  intent  to  levy  war  against 
His  Majesty,  or  to  commit  any  such  offence  in  Canada ; 

is  guilty  of  an  indictable  offence  and  liable  to  suffer  death. 

55-56  v.,  c.  29,  s.  68. 

This  offence  is  triable  either  before  a  superior  court  of  criminal  jurisdic- 
tion or  by  a  militia  general  court-martial.  The  superior  court  has  no  dis- 
cretion as  to  the  punishment  to  be  awarded,  but  a  court-martial  has. 
Burbidge  Cr.  Law  Dig.  46. 

As  to  the  jurisdiction  of  courts  martial,  see  the  Militia  Act,  R.S.C. 
(1906),  ch.  41,  sees.  102-104. 

Indictment  J] — See  sec.  847. 

78.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who  forms, — 

(a)  an  intention  to  depose    His    Majesty  from  the  style, 
honour  and  royal  name  of  the  Imperial  Crown  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  or  of  any 
other  of  His  Majesty's  dominions  or  countries;  or, 
(h)  an  intention  to  levy  war  against  His  Majesty  within 
any  part  of  the  said  United  Kingdom,  or  of  Canada,  in 
order  by  force  or  constraint  to  compel  him  to  change  his 
measures  or  counsels,  or  in  oirder  to  put  any  force  or  con- 
straint upon  or  in  order  to  intimidate  or  overawe  both 
Houses  or  either  House  of  Parliament  of  the  United  King- 
dom or  of  Canada ;  or, 
(c)  an  intention  to  move  or  stir  any  foreigner  or  stranger 
with  force  to  invade  the  said  United  Kingdom,  or  Canada, 
or  any  other  of    His    Majesty's  dominions  or  countries 
under  the  authority  of  His  Majesty ; 
and    manifests    any  such    intention    by  conspiring  with  any 
person  to  carry  it  into  effect,  or  by  any  other  overt  act,  or  by 
publishing  any  printing  or  writing.    55-56  V.,  c.  29,  s.  69. 
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lAmitatians.] — ^A  prosecution  under  this  section  cannot  be  commenced 
after  the  expiration  of  three  years  from  the  time  of  the  commission  of  the 
offence.  Section  1140.  And  no  person  shall  be  prosecuted  under  the  provi- 
sions of  this  section  for  any  overt  act  of  treason  expressed  or  declared  by 
open  and  advised  speaking,  unless  information  of  such  overt  act  and  of 
the  words  by' which  the  same  was  expressed  or  declared  is  given  upon  oath 
to  lat  justice  within  six  days  after  the  words  are  spoken  and  a  warrant 
for  the  apprehension  of  the  offender  is  issued  within  ten  days  after  such 
information  is  given.     Section  1140(2). 

Indictment,]-^See  sec.  847. 

79*  Every  one  is  ^Ity  of  an  indictable  offence  and  liable  conspiracy 
to  fourteen  years'  imprisonment  who  confederates,  combines  or  tointimi- 
conspires  with  any  person  to  do  any  act  of  violence  in  order  to  f^i*  ture 
intimidate,  or  to  put  any  force  or  constraint  upon,  any  le^s- 
lative  council,  legislative  assembly  or  house  of  assembly.   55-56 
v.,  c.  29,  s.  70. 

Common  law  offence.] — On  demurrer  to  an  indictment  for  conspiracy 
to  bring  about  a  change  in  the  government  of  the  Province  of  Ontario  by 
Inribing  members  of  l^e  Legislature  to  vote  against  the  government,  it 
was  held  that  such  was  an  indictable  offence  as  a  common  law  misdemean- 
our. R.  V.  Bunting,  7  Ont.  R.  524.  The  fact  that  the  Legislature  has 
power  by  statute  to  punish  as  for  a  contempt  does  not  oust  the  jurisdic- 
tion of  the  courts  where  the  offence  is  of  a  criminal  character;  the  same 
act  may  be  in  one  aspect  a  contempt  of  the  Legislature  and  in  another 
aspect  an  indictable  offence.     Ibid. 

Indictment.] — See  sec.  847. 

80<  Every  one  is  guilty  of  an  indictable  offence  and  liable  Assaults 
to  seven  years'  imprisonment,  and  to  be  whipped  once,  twice  or  "^^"  *^® 
thrice  as  the  court  directs,  who, — 

(a)  wilfully  produces,  or  has,  near  His  Majesty,  any  arm  Acts 
or  destructive  or  dangerous  thing  with  intent  to  use  the  intended 
same  to  injure  the  person  of,  or  to  alarm  His  Majesty;  injure™h^^ 

or,  King. 

(I)  wilfully  and  with  intent    to    alarm    or    to    injure  His  other  simi-. 
Majesty,  or  to  break  the  public  peace,  lar  acts, 

(i)  points,  aims  or  presents,  or  attempts  to  point,  aim  or 

present,  at  or  near  His  Majesty,  any  firearm,  loaded  or 

not,  or  any  other  kind  of  arm, 
(ii)  discharges  or  attempts  to   discharge  at  or   near  His 

Majesty  any  loaded  arm, 
(lii)  discharges  or  attempts   to  discharge  any  explosive 

material  near  His  Majesty, 
(iv)  strikes,  or  strikes  at,  or  attempts  to  strike,  or  strike 

at.  His  Majesty  in  any  manner  whatever. 
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(v)   throws,  or  attempts  to  throw,  anything  at  or  upon 
His  Majesty.    55-56  V.,  c.  29,  s.  71. 

Indictment,'} — See  sec.  847. 

81*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisouQient  for  life,  who  for  any  traitorous  or  mutinous 
purpose,  endeavours  to  seduce  any  person  serving  in  His 
Majesty's  forces  by  sea  or  land  from  his  duty  and  allegiance  to 
His  Majesty,  or  to  incite  or  stir  up  any  such  person  to  commit 
any  traitorous  or  mutinous  practice.    55-56  V.,  c.  29,  s.  72. 

This  section  is  derived  from  the  Imperial  Statute  37  Geo.  III.,  ch.  70» 
the  Incitement  to  Mutiny  Act  of  1707. 

A  sailor  who  has  been  in  the  sick  hospital  for  thirty  days  and  who  is, 
therefore,  not  entitled  to  pay  nor  liable  to  a  court-martial,  is  still  "serv- 
ing" within  this  section.     R.  v.  Tierney,  R.  &  R.  74. 

Indictment,] — See  sec.  847. 
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82*  Every  one  is  guilty  of  an  offence  punishable  on  indict- 
ment, or  on  summary  conviction  before  two  justices,  who,  not 
being  an  enlisted  soldier  in  His  Majesty's  service,  or  a  seaman 
in  His  Majesty's  naval  service, — 

(a)  by  words  or  with  money,  or  by  any  other  means  what- 
soever, directly  or  indirectly,  persuades  or  procures,  or  goes 

about  or  endeavours  to  persuade,  prevail  on  or  procure, 
any  such  seaman  or  soldier  to  desert  from  or  leave  His 
Majesty's  military  or  naval  service;  or, 

(b)  conceals,  receives  or  assists  any  deserter  from  His 
Majesty's  military  or  naval  service,  knowing  him  to  be 
such  deserter; 

and  is  liable,  on  conviction  under  indictment,  to  fine  and  im- 
prisonment in  the  discretion  of  the  court,  and  on  summary  con- 
viction before  two  justices,  to  a  penalty  not  exceeding  two 
hundred  dollars,  and  not  less  than  eighty  dollars  and  costs,  and 
in  default  of  payment  to  imprisonment  for  any  term  not  ex- 
ceeding six  months.    55-56  V.,  c.  29,  s.  73. 

The  Merchants'  Shipping  Act,  which  is  in  force  in  Canada,  also  makes 
it  an  offence  "If  a  person  by  any  means  whatever  persuades  or  attempts 
to  persuade  a  seaman  or  apprentice  to  desert  from  his  ship";  but  that 
pirovision  applies  only  to  British  ships.  Poll  v.  Dambe,  [1901]  2  K.B. 
579. 

Indictment,] — See  sec.  847. 

Moiety  of  fine  to  prosecutor.] — See  sec.  1042. 

Arrest  of  suspected  deserters,] — See  sec.  657. 
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88«  Every  one  who  resists  the  execution  of  any  warrant  Resisting 
authorizing  the  breaking  open  of  any  building  to  search  for  execution  of 
any  deserter  from  His  Majesty's  military  or  naval  service  is  warrant, 
guilty  of  an  offence  and  liable  on  summary  conviction  before 
two  justices  to  a  penalty  of  eighty  dollars.     55-56  V.,  c.  29, 
8.  74. 

Compare  sub-sec.  3  of  sec.  657. 
See  also  as  to  reward  to  prosecutor  sec.  1042. 
Moiety  of  fine  to  prosecutor.] — See  sec.  1042. 
Indictment,] — See  sec.  847. 

• 

84*  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  Penalty, 
mary  conviction,  to  six  months'  imprisonment  with  or  without 
hard  labour,  who, — 

(a)  persuades  any  man  who  has  been  enlisted  to  serve  in  any  Persuading 
corps  of  militia,  or  who  is  a  member  of  or  has  engaged  to  J^®^  *o 
serve  in  the  Royal  Northwest  Mounted  Police  Force,  to    ^^^  ' 
desert,  or  attempts  to  procure  or  persuade  any  such  man  to 
desert;  or, 

(h)  knowing  that  any  such  man  is  about  to  desert,  aids  or  Assisting, 
assists  him  in  deserting;  or, 

(c)  knowing  that  any  such  man  is  a  deserter,  conceals  him  Concealing, 
or  aids  or  assists  in  his  rescue.    55-56  Y.,  c.  29,  s.  75. 

Indictment.] — See  sec.  847. 

Information  Illegally  Obtained  or  Communicated. 

85.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  imprisonment  for  one  year,  or  to  a  fine  not  exceeding  one 
hundred  dollars,  or  to  both  imprisonment  and  fine,  who, — 

(a)  for' the  purpose  of  wrongfully  obtaining  information,        For  purpose 
(i)  enters  or  is  in  any  part  of  a  fortress,  arsenal,  factory,  of  ^"^aw- 
dockyard,    camp,    ship,    office   or   other   like    place   in  obtaining?. 
Canada  belonging  to  His  Majesty,  in  which  part  he  is  Entering 
not  entitled  to  be,  or  .  fortress,  etc. 

(ii)  when  lawfully  or  unlawfully  in  any  such  place  as  Obtaining 
aforesaid,   either  obtains  any   document,  sketch,   plan,  after  entry, 
model  or  knowledge  of  anything,  which  he  is  not  en- 
titled to  obtain,  or  takes  without  lawful  authority  any 
sketch  or  plan,  or 

(iii)  when  outside  any  fortress,   arsenal,   factory,   dock-  Attempting 
yard  or  camp  in  Canada,  belonging  to  His  Majesty,  to  take 
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takes,  or  attempts  to  take,  without  authority  given  by 
or  on  behalf  of  His  Majesty,  any  sketch  or  plan  of  that 
fortress,  arsenal,  factory,  dockyard  or  camp ;  or, 

(b)  knowingly  having  possession  of  or  cdntrol  over  any  docu- 
ment, sketch,  plan,  model,  or  knowledge  obtained  or  taken 
by  means  of  any  act  which  constitutes  an  offence  against 
this  and  the  next  following  section,  at  any  time  wilfully 
and  without  lawful  authority  communicates  or  attempts 
to  communicate  the  same  to  any  person  to  whom  the  same 
ought  not,  in  the  interests  of  the  state,  to  be  communicated 
at  that  time;  or, 

(c)  after  having  been  entrusted  in  confidence  by  some  officer 
under  His  Majesty  with  any  document,  sketch,  plan, 
model  or  information  relating  to  any  such  place  as  afore- 
said, or  to  the  naval  or  military  affairs  of  His  Majesty, 
wilfully,  and  in  breach  of  such  confidence,  communicates 
the  same. when,  in  the  interests  of  the  state,  it  ought  not 
to  be  communicated;  or, 

(d)  having  possession  of  any  document  relating  to  any  fort- 
ress, arsenal,  factory,  dockyard,  camp,  ship,  office  or  other 
like  place  belonging  to  His  Majesty,  or  to  the  naval  or 
military  affairs  of  His  Majesty  in  whatever  manner  the 
same  has  been  obtained  or  taken,  at  any  time  wilfully 
communicates  the  same  to  any  person  to  whom  he  knows 
the  same  ought  not,  in  the  interests  of  the  state,  to  be  then 
communicated. 

2.  Every  one  who  commits  any  such  offence  intending  to 
communicate  to  a  foreign  state  any  information,  document, 
sketch,  plan,  model  or  knowledge  obtained  or  taken  by  him,  or 
entrusted  to  him  as  aforesaid,  or  communicates  the  same  to 
any  agent  of  a  foreign  state,  is  guilty  of  an  indictable  offence 
and  liable  to  imprisonment  for  life.    55-56  V.,  c.  29,  s.  77. 

Origin  of  8tatut€.'\ — This,  and  the  following  section,  are  an  adaptation 
of  the  Imperial  statute  52  &  63  Vict.,  ch.  52,  the  Official  Secrets  Act  1889. 
That  Act  was  by  its  terms  made  applicable  to  British  possessions  not 
within  the  United  Kingdom;  but  it  is  provided  that  if  by  any  law  made 
before  or  after  the  passing  thereof  by  the  Legislature  of  any  British  pos- 
sessions provisions  are  made  which  appear  to  His  Majesty  the  King  to  be 
of  the  like  effect  as  those  contained  in  such  Act,  His  Majesty  may  by  order 
in  council,  suspend  the  operation  within  such  British  possession  of  such 
Act  or  of  any  part  thereof,  so  long  as  such  law  continues  in  force  there 
and  no  longer  (sec.  5).  But  the  suspension  in  any  British  possession  is 
limited  by  a  proviso  that  it  shkll  not  extend  to  the  holder  of  any  office 
under  His  Majesty  the  King  who  is  not  appointed  to  that  office  by  the 
government  of  that  possession. 

Interpretation.] — See   sec.   73. 
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lAmitatian.] — By  sec.  692  it  is  provided  that  no  person  shall  be  prose- 
cuted for  the  offence  of  unlawfully  obtaining  and  communicating  official 
information,  without  the  consent  of  the  Attorney-General  or  of  the  At- 
torney-General of  Canada. 

Indictment,] — See  sec.  847. 

86*  Every  one  who,  by  means  of  his  holding  or  having  held  Communi- 
an  office  under  His  Majesty,  has  lawfully  or  unlawfully  either  eating  mfor- 
obtained  possession  of  or  control  over  any  document,  sketch,  acquired  in 
plan  or  model,  or  acquired  any  information,  and  at  any  time  office, 
csorruptly,  or  contrary  to  his  official   duty,  communicates  or 
attempts  to  communicate  such  document,  sketch,  plan,  model  or 
information  to  any  person  tb  whom  the  same  ought  not,  in  the 
interests  of  the  state,  or  otherwise  in  the  public  interest,  to  be 
then   communicated,   is   guilty   of   an   indictable   offence   and 
liable, — 

(a)  if  the  communication   was  made,  or  attempted  to  be  Penalty. 
'     made,  to  a  foreign  state,  to  imprisonment  for  life;  and, 

(b)  in  any  other  case,  to  imprisonment  for  one  year,  or  to  idem. 
a  fine  not  exceeding  one  hundred  dollars,  or  to  both  impri- 
sonment and  fine. 

2.  This  section  shall  apply  to  a  person  holding  a  contract  Application 
with  His  Majesty,  or  with  any  department  of  the  Government  ^'  section, 
of  the  United  Kingdom,  or  of  the  Gk>vemment  of  Canada,  or 
of  any  province,  or  with  the  holder  of  any  office  under  His 
Majesty  as  such  holder,  where  such  contract  involves  an  obliga- 
tion of  secrecy,  and  to  any  person  employed  by  any  person  or 
body  of  persons  holding  such  a  contract  who  is  under  a  like 
obligation  of  secrecy,  as  if  the  person  holding  the  contract,  and 
the  person  so  employed  were  respectively  holders  of  an  office 
under  His  Majesty.    55-56  V.,  c.  29,  s.  78. 

An  indictment  for  inciting  the  commission  of  an  offence  binder  sub-sec. 
2,  in  respect  of  the  offence  mentioned  in  sec.  86(d),  was  quashed  for  want 
of  an  averment  that  the  person  incited  had  obtained  possession  or  contr(d 
of  the  document.  R.  v.  Stuart  (1899),  Central  Cr.  Court  referred  to  in 
Archbold  Cr.  Plead.  966. 

Limitaiion^.l — See  sec.  592. 

Interpretatton,] — See   sec.   73. 

Indictment.] — See  sec.  847. 

Unlawful  Assemblies  and  Riois, 

81.  An  unlawful  assembly  is  an  assembly  of  three  or  more  Definition  of 
persons  who,  with  intent  to  carry  out  any  common  purpose,  unlawful 
assemble  in  such   a  manner    or  so    conduct    themselves  when  assembly. 
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assembled  as  to  cause  persons  in  the  neighbourhood  of  such 
assembly  to  fear,  on  reasonable  grounds,  that  the  persons  so 
assembled  will  disturb  the  peace  tumultuously,  or  will  by  such 
assembly  needlessly  and  without  any  reasonable  occasion  pro- 
voke other  persons  to  disturb  the  peace  tumultuously. 

2.  Persons  lawfully  assembled  may  become  an  unlawful 
assembly  if  they  conduct  themselves  with  a  common  purpose  in 
such  a  manner  as  would  have  made  their  assembling  unlawful 
if  they  had  assembled  in  that  manner  for  that  purpose. 

3.  An  assembly  of  three  or  more  persons  for  the  purpose  of 
protecting  the  house  of  any  one  of  their  number  against  persons 
threatening  to  break  and  enter  such  house  in  order  to  commit 
any  indictable  offence  therein  is  not  unlawful.  55-56  V.,  c.  29, 
s.  79. 

Examples  of  unlawful  a8aemhly.'\ — ^The  difference  between  a  "riot"  and 
an  "unlawful  assembly"  is  that  the  former  is  a  tumultuous  meeting  of 
persons  upon  some  purpose  which  they  actually  execute  wifh  violence,  and 
the  latter  is  a  mere  assembly  of  persons  for  treasonable  or  seditious 
purposes;  R.  y.  Rankin,  7  St.  Tr.  (N.S.)  711;  or  upon  a  purpose  which,  if 
executed,  would  make  them  rioters,  but  which  they  do  not  execute  nor  make 
any  motion  to  execute.  .  R.  v.  Kelly,  6  U.C.C.P.  372 ;  R.  v.  Birt,  6  C.  &  P. 
164.  The  offence  formerly  known  as  "rout"  was  an  unlawful  assembly  in 
which  the  parties  had  made  some  motion  to  execute  the  purpose,  which,  if 
executed,  would  make 'them  rioters.  R.  y.  Vincent,  0  C.  k  P.  91.  But 
such  would  now  be  "riot"  under  the  statutory  definitions  contained  in 
sec.  80. 

The  march  of  a  Salvation  Army  band  through  the  streets  of  a  town  in 
which  street  music  was  prohibited,  and  which  resulted  in  a  breach  of  the 
peace,  was  held  not  to  be  an  unlawful  assembly  where  the  bandsmen  did  not 
have  anv  reason  to  believe  that  their  acts  would  cause  a  breach  of  the 
peace.    R.  v.  Clarkson,  17  Cox  C.C.  483. 

Persons  assembling  with  intent  to  carry  out  a  common  purpose  must 
not  do  so  in  such  a  manner  as  to  needle<}sly  and  without  any  reasonable 
occasion  provoke  other  persons  to  disturb  the  peace  tumultuously,  and  if 
they  do  so,  and  persons  in  the  neighbourhood  are  on  reasonable  grounds 
afraid  that  such  a  result  will  follow,  the  assembly  will  be  unlawful  under 
the  definition  in  the  section.  This  extends  the  common  law  offence  and 
makes  the  decision  in  Beatty  v.  Gillbanks  (1882),  9  Q.B.D.  308,  inappli- 
cable. In  that  case  members  of  the  Salvation  Army  assembled  together 
in  the  street  for  a  lawful  object,  but  with  a  knowledge  that  their  assembly 
would  be  opposed  and  resisted  by  other  persons  in  such  a  way  as  would 
in  all  probability  tend  to  the  commission  of  a  breach  of  the  peace  on  the 
part  of  the  opposing  persons.  The  procession  of  the  Salvation  Army  was 
forcibly  opposed  by  a  number  of  persons  but  no  violence  was  used  by  the 
Salvation  Army  members.  It  was  held  by  Field  and  Cave,  JJ.,  that  the 
assemblv  of  the  latter  was  not  unlawful,  and  that  a  man  is  not  to  be  con- 
victed for  doing  a  lawful  act,  although  he  knows  that  his  doing  it  may 
cause  another  to  do  an  unlawful  act. 

A  meeting  lawfully  convened  may  become  unlawful  if  seditious  words 
are  spoken  of  such  a  nature  as  to  be  likelv  to  produce  a  breach  of  the 
peace.     R.  v.  Burns   (1886),  16  Cox  C.C.  355. 

Assemblies  to  obstruct  the  officers  of  the  law  are  unlawful.    R.  v.  Me- 
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Naughten,  14  Cox  C.C.  576;  or. to  witness  a  prize  fight.  R.  v.  Billingham, 
2  C.  &  P.  234;  It  y.  Perkins,  4  C.  &  P.  537.  See  sec.  95  as  to  the  offence 
of  promoting  a  prize  fight. 

Suppressing  unlawful  a8semhly.'\ — ^The  magistrates  and  the  police  are 
justified  in  dispersing  an  assembling  which  is  unlawful.     (VKelly  y.  Har-  « 

vey,  16  Cox  C.C.  436.  Redford  y.  Birley,  1  St.  Tr.  (N.S.)  1071,  1239;  R. 
v.  Neale,  3  St.  Tr.  (N.S.)  1312.  After  refusal  to  disperse,  force  may  be 
used  to  compel  them  to  do  so,  and  the  persons  resisting  may  be  punished 
ar  rioters.  R.  y.  Jones,  6  St.  Tr.  (N.S.)  811;  R.  y.  Fursey  (1833),  St.  Tr. 
(N.S.)  543.  6  C.  &  P.  81.  Nor  is  it  necessary  to  first  read  the  Riot  Act 
or  to  proclaim  the  meeting  unlawful  before  using  force  to  disperse  it. 
Ibid. 

Punishment.] — See  sec.  89.  ^ 

88*  A  riot  is  an  unlawful  assembly  which  has  begun  to  Definition 
disturb  the  peace  tumultuously.    55-56  V.,  c.  29,  s.  80.  o'  "«*• 

Riot  at  common  law,'] — ^At  common  law  a  riot  was  "a  tumultuous  dis- 
turbance of  the  peace  by  three  person?  or  more  assembling  together  of 
their  own  authority,  with  an  intent  mutually  to  assist  one  another  against 
any  who  shall  oppose  them  in  the  execution  of  some  enterprise  of  a  private 
nature,  and  afterwards  actually  executing  the  same  in  a  violent  and  turbu- 
lent manner  to  the  terror  of  the  people,  whether  the  act  intended  was  of 
itself  lawful  or  unlawful."  Hawkins  P.C,  ch.  28,  sec.  1,  p.  613;  Field  y. 
Metropolitan  Police,  [1907]  2  E.B.  853. 

Distinguishsd  from  unlawful  (tssemhly.'] — ^Where  before  the  Code  a  per- 
son was  indicted  for  a  riot  and  assault,  and  the  jury  found  him  guilty  of 
a  riot,  but  not  of  the  assault  charged;  it  was  held  that  the  conviction 
for  riot  could  not  be  sustained,  the  assault,  the  object  of  the  riotous  as- 
sembly, not  having  been  executed;  although  the  defendant  might  have 
been  guilty  of  joining  in  an  unlawful  assembly.  R.  v.  Kelly  (1857),  6 
U.C.C.P.  372.  The  present  section  makes  it  unnecessary  that  the  object 
of  the  disturbance  should  have  been  actually  carried  out  if  there  has 
been  a  tumultuous  disturbance  of  the   peace. 

A  procession  having  been  attacked  by  rioters,  the  prisoner,  one  of  the 
processionists,  and  in  no  way  connected  with  the  rioters,  was  proved  during 
the  course  of  the  attack  to  have  fired  off  a  pistol  on  two  occasions,  first  in 
the  air  and  then  at  the  rioters.  So  far  as  appeared  from  the  evidence,  the 
prisoner  acted  alone  and  not  in  connection  witlf  any  one  else.  It  was  held  . 
that  a  conviction  for  riot  could  not  be  sustained.  R.  v.  Corcoran  (1876), 
26  U.C.C.P.  134. 

Punishment  and  procedure."] — See  sees.  90-97,  inclusive. 

89*  Every  member  of  an  unlawful  assembly  is  guilty  of  an  Punishment 
indictable  oflfence  and  liable  to  one  year's  imprisonment.  55-56  of  unlawful 
v.,  c.  29,  s.  81.  assembly. 

Unlawful  assembly  defined.] — See  sec.  87.  , 

Evidence  of  other  meetings.] — It  has  been  held  in  New  Brunswick  that 
it  is  not  a  ground  for  quashing  a  conviction  for  imlawful  assembly  on  a 
certain  day  that  evidence  of  an  unlawful  assembly  on  another  day  has 
been  improperly  received,  if  the  latter  charge  was  abandoned  by  the  prose- 
cuting counsel  at  the  close  of  the  case,  and  there  was  ample  evidence  to 
sustam  the  conviction.     R.  v.  Mailloux,  3  Pugsley   (N.B.)  493.    And  evi- 
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dence  of  the  conduct  of  the  accused  persons  on  the  day  previous  to  their 
alleged  unlawful  assembly  is  not  admissible  on  their  behalf  to  explain  or 
qualify  their  conduct  at  the  time  of  the  alleged  offence.     Ibid. 

Punishment        90.  Every  rioter  is  guilty  of  an  indictable  oflfence  and  liable 
of  riot.         iq  two  years'  imprisonment  with  hard  labour.    55-56  V.,  e.  29, 
s.  82. 

Suppression  of  riot.] — See  sees.  48-51,  inclusive,  89-97,  inclusive,  and 
sec.    167. 

If  the  magistrate  neither  reads  the  Riot  Act  nor  restrains  nor  ap- 
prehends the  rioters,  nor  gives  any  orders  to  fire  on  them,  nor  makes  use 
of  an  available  military  force,  such  will  be  primA  facie  evidence  of  criminal 
neglect  on  his  part.  R.  v.  Kennett,  5  C.  &  P.  282.  He  is  justified  in  using 
such  force  as  he  on  good  faith  and  on  reasonable  and  probable  grounds 
believes  necessary,  but  it  must  not  be  out  of  proportion  to  the  danger  to  be 
reasonably  apprehended  from  a  continuance  of  the  riot.  Section  48.  Ste- 
venson V.  Wilson,  2  L.C.J.  264;  R.  v.  Pinney  (1832),  5  C.  &  P.  254. 

Svidenee.] — To  prove  a  person  to  be  a  rioter,  it  is  not  sufficient  to 
merely  shew  that  the  riot  took  place  and  that  the  accused  was  present 
among  them.  It  must  be  shewn  that  he  did  something  by  work  or  act  to 
take  part  in,  help  or  incite  the  riotous  proceedings.  R.  v.  Atkinson,  11 
Cox  330.  If,  however,  his  assistance  is  demanded  by  officers  of  the  law  to 
aid  in  suppressing  the  riot,  his  failure  to  aid  them  is  indictable  under  sec 
95.    R.  V.  Sherlock,  10  Cox  C.C.  170;  R.  v.  Brown,  C.  &  Mar.  314. 

The  acts  of  the  rioters  may  be  proved  severally,  as  in  conspiracy,  before 
evidence  is  given  to  connect  their  fellow  rioters.  R.  v.  Cooper,  1  Rass. 
tlrimes,  6th  ed.  585. 

Reading  the  91.  It  is  the  duty  of  every  sheriff,  deputy  sheriff,  mayor  or 
Riot  Act.  other  head  officer,  and  justice,  of  any  county,  city  or  town, 
who  has  notice  that  there  are  within  his  jurisdiction  persons 
to  the  number  of  twelve  or  more  unlawfully,  riotously 
and  tumultuously  assembled  together  to  the  disturbance  of  the 
public  peace,  to  resort  to  the  place  where  such  unlawful,  riotous 
and  tumultuous  assembly  is,  and  among  the  rioters,  or  as  near 
to  them  as  he  can  safeljf  come,  with  a  loud  voice  to  command  or 
cause  to  be  commanded!  silence,  and  after  that  openly  and  with 
loud  voice  to  make  or  cause  to  be  made  a  proclamation  in  these 
words  or  to  the  like  effect : — 
Proclama-  *Our  Sovereign  Lorjd  the  King  charges  and  commands  all 

tion.  persons  being  assembled  immediately  to  disperse  and  peaceably 

to  depart  to  their  habitations  or  to  their  lawful  business,  upon 
the  pain  of  being  guilty  of  an  offence  on  conviction  of  which 
they  may  be  sentenced  to  imprisonment  for  life. 

'God  Savb  the  Kino.' 
55-56  v.,  c.  29,  s.  83. 

The  Riot  Act  is  not  validly  proclaimed  if  the  concluding  words  of  the 
proclamation,  "God  save  the  King,"  are  omitted.  R.  v.  Child,  4  G.  &  P. 
442. 


Part  11.  Criminal  Code.  [§92]  69 

92*  All  persons  are  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  imprisonment  for  life  who, — 

(a)  with  force  aiid  arms  wilfully  oppose,  hinder  or  hurt  any  Preventing 
person  who  begins  or  is  about  to  make  the  said  proclama-  |^^*°**' 
tion,  whereby  such  proclamation  is  not  made ;  or, 

(b)  continue  together  to  the  number  of  twelve  for  thirty  ^°*  .<^"" 
minutes  after  such  proclamation  has  been  made,  or  if  they  P®^®*°^- 
know  that  its  making  was  hindered  as  aforesaid,  within 
thirty  minutes  after  such  hindrance.     55-56  V.,  c.    29, 

s.  83. 

A  prosBcution  for  opposing  the  reading  of  the  Riot  Act  or  for  continu- 
ing together  after  proclamation,  must  be  brought  within  one  year  from  ' 
the  commission  of  the  offence.    Section  1140(c). 

98*  If  the  persons  so  unlawfully,  riotously  and  tumultu-  Duty  of 
ously  assembled  together,  or  twelve  or  more  of  them,  continue  officers  if 
together,  and  do  not  disperse  themselves,  for  the  space  of  thirty  not  dfsTCrse. 
minutes  after  the  proclamation  is  made  or  after  such  hindrance 
as  aforesaid,  it  is  the  duty  of  every  such  sheriff,  justice  and 
other  officers,  and  of  all  persons  required  by  them  to  assist,  to 
cause  such  persons  to  be  apprehended  and  carried  before  a 
justice. 

2.  If  any  of  the  persons  so  assembled  are  killed  or  hurt  in  the  indemnifica- 
apprehension  of  such  persons  or  in  the  endeavour  to  apprehend  tion  of 

or  disperse  them,  by  reason  of  their  resistance,  «very  person  ^  ^^^^' 
ordering  them  to  be  apprehended  or  dispersed,  and  every  person 
executing  such  orders,  are  indemnified  against  all  proceedings 
of  every  kind  in  respect  thereof. 

3.  Nothing  in  this  section  contained  shall,  in  any  way,  limit  Section  not 
or  affect  any  duties  or  powers  imposed  or  given  by  this  Act  as  restrictive. 
to  the  suppression  of  riots  before  or  af t^r  the  making  of  the  said 
proclamation.    55-56  V.,  c.  29,  s.  84. 

Se#  sees.  48-51  and  04-05. 

94.  Every  sheriff,  deputy  sheriff,  mayor  or  other  head  officer,  Neglect  of 
justice,   or  other  magistrate,   or  other  peace   officer,   of  any  peaxse  officer 
county,  city,  town,  or  district,  who  has  notice  that  there  is  a  *?^8^PPr«*» 
riot  within  his  jurisdiction,  who,  without    reasonable    excuse 

omits  to  do  his  duty  in  suppressing  such  riot;  is  guilty  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment.  55-56 
T.,  c.  29,  s.  140. 

95.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Neglect  to 
to  one  year's  imprisonment  who,  having  reasonable  notice  that  aid  peace 
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t^^*'t  he  is  required  to  assist  any  sheriff,  deputy  sheriff,  mayor,  or 
other  head  officer,  justice,  magistrate,  or  peace  oflScer  in  sup- 
pressing any  riot,  without  reasonable  excuse  omits  to  do  so. 
55-56  v.,  c.  29,  s.  141. 

It  was  an  indictable  misdemeanour  at  common  law  to  refuse  to  assist  a 
peace  officer  in  quelling  a  riot.  R.  v.  Brown,  C.  &  Mar.  314;  R.  v.  Sher- 
lock, L.R.  1  C.C.R.  20,  10  Cox  C.C.  170. 

The  procedure  governing  the  calling  out  of  the  militia  in  aid  of  the 
civil  power  is  contained  in  the  Militia  Act,  R.S.C.  1906,  ch.  41,  sees.  80-00, 
inclusive. 

Riotous  de-  98,  All  persons  are  guilty  of  an  indictable  oflFence  and  liable 
prcmerty!  ^  imprisonment  for  life  who,  being  riotously  and  tumultuotisly 
assembled  together  to  the  disturbance  of  the  public  peace, 
unlawfully  and  with  force  demolish  or  pull  down,  or  begin  to 
demolish  or  pull  down,  any  building,  or  any  machinery, 
whether  fixed  or  movable,  or  any  erection  used  in  farming 
land,  or  in  carrying  on  any  trade  or  manufacture,  or  any 
erection  or  structure  used  in  condutting  the  business  of  any 
mine,  or  any  bridge,  wagon-way  or  track  for  conveying 
minerals  from  any  mine.    55-56  V.,  c.  29,  s.  85. 

It  is  not  a  defence  that  the  offender  believed  he  had  a  right  to  act  as  he 
did,  unless  he  actually  had  such  a  right.  Section  97(2).  Formerly  if  the 
demolition  was  executed  in  pursuance  of  the  bonft  fide  belief  that  the  house 
l>elonged  to  one  of  the  rioters,  this  would  be  a  defence  although  the  belief 
was  erroneous.*  R.  v.  Langford,  Carr.  &  M.  602;  R.  v.« Casey  (1874),  Irish 
R.  8  C.L.  408. 

As  to  similar  offences  without  riot,  see  sec.  510;  sees.  482-511;  and  as 
to  riotous  injury  or  damage*  to  buildings,  see  sec.  97. 

Begin  to  dewiolwffc.]— This  means  not  simply  the  demolition  of  a  part, 
but  of  a  part  with  intent  to  demolish  the  whole.  R.  v.  Ashton,  1  Lewin 
C.C.  296.  In  that  case  the  parties  first  broke  >he  windows  and  then  en- 
tered the  house  and  set  fire  to  the  furniture,  but  no  part  of  the  house  was 
burned.  Park,  J.,  thus  instructed  the  jury: — "If  you  think  the  prisoners 
originally  came  there  without  intent  to  demolish,  and  that  the  setting 
fire  to  the  furniture  was  an  afterthought  but  with  that  intent,  tUbn  you 
must  acquit  because  no  part  of  the  house  having  been  burned  there  was  no 
beginning  to  destroy  the  house.  If  they  came  originally  without  such  in- 
tent but  had  afterwards  set  fire  to  the  house  the  offence  is  arson.  If  you 
have  doubts  whether  they  originally  came  with  an  intent  to  demolish,  you 
may  use  the  setting  fire  to  the  furniture  under  such  circumstances  and  in 
such  manner  as  that  the  necessary  consequence,  if  not  for  timely  inter- 
ference, would  have  been  the  burning  of  the  house,  as  evidence  to  shew 
that  they  had  such  intent,  although  they  began  to  demolish  in  another 
manner."   Ibid. 

If  rioters  destroy  a  house  by  fire  the  offence  is  within  this  section,  and 
they  need  not  be  indicted  for  arson.  R.  v.  Harris,  Carr.  &  M.  661.  If  some 
of  the  prisoners  set  fire  to  the  house  itself,  and  others  carried  furniture 
out  of  the  house  and  burned  it  in  a  fire  made  outside,  it  will  be  for  the 
jury  to  say  whether  the  latter  were  not  encouraging  and  taking  part  in  a 
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general  design  of  destroying  both  the  house  and  the  furniture,  an4  if  bo 
the  jury  ought  to  convict.     Ibid. 

Where  rioters  destroy  a  house  by  fire  it  is  not  essential  to  prove 
Chat  the  person  accused  was  present  when  the  house  was  originally  set 
on  fire,  if  it  was  shewn  that  he  was  one  of  the  rioters  present  while  the 
fire  was  burning.     R.  v.  Simpson,  Carr.  k  M.  669. 

It  is  immaterial  that  the  principal  intent  of  the  rioters  was  the  capture 
or  personal  injury  of  an  individual  therein,  if  it  was  also  their  object  to 
demolish  the  house.    R.  v.  Batt,  6  C.  &  P.  329. 

Where  the  rioters  break  the  doors  and  windows  and  destroy  furniture  in 
the  house  and  then  go  away,  although  there  was  nothing  to  prevent  them 
committing  further  injury,  the  offence  is  not  within  this  section,  for  their 
going  away  imder  the  circumstances  shews  that  they  had  completed  their 
purpose  and  had  done  all  the  injury  they  intended  to  do.  R.  v.  Thomas. 
4  C.  &  P.  237 ;  R.  v.  Adams,  Carr.  &  M.  299. 

Form  of  indictment,'} — That  on  at  '. A.B.  and  CD.  [to- 
gether with  divers  other  evil-disposed  persons,  to  the  jurors  aforesaid  un- 
known,] unlawfully,  riotously  and  tiunultuously  did  assemble  together,  to 
the  disturbance  of  the  public  peace;  and  being  then  and  there  so  unlaw- 
fully, riotously  and  tumultuously  assembled  together  as  aforesaid,  did 
then  and  there,  unlawfully  and  with  force  [begin  to]  demolish  and  pull 
down  the  dwelling-house  of  (name),  there  situate,  against  the  peace,  etc., 
and  against  the  form  of  the  statute  in  such  case  made  and  provided, 
Criminal  Code,  sec.  96. 

97*  AH  persons  are  guilty  of  an  indictable  offence  and  liable  Riotous 
to  seven  years'  imprisonment  who,  being  riotously  and  tumul-^*™*^  ^ 
tuously  assembled  together  to   the   disturbance   of   the   public  ^^^^  ^' 
peace,  unlawfully  and  with  force  injure  or  damage  any  of  the 
things  mentioned  In  the  last  preceding  section. 

2.  It  shall  not  be  a  defence  to  a  charge  of  an  offence  against  Bond  fides 
this  or  the  last  preceding  section  that  the  offender  believed  he  ^^  defence. 
had  a  right  to  act  as  he  did,  unless  he  actually  had  such  a  right. 
55-56  v.,  c.  29,  s.  86. 

Form  of  indictment.] — ^That  on  at  A.  B.  and  CD.  [to- 
gether with  divers  other  evil-disposed  persons,  to  the  said  jurors  imknown,] 
unlawfully,  riotously,  and  tumultuously  did  assemble  together  to  the  dis- 
turbance of  the  public  peace,  and  being  then  and  there  so  unlawfully,  rio- 
tously and  tumultuously  assembled  together  as  aforesaid,  did  then  and 
there  unlawfully  and  with  force  injure  [or  damage]  a  certain  dwelling- 
house  of  one  (name)  there  situate,  against  the  form,  etc. 

Unlatpful  assembly,] — See  sec.  87. 

Unlawful  Drilling, 

98.  The  Governor  in  Council  is  authorized  from  time  to  Prohibition 
time  to  prohibit  assemblies,  without  lawful  authority,  of  persons  ^^  assem- 
for  the  purpose  of  training  or  drilling  themselves,  or  of  being 
trained  or  drilled  to  the  use  of  arms,  or  for  the  purpose  of 
practising  military  exercises,  movements  or  evolutions,  and  to 
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prohibit  persons  when  assembled  for  any  other  purpose  from  so 
training  or  drilling  themselves  or  being  trained  or  drilled. 

2.  Any  such  prohibition  may  be  general  or  may  apply  only 
to  a  particular  place  or  district  or  to  assemblies  of  a 
particular  character,  and  shall  come  into  operation  from  the 
publication  in  the  Canada  Gazette  of  a  proclamation  embodying 
the  terms  of  such  prohibition,  and  shall  continue  in  force  until 
the  like  publication  of  a  proclamation  issued  by  the  authority 
of  the  Governor  in  Council  revoking  such  prohibition. 

3.  Every  person  is  guilty  of  an  indictable,  offence  and  liable 
to  two  years*  imprisonment  who,  without  lawful  authority  and 
in  contravention  of  such  prohibition  or  proclamation, — 

(a)  is  present  at  or  attends  any  such  assembly  for  the  pur- 
pose of  training  or  drilling  any  other  person  to  the  use  of 
arms  or  the  practice  of  military  exercises  or  evolutions; 
or, 

(h)  at  any  assembly  trains  or  drills  any  other  person  to  the 
use  of  arms  or  the  practice  of  military  exercises  or  evolu- 
tions.   55-56  v.,  c.  29,  s.  87. 

The  prosecution  must  be  commenced  within  six  months  from  the  com- 
mission of  the  offence.     Section  1140(d). 

99*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years*  imprisonment  who,  without  lawful  authority, 
attends,  or  is  present  at,  any  such  assembly  as  in  the  last 
prepeding  section  mentioned,  for  the  purpose  of  being,  or  who 
at  any  such  assembly  is,  without  lawful  authority  and  in  con- 
travention of  such  prohibition  or  proclamation,  trained  or 
drilled  to  the  use  of  arms  or  the  practice  of  military  exercises  or 
evolutions.    55-56  V.,  c.  29,  s.  88. 

The  prosecution  must  be  commenced  within  six  months  from  the  time 
when  the  offence  was  committed.     Section  1140(d). 


Definition 
of  affray. 


Penalty. 


Affrays  and  Duels. 

100.  An  affray  is  the  act  of  fighting  in  any  public  street  or 
highway,  or  fighting  to  the  alarm  of  the  public  in  any  other 
place  to  which  the  public  have  access. 

2.  Every  one  who  takes  part  in  an  affray  is  guilty  of  an 
indictable  offence  and  liable  to  one  year's  imprisonment  with 
hard  labour.    55-56  V.,  c.  29,  s.  90. 

If  the  fighting  he  in  private  it  is  not  an  affray,  hut  an  assault.  4  Bl. 
Com.  146;  R.  v.  Hunt,  1  Cox  C.C.  177.    Mere  quarrelsome  words  will  not 
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make  an  affray.  I  Rubs.  Or.  5th  ed.  390.  It  differs  from  a  riot  in  that 
two  persons  may  be  guilty  of  an  affray,  but  it  requires  three  or  more  to 
constitute  a  riot.     Sections  87  and  88. 

101  •  Every  one  is  guilty  of  an  indictable  offence  and  liable  challenge  to 
to  three  years'  imprisonment  who  challenges  or  endeav(rurs  by  Aght  a  duel, 
any  means  to  provoke  any  person  to  fight  a  duel,  or  endeavours 
to  provoke  any  person  to  challenge  any  other  person  so  to  do. 
55-56  v.;  c.  29,  s.  91. 

Sending  challenge  to  fight.] — It  was  a  very  high  offence  at  common  law 
to  challenge  another,  either  bv  work  or  letter,  to  fight  a  duel;  or  to  be 
the  messenger  of  such  a  challenge  or  even  barely  to  provoke  another  to 
send  such  a  challenge  or  to  fight,  e.g.,  by  dispersing  letters  to  that  purpose 
containing  reflections  and  insinuating  a  desire  to  fight.  Hawk.  P.O.,  b.  1,  ch. 
63,  sec.  3;  R.  v.  Phillips,  6  East  464;  R.  v.  Rice,  3  East  581. 

If  the  defendant's  intent  does  not  sufficiently  appear  from  the  words 
proved,  the  prosecution  should  give  evidence  of  circumstances  from  which 
the  jury  may  infer  the  intent.  R.  v.  Phillips,  6  East  464;  Archbold  Cr. 
Evid.  1060. 

Where  a  letter  challenging  to  fight  is  put  into  the  post  oSce  in  ^ne 
county  and  delivered  to  the  party  in  another,  the  venue  may  be  laid  in  the 
former  county.  R.  v.  Williams  (1810),  2  Camp.  606.  The  sending  of  the 
challenge  is  the  offence  and  the  offence  is  complete  if  the  letter  be  mailed, 
although  it  does  not  in  fact  reach  the  person  to  whom  it  is  addressed.  Ibid. 

Forcible  Entry  and  Detainer. 

102.  Forcible  entry  is  where  a  person,  whether  entitled  or  Definition  of 
not,  enters  in  a  manner  likely  to  cause  a  breach  of  the  peace,  -or  forcible 
reasonable  apprehension  thereof,  on  land  then  in  actual  and  ®^*^' 
peaceable  possession  of  another. 

2.  Forcible  detainer  is  where  a  person  in  actual  possession  Definition  of 
of  land,  without  colour  of  right,  detains  it  in  a  manner  likely  forcible 

to  cause   a  breach  of  the  peace,  or   reasonable   apprehension  ^®*^*^"®'"- 
thereof,  against    a    person    entitled   by  law  to  the    possession 
thereof. 

3.  What  amounts  to  actual  possession  or  colour  of  right  is  a  Question  of 
question  of  law,    55-56  V.,  c.  29,  s.  89.  l«^- 

Forcible  entry."] — "Entering"  here  means  not  merely  going  upon  land  or 
trespassing  upon  it;  there  must  accompany  the  act  of  going  upOn  the  land 
some  intent  to  take  possession  of  the  land  itself  and  deprive  the  possessor 
of  the  land.  Such  an  interference  with  the  possession  as  trespassing  upon 
It  for  the  purpose  of  taking  away  chattels  upon  the  land  is  not  an  "enter- 
ing" within  the  Code.  R.  v.  Pike  (1898),  2  Can.  Cr.  Cas.  314,  12  Man.  R. 
314. 

Forcible  entry  of  a  dwelling  house  may  consist  of  4in  entry  made  with 
■uch  threats  and  shew  of  force  as  would,  if  resisted,  cause  a  breach  of        ' 
the  peace,  although  no  actual  force  was  used.     R.  v.  Walker   (1906),  12 
Can.  Cr.  Cas.  197,  4  W.L.R.  288.  In  the  same  case  it  was  said  that  evidence 
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relating  to  the  title  of  the  occupant  is  not  admissible  as  to  which 
R.  V.  Child,  2  Cox  102;  R.  v.  Hoar,  6  M.  &  S.  266. 

Lord  Tenterden,  C.J.,  expressed  himself  as  follows,  in  Rex  ▼.  Smyth, 
5  C.  &  P.  201 :  "An  indictment  for  a  forcible  entry  cannot  be  supported  by 
evidence  of  a  mere  trespass;  but  there  must  be  proof  of  such  force,  or  at 
least  of  such  kind  of  force  as  is  calculated  to  prevent  any  resistance." 

To  enter  upon  lands  with  such  force  as  to  exceed  a  bare  trespass  and  so 
as  to  cause  a  public  breach  of  the  peace  was  an  indictable  offence  at  com- 
mon law.    R.  V.  Wilson,  8  T.R.  367;  R.  v.  Bake,  3  Burr.  1731. 

Everyone  commits  the  offence  of  forcible  entry,  who,  in  order  to  take 
possession  thereof,  enters  upon  any  lands  or  tenements  in  a  violent  man- 
ner, whether  such  violence  consists  in  actual  violence  applied  to  any  other 
person,  or  in  threats,  or  in  breaking  open  any  house,  or  in  collecting 
together  an  unusual  number  of  persons  for  the  purpose  of  making  such 
entry.     Stephen's  Digest  of  Crim.  Law,  p.  51. 

Where,  therefore,  from  thirty  to  forty  employees  of  the  G.  W.  Railway 
Co.  went  upon  land  then  in  possession  of  the  S.  k  H.  Railway  Co.,  and 
those  resisting  had  good  reason  to  apprehend  violence  in  the  event  of  fur- 
ther resistance,  and  yielded  possession  in  the  apprehension  of  such  violence, 
it  was  held  that  the  entry  was  a  forcible  one.  R.  v.  Smith  (1878),  43 
U.C.Q.B.  369. 

The  evidence  which  supported  the  allegation  of  forcible  entry  in  the  case 
of  R.  V.  Smith,  supra,  was  held  to  support  the  allegation  of  forcible  de- 
tainer,    lb.,  p.  383. 

The  gist  of  the  offence  is  the  forcible  depriving  of  the  other's  actual 
and  peaceable  possession  in  a  manner  likely  to  cause  a  breach  of  the 
peace.  R.  v.  Cokely,  13  U.C.Q.B.  521;  R.  v.  Studd,  14  W.R.  806;  Beddall 
V.  Maitland,  17  Ch.D.  174.  Even  if  the  defendant  had  a  right  of  entry, 
the  assertion  of  that  right  "with  strong  hand  or  with  multitude  of  people" 
is  equally  an  offence  as  if  he  had  no  right.    Taunton  v.  Costar.  7  T.R.  431. 

A  landlord  may  not  so  eject  his  tenant  although  the  term  of  the  ten- 
ancy has  expired.  But  it  has  been  held  that  the  English  statute  regarding 
forcible  entry  (5  Ric.  2,  ch.  7)  does  not  apply  to  the  ejectment  of  a  mere 
trespasser.  Browne  v.  Dawson,  12  A.  &  E.  624;  Scott  v.  Browiie,  51  L.T. 
747. 

A  person  who  forcibly  enters  upon  lands  of  his  own  which  are  in  the 
custody  of  his  servant  or  bailiff,  is  not  guilty  of  forcible  entry.  1  Hawk., 
ch.   64,   sec.   32. 

Actual  possession  does  not  necessarily  imply  actual  residence,  either 
personally  or  by  a  servant  or  agent.  13  Am.  &  Eng.  Encyc.  of  Law,  2nd 
ed.,  p.  760. 

Forcible  detainer.] — ^Everyone  commits  the  offence  called  forcible  de- 
tainer, who,  having  wrongfully  entered  upon  any  lands  or  tenements,  de- 
tains such  lands  and  tenements  in  a  manner  which  would  render  an  entry 
upon  them  for  the  purpose  of  taking  possession  forcible.  Stephen's  Digest 
of  Crim.  Law,  p.  61. 

Restitution.] — It  is  within  the  discretion  of  the  judge  who  tries  the 
cause  either  to  grant  or  refuse  restitution.  R.  v.  Wigfatman  (1869),  29 
U.C.Q.B.  211;  R.  v.  Smith  (1878),  43  U.C.Q.B.  369;  R.  v.  Jackson  Draper's 
Rep.,  Upper  Canada,  63. 

Penalty.  108.  Every  one  who  forcibly  enters  or  forcibly  detains  land 

is  guilty  of  an  indictable    offence  and    liable  to    one    year's 
imprisonment.    55-56  V.,  c.  29,  s.  89. 
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Prize  Fights. 

104.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  challenging, 
mary  conviction,   to    a   penalty  not   exceeding   one    thousand  ®tc- 
doUars  and  not  less  than  one  hundred  dollars,  or  to  imprison- 
ment for  a  term  not  exceeding  six  months,  with  or  without 
hard  labour,  or  to  both,  who  sends  or  publishes,  or  causes  to  be 
sent  or  published  or  otherwise  made  known,  any  challenge  to 
fight  a  prize  fight,  or  accepts  any  such  challenge,  or  causes  the  Accepting 
same  to  be  accepted,  or  goes  into  training  preparatory  to  such  challenge, 
fight,  or  acts  as  trainer  or  second  to  any  person  who  intends  to 
engage  in  a  prize  fight.    55-56  V.,  c.  29,  s.  93. 

Prize  fight  defined.}— See  sec.  2(31). 

105«  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  Engaging  as 
mary  conviction,  to  imprisonment  for  a  term  not  exceeding  principals, 
twelve  months  and  not  less  than  three  months,  with  or  without 
hard  labour,  who  engages  as  a  principal  in  a  prize  fight,  55-56 
v.,  c.  29,  s.  94. 

Prize  fight. 1 — ^A  sparring  match  with  gloyes,  fairly  conducted,  is  not 
unlawful.  R.  v.  Young,  10  Cox  C.C.  371.  If,  however,  the  parties  meet 
intending  to  fight  till  one  gives  in  from  exhaustion  or  injury  received, 
such  fignting  in  unlawful  whether  the  combatants  fight  with  gloves  or 
not.    R.  V.  Orton,  14  Cox  C.C.  226. 

A  sparring  match  with  gloves,  under  Queensberry  or  similar  rules  given 
merely  as  an  exhibition  of  skill  and  without  any  intention  to  fight  until 
one  is  incapacitated  by  injury  or  exhaustion  is  not  a  "prize  fight"  under 
Code  sees.  105  and  2(31);  to  constitute  a  "prize  fight"  there  must  have 
been  a  previous  arrangement  for  a  "fight"  in  the  ordinary  sense  of  the 
t^rm,  and  that  involves  an  intention  to  continue  the  encounter  until  one  or 
the  other  of  the  combatants  gives  in  from  exhaustion  or  from  injury  re- 
ceived.   The  King  v.  Littlejohn,  8  Can.  Cr.  Cas.  212. 

The  defendants  advertised  a  boxing  exhibition  which  was  effectively 
held  in  a  public  hall,  and  was  accompanied  by  all  the  particulars  and 
circumstances  of  a  prize  fight.  Complainant  submitted  that  the  accused 
came  within  the  provision  of  the  statute;  and  on  behalf  of  the  defendants 
it  was  contended  that  the  encounter  was  merely  a  efcientific  boxing  match, 
and  moreover  only  a  sham  fight,  not  forbidden  by  law: — Held,  that,  as  the 
proof  adduced  established  that  the  encounter  in  question  was  accompanied 
by  all  the  circumstances  and  elements  which  constitute  a  prize  fight,  the 
defendants  committed  an  infraction  of  the  law,  for  which  they  must  be 
found  guilty.    Steele  v.  Maber,  6  Can.  Cr.  Cas.  446,  19  Que.  S.C.  392. 

The  injuries  given  and  received  in  prize  fights  are  injurious  to  the 
public,  both  because  it  is  against  the  public  interest  that  the  live^  and  the 
health  of  the  combatants  should  be  endangered  by  blows  and  because  prize 
fights  are  disorderly  exhibitions,  mischievous  on  many  obvious  grounds. 
R.  V.  Coney,  8  Q.B.D.  534,  30  W.R.  678,  per  Stenhen,  J.  The  consent  of 
the  parties  to  the  blows  which  they  may  mutually  receive  does  not  pre- 
vent those  blows  from  being  assaults.     Ibid. 

The  fight  must  be  for  a  prize  or  one  on  the  result  of  which  the  handing 
over  or  transfer  of  money  or  property  depends,  otherwise  it  is  not  a  prize 
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fight;  sec.  108;  but.  where  that  is  not  shewn,  it  may  still  be  punished 
under  the  latter  section  by  a  fine  not  exceeding  $50;  if  the  fight  wertt 
^nft  fide  the  result  of  a  quarrel  or  dispute. 

Preventing  and^  suppressing  prize  figkts.1 — See  sees.  627  and  628. 

Recognizance  not  to  engage  in  -prize  fight.] — Whenever  any  person  who 
has  been  required  to  enter  into  a  recognizance  with  sureties,  to  keep  the 
peace  and  be  of  good  behaviour,  or  not  to  engage  in  any  prize  fight  has, 
on  account  of  his  default  therein,  remained  imprisoned  for  two  weeks,  the 
sheriff,  eaoler  or  warden  shall  give  notice,  in  writing,  of  the  facts,  to  a 
judge  of  a  superior  court,  or  to  a  judge  of  the  county  court  of  the  county 
or  district  in  which  such  gaol  or  prison  is  situate,  or,  in  the  cities  of  Mon- 
treal and  Quebec,  to  a  judge  of  the  sessions  of  the  peace  for  the  district, 
or,  in  the  North-West  Territories,  to  a  stipendiary  magistrate.  Such  judge 
or  magistrate  may  order  the  discharge  of  such  person,  thereupon  or  at  a 
subsequent  time,  upon  notice  to  the  complainant  or  otherwise,  or  may  make 
such  other  order  as  he  sees  fit,  respecting  the  number  of  sureties,  the  sum 
in  which  they  are  to  be  bound  and  the  length  of  time  for  which  such  per- 
son may  be  bound.     Section  1069. 

•      -  * 

Attending  or  106«  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
promoting,  m^ry  conviction,  to  a  penalty  not  exceeding  five  hundred  dollars 
•and  not  less  than  fifty  dollars,  or  to  imprisonment  for  a  term 
not  exceeding  twelve  months,  with  or  without  hard  labour,  or 
to  both,  who  is  present  at  a  prize  fight  as  an  aid,  second,  sur- 
geon, umpire,  backer,  assistant  or  reporter,  or  who  advises, 
encourages  or  promotes  such  fight.    55-56  V.,  c.  29,  s.  95. 

Leaving  107.  Every  inhabitant  or  resident  of  Canada  is  guilty  of  an 

engag^^n""  ^*<^^^.  ^^  "»*>^^'  <>^  summary  conviction,  to  a  penalty  not 
prize  fight,  exceeding  four  hundred  doUars  and  not  less  than  fifty  dollars, 
or  to  imprisonment  for  a  term  not  exceeding  six  months,  with 
or  without  hard  labour,  or  to  both,  who  leaves  Canada  with 
intent  to  engage  in  a  prize  fight  without  the  limits  thereof. 
55-56  v.,  c.  29,  s.  96. 

When  fight        108«  If,  after  hearing  evidence  of  the  circumstances  con- 
is  not  a       nected  with  the  origin  of  the  fight  or  intended  fight,  the  person 
before  whom  the  complaint  is  made  is  satisfied  that  such  fight 
or  intended  fight  was  bona  fide  the  consequence  or  result  of  a 
quarrel  or  dispute  between  the  principals  engaged  or  intended 
to  engage  therein,  and  that  the  same  was  not  an  encounter  or 
fight  for  a  prize,  or  on  the  result  of  which  the  handing  over  or 
transfer  of  money  or  property  depended,  such  person  may,  in 
Discharge     his  discretion,   discharge  the  accused  or  impose  upon  him  a 
or  fine.         penalty  not  exceeding  fifty  dollars.    55-56  V.,  c.  29,  s.  97. 

Inciting  Indians. 

Penalty.  109.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

to  two  years*  imprisonment  who  induces,  incites  or  Stirs  up  any 
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three  or  more  Indians,  non-treaty  Indians,  or  half-breeds,  ap- 
parently acting  in  concert, — 

(a)  to  make  any  request  or  demand  of  any  agent  or  servant  Riotous 
of  the  Government  in  a  riotous,  routoiis,  disorderly  or  request, 
threatening  manner,  or  in  a  manner  calculated  to  cause  a 
breach  of  the  peace;  or, 

(b)  to  do  any  act  calculated  to  cause  a  breach  of  the  peace.  Breach  of 
55-56  v.,  c.  29,  a  98.  ^^^  P^^^- 

110.  Every  one  who  incites  any  Indian  to  commit  any  Indictable 
indictable  offence  is  guilty,  of  an  indictable  offence  and  liable  to  ^"®'^^- 
imprisonment  for  any  term    not    exceeding  five    years.     R.S., 

c.  43,  s.  112. 

Explosive  Substances. 

111.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Causing 
to  imprisonment  for  life  who  wilfully  causes,  by  any  explosive  ™^^iong 
substance,  an  explosion  of  a  nature  likely  to  endanger  life  or 

to  cause  serious  injury  to  property,  whether  any  injury  to 
person  or  property  is  actually  caused  or  not.  55-56  V.,  c.  29, 
8.  99. 

At  common  law.] — ^By  the  common  law  of  England  to  manufacture  or 
to  keep  in  large  quantities  in  towns  or  closely  inhabited  places  gunpowder, 
or  other  explosive  substances,  constitutes  a  nuisance  and  indictable  offence. 
n.  r.  Lister,  1  D.  &  B,  209,  citing  R.  v.  Taylor,  2  Strange  1167,  and  R.  v. 
Williams,  1  Russell  on  Crimes  298,  note  o.,  and  the  causing  of  danger  is 
the  gist  of  the  offence;  but  it  is  not  necessary  to  allege  carelessness  in  the 
indictment,  or  that  the  quantities  deposited  were  so  great  that  care  would 
not  produce  safety.    R.  ▼.  Holmes   (1884),  17  N.S.R.  499. 

Explosive  8uhstance,} — This  expression  is  defined  by  the  interpretation 
clause  2(14). 

Property.] — This  term  includes  every  kind  of  real  and  personal  pro- 
perty.    Section  2(32). 

ft 

Likely  to  endanger  life.] — It  is  not  necessary  to  prove  actual  injury, 
and  it  is  sufficient  if  such  exposure  to  risk  or  chance  of  injury  be  shewn 
as  will  satisfy  the  jury  that  actual  danger  to  life  was  caused.  R.  v. 
McGrath,  14  Cox  C.C.  698. 

CauMtng  hodUy  injury  by  explosive.] — See  sec.  279. 

Causing  explosion  with  intent.] — See  sec.  280. 

Seizure  of  explosives.] — See  sec.  633. 

112.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Attempt  to 
to  fourteen  years'  imprisonment  who  wilfully  places  or  throws  ^^^^^y  V^- 
any  explosive  substance  into  or  near  any  building  or  ship  with  explosives. 


78 


[§118] 


Criminal  Code. 


Part  II. 


intent  to  destroy  or  damage  the  same  or  any  machinery,  work- 
ing tools,  or  chattels  whatever,  whether  or  not  an  explosion  takes 
place.    55-56  V.,  c.  29,  s.  488. 

See  note  to  sec.  111. 


Doing  any- 
thihg  with 
intent  to 
cause  an 
explosion. 


Making  or 
possess  in]^ 
explosives. 


Penalty. 


118.  Every  one  who  wilfuUy, — 

(a)  does  any  act  with  intent  to  cause  by  an  explosive  sub- 
stance, or  conspires  to  cause  by  an  explosive  substance,  an 
explosion  of  a  nature  likely  to  endanger  life,  or  to  cause 
serious  injury  to  property;  or, 

(b)  makes  or  has  in  his  possession  or  under  his  control  any 
explosive  substance  with  intent  by  means  thereof  to  en- 
danger life  or  to  cause  serious  injury  to  property,  or  to 
enable  any  other  person  by  means  thereof  to  endanger  life 
or  to  cause  serious  injury  to  property; 

is  guilty  of  an  indictable  offence  and  liable  to  fourteen  years' 
imprisonment,  whether  an  explosion  takes  place  or  not,  and 
whether  any  injury  to  person  or  property  is  actually  caused  or 
not.    55-56  V.,  c.  29,  s.  100. 

Evidence.] — If  several  persons  are  connected  in  a  common  design  to 
have  explosive  substances  made  for  an  unlawful  purpose,  each  of  the  con- 
"federacy  is  responsible  in  respect  of  such  articles  as  are  in  the  posses- 
sion of  others  connected  in  the  carrying  out  of  their  common  design.  R. 
V.  Charles,  17  Cox  C.C.  499. 

The  Imperial  Act,  24  &  25  Vict.,  ch.  97,  sec.  10,  declared  it  an  offenoe 
to  "unlawfully  and  maliciously  place  or  throw  in,  against  or  near  any 
building  any  gunpowder  or  other  explosive  substance  with  intent  to  de- 
stroy or  dama<^e  any  building,  etc.,  whether  or  not  any  explosion  take 
place  and  whether  or  not  any  damage  be  /caused."  On  a  prosecution  under 
that  statute  for  throwini;  gunpowder  against  a  house,  the  evidence  proved 
that  the  prisoner  had  thrown  a  bottle  containing  gunpowder  against  the 
house,  and  that  there  was  a  fus?  in  the  neck  of  the  bottle.  Kelly,  C.B., 
ruled  that,  unless  the  fuse  was  lighted  at  the  time  the  bottle  was  thrown 
against  the  house,  the  offence  was  not  made  out,  as,  "if  the  fuse  was  not 
lighted,  it  could  not  cause  an  explosion  and  it  would  be  merely  throwing 
a  bottle  against  a  house."    R.  v.  Sheppard  (1868),  11  Cox  C.C.*302. 
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sec.  694. 


Making  or 
possessing 
explosives. 


114.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  makes,  or  knowingly  has  in 
his  possession  or  under  his  control,  any  explosive  substance 
under  such  circumstances  as  to  give  rise  to  a  reasonable  sus- 
picion that  he  is  not  making  it,  or  has  it  not  in  his  possession 
or  under  his  control,  for  a  lawful  object,  unless  he  can  show 
that  he  made  it  or  had  it  in  his  possession  or  under  his  control 
for  a  lawful  object.    55-56  V.,  c.  29,  s.  101. 
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Use  of  explosives  in  fishing,}— See  Fisheries  Regulations  (1902),  5 
Can.  Cr.  Cas.  558. 

Offensive  Weapons. 

115«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Possession 
to  five  years'  imprisonment  who  has  in  his  custody  or  possession,  ©'weapon, 
or  carries  any  offensive  weapon  for  any  purpose  dangerous  to 
the  public  peace.    55-56  V.,  c.  29,  s.  102. 

A  prosecution  under  this  section  shall  not  be  commenced  after  the 
expiration  of  six  months  from  the  commission  of  the  offence.  Section 
1140(d). 

« 

116«  If  two  or  more  persons  openly  carry  offensive  weapons  Openly 
in  a  public  place  in  such  a  mdnner  and  under  such  circum-  carrying 
stances  as  are  calculated  to  create  terror  and  alarm,  each  of  ^'^®*P®"'- 
such  persons  is  liable,  on  summary  conviction  before  two  jus- 
tices, to  a  penalty  not  exceeding  forty  dollars  and  not  less  than 
ten  dollars,  and  in  default  of  payment  to  imprisonment  for  any 
term  not  exceeding  thirty  days.    55-56  V.,  c.  29,  s.  103. 

The  prosecution  must  be  commenced  within  one  month  from  the  com- 
mission of  the  offence.     Section  1140(f). 

• 

117.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Smu^ler 
to  imprisonment  for  ten  years  who,  while  carrying  offensive  ca^^rying 
weapons,  is  found  with  any  goods  liable  to  seizure  or  forfeiture  ^^^P^**  • 
under  any  law  relating  to  inland  revenue,  the  customs,  trade  or 
navigation,  knowing  such  goods  to  be  so  liable.    55-56  V.,  c.  29, 
8.  104. 

118«  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  Carrying 
mary  conviction,  to  a  penalty  not  exceeding  twenty-five  dollars  pistol  or 
and  not  less  than  five  dollars,  or  to  imprisonment  for  one  month  *^''^"- 
who,  not  being  a  justice  or  a  public  officer,  or  a  soldier,  sailor, 
or  volunteer  in  His  Majesty's  service,  on  duty,  or  a  constable  justifica- 
or  other  peace  officer,  and  not  having  a  certificate  of  exemption  tion. 
from  the  operation  of  this  section  as  hereinafter  provided  for, 
and  not  having  at  the  time  reasonable  cause  to  fear  an  assault 
or  other  injury  to  his  person,  family  or  property,  has  upon  his 
person  a  pistol,  or  air-gun  elsewhere  than  in  his  own  dwelling- 
house,  shop,  warehouse,  or  counting-house. 

2.  If  sufficient  cause  be  shown  upon  oath  to  the  satisfaction  certiRcate 
of  any  justice,  he  may  grant  to  any  applicant  therefor  not  of  exemp- 
nnder  the  age  of  sixteen  years  and  as  to  whose  discretion  and      '^^ 
good  character  he  is  satisfied  by  evidence  upon  oath,  a  certifi- 
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cate  of  exemption  from  the  operation  of  this  section,  for  such 
period,  not  exceeding  twelve  months,  as  he  deems  fit. 
Evidence.  3.  Such  certificate,  upon  the  trial  of  any  offence,  shall  be 

prima  facie  evidence  of  its  contents  and  of  the  signature  and 
official  character  of  the  person  by  whom  it  purports  to  be 
granted. 
Operation  of  4.  Whenever  the  Governor  in  Council  deems  it  expedient  in 
•®*^^'°°  the  public  interest,  he  may  by  proclamation  suspend  the  oper- 
ation  of  the  provisions  of  the  first  and  second  subsections  of 
this  section  respecting  certificates  of  exemption,  or  exempt 
from  such  operation  any  particular  part  of  Canada,  and  in 
either  case  for  such  period,  and  with  such  exceptions  as  to  the 
persons  affected  by  this  section  as  he  deems  fit.  55-56  V.^ 
c.  29,  s.  105. 

Limitation.] — The   limit  of  time  for  prosecution  is  one  month.     Sec- 
tion  1140(f). 

8oldier8,  peace  officers,  etc.] — See  also  sec.  125. 

Peace  officer,] — See  the  definition  of  this  term  in  sec.  2(26). 

Public  officer. ]^See  definition  in  2(29). 

Return  as  to  certificates  to  carry  iMapofU.]~See  sec.  1135. 


gun  to 
minor. 

Exception. 


Selling  119»  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 

pistol  or  air-  mary  conviction,  to  a  penalty  not  exceeding  fifty  dollars,  who 
sells  or  gives  any  pistol  or  air-gun,  or  any  ammunition  there- 
for, to  a  minor  under  the  age  of  sixteen  years,  unless  he  estab- 
lishes to  the  satisfaction  of  the  justice  before  whom  he  is 
charged  that  he  used  reasonable  diligence  in  endeavouring  to 
ascertain  the  age  of  the  minor  before  making  such  sale  or  gift, 
and  that  he  had  good  reason  to  believe  that  such  minor  was  not 
under  the  age  of  sixteen. 

2.  Every  one  is  guilty  of  an  offence  and  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  twenty-five  dollars,  who 
sells  any  pistol  or  air-gun  without  keeping  a  record  of  such  sale, 
the  date  thereof,  and  the  name  of  the  purchaser  and  of  the 
maker's  name,  or  other  mark  by  which  such  arm  may  be  identi- 
fied.   55-56  v.,  c.  29,  s.  106. 

The  limit  of  time  for  prosecution  is  one  month.    Section  1140(f). 

Haying  120.  Every  one  who  when  arrested,  either  on  a  warrant 

pistol  or  issued  against  him  for  an  offence  or  while  committing  an 
TO^wiTwhen  offence,  has  upon  his  person  a  pistol  or  air-gun  is  guilty  of  an 
arrested.       offence  and  liable,  on  summary  conviction  before  two  justices,. 


Record  of 
sale. 
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to  a  penalty  not  exceeding  fifty  dollars  and  not  less  than  twenty 
dollars,  or  to  imprisonment  for  any  term  not  exceeding  three 
months,  with  or  without  hard  labour.    55-56  V.,  c.  29,  s.  107. 

lAmitation,] — The  limit  of  time  for  prosecution  is  one  month.    Section 
1140(f). 

Exemption,} — ^As  to  soldiers,  peace  of&cers,  etc.,  see  sec.  125. 
Impounding,] — See  sec.  622. 

121«  Every  one  who  has  upon  his  person  a  pistol  or  air-  Having 
gun,  with  intent  therewith  unlawfully  to  do  injury  to  any  other  Pjstol  or 
person,  is  guilty  of  an  oflPence  and  liable,  on  summary  convic-  JirUMntent 
tion  before  two  justices,  to  a  penalty  not  exceeding  two  hundred  to  injure 
dollars  and  not  less  than  fifty  dollars,  or  to  imprisonment  for  any  person, 
any  term  not  exceeding  six  months,  with  or  without  hard  labour. 
55-56  v.,  c.  29,  s.  108. 

Limitation,] — The  limit  of  time  for  prosecution  is  one  month.  Section 
1140(f). 

Personal  poasesaion.] — A  conviction  for  "procuring"  a  pistol  with  intent 
unlawfully  to  do  injury  to  another  person,  is  not  to  be  held  a  sufficient 
conviction  for  "having  on  his  person  a  pistol,  etc.,"  and  is  bad  as  not  dis- 
closing an  offence  known  to  the  law.  R.  v.  Mines  (1804),  1  Can.  Cr.  Cas. 
217    (Ont.). 

Impounding.] — See  sec.  622. 

122«  Everyone   who,   without   lawful    excuse,   points    at  pointing  any 
another  person    any  firearm    or    air-gun,  whether    loaded    or  firearm  or 
unloaded,  is  guilty  of  an  oflPence  and  liable,  on  summary  con-  JtJ,y^rson. 
viction  before  two  justices,  to    a    penalty  not    exceeding    one 
hundred  dollars  and  not  less  than  ten  dollars,  or  to  imprison- 
ment for  any  term  not  exceeding  thirty  days,  with  or  without 
hard  labour.    55-56  V.,  c.  29,  s.  109. 

Limitation,] — The  limit  of  time  for  prosecution  is  one  month.  Section 
1140(f). 

Impounding,] — See  sec.  622. 

128*  Every  one  who  carries  about  his  person  any  bowie-  Carrying 
knife,  or  any  dagger,  dirk,  metal  knuckles,  skull  cracker,  slung  offensive 
shot,  or  other  oflFensive  weapon  of  a  like  character,  or  secretly  ^®*P^^*- 
carries  about  his  person  any  instrument  loaded  at  the  end,  or 
sells  or  exposes  for  sale,  publicly  or  privately,  any  such  weapon, 
or,  being  masked  or  disguised,  carries,  or  has  in  his  possession 
any  firearm  or  air-gun,  is  guilty  of  an  oflPence  and  liable,  on 
summary  conviction  before  two  justices,  to  a  penalty  not  ex- 

6 — CBIM.  CODE. 


82  [§124]  CBIMIN.VL  Code.  Part  II. 

ceeding  fifty  dollars  and  not  less  than  ten  dollars,  and  in  default 
of  payment  thereof,  to  imprisonment  for  any  term  not  exceeding 
thirty  days,  with  or  without  hard  labour.  55-56  V.,  c.  29, 
s.  110. 

Limitation.] — ^The  limit  of  time  for  prosecution  is  one  month.    Section 
1140(f). 

Exemption,] — ^As  to  usual  arms  of  soldiers,  sailors,  etc.,  see  sec.  125. 

Impounding.] — See  sec.  622. 

Carrjing  124.  Every  one,  not  being  thereto  required  by  his  lawful 

sheath-knife  trade  or  calling,  who  is  found  in  any  town  or  city  carrying 
Qlly^  about  his  person  any  sheath-knife  is  liable,  on  summary  con- 

viction before  two  justices,  to  a  pcHalty  not  exceeding  forty 
dollars  and  not  less  than  ten  dollars,  and  in  default  of  payment 
thereof,  to  imprisonment  for  any  term  not  exceeding  thirty 
days,  with  or  without  hard  labour.    55-56  V.,  c.  29,  s.  111. 

JAmitation.] — The  limit  of  time  for  prosecution  is  one  month.    Section 
>    .  1140(f). 

Impounding.] — See  sec.  622. 

Sailors,  soldiers,  etc.] — See  sec.  125. 

The  terms  "public  officer"  and  "peace  officer"  are  defined  by  sec.  2,  sub- 
sees.  26  and  20. 

Exception  as        125*  It  is  not  an  offence  for  any  soldier,  public  officer, 

to  soldiers,    peace   officer,   sailor   or   volunteer   in   His  Majesty's   service, 

or  constable  or  other  policeman,  to  carry  loaded  pistols  or  other 

usual  arms  or  offensive  weapons  in  the  discharge  of  his  duty. 

55-56  v.,  c.  29,  s.  112. 

This  section  constitutes  an  exception  from  the  operation  of  sees.  120, 
123  and  124.  Section  118  by  its  terms  also  excepts  the  same  classes  from 
its  operation. 

Refusing  to         126.  Every  one  attending  any  public  meeting  or  being  on 
offensive       ^^^  ^^^  *^  attend  the  same  who,  upon  demand  made  by  any 
weapon.        justice  within  whose  jurisdiction  such  public  meeting  is  ap- 
pointed to  be  held,  declines  or  refuses  to  deliver  up,  peaceably 
and  quietly,  to  such  justice,  any  offensive  weapon  with  which 
he  is  armed  or  which  he  has  in  his  possession,  is  guilty  of  an 
indictable  offence. 
Procedure  2.  The  justice   may  record  the   refusal   and   adjudge  the 

and  penalty,  offender  to  pay  a  penalty  not  exceeding  eight  dollars,  or  the 
offender  may  be  proceeded  against  by  indictment,  as  in  other 
cases  of  indictable  offences.  R.S.,  c.  152,  s.  1 ;  55-56  V.,  c.  29, 
s.  113. 
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Limitation,] — ^The   prosecution    must   be   commenced    within  one  year 
from  the  commission  of  the  offence.     Section  1140(c). 

Disarming  persona  attending  meeting.] — See  sees.  610^  620  and  621. 

127.   Every  one,   except  the  sheriff,   deputy  sheriff   and  Coming 
justices   for   the   district  or  county,  or  the   mayor,  justices   or  ^m«<iwith- 
other  peace  oflScer  for  the  city  or  town,  respectively,  in  which  of  public 
any  public  meeting  is  held,  and  the  constables  and  special  con-  meeting, 
stables  employed  by  them,  or  any  of  them,  for  the  preservation 
of  the  public  peace  at  such  meeting,  is  guilty  of  an  indictable 
oflFence,   and  liable   to  a  penalty  not  exceeding   one  hundred 
dollars,    or   to   imprisonment  for   a   term  not  exceeding  three 
months,  or  to  both,  who,  during  any  part  of  the  day  upon  which 
such  meeting  is  appointed  to  be  held,  comes  within  one  mile  of 
the  place  appointed  for  such  meeting  armed  with  any  offensive 
weapon.    55-56  V.,  c.  29,  s.  114. 

The  limit  of  time  for  prosecution  is  one  year.     Section  1140(c). 

128»  Every  one  is  guilty  of  an  indictable  offence  and  liable  Lying  in 
to  a  penalty  not  exceeding  two  hundred  dollars,  or  to  imprison-  ^*1*  ^^^ 
ment  for  a  term  not  exceeding  six  months,  or  to  both,  who  lies  ^turahig 
in  wait  for  any  person  returning,  or  expected  to  return  from  therefronn. 
any  such  public  meeting,  with  intent  to  commit  an.  assault  upon 
such  person,  or  with  intent,,  by  abusive  language,  opprobrious 
epithets  or  other  offensive  demeanour,  directed  to,  at  or  against 
such  person,  to  provoke  such  person,  or  those  who  accompany 
him,  to  a  breach  of  the  peace.    55-56  V.,  c.  29,  s.  115. 

The  limit  of  time  for  prosecution  is  one  year.    Section  1140(c). 

Seditious  Offences, 

129.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  fourteen  years'  imprisonment  who, — 

(a)  administers,  or   is   present   at   and  consenting  to   the  Administer- 
administration  of,  any  oath  or  any  engagement  purporting  ingoathto 
to  bind  the  person  taking  the  same  to  commit  any  crime  c?Sie.' 
punishable  by  death  or  imprisonment  for  more  than  five 
years;  or, 

(h)  attempts  to  induce  or  compel  any  person  to  take  any  inducing 
such  oath  or  engagement ;  or,  oath. 

(c)  takes  any  such  oath  or  engagement.     55-56  V.,  c.  29,  Taking  oath 
8.  120. 

Origin,] — This   and  the  following  two  sections  were  adopted  by  the 
Dominion   Parliament    from   the    Quebec    consolidated    statutes    of    1860, 
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C.S.L.C.,  ch.  10,  sees.  1,  2,  3  and  4.  That  statute  was  in  turn  modelled 
upon  the  English  statutes  of  1797  and  1799  respecting  Unlawful  Societies 
and  Unlawful  Oaths,  37  Geo.  III.,  ch.  123  and  39  Geo.  III.,  ch.  79,  referred 
to  in  R.  V.  Dixon,  6  C.  &  P.  601. 

Evidence,] — ^Although  the  oath  were  read  from  a  paper  at  the  time  it 
was  administered,  it  may  be  proved  by  parol  evidence  without  giving  the 
accused  notice  to  produce  the  paper.    R.  v.  Moors,  6  East  419 (n). 


Penalty. 

Administer- 
ing oaths 
binding  to. 

Sedition. 

Disturbance 
of  peace. 

Not  to 
inform. 

Not  to  reveal 
illegal  com- 
bination, etc. 


Attempts. 
Taking  oath. 


Compulsion 
thereto  no 
excuse  unless 
declaration 
made. 


Limitation 
of  time  for 
declaration. 


At  trial. 


180.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who, — 

(a)  administers  or  is  present  at  and  consenting  to  the  admin- 
istration of  any  oath  or  engagement  purporting  to  bind 
the  person  taking  the  same 

(i)  to  engage  in  any  mutinous  or  seditious  purpose, 

(ii)  to  disturb  the  public  peace  or  commit  or  endeavour 
to  commit  any  offence, 

(iii)  not  to  inform  and  give  evidence  against  any 
associate,  confederate  or  other  person, 

(iv)  not  to  reveal  or  discover  any  unlawful  combination 
or  confederacy,  or  any  illegal  act  done  or  to  be  done,  or 
any  illegal  oath  or  obligation  or  engagement  which  may 
have  been  administered  or  tendered  to  or  taken  by  any 
person,  or  the  import  of  any  such  oath  or  obligation  or 
engagement;  or, 

(b)  attempts  to  induce  or  compel  any  person  to  take  any 
such  oath  or  engagement ;  or, 

(c)  takes  any  such  oath  or  engagement.  55-56  Y.,  c.  29, 
s.  121. 

See  note  to  sec.  129. 

A 

181*  Any  one  who,  under  such  compulsion  as  would  other- 
wise excuse  him,  offends  against  either  of  the  last  two  preceding 
sections,  shall  not  be  excused  thereby  unless,  within  the  period 
hereinafter  mentioned,  he  declares  the  same  and  what  he  knows 
touching  the  same,  and  the  persons  by  whom  and  in  whose 
presence,  and  when  and  where,  such  oath  or  obligation  or 
engagement  was  administered  or  taken,  by  information  on  oath 
before  a  justice  for  the  district  or  city  or  county  in  which  such 
oath  or  engagement  was  administered  or  taken. 

2.  Such  declaration  may  be  made  by  such  person  within 
fourteen  days  after  the  taking  of  the  oath,  unless  he  is  hindered 
from  making  it  by  actual  force  or  sickness,  in  which  case  it  may 
be  made  within  eight  days  of  the  cessation  of  such. hindrance. 

3.  The  declaration  may  be  made  on  such  person's  trial  if  it 
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happens  before  the  expiration  of  either  of  the  periods  aforesaid. 
55-56  v.,  e.  29,  s.  122. 

See  note  to  sec.  129. 

182«  Seditious  words  are  words  expressive  of  a  seditious  Seditious 
intention.  ^  ^®'•^• 

2.  A  seditious  libel  is  a  libel  expressive  of  a  seditious  inten-  Seditious 
tion.  li*>el- 

3.  A  seditious  conspiracy  is  an  agreement  between  two  or  Seditious 
more  persons  to   carry  into    execution    a    seditious   intention,  conspiracy. 
55-56  v.,  c.  29,  s.  123. 

IBS.  No  one  shall  be  deemed  to  have  a  seditious  intention  Intentions 
only  because  he  intends  in  good  faith,—  f?*  *®^*' 

(a)  to  show  that  His  Majesty  has  been  misled  or  mistaken 
in  his  measures;  or, 

(b)  to  point  out  errors  or  defects  in  the  government  or  con- 
stitution of  the  United  Kingdom,  or  of  any  part  of  it,  or  of 
Canada  or  any  province  thereof,  or  in  either  House  of 
Parliament  of  the  United  Kingdom  or  of  Canada,  or  in 
any  legislature,  or  in  the  administration  of  justice;  or  to 
excite  His  Majestv's  subjects  to  attempt  to  procure,  by 
lawful  means,  the  alteration  of  any  matter  in  the  state ;  or, 

(c)  to  point  out,  in  order  to  their  removal,  matters  which 
are  producing  or  have  a  tendency  to  produce  feelings  of 
hatred  and  ill-will  between  different  classes  of  His 
Majesty's  subjects.    55-56  V.,  c.  29,  s.  123. 

184«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Seditious 
to  two  years'  imprisonment  who  speaks  any  seditious  words  or  ^^'?*» 
publishes  any  seditious  libel  or  is  a  party  to  any  seditious  con- 
spiracy.    55-56  V.,  c.  29,  s.  124. 

Sedition,} — Sedition  whether  by  words  spoken  or  written,  or  by  con- 
duct was  a  misdemeanour  at  common  law.  Stroud's  Case/  3  St.  Tr.  242. 
It  embraces  all  those  practices  whether  by  word,  deed  or  writing,  which  fall 
•hort  of  treason  ( as  which  see  sec.  74,  et  seq. ) .  but  directly  tend  or  have 
for  their  object  to  excite  discontent  or  dissatisfaction,  to  excite  ill-will 
^tween  different  classes  of  the  King's  subjects,  to  create  public  disturbance 
or  to  lead  to  civil  war,  to  bring  into  hatred  or  contempt  the  sovereign  or 
the  government,  the  laws  or  constitution  of  the  realm,  and  generally  all 
fpdeavours  to  promote  public  disorder,  or  to  incite  people  to  unlawful 
associations  or  assemblies,  insurrections,  breaches  of  the  peace,  or  forcible 
obstruction  of  the  execution  of  the  law.  Archbold  Cr.  Ev.  (1900),  942;  R. 
▼.  Pigott,  11  Cox  C.C.  44;  R.  v.  Fussell,  3  Cox  C.C.  291.  But  a  bonft  fide 
jntention  to  point  out  errors  or  defects  in  the  government  or  in  the  admin- 
istration of  justice  or  to  excite  His  Majesty's  subjects  to  attempt  to  pro- 
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cure  by  lawful  means  the  alteration  of  any  matter  in  the  state,  is  not  sedi- 
tious; sec.  133(b) ;  nor  the  like  intention  to  point  out,  in  order  to  their 
removal,  matters  which  are  producing  or  have  a  tendency  to  produce  feel- 
ings of  hatred  and  ill-will  between  different  classes  of  His  Majesty's  sub* 
jects;  sec.  133  (c) ;  or  to  shew  that  His  Majesty  has  been  misled  or  mis- 
taken in  his  measures;  sec.  133(a). 

A  writer  may  criticise  or  censure  the  conduct  of  the  servants  of  the 
Crown  or  the  acts  of  the  ^vernment,  he  can  do  it  freely  and  liberally,  but  , 
•  it  must  be  without  malignity  and  not  imputing  corrupt  or  malicious 
motives;  the  law  only  interferes  when  plainly  and  deliberately  the  limits 
of  frank  and  candid  and  honest  discussion  are  passed.  R.  ▼.  Sullivan, 
11  Cox  C.C.  44;  R.  v.  Burns,  16  Cox  C.C.  355;  R.  v.  Lambert,  2  Camp. 
398,   11  Revised  Reports  748. 

Seditioue  toorda.l — ^This  expression  here  means  words  expressive  of  a 
seditious  intention,  sec.  132.  Where  the  words  are  spoken  at  a  meeting, 
those  who  do  anything,  as  by  expressions  of  approval,  to  help  the  speaker 
to  produce  upon  the  hearers  the  natural  effect  of  the  words  spoken,  are 
guilty  of  uttering  seditious  words  just  as  if  they  spoke  them  themselves. 
R.  V.  Burns,  16  Cox  C.C.  355;  but  a  person  merely  standing  by  when  they 
are  uttered,  and  himself  saying  nothing,  does  not  thereby  make  himself 
guilty  of  the  uttering.    Ibid. 

Seditious  libeL] — ^A  seditious  libel  is  defined  by  the  preceding  sec.  132, 
as  being  "a  libel  expressive  of  a  seditious  intention."  A  seditious  libel 
may  be  evidenced  by  a  woodcut  or  engraving.  R.  v.  Sullivan,  11  Cox  C.C. 
44,  51.  Publication  must  be  proved,  but  if  the  manuscript  of  it  be  proved 
to  be  in  the  handwriting  of  the  accused,  and  it  be  also  proved  to  have  been 
printed  and  published,  such  is  evidence  to  ^  to  the  jury  that  the  publi- 
cation was  by  the  accused,  although  there  is  no  express  evidence  that  he 
authorized  the  printing  or  publishing.  R.  v.  Befipe,  1  Ld.  Raym.  414;  R.  v. 
Lovett,  9  C.  &  P.  462. 

It  is  not  necessary  to  prove  the  falsity  of  a  seditious  libel.  R.  v.  Duffy, 
2  Cox  C.C.  45;  Ex  parte  O'Brien,  15  Cox  C.C.  180.  Section  911  which 
allows  a  plea  of  the  truth  of  the  libel  and  of  its  publication  in  the  public 
interest  is  limited  to  defamatory  libels,  and  no  such  rule  applies  to  sedi- 
tious libels.  But  after  verdict,  the  defendant  has  been  allowed  to  prove 
in  mitigation  of  sentence  that  he  had  published  the  libel  through  having 
himself  read  it  in  a  newspaper  in  which  it  had  previously  appeared.  IL 
V.  Burdett,  4  B.  &  Aid.  95. 

Seditious  conspiracy,] — If  several  persons  form  a  common  intention  to 
prosecute  any  unlawful  purpose  and  to  assist  each  other  therein,  each  of 
them  is  a  party  to  every  offence  committed  by  any  one  of  them  in  the 
prosecution  of  such  common  purpose,  the  commission  of  which  offence  was 
or  Qught  to  have  been  known  to  be  a  probable  consequence  of  the  prosecu- 
tion of  such  common  purpose.     Section  69(2). 

185»  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who,  without  lawful  justification, 
publishes  any  libel  tending  to  degrade,  revile  or  expose  to 
hatred  and  contempt  in  the  estimation  of  the  people  of  any 
foreign  state,  any  prince  or  person  exercising  sovereign 
authority  over  such  state.    55-56  V.,  c.  29,  s.  125. 

Spreading  186.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

false  news,     to  one  year's  imprisonment  who  wilfully  and  knowingly  pub- 


Libel  on . 

foreign 

sovereign. 
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lishes  any  false  news  or  tale  whereby  injury  or  mischief  is  or 
is  likely  to  be  occasioned  to  any  public  interest.  55-56  V.,  c.  29, 
8.  126. 

Offence  at  common  2otr.] — The  ancient  statute,  3  Edw.  I.,  oh.  34,  en- 
acted as  follows: — "Forasmuch  as  there  have  been  oftentimes  found  in 
the  country  devisers  of  tales  whereby  discord,  or  occasion  of  discord,  hath 
many  times  arisen  between  the  King  and  his  people,  or  great  men  of  the 
realm,  for  the  damage  that  hath  and  may  thereof  ensue  it  is  commanded, 
that,  from  henceforth,  none  be  so  hardy  to  tell  or  publish  any  false  news 
or  tales,  whereby  discord  or  occasion  of  discord  or  slander  may  grow  be- 
tween the  King  and  his  people,  or  the  great  men  of  the  realm;  and  he 
that  doth  so  shall  be  taken  and  kept  in  prison  until  he  hath  brought  him 
into  the  court  which  was  the  first  author  of  the  tale." 

This  statute  proceeds  on  the  idea,  that,  by  the  common  law,  as  well 
understood  at  the  time,  and  enforced  by  the  courts,  the  author  of  the  tale 
was  punishable  by  indictment — as  undoubtedly  was  the  propagator  of  it 
also^and  the  statute  merely  provided  a  means  by  which  he  should  be 
effectually  discovered  and  brought  to  justice.  Bishop  on  Criminal  Law, 
5th  ed.   (1872),  par.  473. 

In  1778  Alexander  Scott  was  indicted  at  the  Old  Bailey  "for  that  he  on 
the  23rd  of  April  last,  unlawfully,  wickedly,  and  maliciously  did  publish 
false  news,  whereby  discord,  or  occasion  of  discord,  might  grow  between 
our  lord  the  King  and  his  people,  or  the  great  men  of  the  realm,  by  pub- 
lishing a  certain  printed  paper,  containing  such  false  news,  which  said 
print^  paper  is  of  the  tenor  following: — '^n  pursuance  of  His  Majesty^s 
order  in  council  to  me  directed,  these  are  to  give  public  notice,  that  war 
with  France  will  be  proclaimed  on  Friday  next,  etc.,  etc.' ''  The  defendant 
was  a  bill  sticker;  and  it  appearing  on  the  trial  that  he  had  been  im- 
posed upon,  and  induced  to  stick  up  the  bills  containing  the  false  matter 
believing  it  to  be  true  whereas  it  was  a  forgery,  he  was  acquitted.  There 
does  not  seem  to  have  been  any  doubt  that  the  act  with  which  he  was 
charged  was  indictable.    Scott's  Case,  5  New  Newgate  Calendar  284. 

Canadian  decision,'] — Hoaglin's  Case  is  the  first  decision  reported  in 
Canada  under   this  section   of  the  Criminal   Code. 

It  was  there  held  by  Harvey,  J.,  that  the  publication  of  a  placard  stat- 
ing that  settlers  from  the  United  States  are  not  wanted  in  Canada  is  an 
injury  to  the  public  interests  and  under  sec.  136  of  the  Code  the  person 
wilfully  and  knowingly  publishing  such  false  statements  is  properly  con- 
victed of  spreading  false  news.  R.  v.  Hoaglin  (1907),  12  Can.  Cr.  Cas. 
226. 

Piracy, 

187.  Every  one  is  guilty  of  an  indictable  offence  who  does  piracy  by 
any  act  which  amounts  to  piracy  by  the  law  of  nations,  and  is  the  law  of 
liable,—  ^^*^^"'' 

(a)  to  the  penalty  of  death,  if  in  committing  or  attempting  Punishment 
to  commit  such  crime  the  offender  murders,  attempts  to  in  case  of 
murder  or  wounds  any  person,  or  does  any  act  by  which  to*'p^^w>n 
the  life  of  any  person  is  likely  to  be  endangered ; 

(h)  to  imprisonment  for  life  in  all  other  cases.     55-56  V.,  Other  casea. 
c.  29,  8.  127. 
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Piracy  at  common  lawJl — The  offence  of  piracy  at  common  law  is  noth- 
ing more  than  robbery  upon  the  high  seas;  but  by  statutes  passed  at 
various  times  and  still  in  force  many  artificial  offences  have  been  created 
which  are  to  be  deemed  to  amount  to  piracy.  Roscoe  Cr.  Evid.  11th  ed., 
817. 

8lave  trading J\ — By  the  Imperial  statute,  5  Geo.  IV.,  ch.  113,  sees.  9 
and  10,  the  carrying  away,  conveying,  or  removing  of  any  person  upon 
the  high  seas  for  the  purpose  of  his  being  imported  or  brought  into  any 
place  as  a  slave,  or  being  sold  or  dealt  with  as  such  or  the  embarking  or 
receiving  on  board  any  person  for  such  purpose,  is  declared  to  be  piracy. 
The  provisions  of  that  statute  apply  not  only  to  acts  done  by  British  sub- 
jects in  furtherance  of  the  slave  trade  in  England  and  the  British  colonies 
but  to  acts  done  by  them  outside  of  the  British  dominions.  R.  v.  Zulueta, 
I  C.  &  K.  215. 

Evidence^ — ^The  subject  of  a  friendly  foreign  power  may  be  punished 
for  piracy  committed  upon  British  property.  Rosooe  Cr.  Evid.  11th  ed., 
«20. 

Where  several  seamen  on  board  a  ship  seized  the  captain  and  after 
putting  him  ashore  carried  away  the  ship  and  subsequently  committed 
several  piracies,  it  was  held  that  the  seizure  of  the  captain  and  of  the 
ship  was  an  act  of  piracy.    R.  v.  May,  2  East  P.O.  796. 

And  where  certain  pilots  had  in  collusion  with  the  master  of  a  vessel 
cut  away  a  cable  for  tne  purpose  of  defrauding  the  underwriters  for  the 
benefit  of  the  owners,  it  was  held  that  they  were  rightly  convicted  of 
piratically  stealing  the  cable.    R.  v.  Curling,  Russ.  k  Ry.-  123. 

But  where  the  master  of  a  vessel  with  goods  on  board  ran  the  goods 
ashore  and  burned  the  ship  with  intent  to  defraud  the  owners  and  insurers, 
it  was  held  that,  as  the  accused  held  the  goods  under  a  special  trust,  he 
could  not,  before  that  trust  was  ended,  be  guilty  of  piracy  by  converting 
then  to  his  own  use.    R.  v.  Mason,  2  East  P.C.  796. 

Extradition^] — ^Piracy  is  extradictable  between  Canada  and  the  United 
States  under  the  Ashburton  treaty  of   1843. 

188*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who,  within  Canada,  does  any  of  the 
piratical  acts  specified  in  this  section,  or  who,  having  done  any 
of  such  piratical  acts,  comes  or  is  brought  "within  Canada  with- 
out having  been  tried  therefor,  that  is  to  say : — 

(a)  Being  a  British  subject,  on  the  sea,  or  in  any  place 
within  the  jurisdiction  of  the  Admiralty  of  England,  under 
colour  of  any  commission  from  any  foreign  prince  or  state, 
whether  such  prince  or  state  is  at  war  with  His  ^lajesty 
or  not,  or  under  pretense  of  authority  from  any  person 
whomsoever  commits  any  act  of  hostility  or  robbery 
against  other  British  subjects,  or  during  any  war  is  in  any 
way  adherent  to  or  gives  aid  to  His  Majesty's  enemies; 
(h)  Whether  a  British  subject  or  not,  on  the  sea  or  in  any 
place  within  the  jurisdiction  of  the  Admiralty  of  England, 
enters  into  any  British  ship,   and  throws  overboard,  or 
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destroys  any  part  of  the  goods  belonging  to  such  ship,  or 
laden  on  board  the  same ; 
(c)  Being  on  board  any  British  ship  on  the  sea  or  in  any  Certain  acts 
place  within  the  jurisdiction  of  the  Admiralty  of  England,  i*'??."^!^!!. 
(i)  turns  enemy  or  rebel,  and  piratically  runs  away  with    ^^  "      ^^' 

the  ship,  or  any  boat,  ordnance,  ammunition  or  goods, 
(ii)  yields  up  voluntarily  any  ship,  boat,  ordnance,  am- 
munition or  goods  to  any  pirate, 
(iii)  brings  any  seducing  message  from  any  pirate,  enemy 

or  rebel, 
(iv)  counsels  or  procures  any  persons  to  yield  up  or  run 

away  with  any  ship,  goods  or  merchandise,  or  to  turn 

pirate  or  to  go  over  to  pirates, 
(v)  lays  violent  hands  on  the  commander  of  any  such  ship, 

in  order  to  prevent  him  from  fighting  in  defence  of  his 

ship  and  goods, 
(vi)  confines  the  master  or  commander  of  any  such  ship 
(vii)  makes  or  endeavours  to  make  a  revolt  in  the  ship; 

or, 
(d)  Being  a  British  subject  in  any  part  of  the  world,  or  British  sub- 
whether  a  British  subject  or  not,  being  in  any  part  of  His  i^^  does 
Majesty's  dominions  or  on  board  a  British  ship,  know-  ^®''^^^*^*- 

ingly 

(i)   furnishes  any  pirate  with  any  ammunition  or  stores  Pirate  sup- 

of  any  kind,  P^^^*- 

(•ii)  fits  out  any  ship  or  vessel  with  a  design  to  trade  with  Fitting  out 

or  supply  or  correspond  with  any  pirate,  "^^P- 

(iii)    conspires  or  corresponds   with   any  pirate.  55-56  Assisting 

v.,  c.  29,  s.  128.  P^^*^- 

Offence  on  the  high  sea8.] — ^By  sec.  591  it  is  enacted  that  proceedings 

JJ""   the   trial  and  punishment  of  a  person  who  is  not  a  subject  of  His 

^•jeaty,  and  who  is  charged  with  any  offence  committed  within  the  juris- 

in  o****   of  the  Admiralty  of  England  shall  not  be  instituted  in  any  court 

tifl  *^*  except  with  the  leave  of  the  Governor -General  and  on  his  cer- 

j    *^*te    that  it  is  expedient  that  such  proceedings  should  be  instituted. 

.^  *  I'ecent  Nova  Scotia  case,  R.  v.  Heckman  (1902),  5  Can.  Cr.  Cas.  242, 

g  .^**    held  that  a  charge   against  a   seaman  on   a   British   ship  not  a 

^^  '  *®^   subject,' for  inciting  a  revolt  upon  the  ship  while  on  the  high  seas 

the   o^'   if  taken  only  under  Code  sec.  1.38.  be  made  without  the  consent  of 

jj^*    Governor-General,  under  sec.  691,  obtained  prior  to  the  laying  of  the 

^j,^****^a.tion.    Mr.  Justice  Ritchie  held  further  that  if  the  proceedings  for 

0g^  ^"ence  are  taken  under  the  Merchant  Shipping  Act  1894   (Imp.),  sec. 

5^1*     ^^«  consent  of  the  Governor-General   is  not   required   and   Code  sec. 

1^^      y^oiild  not  apply.     But  a  different  view  was  taken  by  Mr.  Justice 

c<h1u      ^'^^  (now  chief  justice)   who  held  that  sec.  591  applies  to  the  pro- 

^^j^r^    in  Canadian   Courts  in  reswct  of  offences  committed   within  the 

™**»*nlty    jurisdiction    whether    the    proceedings    are    taken    under    the 
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Piratical 
act  with 
violence. 


Not  resist- 
ing pirate. 


Criminal  Code  ov  the  Imperial  Merchant  Shipping  Act  or  the  Admiralty 
Offence  Act,   1849 (Imp.). 

189*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  suffer  death  who,  in  committing  or  attempting  to  commit 
any  piratical  act,  assaults  with  intent  to  murder,  or  wounds, 
any  person,  or  does  any  act  likely  to  endanger  the  life  of  any 
person.    55-56  V.,  c.  29,  s.  129. 

140.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  six  months'  imprisonment,  and  to  forfeit  to  the  owner  of  the 
ship  all  wages  then  due  to  him,  who,  being  a  master,  officer  or 
seaman  of  any  merchant  ship  which  carries  guns  and  arms,  does 
not,  when  attacked  by  any  pirate,  fight  and  endeavour  to  de- 
fend himself  and  his  vessel  from  being  taken  by  such  pirate, 
or  who  discourages  others  from  defending  the  ship,  if  by  reason 
thereof  the  ship  falls  into  the  hands  of  such  pirate.  55-56  V., 
c.  29,  9.  130. 


Penalty. 
Offence. 


Taking 
liquor  on 
board  ship. 

Attempting 
to  take. 


Delivering. 


Conveying  Liquor  on  hoard  His  Majesty's  Ships. 

141.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction  before  two  justices,  to  »  fine  not  exceeding  fifty 
dollars  for  each  offence,  and  in  default  of  payment  to  imprison- 
ment for  a  term  not  exceeding  one  month,  with  or  without  hard 
labour,  who,  without  the  previous  consent  of  the  officer  com- 
manding the  ship  or  vessel, — 

(a)  conveys  any  intoxicating  liquor  on  board  any  of  His 
Majesty's  ships  or  vessels;  or, 

(b)  approaches  or  hovers  about  any  of  His  Majesty's  ships 
or  vessels  for  the  purpose  of  conveying  any  such  liquor  on 
board  thereof;  or, 

(c)  gives  or  sells  to  any  man  in  His  Majesty's  service,  on 
board  any  such  ship  or  vessel,  any  intoxicating  liquor. 
55-56  v.,  c.  29,  s.  119. 

Any  officer  in  His  Majesty's  service,  any  warrant  or  petty  officer  in 
the  navy,  and  any  non-commissioned  officer  of  marines  may  arrest  without 
warrant  any  person  found  committing  any  of  the  offences  mentioned  in 
sec.  141.     See  sec.  651. 

Intoxicating  liquor,] — See  statutory  definition  in  sec.  2(17). 
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PART  III. 

RESPECTING  THE  PRESERVATION  OP  PEACE  IN  THE  VICINITY 

OF  PUBLIC  WORKS. 

Interpretation. 

142*  In  this  Part,  unless  the  context  otherwise  requires, —  Definitions. 

(a)  'this  Part'  means  such  section  or  sections  thereof  as  'This Part.* 
are  in  force,  by  virtue  of  any  proclamation,  in  the  place 
with  reference  to  which  the  Part  is  to  be  construed  and 
applied ; 
Ci)  'commissioner'  means  a  commissioner  under  this  Part:  'Commis- 
Cc)  'public  work'  includes  any  railway,  canal,  road,  bridge  ^^^y 
or  other  work  of  any  kind,  and  any  mining  operation  con-  -^ork.' 
structed  or  carried  on  by  the  Government  of  Canada,  or  of 
any  province  of  Canada,  or  by  any  municipal  corporation, 
or  by  any  incorporated  company,  or  by  private  enterprise. 
R.S.,  c.  151,  s.  1. 

Commistioner,} — See   sec.   2(42). 

Proclamation, 

148«  The  (Jovemor  in  Council  may,  as  often  as  occasion  Part  may  be 
requires,  declare,  by  proclamation,  that  upon  and  after  a  day  f^J'^*'^^'" 
therein  named,  this  Part,  or  any  section  or  sections  thereof, 
shall   be   in    force    in    any    place    in    Canada   in    such    pro- 
clamation  designated,    within    the   limits   or   in   the   vicinity 
whereof  any  public  work  is  in  course  of  construction,  or  in  any   - 
place  in  the  vicinity  of  any  public  work,  within  which  he  deems 
it  necessary  that  this  Part,  or  any  section  or  sections  thereof, 
should  be  in  force;   and  this  Part,  or  any  such  section  or 
sections  thereof,  shall,  upon  and  after  the  day  named  ir  such 
proclamation,  take  effect  within  the  place  or  places  designated 
therein. 

2.  The  Ctovemor  in  Council  may,  in  like  manner,  from  time  Declared  no 
to  time,  declare  this  Part,  or  any  section  or  sections  thereof,  to  Jonger  in 
be  no  longer  in  force  in  any  such  place,  and  may  again,  from 
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time  to  time,  declare  this  Part,  or  any  section  or  sections  there- 
of, to  be  in  force  therein. 

3.  No  such  proclamati6n  shall  have  effect  within  the  limits 
of  any  city. 

4.  All  courts,  magistrates  and  justices  shall  take  judicial 
notice  of  every  such  proclamation.  .  R.S.,  c.  151,  s.  2. 


Weapons. 


Delivery  of 


missioner. 


Seizure  of 
arms  not 
delivered. 


Possessing 
weapons 
near  public 
worlds. 


144*  On  or  before  the  day  named  in  such  proclamation, 
«™-1««Jl°™  every  person  employed  on  or  about  the  public  work  to  which 
the  same  relates,  shall  bring  and  deliver  up,  to  some  commis- 
sioner or  oflScer  appointed  for  the  purposes  of  this  Part,  every 
weappn  in  his  possession,  and  shall  obtain  from  such  commis- 
sioner or  officer  a  receipt  for  the  same.    R.S.,  c.  151,  s.  3. 

• 

145*  Every  weapon  found  in  the  possession  of  any  person 
employed,  as  aforesaid,  after  the  day  named  in  any  proclama- 
tion and  within  the  limits  designated  in  such  proclamation, 
may  be  seized  by  any  justice,  commissioner,  constable  or  other 
peace  officer,  and  shall  be  forfeited  to  the  use  of  His  Majesty. 
B.S.,  c.  151,  s.  4. 

146«  Every  one  employed  upon  or  about  any  public  work, 
within  any  place  in  which  this  Part  is  in  force,  who,  upon 
or  after  the  day  named  in  such  proclamation,  keeps  or  has  in 
his  possession  or  under  his  care  or  control  within  any  such 
place,  any  weapon,  is  liable  on  summary  conviction  to  a  penalty 
not  exceeding  four  dollars  and  not  less  than  two  dollars  for 
every  such  weapon  found  in  his  possession  or  under  his  care  or 
control.    R.S.,  c.  151,  s.  5;  55-56  V.,  c.  29,  s.  117. 

147.  Every  one  who,  for  the  purpose  of  defeating  the 
enforcement  of  this  Part,  receives  or  conceals,  or  aids  in  receiv- 
ing or  concealing,  or  procures  to  be  received  or  concealed,  within 
any  place  in  which  this  Part  is  in  force,  any  weapon  belonging 
to  or  in  the  custody  of  any  person  employed  on  or  abbut  any 
public  work,  is  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  one  hundred  dollars  and  not  less  than  forty  dollars; 
and  a  moiety  of  such  penalty  shall  belong  to  the  informer  and 
the  other  moiety  to  His  Majesty,  for  the  public  uses  of  Canada. 
R.S.,  c.  151,  s.  6;  55-56  V.,  c.  29,  s.  117. 

Employees  148*  Every  person  employed  on  any  public  work  found 

weapons.       carrying  any  weapon,  within  any  place  in  which  this  Part  is  at 


Receiving  or 
concealing 
arms  with 
intent. 
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the  time  in  force,  for  purposes  dangerous  to  the  public  peace, 
is  guilty  of  an  indictable*  offence.    R.S.,  c.  151,  s.  7. 

•  149*  Whenever  this  Part  ceases  to  be  in  force  within  the  Return  of 

place  where  any  weapon  has  been  delivered  and  detained  in  ^fapo^  . 
.1*1  ^1  1      *  n     when  Part 

pursuance  thereof,  or  whenever  the  owner  or  person  lawfully  ceases  to  be 

entitled  to  any  such  weapon  satisfies  the  commissioner  that  he  in  ^orce. 

is  about  to  remove  immediately  from  the  limits  within  which 

this  Part  is 'at  the  time  in  force,  the  commissioner  may  deliver 

up  to  the  owner  or  person  authorized  to  receive  the  same,  any 

such  weapon,  on  production  of  the  receipt  given  for  it.    R.S., 

c.  151,  s.  11. 

Inioocicating  Liquor. 

150.  (As  amended,  1907.)  Upon  and  after  the  day  named  in  Sale  of 
such  proclamation  and  during  such  period  as  such  proclamation  M.TJJL  P^®" 
remains  in  force,  no  person  shall,  at  any  place  within  the  limits 
specified  in  the  proclamation,  sell,  barter  or,  directly  or  indi- 
rectly, for  any  matter,  thing,  profit  or  reward,  exchange,  supply 

or  dispose  of,  or  shall  give  to  any  other  person  any  intoxicating 
liquor;  or  shall  expose,  keep  or  have  in  his  possession  any  in- 
toxicating liquor  intended  to  be  dealt  with  in  any  such  way. 

2.  The  provisions  of  this  section  shall  not  extend  to  any  Ab  to  retail 
person  selling  intoxicating  liquor  by  wholesale,  and  not  retail-  ^^7' 
ing  it,  if  the  said  person  is  a  licensed  distiller  or  brewer;  nor 
shall  they  apply  where  liquor  is  supplied  for  bond  fide  medicinal 
purposes  upon  the  prescription  of  a  duly  qualified  medical 
practitioner.  R.S.,  c.  151,  s.  13 ;  55-56  V.,  c.  29,  s.  118 ;  6  &  7 
E.,  c.  9,  s.  2. 

Intoxicating  liquor,} — See  statutory  definition  in  sec.  2(17). 

151.  (As  amended,  1907.)     Every  one  who,  by  himself,  his  Penalty  for 
clerk,  servant,  agent  or  other  person,  violates  any  of  the  pro-  «>n*^rav«n- 
visions  of  the  last  preceding  section,  is  guilty  of  an  offence 

against  this  Part  and  liable  on  summary  conviction  to  a  penalty 
of  fifty  dollars  and  costs,  and,  in  default  of  payment,  to  impri- 
sonment for  a  term  not  exceeding  three  months;  and  upon  any 
subsequent  conviction  to  a  penalt}'^  of  one  hundred  dollars  and 
costs  or  to  imprisonment  for  a  term  not  exceeding  six  months,  or 
to  both,  and,  in  default  of  payment  of  such  penalty,  to  impri- 
sonment, or  to  further  imprisonment  for  a  term  not  exceeding 
three  months ;  and  imprisonment  in  each  case  shall  be  either  with 
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or  without  hard  labour.    R.S.,  c.  151,  s.  14;  55-56  V.,  c.  29,  8. 
118;6&7E.,  c.  9,8.  3. 

Agent  liable  152*  Every  clerk,  servant,  agent  or  other  person  who,  being 
to  same  j^  ^g  employment  of,  or  on  the  premises  of  another  person, 
principal.*  violates  or  assists  in  violating  any  of  the  said  provisions  for 
the  person  in  whose  employment  or  on  whose  premises  he  is, 
shall  be  equally  guilty  with  such  person,  and  shall  be  liable  to 
the  punishment  mentioned  in  the  last  preceding  section.  B.S., 
c.  151,  s.  15 ;  55-56  V.,  c.  29,  s.  118. 

Considera-  158«  Any  payment  or  compensation,  whether  in  money  or 

tion  given  securities  for  money,  labour  or  property  of  any  kind,  for  intoxi- 
may  ^  ^^  eating  liquor  sold,  bartered,  exchanged,  supplied  or  disposed 
recovered,  of,  contrary  to  the  provisions  aforesaid,  shall  be  held  to  have 
been  criminally  received  without  consideration,  and  against  law, 
equity  and  good  conscience,  and  the  amount  or  value  thereof 
may  be  recovered  from  the  receiver  by  the  person  making,  pay- 
ing or  furnishing  such  payment  or  compensation.  R.S.,  c.  151, 
s.  18. 

Transfer  for  154.  AH  sales,  transfers,  conveyances,  liens  and  securities 
liquor  void,  ^f  every  kind^  which  either  in  whole  or  in  part  have  been  made 
or  piven  for  or  on  account  of  intoxicating  liquor  sold,  bartered, 
exchanged,  supplied  or  disposed  of  contrary  to  such  provisions, 
shall  be  void  against  all  persons,  and  no  right  shall  be  acquired 
thereby. 

No  action  on  2.  No  action  of  any  kind  shall  be  maintained,  either  in 
account  of  whole  or  in  part,  for  or  on  account  of  intoxicating  liquor  sold, 
liquor  bartered,  exchanged,  supplied  or  disposed  of,  contrary  to  the 

said  provisions.    R.S.,  c.  151,  s.  18. 
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PART  IV. 

OFFENCES  AGAINST  THE  ADMINISTRATION  OP  LAW   AND  JUSTICE. 

Interpretation, 

» 
155*  In  this  Part,  unless  the  context  otherwise  requires, —  Deanitions. 
(a)  *the  government*  includes  the  government  of  Canada,  *xhe  gov- 
and  the  government  of  any  province  of  Canada,  as  well  ernment.' 
as  His  Majesty  in  the  right  of  Canada  or  of  any  province 
thereof,  and  the  Commissioners  of  the  Transcontinental 
Railway; 

(h)  'official  or  person  in  the  employment  of  the  government'  -official  or 
and  'oflScial  or  employee  of  the  government,'  extend  to  employee  of 
and  include  the  Commissioners  of    the    Transcontinental  ^l^J^^^^^' 
Railway  and  the  persons  holding  office  as  such  commis- 
sioners, and  the  engineers,  officials,  officers,  employees  and 
servants  of  the  said  commissioners; 

(c)  'office'  includes  every  office  in  the  gift  of  the  Crown  or  <office.* 
of  any  officer  appointed  by  the  Crown,  and  all  commissions, 
civil,  naval  and  military,  and  alt  places  or  employments 
in  any  public  department  or  office  whatever,  and  all  depu- 
tations to  any  such  office  and  every  participation  in  the 
profits  of  any  office  or  deputation.  55-56  V.,  c.  29,  ss. 
133  and  137 ;  6  E.  VII.,  c.  7,  s.  1. 

Corruption  and  Disobedience.  # 

X  56*  Every  one  is  guilty  of  an  indictable  offence  and  liable  penaltv. 
^  fourteen  years'  imprisonment  who, — 

(^)  holding  any  judicial  office,  or  being  a  member  of  Parlia-  judicial,  etc., 
ment  or  of  a  legislature,  corruptly  accepts  or  obtains,  or  officer 
agrees  to  accept,  or  attempts  to  obtain  for  himself  or  any  JJJaininI  ^' 
other  person,  any  money  or  valuable  consideration,  office,  office  for  com- 
place,  or  employment  on  account  of  anything  already  done  sideration. 
or  omitted,  or  to  be  afterwards  done  or  omitted,  by  him 
in  his  judicial  capacity,  or  in  his  capacity  as  such  member ; 
or. 
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(b)  corruptly  gives  or  offers  to  any  such  person  or  to  any 
other  person,  any  such  bribe  as  aforesaid  on  account  of 
any  such  act  or  omission.    55-56  V.,  c.  29,  s.  131. 

Xo  one  holding  any  judicial  office  shall  be  prosecuted  for  the  offence  of 
judicial  corruption,  as  defined  in  this  section,  without  the  leave  of  the 
Attorney-General  of  Canada.     Section  593. 


Penalty. 

Officer  tak- 
ing bribe. 


Offering 
bribe  to 
officer. 


167.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  being  a  justice,  peace  officer,  or  public  officer,  employed 
in  any  capacity  for  the  prosecution  or  detection  or  punish- 
ment of  offeilders,  corruptly  accepts  or  obtains,  or  agrees 
to  accept  or  attempts  to  obtain  for  himself,  or  for  any  other 
person,  any  money  or  valuable  consideration,  office,  place 
or  employment,  with  the  intent  to  interfere  corruptly  with 
the  due  administration  of  justice,  or  to  procure  or  facili- 
tate the  commission  of  any  crime,  or  to  protect  from  detec- 
tion or  punishment  any  person  having  committed  or 
intending  to  commit  any  crime ;  or, 

(b)  corruptly  gives  or  offers  to  any  officer  aforesaid  any  such 
bribe  as  aforesaid  with  any  such  intent  55-56  V.,  c.  29, 
s.  132. 

Peace  officer  or  public  officer,] — See  definitions  in  sec.  2,  sub-sees.  (26) 
and  (29). 

Extortion  by  public  officers,  justices;  etc] — In  R.  v.  Tisdale  (1860), 
20  U.C.Q.B.  272,  two  justices  of  the  peace  were  tried  before  McLeaii,  J., 
and  a  jury  and  found  guilty  upon  an  indictment  for  extortion  in  exact- 
ing from  a  person  charged  on  a  preliminary  enquiry  before  them  with  a 
felony  25  shillings  as  fees  due  to  them  as  justices  and  for  fees  for  his 
arrest.  The  magistrates  had  held  that  the  charge  was  not  sustained  by  the 
evidence,  but  had  collected  the  costs  above  mentioned  from  the  accused 
as  a  condition  of  his  discharge. 

Robinson,  C.J.,  in  delivering  the  judgment  of  the  court,  said: — "They 
cannof  set  up  as  a  defence  such  extraordinary,  ignorance  of  the  law  as  it 
would  be  necessary  to  believe  they  laboured  under,  before  it  could  be 
credited  that  they  had  fallen  into  a  mistake  as  to  their  right  to  charge  the 
defendant  with  costs  in  such  a  case  and  under  such  circumstances.*' 

Extortion  is  the  taking  of  money  or  any  valuable  thing  by  any  public 
officer  by  colour  of  his  office  and  otherwise  than  in  good  faith  on  a  mis- 
take as  to  the  law,  where  none  or  less  is  due  or  before  it  is  due.  5  Encyc. 
Laws  of  England   (1898),  p.  262;  Stephen's  Dig.  Cr.  Law,  5th  ed.,  p.  88. 

The  offence  is  not  constituted  by  demand  only  without  actual  receipt 
of  the  illegal  fee.    Ibid;  Parsons  v.  Crabb,  31  U.C.C.P.  151. 

The  statute  of  1275,  3  Edw.  I.,  ch.  26,  which  deals  with  both  civil  and 
criminal  process  therefor  is  declaratory  of  the  common  law  in  enacting 
the  offence  of  extortion  by  the  King's  officers  to  be  indictable;  the  offence 
is  a  common  law  misdemeanour  punishable,  on  indictment  or  information, 
by  fine  and  imprisonment  and  removal  from  office.     Ibid.     The  repeal  of 
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that  statute  as  regards  Ontario  by  Ont.  Stat.  1902,  2  Edw.  VII.,  ch.  1,  is 
in  terms  as  well  as  constitutionally  limited  to  such  portions  of  same  as 
are  within  the  provincial  legislative  authority.     Stat.  Law  Revision  Act 

(Ont),  1002^  ch.  1,  sec.  2. 

Justices  of  the  peace  and  their  clerks,  and  clerks  of  the  peace  are 
liable   to  indictment  for  extortion.    Anon.    (1700),  12  Modern  R.  512. 

The  indictment  should  specify  a  sum  certain  as  having  been  extorted: 
R.  V.  Burdett,  1  tA.  Raym.  149;  R.  v.  Gilham  (1795),  6  T.R.  265;  and 
when  the  extortion  is  of  an  excess  above  the  legal  fee,  the  sum  legally 
payable  should  be  specified  in  the  indictment.     I^e's  Case,  3  Leon.  268. 

It  was  formerly  considered  necessary  that  the  indictment  should  con- 
tain the  words  "extorsively  and  in  colour  of  office."  R.  v.  Baynes,  2  Salk. 
680;  R.  V.  Cumberland ,  Justices,   11  Mod.  R.  80. 

Form  of  indictment.] — That  W.,  late  of,  etc.,  on  the  day  of  , 

at  the  town  of  ,  in  the  county  of  ,  then  being  one  of  the 

of  the  said  county,  by  colour  of  his  said  office  unlawfully,  unjustly  and 
extorsively  did  exact,  extort,  receive  and  have,  of  and  from  one  Y., 
the  sum  of  of  lawful  money  of  Canada  as  and  for  a  pretended  fee 

of  him  the  said  W.  for,  etc.,  whereas  in  truth  and  in  fact  no  fee  what- 
ever was  then  due  to  the  said  W.  in  that  behalf,  to  the  great  damage  of 
the  said  Y.  and  against  the  peace  of  our  Lord  the  King,  his  Crown  and 
dignity. 

Oppression  by  public  officers,] — ^At  common  law  every  public  officer 
commits  a  misdemeanour  who,  in  the  exercise,  or  under  colour  of  exercis- 
eising  the  duties  of  his  office,  does  any  illegal  act,  or  abuses  any  discre- 
tionary power  with  which  he  is  invested  by  Taw  from  an  improper  motive, 
the  existence  of  which  motive  may  be  inferred  either  from  the  nature 
of  the  act,  or  from  the  circumstances  of  the  case.  But  an  illegal  exercise 
of  authority,  caused  by  a  mistake  as  to  the  law,  made  in  good  faith,  is 
not  a  misdemeanour  within  this  rule.  Burbidge's  Digest  of  Crim.  Law 
(1890),  article  148. 

If  the  illegal  act  consists  in  inflicting  upon  any  person  any  bodily 
harm,  imprisonment,  or  other  injury,  not  being  extortion,  the  offence  is 
called  ''oppression." 

So  if  A.  and  B.,  justices  of  the  peace  with  licensing  powers  refuse  li- 
censes to  the  keepers  of  public  houses,  because  they  refuse  to  vote  as  the 
justices  wish,  A.  and  B.  commit  oppression. 

And  if  A.,  a  justice,  acting  as  such,  orders  B.  to  be  whipped,  without 
any  such  proof  or  information  as  the  law  requires.  A.  commits  oppression. 

Evidence  of  corrupt  motive  must  be  adduced  in  order  to  obtain  leave 
to  exhibit  a  criminal  information  against  a  justice  of  the  peace  for  mal- 
feasance of  office.    The  King  v.  Chirrie,  11  Can.  Cr.  Cas.  343. 

British  Columbia  Crown  Rules,] — The  British  Columbia  Crown  Rules 
9-11  are  as  follows: — 

(9)  With  the  exception  of  ex-officio  informations  filed  by  the  Attorney- 
General  on  behalf  of  the  Crown,  no  criminal  information  or  information 
in  the  nature  of  a  quo  warranto  shall  be  exhibited  or  received  in  the  Su- 
preme Court  without  an  express  order  of  a  judge  of  the  Supreme  Court, 
nor  shall  any  process  be  issued  upon  any  information  until  the  person  pro- 
curing such  information  to  be  exhibited,  shall  have  filed  in  the  registry 
of  the  Supreme  Court  a  recognizance  in  the  penalty  of  $100,  effectually  to 
prosecute  such  information,  and  to  abide  by  and  observe  such  orders  as  the 
court  shall  direct;  such  recognizance  to  be  entered  into  before  some  justice 
of  the  peace  or  registrar  of  the  Supreme  Court. 
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(10)  No  application  shall  be  made  for  a  criminal  information  against 
R  justice  of  the  peace  for  misconduct  in  his  magisterial  capacity  unless  a 
notice  containing  a  distinct  statement  of  the  grievances  or  acts  of  miscon- 
duct complained  of  be  served  personally  on  him  or  left  at  his  residence  with 
some  member  of  his  household  six  days  before  the  time  named  in  it  for  mak- 
ing the  application. 

(11)  The  application  for  a  criminal  information  shall  be  made  to  the 
court  by  a  motion  for  an  order  nisi  within  a  reasonable  time  after  the 
offence  complained  of,  and  if  the  application  be  made  against  a  justice  of 
the  peace  for  misconduct  in  his  magisterial  capacity,  the  applicant  must 
depose  on  affidavit  to  his  belief  that  the  defendant  was  actuated  by  corrupt 
motives,  and  further,  if  for  an  unjust  conviction,  that  the  defendant  is  in- 
nocent of  the  charge. 


Frauds  upon 
the  govern- 
ment. 

Penalty. 


Making  offer 
or  gift  to  un- 
duly influ- 
ence officer. 


Accepting 
such  offeror 
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withdrawal 
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158.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  of  not  less  than  one  hundred  dollars,  and  not  exceed- 
ing one  thousand  dollars,  and  to  imprisonment  for  a  term  not 
exceeding  one  year  and  not  less  than  one  month,  and  in  default 
of  payment  of  such  fine  to  imprisonment  for  a  further  time 
not  exceeding  six  months  who, — 

(a)  makes  any  offer,  proposal,  gift,  loan  or  promise,  or 
gives  or  offers  any  compensation  or  consideration,  directly 
or  indirectly,  to  any  official  or  person  in  the  employment 
of  the  government,  or  to  any  member  of  his  family,  or  to 
any  person  under  his  control  or  for  his  benefit,  with  intent 
to  obtain  the  assistance  or  influence  of  such  official  or 
person  to  promote  either  the  procuring  of  any  contract 
with  the  government  for  the  performance  of  any  work, 
the  doing  of  any  thing,  or  the  furnishing  of  any  goods, 
effects,  food  or  materials,  the  execution  of  any  such  con- 
tract, or  the  payment  of  the  price  or  consideration 
stipulated  therein,  or  any  part  thereof,  or  of  any  aid  or 
subsidy  payable  in  respect  thereof;  or, 

(b)  being  an  official  or  person  in  the  employment  of  the 
government,  directly,  or  indirectly,  accepts  or  agrees  to 
accept,  or  allows  to  be  accepted  by  any  person  under  his 
control  or  for  his  benefit,  any  such  offer,  proposal,  gift, 
loan,  promise,  compensation  or  consideration;  or, 

(c)  in  the  case  of  tenders  being  called  for  by  or  on  behalf 
of  the  government  for  the  performance  of  any  work,  the 
doing  of  any  thing,  or  the  furnishing  of  any  goods,  effects, 
food  or  materials,  directly  or  indirectly,  by  himself,  or  by 
the  agency  of  any  other  person  on  his  behalf,  with  intent; 
to  obtain  the  contract  therefor,  either  for  himself  or  for 
any  other  person,  offers  to  make,  or  makes,  any  gift, 
loan,  offer  or  promise,  or  offers  or  gives  any  consideration 
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or  compensation  whatsoever  to  any  person  tendering  for 
such  work  or  other  service,  or  to  any  member  of  his  family 
or  other  person  for  his  benefit,  to  induce  such  person  to 
withdraw  his  tender  for  such  work  or  other  service,  or  to 
compensate  or  reward  him  for  having  withdrawn  such 
tender;  or, 

(d)  in  case  of  tendering  for  the  performance  of  any  work,  Accepting 
the  doing  of  any  thing,  or  the  furnishing  of  any  goods,  gift,  etc.,  at 
eflfects,     food   or    materials,   for   the   government  when  t?^*for*^ 
tenders  are  called  for  by  or  on  behalf  of  the  government,  withdraw- 
accepts  or  receives,  directly  or  indirectly,  or  permits,  or  ing  tender, 
allows  to  be  accepted  or  received  by  any  member  of  his 

family,-  or  by  any  other  person  under  his  control,  or  for 
his  benefit,  any  such  gift,  loan,  offer,  promise,  considera- 
tion or  compensation,  as  a  consideration  or  reward  for 
withdrawing  or  for  having  withdrawn  such  tender ;  or, 

(e)  being    an    official    or    employee    of    the    government,  Qfgeer 
receives,  directly  or  indirectly,  whether  personally  or  by  accepting 
or  through  any  member  of  his  family  or  person  under  his  ^Lu?"^any 
control  or  for  his  benefit,  any  gift,  loan,  promise,  com-  «ift  concern- 
pensation  or  consideration  whatsoever,  either  in  money  or  fi»g  govern- 
otherwise,  from  any  person  whomsoever,  for  assisting  or  j^neas. 
favouring  any  individual  in  the  transaction  of  any  busi- 
ness whatsoever  with  the  government,  or  who  gives  or 

offers  any  such  gift,  loan,  promise,  compensation  or  con- 
sideration; or, 

(f)  by  reason  of,  or  under  the  pretense  of,  possessing  influ-  compensa- 
ence  with  the  government,  or  with  any  minister  or  o£Scial  tion  for 
thereof,  demands,  exacts  or  receives  from  any  person,  any  P'^!!"I!?4. 
compensation,  fee  or  reward,  for  procuring  from  the  gov-  Vt^S 
ernment  the  payment  of  any  claim,  or  of  any  portion 
thereof,  or  for  procuring  or  furthering  the  appointment 

of  himself,  or  of  any  other  person,  to  any  office,  place  or 
employment,  or  for  procuring  or  furthering  the  obtaining 
for  himself  or  any  other  person,  of  any  grant,  lease  or 
other  benefit  from  the  government;  or  offers,  promises  or 
pays  to  such  person,  under  the  circumstances  and  for  the 
causes  aforesaid,  or  any  of  them,  any  such  compensation, 
fee  or  reward;  or, 

(g)  having   dealings   of   any   kind    with   the    government  Giving 
through  any  department  thereof,  pay&  to  any  employee  reward  or 
or  official  of   the   government,  or  to  any  member  of  the  J^fficlr.^" 
family  of  such  employee  or  official,  or  to  any  person  under 
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his  control  or  for  his  benefit,  any  commission  or  reward; 
or  within  one  year  before  or  after  such  dealings,  without 
the  express  permission  in  writing  of  the  head  of  the 
department  with  which  such  dealings  have  been  had,  the 
proof  of  which  permission  shall  lie  upon  him,  makes  any 
gift,  loan,  or  promise  of  any  money,  matter  or  thing,  to 
any  such  employee  or  other  person  aforesaid ;  or, 
(h)  being  an  employee  or  oflBcial  of  the  government, 
demands,  exacts  or  receives  from  such  person,  directly  or 
indirectly,  by  himself,  or  by  or  through  any  other  person 
for  his  benefit,  or  permits  or  allows  any  member  of  his 
family,  or  any  person  under  his  control,  to  accept  or 
receive 

(i)  any  such  commission  or  reward,  or 
(ii)  within   the   said   period   of   one   year,   without   tbe 
express  permission  in  writing  of  the  head  of  the  depart- 
ment with  which  such  dealings  have  been  had,  the  proof 
of  which   permission   shall  lie   upon   him,   accepts  or 
receives  any  such  gift,  loan  or  promise ;  or, 
(i)  having  any  contract  with  the  government  for  the  per- 
formance of  any  work,  the  doing  of  any  thing,  or  the 
furnishing  of  any  goods,  effects,  food  or  materials,  and 
having  or  expecting  to  have  any  claim  or  demand  against 
the    government   by   reason    of   such    contract,    directly 
or  indirectly,  by  himself  or  by  any  person  on  his  behalf, 
subscribes,  furnishes  or  gives,  or  promises  to  subscribe, 
furnish  or  give,  any  money  or  other  valuable  considera- 
tion for  the  purpose  of  promoting  the  election  of  any 
candidate,  or  of  any  number,  class  or  party  of  candidates, 
to  a  legislature  or  to  Parliament,  or  with  the  intent  in  any 
way  of  influencing  or  affecting  the  result  of  a  provincial 
or  Dominion  election. 
2.  If  the  value  of  the  amount  or  thing  paid,  offered,  given, 
loaned,  promised,  received  or  subscribed,  as  the  case  may  be, 
exceeds  one  thousand  dollars,  the  offender  under  this  section 
is  liable  to  any  fine  not  exceeding  such  value.    55-56  V.,  c.  29, 
s.  133;  56  v.,  c.  32,  s.  1. 

Limitation,] — "So  prosecution  for  this  offence  shall  be  commenced  after 
the  expiration  of  two  years  from  its  commission.    Section  1140(b). 

Miafeetaance  in  government  office.] — ^Misbehaviour  in  office  is  an  indict- 
able offence  at  common  law  and  it  is  not  essential  that  pecuniary  damage 
should  have  resulted  to  the  public  by  reason  of  such  irregular  conduct, 
nor  that  the  defendant  should  have  acted  from  corrupt  motives.     R.  v. 
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John  R.  Amoldi  (1893),  23  O.R.  201.    A  man  accepting  an  oftocof  trust 
concerning  the   public,  especially  if  attended  with   profit,   is  answerable 
criminally  to  the  King  for  misbehaviour  in  his  office.     R.  y.  Bembridge, 
22  St.  Tr.  1;  3  Dong.  327.    And  where  there  is  a  breach  of  trust,  fraud  or* 
imposition  in  a  matter  concerning  the  public,  though  as  between  indiyidijials 
it  would  only  be  actionable,  yet  as  between  the  lung  and  the  subject  it  Iq* 
indicUble.     Ibid.  *  ^ 

On  the  trial  of  an  indictment  charging  a  misdemeanour  against  the      \ 
Principal  Registrar  of  Deeds  of  a  County  and  his  deputy  jointly  for  mis-      •' 
feasance  in  not  recording  deeds  in  their  due  order,  it  was  objected  that        *"•*.* 
they  could  not  be  indicted  together  in  one  indictment,  and  legally  con-  *  .'l'- 

yicted  at  one  and  the  same  time ;  but  it  was  held  by  the  full  court  on  the 
points  reserved,  that  though  the  principal  might  perhaps  not  be  indictable  .•-' 

for  the  wrongful  act  of  his  deputy  committed  in  his  absence  and  without 
his  knowledge  or  consent,  it  is  a  different  thing  when  he  is  present  and 
knowing  and  consenting  to  the  act;  that  in  such  a  case  both  are  wrong 
doers  and  particep9  criminia.  It  was  also  contended,  in  the  same  case, 
that  the  deputy  registrar  could  not  be  lesally  convicted  so  long  as  his 
principal  legally  held  the  office;  but  it  was  held  that  the  deputy  was  liable 
to  be  indicted  not  only  while  the  principal  holds  office,  but  even  after  the 
deputy  himself  has  been  dismissed  from  his  office.  R.  v.  Benjamin  (1853), 
4  U.C.C  J.  179. 

169«  Every  person  convicted  of  an  offence  under  the  last  other  conse- 
preceding  section  shall  be  incapable  of  contracting  with  the  quences. 
Gtovemment,  or  of  holding  any  contract  or  office  with,  from, 
or  under  it,  or  of  receiving  any  benefit  under  any  such  contract. 
55-56  v.,  c.  29,  s.  134. 

160«  Every  public  officer  is  guilty  of  an  indictable  offence  greach  of 
and  liable  to  five  years'  imprisonment  who,  in  the  discharge  trust  by  pub- 
of  the  duties  of  his  office,  commits  any  fraud  or  breach  of  trust  ^^°  officer, 
affecting  the  public,  whether  such  fraud  or  breach  of  trust 
would  have  been  criminal  or  not  if  committed  against  a  private 
person.    55-56  V.,  c.  29,  s.  135. 

See  notes  to  sees.  ^57  and  158. 

161  •  Every  one  is  guilty  of  an  indictable  offence  and  liable  Municipal 
to  a  fine  not  exceeding  one  thousand  dollars  and  not  less  than  corruption. 
one  hundred  dollars,  and  to  imprisonment  for  a  term  not  ex-  penalty. 
ceeding  two  years  and  not  less  than  one  month,  and  in  default 
of  payment  of  such  fine  to  imprisonment  for  a  further  term 
not  exceeding  six  months,  who  directly  or  indirectly, — 

(a)  makes  any  offer,  proposal,  gift,  loan,  promise  or  agree-  Q^j,.yuptly 
ment  to  pay  or  give  any  money  or  other  material  compen-  offering  gift 
sation  or  consideration  to  any  member  of  a  municipal  to  municipal 
council,  whether  the  same  is  to  enure  to  his  own  advantage  ^t?"r^ab-** 
or  to  the  advantage  of  any  other  person,  for  the  purpose  stain  from 
of  inducing  such  member  either  to  vote  or  to  abstain  from  ^^^^^' 


•     ■ 


•  •. 


•  •• . 


102 


*••     • 


Criminal  Code. 


Part  IV. 


•  •. 


CorruptJjT,/^.* 
offering  jJi/Tr* 
to  secure  t^^ 
of  miuV^pa) 
officv^* 


Other  cor- 
rupt prb- 
posals  to 
officers. 


Members  of  . 
council  cor- 
ruptly ac- 
cepting gift. 


Use  of 
threats  or 
fraud  to 
influence 
vote. 


Threats  or 
fraud   to 
secure  or 
prevent  vote 
or  official 
act. 


[§i6i]./:---.* 

,  ^ktiiig  at  any  meeting  of  the  council  of  which  he  is  a 
•V^ember  or  at  any  meeting  of  a  committee  of  such  council, 
••.^     *in  favour  of  or  against  any  measure,  motion,  resolution  or 
,^    /    question  submitted  to  such  council  or  committee ;  or, 

(b)  makes  any  offer,  proposal,  gift,  loan,  promise  or  agree* 
ment  to  pay  or  give  any  money  or  other  material  com- 
pensation or  consideration  to  any  member  or  to  any  officer 
of  a  municipal  council  for  the  purpose  of  inducing  him 
to  aid  in  procuring  or  preventing  the  passing  of  any  vote 
or  the  granting  of  any  contract  or  advantage  in  favour 
of  any  person;  or, 

(c)  makes  any  offer,  proposal,  gift,  loan,  promise  or  agree- 
ment to  pay  or  give  any  money  or  other  material  com- 
pensation or  consideration  to  any  officer  of  a  municipal 
council  for  the  purpose  of  inducing  him  to  perform  or 
abstain  from  performing  or  to  aid  in  procuring  or  pre- 
venting the  performance  of,  any  official  act ;  or, 

(d)  being  a  member  or  officer  of  a  municipal  council,  accepts 
or  consents  to  accept  any  such  offer,  proposal,  gift,  loan, 
promise,  agreement,  compensation  or  consideration  in  this 
section  mentioned;  or  in  consideration  thereof  votes  or 
abstains  from  voting  in  favour  of  or  against  any  measure, 
motion,  resolution  or  question,  or  perforins  or  abstains 
from  performing  any  official  act ;  or, 

(e)  attempts  by  any  threat,  deceit,  suppression  of  the  truth 
or  other  unlawful  means  to  influence  any  member  of  a 
municipal  council  in  giving  or  withholding  his  vote  in 
favour  of  or  against  any  measure,  motion,  resolution  or 
question,  or  in  not  attending  any  meeting  of  the  municipal 
council  of  which  he  is  a  member,  or  of  any  committee 
thereof ;  or, 

(f)  attempts  by  any  such  means  as  in  the  last  preceding 
paragraph  mentioned  to  influence  any  member  or  any 
officer  of  a  municipal  council  to  aid  in  procuring  or  pre- 
venting the  passing  of  any  vote  or  the  granting  of  any 
contract  or  advantage  in  favour  of  any  person,  or  to  per- 
form or  abstain  from  performing,  or  to  aid  in  procuring 
or  preventing  the  performance  of,  any  official  act.  55-56 
v.,  c.  29,  s.  136. 

Limitation.] — ^No  prosecution  for  an  offence  under  this  section  shall  be 
commenced  after  the  expiration  of  two  years  from  its  commission.  Sec- 
tion 1140(b). 
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162«   Every  one   is   guilty  of   an   indictable  offence  who^  Offence, 
directly  or  indirectly, — 

(a)  sells  or  agrees  to  sell  any  appointment  to  or  resignation  gelling 
of  any  office,  or  any  consent  to  any  such  appointment  or  office, 
resignation,  or   receives,  or  agrees  to  receive,  any  reward 

or  profit  from  the  sale  thereof;  or, 

(b)  purchases  or  gives  any  reward  or  profit  for  the  purchase  Purchasing 
of  any  such  appointment,  resignation  or  consent,  or  agrees  ®®^' 

or  promises  to  do  so; 
and  in  addition  to  any  other  penalty  incurred,  forfeits  any  Forfeiture, 
right  which  he  may  have  in  the  office  and  is  disabled  for  life  v- 

from  holding  the  same.    55-56  V.,  c.  29,  s.  137. 

Punishment,] — "So  specific  punishment  being  provided  for  an  offence 
under  this  section,  it  falls  within  sec.  1052,  which  provides  that  "every 
person  convicted  of  an  indictable  offence  for  which  no  imprisonment  is 
specially  provided  shall  be  liable  to  imprisonment  for  five  years. 

168*    Every   one    is  guilty  of  an  indictable    offence  who>  Offence, 
directly  or  indirectly, — 

(a)  receives  or  agrees  to  receive  any  reward  or  profit  for  Receiving 
any  interest,  request  or  negotiation  about  any  office,  or  w^**"^  "^'^  • 
under  pretense  of  using  any  such  interest,  making  any  munieipal 
such  request  or  being  concerned  in  any  such  negotiation;  act. 

or, 

(b)  gives  or  procures  to  be  given  any  profit  or  reward,  or  Giving  or 
makes  or  procures  to  be  made  any  agreement  for  the  giving  Procuring 
of  any  profit  or  reward,  for  any  such  interest,  request  or 
negotiation  as  aforesaid ;  or, 

(c)  solicits,  recommends  or  negotiates  in  any  manner  as  to  Being  a 

any  appointment  to  or  resignation  of  any  office  in  expec-  party  to  ne- 
.  ^'        £  J  Sa  ffotiations. 

tation  of  any  reward  or  profit ;  or,  ® 

(d)  keeps  any  office  or  place  for  transacting  or  negotiating  Keeping 
any  business  relating  to  vacancies  in,  or  the  sale  or  pur-  office  ^^^  ***• 
chase  of,  or  appointment  to  or  resignation  of  offices.    55-56  P^'P^*^* 
v.,  c.  29,  s.  137. 

Punishment.] — ^No  specific  punishment  being  provided  for  an  offence 
mider  this  section,  it  falls  within  sec.  1062,  which  provides  that  "every 
person  convicted  of  an  indictable  offence  for  which  no  imprisonment  is 
specially  provided  shall  be  liable  to  imprisonment  for  five  years.'' 

164«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Disobeying  • 
to    one    year's    imprisonment    who,    without    lawful    excuse,  *^a*"*®- 
disobeys  any  Act  of  the  Parliament  of  Canada  or  of  any  legis- 
lature in  Canada  by  wilfully  doing  any  act  which  it  forbids. 
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or  omitting  to  do  any  act  which  it  requires  to  be  done,  unless 
some  penalty  or  other  mode  of  punishment  is  expressly  pro- 
vided by  law.    55-56  V.,  c.  29,  s.  138. 

Evidence,] — ^A  wilful  disobedience  of  the  statute  must  be  shewn.  Re 
B.  J.  Parke  (1899),  3  Can.  Cr.  Cas.  122,  30  Ont.  R.  498. 

If  the  magistrate  holding  the  preliminary  enquiry  should  be  of  opinion 
that  the  act  was  not  "wilfully"  committed,  but  under  a  misapprehension 
of  the  law,  he  would  not  be  bound  to  commit.  Ex  parte  MacMahon,  48 
J.P.  70;  R.  V.  Meehan  (No.  2)    (1902),  5  Can.  Cr.  Cas.,  at  p.  321. 

The  manager  of  a  corporation  is  not  criminally  liable  as  for  wilful  dis- 
obedience of  a  statute  under  sec.  164  in  respect  of  the  corporation's  neg- 
lect not  due  to  any  active  participation  on  his  part,  to  perform  a  statutory 
duty  imposed  upon  it.    R.  v.  Hays  (1907),  12  Can.  Cr.  Cas.  423. 

A  person  who  without  lawful  excuse  wilfully  and  corruptly  votes  more 
than  once  at  a  municipal  election  for  city  aldermen  under  the  Ontario 
Municipal  Act  is  guilty  of  an  indictable  offence  by  virtue  of  this  section. 
R.  V.  Meehan  (No.  2),  6  Can.  Cr.  Cas.  312. 

Wrongfully  voting  twice  at  an  election  would  not  be  indictable  at 
common  law  unless  prohibited  by  statute,  and,  semble,  every  contempt  of 
a  statute  is  indictable  at  common  law  where  no  other  mode  of  punishment 
is  provided.    Ibid. 

165*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who,  without  lawful  excuse, 
disobeys  any  lawful  order,  other  than  for  the  payment  of 
money,  made  by  any  court  of  justice,  or  by  any  person  or  body 
of  persons  authorized  by  any  statute  to  make  or- give  such  order, 
unless  some  penalty  is  imposed,  or  other  mode  of  proceeding 
is  expressly  provided,  by  law.    55-56  V.,  c.  29,  s.  139. 

166«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  and  imprisonment  who,  being  a  sheriff,  deputy-sheriff, 
coroner,  elisor,  bailiff,  constable  or  other  officer  entrusted  with 
the  execution  of  any  writ,  warrant  or  process,  wilfully  miscon- 
ducts himself  in  the  execution  of  the  same,  or  wilfully,  and 
without  the  consent  of  the  person  in  whose  favour  the  writ, 
warrant  or  process  was  issued,  makes  any  false  return  thereto. 
55-56  v.,  c.  29,  s.  143. 

At  common  law,] — Every  malfeasance  or  culpable  nonfeasance  of  an 
officer  of  justice  with  relation  to  his  office  was  a  misdemeanour  at  com- 
mon  law  and  punishable  with  fine  or  imprisonment,  or  both.  1  Russ.  Cr., 
6th  ed.,  416. 

Evidence.] — On  a  charge  against  a  constable  for  negligently  permitting 
an  escape,  the  warrant  of  commitment  may  be  proved  either  by  its  produc- 
tion^  or,  after  proving  the  service  upon  the  accused  of  a  notice  to  produce 
it,  by  parol  or  other  secondary  evidence  of  its  contents.  It  should  then 
be  proved  that  the  warrant  was  delivered  to  the  defendant  and  that  he 
was  one  of  the  peace  officers  to  whom  it  was  addressed,  and  that  the  de- 
fendant had  the  person  against  whom  the  warrant  was  issued  in  actual 
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custody  under  it.    The  escape  from  custody  must  then  be  proved,  and  the 
law  thereupon  presumes  the  defendant's  negligence.     1  Hale  GOO. 

But  the  presumption  is  rebuttable,  and  it  is  open  to  the  defendant  to 
shew  that  the  escape  was  not  due  to  his  negligence,  that  the  person  under 
arrest  rescued  himself  by  force  or  was  forcibly  rescued  by  others  and  that 
the  defendant  made  fresh  pursuit  after  him  for  the  purpose  of  recapturing 
him.     Archbold  Crim.  Evid.    (1900),  983. 

in  the  discretion  of  the  court  (sec.  1029). 

Punishment,] — Imprisonment  may  be  for  five  years  (sec.  1052)   or  fine 

Peace  Officers. 

167*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Neglect  to 
to  six  months'  iinprisonment  who,  having  reasonable  notice  that  *^  P®*^ 
he  is  required  to  assist  any  sheriff,  deputy-sheriff,  mayor  or  arresting 
other  head  officer,  justice,  magistrate,  or  peace  officer,  in  the  oflfenders. 
execution  of  his  duty  in  arresting  any  person,  or  in  preserving 
the  peace,  without  reasonable  excuse  omits  to  do  so.    55-56  V., 
c.  29,  s.  142. 

168«  Every  one  is  guilty  of  an  ipdictable  offence  and  liable  Obstructing 
to  ten  years'  imprisonment  who  resists  or  wilfully  obstructs  any  P^Wic officer, 
public  officer  in  the  execution  of  his  duty  or  any  person  acting 
in  aid  of  such  officer.    55-56  V.,  c.  29,  s.  144. 

Public  officer,] — See  sec.  2(29)  for  statutory  definition. 

Resisting  a  de  facto  public  officer.] — In  Bishop'  on  Criminal  Law,  sec. 
464,  under  the  head  '^Resisting  or  assaulting  officers  de  facto/'  it  is  said : — 
"The  difficult  question  is  whether  third  persons  are  indictable  for  resist- 
ing or  for  the  aggravated  offence  of  assaulting  a  mere  officer  de  facto. 
And,  though  the  decisions  on  it  are  not  harmonious,  the  better  opinion  i^ 
that  they  are,  the  law  not  permitting  them  to  test  in  this  way  the  claim 
to  an  office  of  one  who  exercises  it  under  an  apparent  right.  Other  me- 
thods of  testing  the  right  are  open." 

169*  Every  one  who  resists  or' wilfully  obstructs, —  .Obstructing 

(a)  any  peace  officer  in  the  execution  of  his  duty  or  any  P®*^®  officer, 
person  acting  in  aid  of  such  officer ; 

(b)  any  person   in   the   lawful   execution   of   any   process  person 
against  any  lands  or  goods  or   in  making   any  lawful  executing 
distress  or  seizure ;  process. 

is  guilty  of  an  offence  punishable  on  indictment  or  on  summary 
conviction  and  liable  if  convicted  on  indictment  to  two  years' 
imprisonment,  and,  on  summary  conviction  before  two  justices, 
to  six  months'  imprisonment  with  hard  labour,  or  to  a  fine  of 
one  hundred  dollars.    55-56  V.,  c.  29,  s.  144. 

Peace  officer,] — See  sec.  2(26)   for  statutory  definition. 
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Obstruction.] — In  an  English  case  under  a  similar  statute  it  was  said 
that  the  obstruction  need  not  necessarily  be  a  physical  obstruction. 
Bastable  v.  Little,  23  Times  L.R.  38. 

Where  a  bystander  states  to  other  bystanders,  in  the  hearing  of  a  police 
officer  making  an  arrest  for  drunkenness,  that  the  person 'being  arrested  is 
not  drunk,  such  does  not  constitute  the  offence  of  obstructing  a  peace  officer, 
if  the  statement  was  made  bon&  fide  and  in  the  belief  of  its  truth.  If,  in 
an  unwarranted  attempt  of  the  police  to  arrest  the  bystander,  the  latter 
strikes  a  policeman,  he  is  not  guilty  of  assault  upon  a  peace  officer  in  the 
execution  of  his  duty,  for  the  policeman  had  no  duty  to  arrest  him.  The 
King  V.  Cook,  11  Can.  Cr.  Cas.  32. 

Process  against  goods.] — Where  the  process  of  an  inferior  court  is 
void  by  reason  of  its  containing  a  direction  to  a  peace  officer  to  seize  cer- 
tain goods  at  a  place  outside  of  the  territorial  jurisdiction  of  the  court, 
such  process  is  insufficient  upon  which  to  base  a  conviction  for  resisting 
the  officer  in  its  execution.  R.  v.  Finlay  (1901),  4  Can.  Cr.  Cas.  $39 
(Man.). 

Where  a  bailiff  obtained  possession  of  goods  under  a  writ  of  replevin, 
but  at  the  request  of  the  party  in  whose  possession  they  were  seized  they 
were  given  by  the  bailiff  into  the  possession  of  a  third  party,  the  latter 
giving  the  bailiff  an  undertaking  or  agreement  to  deliver  him  the  goods  on 
demand,  it  was  Held  that  in  attempting  to  retake  the  goods  in  the  posses- 
•  sion  of  the  third  party  the  bailiff  was  not  acting  in  the  execution  of  any 

''process,"  but  merely  upon  the  undertaking.     R.  v.  Car  ley,  18  C.L.T.  26. 

Seizure  under  lien  contract.] — ^The  re-taking  of  possession  by  the  ven- 
dor under  a  contract  for  the  conditional  sale  of  chattels  is  not  within  the 
term  "lawful  distress  or  seizure"  as  here  used,  and  an  obstruction  of  the 
vendor's  bailiff  in  regaining  possession  is  not  an  offence  under  this  section. 
R.  V.  Shand  (1904),  8  Can.  Cr.  Cas.  46,  7  O.L.R.  190. 

A  "lawful  siezure"  in  connection  with  such  provisions  must  be  some- 
thing ejusdem  generis,  a  seizure  made  in  due  course  of  or  by  the  authority 
of  law.  The  word  itself  denotes  a  taking  of  that  character  and  is  not 
apt  to  describe  the  recaption  or  resumption  of  possession  of  goods  by  the 
mere  act  of  the  owner:  Sweet's  Law  Dictionary,  pp.  672,  749;  Bouvier's 
Law  Dictionary,  vol.  2,  pp.  831,  976. 

Where  goods  are  improperly  detained  by  one  in  defiance  of  his  agree- 
ment to  yield  them  up  to  the  owner  with  or  without  demand,  and  the 
owner  can  acquire  possession  peaceably,  he  may  do  so.  If  he  attempts  to 
take  possession  forcibly  and  in  a  riotous  manner,  he  becomes  himself  a 
breaker  of  the  law,  as  much  so  as  one  who  attempts  to  take  possession  of 
real  property  by  a  forcible  entry,  contrary  to  6  Rich.  II.,  Stat.  1,  ch.  8, 
even  when  it  has  been  agreed  that  he  was  to  re-enter.  Edwick  v.  Hawkes 
(1881),  18  Ch.D.  199;  and  see  Beddall  v.  Maitland  (1881),  17  Ch.D.  174. 
If  resistance  is  offered  or  possession  refused  he  should  have  recourse  to 
his  action,  and  the  Code  would  then  have  its  full  force  in  making  unlaw- 
ful any  resistance  to  seizure  made  ^n  due  course  of  law.  That  is  what 
is  meant  by  a  lawful  seizure.  It  was  never  intended  to  enlarge  the  civil 
rights  or  powers  of  individuals,  or  to  convert  a  breach  of  contract  or  re- 
sistance to  private  force  into  a  criminal  offence.    Ibid. 

Summary  convictions  or  summary  trials  procedure.] — The  offence  of 
obstructing  a  peace  officer  is  also  dealt  with  by  sec.  773(e)  in  Part  XVI; 
relating  to  summary  trials  of  indictable  offences.  Section  781  provides 
a  maximum  penalty  for  the  offence,  when  dealt  with  under  sec.  773,  of  6 
months'  imprisonment  and  a  fine  of  $100  and  costs. 

As  the  penalty  on  summary  conviction  cannot  be  both  fine  and  im- 
prisonment, the  question  has  arisen  whether  a  magistrate  having  "sum- 
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Buiry  trials"  powers  must  not  be  guided  by  them  to  the  exclusion  of  the 
power  here  given  of  summary  conviction  by  two  justices  and  the  general 
authority  given  by  sec.  604  to  police  magistrates  to  exercise  the  powers 
of  two  justices.  There  is  a  connict  of  opinion  as  will  be  seen  by  the  fol- 
lowing cases,  which  leaves  the  question  still  unsettled. 

In  R.  V.  Crossen  (1899),  3  Can.  Cr.  Cas.  163  (Man.),  it  was  held  by 
the  Court  of  Queen's  Bench  of  Manitoba  that  this  offence  could  only  be 
tried  by  a  "magistrate"  having  the  powers  of  two  justices  as  set  forth  in 
sec.  771  by  following  the  procedure  as  to  "summary  trials,"  and  that, 
where  the  charge  was  brought  before  an  official  empowered  to  proceed  on 
a  "summary  trial"  only  upon  the  consent  of  the  accused,  the  "summary 
convictions"  clauses  of  the  Code  did  not  enable  such  official  to  proceed 
summarily  as  a  justice  of  the  peace. 

That  decision  is  followed  in  R.  v.  Carmichael  (1902),  7  Can.  O.  Cas. 
167  by  Judge  Weather  be,  now  chief  justice  of  Nova  Scotia. 

It  is  opposed  however  to  the  British  Columbia  cases  of  R.  v.  Nelson 
(1901),  4  Can.  Cr.  Cas.  461  and  R.  v.  Jack  (No.  2)  (1902),  5  Can.  Cr. 
Cas.  304,  9  B.C.R.  19. 

In  R.  V.  Nelson,  Mr.  Justice  Drake  held  that  the  accused  can  be  tried 
under  the  summary  convictions,  clauses,  before  a  police  magistrate  and 
that  the  provision  of  this  clause  (now  sec.  169)  of  the  Code  is  not  limited 
by  Code  sees.  773  and  778  as  to  summary  trials. 

In  R.  V.  Jack  (No.  2)  (1902),  5  Can.  Cr.  Cas.  304,  Mr.  Justice  Walkem, 
of  the  Supreme  Court  of  British  Columbia,  held  that  the  offence  of  ob* 
stnicting  a  peace  officer  in  the  performance  of  his  duty,  where  an  assault 
upon  the  officer  is  not  also  charged,  may  be  summarily  tried  either  by 
two  justices  of  the  peace  or  a  police  magistrate  under  the  summary  con- 
victions part  of  the  Code  by  virtue  of  sec.  169;  and  that  the  latter  sec- 
tion is  not  controlled  by  the  provisions  of  sees.  773  and  781  as  to  the  sum- 
mary trial  of  the  like  offence  before  a  magistrate  with  the  consent  of  the 
accused. 

In  the  opinion  of  Walkem,  J.,  the  punishment  on  summary  conviction 
is  limited  to  that  specified  in  sec.  169.  Section  781  providing  a  different 
punishment  on  a  trial  before  a  magistrate  with  the  consent  of  the  accused 
would  have  no  application  where  the  procedure  under  the  summary  convic- 
tions clauses  was  followed. 

Semble,  if  the  charge  were  for  an  assault  of  the  officer  in  the  perform- 
ance of  his  duty,  sees.  773  and  781  would  then  apply  and  not  sec.  169. 

In  the  Province  of  British  Columbia  the  magistrate  has  absolute  juris- 
diction to  proceed  under  the  summary  trials  part  (LV.)  by  sec.  784  (3) 
without  the  consent  of  the  accused,  and  to  award  both  fine  and  imprison- 
ment under  sec.  776. 

Di9tre98  for  rent.] — It  has  always  been  lawful  for  a  tenant  before  the 
goods  seized  under  a  distress  warrant  have  been  impounded  to  resist 
their  seizure,  or  to  rescue  them  if  there  is  no  rent  due. 

But  it  is  a  ^neral  rule  that  no  rescue  can  be  made  of  a  distress  after 
the  goods  are  impounded,  for  then  they  are  in  the  custody  of  the  law. 
Am.  &  Eng.  Encyc,  2nd  ed.,  vol.  9,  p^  656.  And  see  Rex  v.  Bradshaw 
(1835),  7  C.  &  P.  233,  236;  Reg.  v.  Brenan  (1854),  6  Cox  Cr.  Cas.  381; 
Reg.  V.  Pigott  (1851),  1  Ir.  C.L.  Rep.  471,  478. 

It  is  therefore  necessary  for  the  prosecution  to  prove  that  rent  was 
due  and  in  arrear  before  a  conviction  can  be  made  under  this  section  for 
the  offence  of  wilfully  obstructing  a  lawful  distress.  On  such  a  charge 
evidence  is  admissible  for  the  defence  in  proof  that  no  rent  was  due.  R. 
Y.  Harron   (1903),  7  Can.  Cr.  Cas.  543,  6  O.L.R.  668. 
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Misleading  Justice. 

Definition  of        170.  Perjury  is  an  assertion  as  to  a  matter  of  fact,  opinion, 

perjury.  belief  or  knowledge,  made  by  a  witness  in  a  judicial  proceed- 
ing as  part  of  his  evidence,  upon  oath  or  aflSrmation,  whether 
such  evidence  is  gjiven  in  open  court,  or  by  affidavit  or  other- 
wise, and  whether  such  evidence  is  material  or  not,  such  asser- 
tion being  known  to  siich  witness  to  be  false,  and  being  intended 
by  him  to  mislead  the  court,  jury  or  person  holding  the  pro- 
ceeding. 

Subornation.  2.  Subornation  of  perjury  is  counselling  or  procuring  a 
person  to  commit  any  perjury  which  is  actually  committed. 

Evidence.  3.  Evidence  in  this  section  includes  evidence  given  on  the 

voir  dire  and  evidence  given  before  a  grand  jury.  55-56  V.» 
c.  29,  8.  145. 

Judicial  proceeding,] — ^An  examination  for  discovery  is  a  ''judicial  pro- 
ceeding" as  defined  by  this  section,  but  the  court  has  a  discretion  to  re- 
fuse to  hear  a  charge  of  perjury  alleged  in  respect  of  civil  proceedings 
while  such  proceedings  are  pending.  R.  v.  Thickens  (1906),  11  Can.  Cr. 
Cas.  274. 

False  oath  before  de  facto  legal  tribunal.] — It  is  perjury  under  the 
Code  to  give  false  testimony  before  a  justice  of  the  peace  holding  a  judicial 
proceeding  under  a  provincial  law,  although  the  justice  was  by  the  terms 
of  that  law  disqualified  from  hearing  the  charge  because  he  was  not  a 
resident  of  the  county  in  which  the  alleged  offence  took  place.  Drew  ▼. 
The  King,  6  Can.  Cr.  Cas.  424,  33  Can.  S.C.R.  228,  affirming  Drew  ▼. 
The  King,  6  Can.  Cr.  Cas.  241. 

Materiality.] — Under  the  Code,  the  giving  of  false  evidence  constitutes 
perjury,  whether  such  evidence  is  material  or  not,  if  the  false  assertion 
were  known  to  such  witness  to  be  false,  and  intended  by  the  witness  to 
mislead  the  court,  jury,  or  person  holding  the  proceeding. 

Statutory  declaration^] — ^A  false  statement,  made  in  a  statutory  dec- 
laration administered  under  the  "Canada  Evidence  Act,"  may  be 
the  subject  of  a  charge  akin  to  perjury  under  Code  sec.  175,  for  the  object 
of  sec.  36  of  the  Evidence  Act,  was  to  provide  a  means  by  which  certain 
statements  not  authorized  to  be  made  on  oath  could  be  verified. 

At  common  law.] — It  has  always  been  an  offence  at  common  law  for  a 
competent  witness  upon  oath  in  a  judicial  proceeding,  before  a  court  of 
competent  jurisdiction,  to  give  evidence  material  to  the  issue,  which  he 
believes  to  be  false.  The  common  law,  however,  stopped  there  and  took  no 
notice  of  false  statements,  whether  made  upon  oath  or  not,  made  under 
other  conditions.  The  perjury  had  also  to  be  in  a  judicial  proceeding  be- 
fore a  competent  tribunal.     R.  v.  Townsend,  10  Cox  C.C.  350;  R.  v.  Row 

(1864),  14  U.C.C.P.  307;  R.  ▼.  Baker,  [1895]  1  Q.B.  797.  And  it  was 
therefore  formerly  the  law  that  false  evidence  given  upon  an  examination 
in  the  absence  of  the  authority  competent  Jto  hold  such  examination  was 
not  perjury.    R.  v.  Lloyd,  L.R.  19  Q.B.D.  213;  R.  v.  Gibson,  7  Revue  Legale 

(Que.)   573. 

Known  to  be  false.] — ^The  false  oath  must  be  taken  deliberately  and 
intentionally,  for  if  done  from  inadvertence  or  mistake  it  cannot  amount 
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to  voluntary  and  corrupt  perjury.  1  Hawk.,  ch.  69,  sec.  2.  Where  perjury 
ill  aBsigned  on  an  affidavit,  the  part  on  which  the  perjury  is  assigned  may 
be  explained  by  reference  to  the  remainder  of  the  affidavit.    1  Sid.  410. 

The  evidence  of  the  false  statement  must  be  clear  and  precise  and  not 
ambiguous.     R.  v.  Bird,  17  Cox  C.G.  387. 

Intended  to  mislead.] — Although  an  "intent  to  mislead"  is  an  essential 
ingredient  of  the  offence,  a  charge  which  does  not  specifically  allege  such 
intent  may  be  sufficient  if  it  gives  to  the  accused  notice  that  he  is  charged 
with  having  "falsely,  wilfully  and  corruptly"  sworn  to,  or  solemnly  de- 
clared a  statement  to  the  effect  and  in  the  words  set  forth.  R.  v.  Skelton 
(1898),  4  Can.  Cr.  Cas.  467;  2  N.W.T.  Rep.  210,  215;  R.  v.  Dewar,  2 
K.W.T.  Rep.  104;  Cr.  Code,  sec.  862(3). 

C<mtradictory  evidence.] — If  the  evidence  adduced  in  proof  of  the  crim^ 
of  perjury  consist  of  two*  opposing  statements  of  the  prisoner  and  nothing 
more,  he  cannot  be  convicted;  for  if  only  one  was  delivered  under  oath,  it 
must  be  presumed,  from  the  solemnity  of  .the  sanction,  that  that  declara- 
tion was  the  truth,  and  the  other  an  error  or  a  falsehood,  though  the  latter 
being  inconsistent  with  what  he  has  sworn  may  form  important  evidence, 
Kith  other  circumstances,  against  him.  1  Greenleaf  on  Evidence,  259. 
And  if  both  the  contradictory  statements  were  delivered  under  oath,  there 
is  still  nothing  to  shew  which  of  them  is  false,  where  no  other  evidence 
of  the  falsity  is  given. 

If  a  person  swears  one  thing  at  one  time,  and  {mother  at  another,  he 
cannot  be  convicted  where  it  is  not  possible  to  tell  which  is  the  true  and 
which  is  the  false.  R.  v.  Jackson,  1  Lewin  C.C.  270.  Nor  is  it  a  necessary 
consequence  that  a  person  has  committed  perjury  when  he  has  sworn  on 
both  occasions  to  conflicting  statements,  for  there  are  cases  in  which  a 
person  might  very  honestly  and  conscientiously  swear  to  a  particular  fact 
from  the  best  of  his  recollection  and  belief,  and  from  other  circumstances 
at  a  subsequent  time  be  convinced  that  he  was  wrong,  and  swear  to  the 
reverse,  without  meaning  to  swear  falsely  either  time.  Ibid.,  per  Hol- 
royd,  J. 

Joint  affidavit.] — ^A  joint  affidavit  Ihade  by  the  defendant  and  one  D. 
stated:  "Each  for  himself  maketh  oath  and  saith  that  he  this  deponent 
is  not  aware  of  any  adverse  claim  to  or  occupation  of  said  lot."  The  de- 
fendant having  been  convicted  of  perjury  on  this  latter  allegation,  it  was 
held  that  there  was  neither  ambiguity  or  doubt  in  what  each  defendant 
said,  but  that  each  in  substance  s&ted  that  he  was  not  aware  of  any  ad- 
verse claim  to  or  occupation  of  said  lot.  R.  v.  Atkinson  j[1866),  17 
U.C.C.P.  296.  And  it  has  been  held  that  a  statutory  declaration  made 
jointly  by  several  persons  that  they  know  certain  alleged  facts  is  to  be 
construed  as  a  statement  by  each  of  them  severally  that  he  knows  the 
matters  alleged.    R.  v.  Skelton  (1898),  4  Can.  Cr.  Cas.  467   ( N.W.T. ). 

171.  Every  person  is  a  witness  within  the  meaning  of  the  witness 
last  preceding  section  who  actually  gives  his  evidence,  whether  defined. 
he  was  competent  to  be  a  witness  or  not,  and  whether  his  evi- 
dence was  admissible  or  not. 

2.  Every  proceeding  is  judicial  within  the  meaning  of  the  judicial 
last  preceding  section  which  is  held  in  or  under  the  authority  proceeding, 
of  any  court  of  justice,  or  before  a  grand  jury,  or  before  either 
the  Senate  or  House  of  Commons  of  Canada,  or  any  committee 
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of  either  the  Senate  or  House  of  Commons,  or  before  any  legis* 
lative  council,  legislative  assembly  or  house  of  assembly  or 
any  committee  thereof,  empowered  by  law  to  administer  an 
oath,  or  before  any  justice,  or  any  arbitrator  or  umpire, 
or  any  person  or  body  of  persons  authorized  by  law  or  by 
any  statute  in  force  for  the  time  being  to  make  an  inquiry 
and  take  evidence  therein  upon  oath,  or  before  any  legal  tri- 
biinal  by  which  any  legal  right  or  liability  can  be  established, 
or  before  any  person  acting  as  a  court,  justice  or  tribunal, 
having  power  to  hold  such  judicial  proceeding,  whether  duly 
constituted  or  not,  »and  whether  the  proceeding  was  duly  insti- 
tuted or  not  before  such  court  or  person  so  as  to  authorize  it 
or  him  to  hold  the  proceeding,  and  although  such  proceeding 
was  held  in  a  wrong  place  or  was  otherwise  invalid.  55-56  V., 
c.  29,  s.  145. 

172.  Every  one  is  guilty  of  perjury  who, — 
(a)  having  taken  or  made  any  oath,  affirmation,  solemn 
declaration  or  affidavit  where,  by  any  Act  or  law  in  force 
in  Canada,  or  in  any  province  of  Canada,  it  is  required 
or  permitted  tbat  facts,  matters  or  things  be  verified,  or 
otherwise  assured  or  ascertained  by  or  upon  the  oath, 
affirmation,  declaration  or  affidavit  of  any  person,  wil- 
fully and  corruptly,  upon  such  oath,  affirmation,  declara- 
tion or  affidavit,  deposes,  swears  to  or  makes  any  false 
statement  as  to  any  such  fact,  matter  or  thing ;  or, 
(h)  knowingly,  wilfuUy  and  corruptly,  upon  oath,  affirma- 
tion br  solemn  declaration,  affirms,  declares  or  deposes 
to  the  truth  of  any  statement  for  so  verifying,  assuring 
or  ascertaining  any  such  fact,  matter  or  thing,  or  purport- 
ing so  to  do,  or  knowingly,  wilfully  and  corruptly  takes, 
makes,  signs  or  subscribes  any  such  affirmation,  declara- 
tion or  affidavit  as  to  any  such  fact,  matter  or  thing,  if 
such  statement,  affidavit,  affirmation  or  declaration  is 
untrue  in  whole  or  in  part.    55-56  V.,  c.  29,  s.  148. 

Oath  to  voter  J] — ^A  person  applying  for  a  ballot  at  a  Dominion  elec- 
tion in  the  name  of  another  person  entitled  to  vote  may  be  convicted  of 
perjury  in  taking  the  oath  of  identity  with  that  person,  although  the 
Elections  Act  authorizes  the  administration  of  the  oath  of  qualification  to 
an  "elector"  only,  and  that  term  must  be  held  to  include,  for  the  purposes 
of  administering  such  oath  and  prosecuting  the  personator,  the  person 
representing  himself  at  the  polls  as  an  elector.  R.  v.  Chamberlain,  10 
Man.  R.  261. 

Declaration  under  provincial  law.^ — ^Perjury  is  not  proved  in  respect 
of  a  solemn  declaration  that  there  was  "no  lawful  hindrance"  to  depon- 
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cut's  proposed  marriage  by  shewing  that  the  deponent  knew  the  girl  to 
be  under  twenty-one  and  that  her  parent's  consent  had  not  heen  obtained 
as  required  by  the  provincial  law,  if  the  marriage  was  valid  notwithstand- 
ing the  absence  of  such  consent.  The  King  y.  Moraes  (1907),  12  Can.  Cr. 
Cas.  146. 

178.  Every  person  who  wilfully  and  corruptly  makes  any  Making  false 
false  affidavit,  affirmation  or  solemn  declaration,  out  of  the  pro-  *?^^*^  ^"* 
vince  in  which  it  is  to  be  used  but  within  Canada,  before  any  ^^e  but 
person  authorized  to  take  the  same,  for  the  purpose  of  being  within 
used  in  any  province  of  Canada,  is  guilty  of  perjury  in  like  ^****^*- 
manner  as  if  such  false  affidavit,   affirmation  or  declaration 
were  made  before  a  competent  authority  in  the  province  in 
which  it  is  used  or  intended  to  be  used.    55-56  V.,  c.  29,  s.  149. 

174.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty  for 
to  fourteen  years'  imprisonment  who  commits  perjury  or  sub-  ^U^^^^ 
omation  of  perjury. 

2.  If  the  crime  is  committed  in  order  to  procure  the  convic-  increased  in 
tion   of   a   person   for   any    crime    punishable   by    death,    or  certain 
imprisonment  for  seven  years  or  more,  the  punishment  may  be  ^*^** 
imprisonment  for  life.    55-56  V.,  c.  29,  s.  146. 

Perjury  defined.] — See  sec.  170. 

Form  of  indictment.] — Code  form  No.  64  contains  two  examples  of. 
indictments  for  perjury,  which  by  sec.  1152  are  valid  in  the  oases  for 
which  they  respectiyely  provide,  and  may  be  varied  to  suit  the  case. 

An  indictment  or  charge  for  perjury  in  which  it  is  alleged  that  the 
accused  committed  perjury  by  falsely,  wilfully  and  with  intent  to  mis- 
lead the  magistrate,  swearing  to  a  certain  statement,  involves  a  charge 
that  the  accused  knew  such  statement  to  be  false  and  will  not  be  quashed 
for  failure  to  more  specifically  charge  such  knowledge.  R.  v.  Doyle 
(1906),  12  Can.  Cr.  Cas.  60. 

Where  the  statutory  form  of  indictment  is  not  followed  but  the  indict- 
nent  contains  all  the  averments  which  the  statute  requires,  the  addition 
of    other   unnecessary    averments    does    not    invalidate   it.     R.   v.    Coota 
(1903),  8  Can.  O.  Cas.  100,  10  B.C.R.  285. 

In  R.  V.  Cohon  (1903),  6  Can.  Cr.  Cas.  386,  the  Supreme  Court  of 
Kova  Scotia  held  that  a  charge  of  perjury  is  defective  as  not  disclosing  a 
crime,  if  it  does  not  allege  that  the  statement  was  sworn  to  knowing  the 
same  to  be  false,  or  if  such  is  not  the  necessary  inference  from  what  is 
alleged,  apart  from  the  declaration  in  the  charge  that  the  accused  "there- 
by committed  wilful  and  corrupt  perjury." 

But  the  decision  of  the  Cohon  Case  is  in  conflict  with  the  Quebec  deci- 
sions under  the  statute  preceding  the  Code.  It  has  been  held  in  t^^e  latter 
province  that  an  indictment  following  the  statutory  form  is  sufficient  if 
it  charges  that  the  accused  "committed  perjury"  by  swearing  that  (speci-^ 
fying  the  false  oath),  without  including  a  specific  statement  that  it  was 
■o  done  knowinflr  the  same  to  be  false.  R.  v.  Bain  (1877),  Ramsajr's 
Cases  ((}ue.)  192;  R.  v.  Bownes,  Ramsay's  Cases  ((^ue.)  192.  See  sec. 
862  as  to  statements  now  unnecessary  in  counts  for  perjury. 
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Where  a  prosecutor  has  been  bound  by  recognizance  to  prosecute  and 
give  evidence  against  a  person  charged  with  perjury  in  the  evidence  given 
by  him  on  the  trial  of  a  certain  suit,  and  the  grand  jury  has  found  an 
indictment  against  the  defendant,  the  court  will  not  quash  the  indictment 
because  there  is  a  variance  in  the  specific  charge  of  perjury  contained  in 
the  information  and  that  contained  in  the  indictment,  provided  the 
indictment  sets  forth  the  substantial  charge  contained  in  the  information. 
R.  V.  Broad  (1864),  14  U.C.C.P.  168;  and  see  sees.  852-856. 

A  count  charging  the  accused  with  having  committed  perjury  at  an 
inquest  before  a  coroner  is  not  invalid  by  reason  of  the  fact  that  the 
tribunal  was  a  coroner  and  a  jury.  R.  v.  Thompson  (1806),  4  Can.  Cr. 
Cas.  265,  2  Terr.  L.R.  383. 

Evidence,] — D.  being  charged  with  perjury,  in  the  assignments  of  per- 
jury and  in  the  negative  averments  certain  facts  sworn  to  by  D.  in  an- 
swering to  faits  et  articles  on  the  contestation  of  a  saisie  ftrret  or  at- 
tachment were  distinctly  negatived,  in  the  terms  in  which  they  were  made. 
It  was  held  that  under  the  general  terms  of  the  negative  averments  it  was 
competent  for  the  prosecution  to  prove  special  facts  to  establish  the  fal- 
sity of  the  answers  given  by  D.  in  his  answers  on  faits  et  articles,  and 
the  conviction  could  not  be  set  aside  because  of  the  admission  of  such 
proof.     Downie  v.  R.   (1888),  15  Can.  S.C.R.  358. 

In  a  prosecution  for  perjury  where  it  appears  that  the  false  oath  was 
taken  before  a  justice  receiving  the  complaint  of  an  offence  committed 
within  his  jurisdiction,  and  acting  in  the  matter  within  his  jurisdiction, 
it  is  unnecessary  to  offer  further  evidence  that  he  had  authority  to  admin- 
ister an  oath.    R.  v.  Callaghan   (1860),  19  U.C.Q.B.  364. 

A  charge  of  perjury  cannot  be  sustained  against  a  boy  under  fourteen 
without  proof  of  guilty  knowledge  of  wrong  doing.  Code  sec.  18  has  not 
changed  the  common  law  which  presumed  against  ^ilty  knowledge  where 
the  accused  was  under  the  age  of  fourteen.  The  King  v.  Carvery,  11  Can. 
Cr.  Cas.  331. 

It  is  not  essential  to  the  offence  of  perjury  that  the  notary  or  other 

official  should  have  uttered  the  words  of  obligation  in  administering  the 

oath;  such  words  used  by  the  deponent  and  accompanied  by  a  request  that 

*    the  affidavit  already  signed  by  the  deponent  shofild  be  certified  as  sworn, 

will  be  sufficient.    Re  Collins  (No.  2),  10  Can.  Cr.  Cas.  73. 

A  plea  of  aufrefois  acquit  to  a  charge  of  perjury  in  taking  the  oath  of 
identity  at  a  polling  booth  is  not  supported  by  a  record  of  acquittal  on  a 
charge  of  personating  an  elector  at  the  same  time  and  place,  although  the 
oath  of  identity  and  the  alleged  personation  were  in  regard  to  the  same 
elector.  A  verdict  for  personation  could  not  have  been  received  under  an 
indictment  for  perjury  in  taking  the  oath  of  identity,  although  the  facts 
constituting  personation  must  necessarily  be  shewn  in  order  to  prove  the 
perjury.    The  King  v.  Quinn,  10  Can.  Cr.  Cas.  412. 

Proof  of  judicial  proceedings,] — Evidence  of  any  proceeding  or  record 
whatsoever  of,  in,  or  before  any  British  or  Canadian  court  or  before  any 
justice  of  the  peace  or  any  coroner  in  any  province  of  Canada,  or  in  any 
court  of  record  in  the  United  States  may  be  made  by  an  exemplification 
or  certified  copy  thereof,  purporting  to  be  under  the  seal  of  such  court,  or 
under  the  hand  or  seal  of  such  justice  or  coroner,  as  the  case  may  be, 
without  any  proof  of  the  authenticity  of  such  seal  or  of  the  signature  of 
such  justice  or  coroner,  or  other  proof  whatever;  and  if  any  such  court, 
justice  or  coroner,  has  no  seal,  or  so  certifies,  then  by  a  copy  purporting  to 
be  certified  under  the  signature  of  a  judge  or  presiding  magistrate  of 
such  court  or  of  such  justice  or  coroner,  without  any  proof  of  the  authen- 
ticity of  such  signature  or  other  proof  whatsoever.    Can.  Evid.  Act,  see. 
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23;  subject  however  to  the  provision  that  the  party  intending  to  produce 
the  same  shall  before  the  trial  give  to  the  party  against  whom  it  is  in- 
tended to  be  produced  reasonable  notice  of  such  intention.  The  reasonable- 
ness of  the  notice  shall  be  determined  by  the  court  or  judge,  but  the  no- 
tice shall  not  in  any  case  be  less  than  ten  days.  2  Can.  Evid.  Act  sec. 
28. 

The  provisions  of  the  Canada  Evidence  Act  are  in  addition  to  and  not 
in  derogation  of  any  powers  of  proving  documents  given  by  any  existing 
statute  or  existing  at  law.  Ibid.,  sec.  34. 

Subject  to  the  provisions  made  by  federal  law  the  laws  of  evidence  in 
force  in  the  province  in  which  such  proceedings  are  taken,  apply.  Ibid., 
see.  35. 

On  a  charge  of  perjury  committed  at  the  trial  of  an  indictment  such 
trial  and  the  indictment,  verdict,  and  judgment  therein  must  be  proved 
as  matters  of  record.  Such  proof  may  be  pven  either  by  the  production 
of  the  original  record  or  of  an  exemplification  thereof,  or  by  a  certificate 
under  Code  sec.  979  of  the  si^stance  and  effect  of  the  indictment  and  trial. 
The  viva  voce  testimony  of  the  clerk  of  assize  and  of  the  official  steno- 
grapher with  the  production  of  the  official  book  of  entry  in  which  the  clerk 
recorded  his  memoranda  of  the  proceedings  and  of  the  stenographer's  notes 
of  the  evidence,  are  insufficient  as  legal  proof  of  the  fact  of  the  former  trial. 
Where  a  conviction  has  been  made  without  the  legal  proof  required  by  law 
of  an  essential  part  of  the  crime,  such  defect  is  a  "substantial  wrong  or 
miscarriage  at  the  trial"  and  the  conviction  must  be  set  aside.  The  King 
▼.  Drummond,  10  Can.  Cr.  Cas.  340,  10  O.L.R.  456. 

A  witness  present  at  the  trial  when  the  alleged  perjury  was  committed 
may  be  called  to  state  from  recollection  the  evidence  given  by  the  accused. 
It  will  be  sufficient  if  the  witness  can  state  with  certainty  that  what  he 
relates  was  all  the  evidence  given  by  the  accused  on  the  point  regarding 
which  perjury  is  charged  and  that  the  accused  said  nothing  to  qualify  it, 
although  he  is  unable  to  state  in  effect  all  the  evidence  which  the  accused 
then  gave.  R.  v.  Rowley,  1  Mood.  C.C.  Ill;  R.  v.  Munton,  3  C.  &  P.  498; 
R.  V.  Browne,  3  C.  &  P.  572. 

Besides  proving  the  whole  of  what  is  set  out  in  the  indictment  as 
having  been  falsely  sworn  to,  the  prosecution  should  prove  the  evidence 
connected  with  and  necessary  for  the  explanation  of  the  alleged  false 
evidence.  R.  v.  Jones,  Peake  51;  R.  v.  Dowlin,  Peake  227.  But  state- 
ments made  by  the  judgs  presiding  when  the  alleged  perjury  was  com- 
mitted are  not  admissible.    R.  v.  Britton,  17  Cox  C.C.  627. 

The  judge's  notes  are  not  admissible  except  to  refresh  the  memory  of 
the  judgiB  if  called  as  a  witness.  R.  v.  Child,  5  Cox  C.C.  197;  R.  v.  Mor- 
gan, 6  Cox  C.C.  107. 

The  judges  of  superior  courts  ought  not  to  be  called  upon  to  produce 
their  notes,  but  the  same  objection  is  not  applicable  to  the  judges  of  infer- 
ior courts,  especially  where  the  judge  is  willing  to  appear.  R.  v.  Harvey,  8 
Cox  99. 

A  certificate  containing  the  substance  and  effect  only,  omitting  the 
formal  part,  of  the  indictment  and  trial  for  any  offence,  purporting  to 
be  signed  by  the  clerk  of  the  court  or  other  officer  having  the  custody  of 
the  records  of  the  court  whereat  the  indictment  was  tried,  or  among  which 
■ueh  indictment  has  been  filed,  or  by  the  deputy  of  such  clerk  or  other 
officer,  shall,  upon  the  trial  of  an  indictment  for  perjury  or  subornation 
of  perjury,  be  sufficient  evidence  of  the  trial  of  such  indictment  without 
proof  of  the  signature  or  official  character  of  the  person  appearing  to  have 
signed  the  same.    Code  sec.  979. 

CODE. 
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And  apart  from  the  statutory  enactntont  contained  in  sec.  979  it  seems 
that  the  caption  of  the  same  court  of  oyer  and  terminer  or  gaol  delivery 
at  which  the  indictment  for  perjury  is  preferred,  the  former  indictment 
with  plea  verdict  and  sentence  indorsed  together  with  the  minutes  of  the 
trial  made  by  the  court  officer  constituted  sufficient  evidence  of  the  former 
trial  without  a  regular  record  or  any  certificate  thereof.  Reg.  v.  Newman, 
2  Den.  C.C.  390. 

Upon  a  charge  of  perjury  in  respect  of  evidence  taken  by  a  magistrate 
on  requiring  sureties  to  keep  the  peace  under  sec.  748(2)  the  false  state- 
ment may  be  proved  by  oral  testimony,  although  not  recorded  in  the 
minutes  of  evidence  then  made  by  the  magistrate.  R.  v.  Doyle  (1906),  12 
Can.  Cr.  Gas.  69. 

The  finding  in  the  case  in  which  the  false  evidence  was  given  is  not 
evidence  on  the  perjury  trial.   R.  v.  Goodfellow,  C.  &  M.  669. 

Corroboration,] — Corroboration  is  required  on  a  charge  of  perjury.  See 
sec.   1002. 

It  is  not,  however,  imperative  that  there  should  be  two  witnesses  to 
disprove  the  fact  sworn  to  by  the  accused,  for  if  any  other  material  cir- 
cumstance be  proved  by  other  witnesses  in  confirmation  of  the  witness 
who  gives  the  direct  testimony  of  perjury,  it  may  turn  the  scale  and  war- 
rant a  conviction.  R.  v.  Lee,  3  Russell  on  Crimes,  5th  ed.,  72.  Two  wit- 
nesses are  not  essentially  necessary  to  contradict  the  oath  on  which  the 
perjury  is  assigned,  but  there  must  be  something  more  than  the  oath  of 
one,  to  shew  that  one  party  is  more  to  be  believed  than  the  other.  Reg. 
v.  Boulter  (1852),  5  Cox  C.C.  543;  3  Car.  &  Kir.  236.  And  it  has  been 
held  that  a  letter  written  by  the  accused  contradicting  his  statement  upon 
oath  would  be  sufficient  to  make  it  unnecessary  to  have  a  second  witness.' 
Rex  V.  May  hew,  6  Carrington  &,  Payne,  316. 

Several  charges  on  one  affidavit.] — Upon  a  "speedy  trial"  upon  severaf 
charges  of  perjury  in  respect  of  one  affidavit,  the  trial  judge  is  bound  to 
regard  the  whole  affidavit  as  the  sworn  statement  in  respect  of  each  charge, 
and  should  not  treat  each  paragraph  of  the  affidavit  as  an  entire  state- 
ment independently  of  the  other  paragraphs.  The  King  v.  (>)hon,  6  Can. 
Cr.    Cas.    386. 

Trial  by  police  magistrate,] — A  police  magistrate  in  Ontario  has  juris- 
diction with  the  consent  of  the  accused  to  try  the  offence  of  perjury.     R. 
v.  Burns  (No.  2)    (1901),  4  Can.  Cr.  Cas.  330  (Ont.) ;  and  by  sub-sec.  (2) 
of  sec.  777,  police  magistrates  of  cities  and  incorporated  towns  in  every 
other  part  of  Canada  Kave  the  like  jurisdiction. 

Judge's  order  for  prosecution  for  perjury  before  fcim.]— ^-See  sec.  870. 

Perjury  in  capital  cases.] — Procuring  by  false .  evidence  the  conviction 
and  death  of  any  person  by  the  sentence  of  the  law  shall  not  be  deemed 
to  be  homicide.    Section  253. 

Perjury  in  pending  civil  action.] — ^Where  a  charge  of  perjury  is  brought 
on  for  trial  during  the  pendency  of  the  civil  action  in  which  it  is  alleged 
tc  have  been  committed  and  where  the  question  of  fact  on  which  tile  per- 
jury is  alleged  is  the  same  as  that  involved  in  the  civil  action,  the  crim- 
inal court  should  exercise  its  discretion  to  postpone  the  criminal  trial  until 
after  judgment  in  the  civil  action.  The  King  v.  Cohon,  6  Can.  Cr.  Cas. 
386;  R.  V.  Ingham,  14  Q.B.  396;  R.  v.  Ashbum,  8  C.  &  P.  50. 

Proof  of  civil  proceedings.] — ^The  existence  of  a  civil  action  as  a  judi- 
cial proceeding  in  which  the  false  oath  was  taken  may  be  proved  by  pro- 
ducing the  copy  of  writ  filed  on  the  issue  of  the  writ  of  summons  under 
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the  Judicature  Act  and  the  filed  copies  of  pleadings,  if  any.    Reg.  v.  Scott, 
L.R.  2  Q.B.D.  415. 

A  person  charged  with  perjury  committed  in  a  civil  action  is  entitled  to 
have  put  in  evidence  those  parts  of  his  testimony  in  the  civil  action  which 
may  explain  or  qualify  the  statements  in  respect  of  which  the  perjury  is 
charged.    R.  v.  Ckx>te  (1903),  8  Can.  Cr.  Cas.  199,  10  B.C.R.  286. 

But  the  non-production  by  the  prosecution,  on  a  trial  for  perjury,  of 
the  plea  which  was  filed  in  the  civil  suit  wherein  the  defendant  is  alleged 
to  have  given  false  testimony,  is  not  material  when  the  assignment  of 
perjury  has  no  reference  to  the  pleading,  but  the  defendant  may,  if  he 
wishes,  in  case  the  plea  is  not  produced,  prove  its  contents  by  secondary 
evidence.    R.  v.  Ross,  1  Montreal  L.R.  (Q.B.)  227;  28  L.C.J.  261. 

175.  Every  one  is  guilty  of  an  indictable  offence  and  liable  False  oaths 
to  seven  years'  imprisonment  who,  being  required  or  author- "f ®*^™ J"*'*" 
ized  by  law  to  make  any  statement  on  oath,  affirmation  or  ceedings. 
solemn  declaration,  thereupon  makes  a  statement  which  would 
amount  to  perjury  if  made  in  a  judicial  proceeding.    55-56  V., 
e.  29,  8. 147. 

False  statutory  declaration  under  Efndence  Act.] — On  a  charge  under 
this  section  of  making  a  false  statutory  declaration,  it  is  not  necessary  to 
allege  in  the  indictment  that  the  false  statement  was  made  with  intent 
to  mislead.    R.  v.  Skelton  (1898),  4  Can.  Cr.  Cas.  467  (N.W.T.). 

A  statutory  declaration  jointly  made  by  several  persons  and  stating  the 
matter  declared  in  the  following  form,  i,e. : — "We  know  that,  etc.,  is  to  be 
construed  as  a  statement  by  each  of  the  declarants  severally,  that  he  knows 
the  matters  alleged.    Ibid. 

The  permission  granted  by  the  Canada  Evidence  Act  to  certain  officials 
to  "receive"  the  solemn  declarations  of  persons  voluntarily  making  the 
same  in  the  statutory  form  includes  an  authorization  to  the  declarant  to 
make  the  same,  and  constitutes  him  a  person  "authorized  by  law  to  make 
a  solemn  declaration."    Ibid. 

176»  Every  one  is  guilty  of  an  indictable  offence  and  liable  False  state- 
to  two  years'  imprisonment  who,  upon  any  occasion  on  which  ™?^**."^.. 
he  is  permitted  by  law  to  make  any  statement  or  declaration  eial 
before  any  officer  authorized  by  law  to  permit  it  to  be  made  proceedings, 
before  him,  or  before  any  notary  public  to  be  certified  by  him 
as  such  notary,  makes  a  statement  which  would  amount  to 
perjury  if  made  on  oath  in  a  judicial  proceeding.     55-56  V., 
c.  29,  s.  150. 

Section  176  does  not  refer  to  solemn  declarations  under  the  Canada 
Evidence  Act  but  merely  to  statements  and  declarations;  the  former  are 
covered  by  section  175.  It  is  only  in  certain  cases  that  statements  and 
declarations  other  than  solemn  declarations  are  specially  authorized,  and 
sec.  176  appears  to  be  applicable  only  to  such  cases.  R.  v.  Skelton  (1898), 
4  Can.  Cr.  Cas.  467,  2  N.W.T.  Rep.  210. 

177.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Fabricating 
to  seven  years'  imprisonment  who,  with  intent  to  mislead  any  evidence. 
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court  of  justice  or  person  holding  any  such  judicial  proceeding, 
fabricates  evidence  by  any  means  other  than  perjury  or  suborn- 
ation of  .perjury.    55-56  V.,  c.  29,  s.  151. 

Ei>%dence,] — ^The  offence  is  complete  if  the  evidence  is  fabricated  with 
intent  to  mislead  a  judicial  tribunal  even  if  the  evidence  is  not  used.  R. 
V.  Vreones,  [1891]  1  Q.B.  360;  17  CJox  C.C.  267;  60  L.J.M.C.  62. 

Where  an  act  has  been  proved  and  the  question  is  whether  it  was  done 
by  a  given  party,  the  fabrication  or  suppression  of  evidence  is  one  of  the 
circumstances  of  subsequent  conduct  admissible  to  connect  the  person 
procuring  the  same  with  the  original  transaction.  Phipson  Evid.  (1898) 
117. 

Inciting  to  give  false  evidence.] — ^It  is  a  common  law  misdemeanour  to 
incite  a  witness  to  give  particular  evidence  where  the  inciter  does  not  know 
whether  it  be  true  or  false.  Ex  parte  Overton,  2  Rose  257.  This  offence 
differs  from  subornation  in  that  it  is  not  necessary  to  prove  that  the 
evidence  was  in  fact  given,  or  was  false  to  the  knowledge  of  the  witness. 
Archbold  Cr.  Evid.  (1900),  1019.  And  by  Ck)de  sec.  70  every  one  who 
counsels  or  procures  another  to  be  a  party  to  an  offence  is  a  party  to  every 
offence  which  that  other  commits  in  consequence  of  such  counselling  or 
procuring,  and  which  the  person  counselling  or  procuring  knew,  or  ought 
to  have  known,  to  be  likely  to  be  committed  in  consequence  of  such  coun- 
selling or  procuring.      (Sub-sec.  2.) 

In  Archbold's  Criminal  Pleading,  22nd  ed.,  p.  1019,  it  is  laid  down 
that  "It  is  a  misdemeanour  to  incite  a  witness  to  give  particular  evidence, 
when  the  inciter  does  not  know  whether  it  is  true  or  false  .  .  .  The 
offence  differs  from  subornation  in  that  it  is  not  necessary  to  prove  that 
the  evidence  was  in  fact  given,  or  was  actually  false  to  the  know- 
ledge of  the  witness."  To  the  same  effect  is  the  language  of 
Holt,  C.J.,  in  The  Queen  v.  Darby  (1702),  7  Mod.  at  p.  101:  "It  seemed 
to  be  a  common  law  offence,  to  offer  money  to  swear  to  a  particular  thing 
whether  true  or  false."    R.  v.  Cole  (1901),  6  Can.  Cr.  Cas.  330,  336. 

Bribing  or  corrupting  wit  messes.} — See  sec.  180. 

Conspiring  178.  Every  one  is  guilty  of  an  indictable  oflPence  who  con- 

to  bring        spires  to  prosecute  any  person  for  any  alleged  oflPence,  knowing 
♦f^  **^^^**"  such  person  to  be  innocent  thereof,  and  shall  be  liable, — 

(a)  to  imprisonment  for  fourteen  years  if  such  person 
might,  upon  conviction  for  the  alleged  oflPence,  be  sen- 
tenced to  death  or  imprisonment  for  life; 

(b)  to  imprisonment  for  ten  years  if  such  person  might, 
upon  conviction  for  the  alleged  oflPence,  be  sentenced  to 
imprisonment  for  any  term  less  than  life.  55-56  V.,  c.  29, 
s.  152. 


tions. 
Penalty. 

Penalty. 


Administer- 
ing oaths 
without 
authority. 


179.  Every  justice  or  other  person  who  administers,  or 
causes  or  allows  to  be  administered,  or  receives,  or  causes  or 
allows  to  be  received,  any  oath  or  aflSrmation  touching  any 
matter  or  thing  whereof  such  justice  or  other  person  has  not 
jurisdiction  or  cognizance  by  some  law  in  force  at  the  time 
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being,  or  not  authorized  or  required  by  any  such  law,  is  guilty  Penalty, 
of  an  indictable  offence  and  liable  to  a  fine  not  exceeding  fifty 
dollars,  or  to  imprisonment  for  any  term  not  exceeding  three 
months. 

2.  Nothing  in  this  section  contained  shall  be  construed  to  Saving, 
extend  to  any  oath  or  affirmation  before  any  justice  in  any 
matter  or  thing  touching  the  preservation  of  the  peace,  or  the 
prosecution,  trial  or  punishment  of  any  offence,  or  to  any  oath 
or  affirmation  required  or  authorized  by  any  law  of  Canada, 
or  by  any  law  of  the  province  wherein  such  oath  or  affirmation  . 
is  received  or  administered,  or  is  to  be  used,  or  to  any  oath  or 
affirmation,  which  is  required  or  authorized  by  the  laws  of  any 
foreign  country  to  give  Validity  to'  arf  instrument  in  writing 
or  to  evidence  designed  or  intended  to  be  used  in  such  foreign 
country.    55-56  V.,  c.  29,  s.  153. 

Administering  oath.] — ^Tbe  Canada  Evidence  Act,  sec.  13,  provides 
that  every  court  and  judge,  and  every  person  having,  by  law  or  consent 
of  parties,  authority  to  bear  and  receive  evidence,  shall  have  power  to 
administer  an  oath  to  every  witness  who  is  legally  called  to  give  evidence 
before  that  court,  judge  or  person. 

180«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  two  years'  imprisonment  who, — 

(a)  dissuades  or  attempts  to  dissuade  any  person  by  threats.  Corrupting 
bribes,  or  other  corrupt  means  from  giving  evidence  in  witness, 
any  cause  or  matter,  civil  or  criminal ;  or, 

(b)  influences  or  attempts  to  influence,  by  threats  or  bribes  Corrupting 
or  other  corrupt  means,  any  juryman  in  his  conduct  as  juryman, 
such,  whether  such  person  has  been  sworn  as  a  juryman 

or  not ;  or, 

(c)  accepts   any   bribe   or   other   corrupt   consideration   to  Accepting 
abstain  from  giving  evidence,  or  on  account  of  his  conduct  1^^^^*- 

as  a  juryman ;  or, 

(d)  wilfully  attempts  in  any  other  way  to  obstruct,  pervert  Otherwise 
or  defeat  the  cour^  of  justice.    55-56  V.,  c.  29,  s.  154.  ^gticT^'°* 

Obstructing  justice.]— -In  The  King  v.  Tibbits,  [1902]  1  K.B.  77,  18 
T.L.R.  49,  the  Court  for  Crown  Cases  Reserved  upheld  the  conviction  of 
the  editor  and  a  reporter  of  a  newspaper  upon  an  indictment  charging 
them  with  "an  unlawful  attempt  to  obstruct  and  pervert  the  due  cotfrse 
of  law  and  justice,"  and  with  ''a  conspiracy  to  obstruct  and  pervert  the 
course  of  law  and  justice."  In  the  paper  in  question  there  wer^  published 
sensational  accounts  of  alleged  investigations  of  the  reporter,  referred 
to  in  the  articles  as  "Our  Special  Crime  Investigator."  These  articles 
related  to  a  charge  then  pending  against  a  person  accused  of  the  crime, 
and  after  his  conviction  the  Crown  prosecuted  the  editor  and  reporter. 
Lord  Alverstone,  C.J.,  said: — ^**A  person  accused  of  crime  in  this  country 
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can  properly  be  convicted  in  a  court  of  justice  only  upon  evidence  which 
is  legally  admissible,  and  which  is  adduced  at  his  trial  in  legal  form  and 
shape.  Assume  the  accused  to  be  really  guilty  of  the  offence  charged 
against  him.  The  due  course  of  law  and  justice  is  perverted  and  obstructed 
nevertheless  if  those  who  have  to  try  him  are  induced  to  approach  the 
question  of  his  guilt  or  innocence  with  minds  into  which  prejudice  has 
been  instilled  by  published  assertions  of  his  guilt,  or  imputations  against 
his  life  and  character  to  which  the  laws  of  the  land  refuse  admissibility 
as  evidence." 

An  indictment  or  charge  that  the  accused  paid  money  to  a  person  not 
to  attend  a  court  of  revision'  in  connection  with  an  election,  does  not  dis- 
close a  "perversion  or  defeat  of  justice"  under  Code  sec.  180(d)  where  it 
does  not  shew  any  ground  for  supposing  that  the  non-attendance  would 
defeat  justice,  and  where  the  person  receiving  the  money  was  the  person 
whose  right  to  vote  was  in  question  and  might  therefore  abandon  his  claim. 
The  offence  disclosed  may  properly  be  charged  tmder  sub-sec.  (a)  of  Code 
sec.  180,  as  an  attempt  to  dissuade  a  person  by  a  bribe  from  giving  evidence. 
The  King  v.  Lake,  11  Can.  Cr.  Cas.  37. 

Embrticery.] — ^Any  attempt  to  corrupt  or  influence  or  instruct  a  jury 
or  to  incline  them  to  be  more  favourable  to  one  side  than  the  other,  by 
money,  promises,  letters,  threats  or  persuasions,  except  only  by  the 
strength  of  the  evidence  and  the  arguments  of  the  counsel  in  open  court 
at  the  trial  of  the  cause  constituted  the  common  law  offence  of  embracery, 
whether  the  jurors  gave  any  verdict  or  not  and  whether  the  verdict  given 
were  true  or  false.  R.  v.  Cornellier,  29  L.C.J.  69;  Hawk.  P.C,  b.  1,  ch. 
85,  sec.  1.  And  the  giving  of  money  to  a  juror  after  the  verdict  without 
any  preceding  contract  is  an  offence  savouring  of  embracery;  but  it  is 
*  otherwise  of  the  payment  of  a  juror's  travelling  expenses.    Ibid,  sec.  3. 

It  is  essential  that  there  should  be  a  judicial  proceeding  pending  at 
the  time  of  the  alleged  offence.    R.  v.  Leblanc,  8  Montreal  Legal  News  114. 

At  one  time  it  seems  to  have  been  considered  that  a  mere  stranger  could 
not  lawfully  labour  a  juror  to  appear  and  act  according  to  his  conscience; 
Hawk.  P.C,  b.  1,  ch.  85,  sec.  2;  but  such  appears  to  be  no  longer  the  law 
for  an  honest  exhortation  to  do  justice  should  never  be  construed  into 
guilt.     Bishop  Crim.  Law  317. 

Tampering  tnth  witnesses,] — ^At  common  law  interference  with  wit- 
nesses in  courts  of  justice  by  threats  o|-  persuasion  to  induce  them  not  to 
give  evidence  was  an  indictable  misdemeanour.  R.  v.  Steventon,  2  East 
362;  Stone's  Justice's  Manual,  28th  ed.,  242.  It  is  also  punishable  sum- 
marily as  a  contempt  of  court.  Bromilow  v.  Phillips  (1891),  W.N.  209; 
]  Russ.  Crim.,  6th  ed.,  487  (n). 

Witnesses  in  liquor  cases,] — It  is  provided  by  the  Canada  Temperance 
Act,  R.S.C.  1906,  ch.  152,  sec.  150,  that  every  one  who  on  any  prosecution 
under  that  Act  or  any  Act  in  force  in  any  province  respecting  the  issue  of 
licenses  for  the  sale  of  fermented  or  spirituous  liquors,  or  under  "The  Tem- 
perance Act  of  1864,"  tampers  with  a  witness,  either  before  or  after  he 
is  summoned  or  appears  as  such  witness,  or  by  the  offer  of  money,  or  by 
threats,  or  in  any  other  way,  either  directly  or  indirectly,  induces  or 
attempts  to  induce  any  such  witness  to  absent  himself  or  to  swear  falsely, 
shall  incur  a  penalty  of  fifty  dollars  for  each  offence.  This  special  provi- 
sion is  not  affected  by  the  Code.    R.  v.  Gibson,  29  N.S.R.  88. 

Conspiracy  to  pervert  fustice,] — By  sec.  573  every  one  is  guilty  of  an 
indictable  offence  and  liable  to  seven  years'  imprisonment  who  conspires 
with  any  person  to  commit  an  indictable  offence  where  the  Code  does  not 
specially  provide  a  different  punishment. 
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A  conspiracy  whereby  a  witness  bound  over  to  attend  a  trial  was  to 
absent  himself  is  indictable.  R.  v.  Hamp,  6  Ck)x  C.G.  157.  And  so  is  a 
conspiracy  to  charge  a  man  falsely  with  any  crime.  Poulterer's  Case,  9 
Co.  Rep.  55;  R.  v.  Spragg,  2  Burr.  993,  1027;  R.  v.  Macdaniel,  1  Leach 
C.G.  45;  and  see  Code  sec.  453. 

It  is  immaterial  whether  the  conspiracy  proceeds  so  far  as  actually 
indicting  the  person  falsely  accused,  and  if  the  object  of  the  conspiracy  is 
extortion,  the  truth  or  falsity  of  the  charge  is  immaterial.  R.  v.  HolHng- 
berry,  4  B.  &  C.  329 ;  R.  v.  Gill,  2  B.  &  A.  204. 

Where  a  money  lender  to  whom  a  small  sum  of  money  was  due  con- 
spired with  a  solicitor  by  abuse  of  legal  process  to  enforce  payment  of  a 
sum  known  not  to  be  legally  due,  a  conviction  for  the  conspiracy  was  up- 
held.    R.  V.  Taylor,  15  Cox  C.G.  265. 

A  conviction  may  be  made  under  this  section  of  the  Code  for  dissuad-        n 
ing  a  person  by  corrupt  means  from  giving  evidence  imder  the  Ontario 
Liquor  License  Act.    R.  v.  Holland,  14  C.L.T.  notes  294. 

181.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Compound- 
to  a  fine  not  exceeding  the  penalty  compounded  for  who,  hav-  *"*»  P®°*1 
ing  brought,  or  under  colour  of  bringing,  an  action  against  any 
person  under  any  penal  statute  in  order  to  obtain  from  him 
any  penalty,  compounds  the  said  action  without  order  or 
consent  of  the  court,  whether  any  offence  has  in  fact  been 
committed  or  not.    55-56  V.,  c.  29,  s.  155. 

Compounding  penal  actions,] — ^The  compounding  of  an  information  on 
penal  statutes  is  a  misdemeanour  against  public  justice,  by  contributing 
to  make  the  laws  odious  to  the  people.  Therefore  in  order  to  discourage 
malicious  informers,  and  to.  provide  that  when  offences  are  once  discovered 
they  shall  be  duly  prosecuted,  18  Eliz.,  ch.  5  was  passed,  providing  a  fine 
upon  a  informer  for  taking  money  to  settle  the  charge.  But  that  statute 
did  not  apply  to  penalties  which  are  only  recoverable  by  information  before 
justices,  and  an  indictment  for  making  a  composition  in  such  a  case  was 
held  bad  in  arrest  of  judgment.  R.  v.  Crisp,  1  B.  &  Aid.  282,  cited  by 
Richards,  C.J.,  in  R.  v.  Mason   (1867),  17  U.C.C.P.  534. 

Compounding  criminal  prosecution.] — It  is  not  every  misdemeanour  the 
compounding  of  which  is  an  offence.  Fallowes  v.  Taylor,  7  T.R.  475 ;  Keir 
T.  Leeman,  9  Q.B.  371.  An  indictment  will  lie  if  the  offence  compounded 
is  of  such  a  public  nature  that  its  predominating  feature  is  that  the  public 
must  be  protected  against  it  as  distinguished  from  misdemeanours  essenti- 
ally in  the  nature  of  private  injuries.  State  v.  Carver,  30  Atl.  Rep.  973, 
(N.H.) ;  1  Bishop  Cr.  Law,  sec.  711.  And  the  receipt  of  money  in  con- 
sideration of  the  non- prosecution  of  a  charge  for  the  infraction  oSf  liquor 
laws  is  indictable  as  compounding  a  misdemeanour  of  a  public  nature. 
Re  Fraser,  1  C.L.J.  326;  R.  v.  Mabey,  37  U.C.Q.B.  248;  State  v.  Carver, 
■upra. 

If  an  offence  which  was  formerly  a  -misdemeanour  were  compounded 
under  circumstances  constituting  a  conspiracy  to  obstruct  or  defeat  the 
course  of  justice,  the  accused  might  be  punished  for  the  conspiracy.  And 
a  conspiracy  with  a  witness  bound  over  to  attend  a  trial  to  absent  himself 
from  the  trial  is  indictable.  R.  v.  Hamp,  6  Cox  157.  And  where  an  as- 
sault is  coupled  with  riot  a  compromise  of  the  charge  is  illegal  and  will 
not  bar  an  action  for  malicious  prosecution,  although  riot  is  only  a  mis- 
demeanour at  common  law.     Keir  v.  Leeman,  6  Q.B.  308;  9  Q.B.  371. 
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It  has  been  held  that  where  the  prosecutor  has  the  choice  between  civil 
and  criminal  remedies,  he  may  lejy^Uy  compromise  as  to  the  criminal 
remedy,  ex  gr.  for  a  trade-mark  offence.  Fisher  v.  Appolinaris  Co.,  L.R. 
10  Ch.  App.  297.  So  also  the  offence  of  common  assault  may  be  compro- 
mised.    Keir  v.  Leeman,  6  Q.6.  308;  9  Q.B.  371. 

Where,  however,  the  offence  was  not  under  former  law  a  felony,  and 
the  compounding  is  not  an  indictable  conspiracy,  there  seems  to  be  no  pre- 
cedent for  holding  that  the  compounding  of  an  offence  which  was  only  a 
misdemeanour  before  the  Code,  is  in  itself  indictable.  Archbold  Cr.  Plead- 
ing  (1900),  1035. 

An  agreement  after  conviction  to  pay  part  of  the  expenses  of  a  prose- 
cution for  misdemeanour  has  been  held  legal.  Beely  v.  Wingfield,  11  East 
46.  But  such  arrangements  are  seldom  approved  by  the  court.  Re  Park- 
inson, 76  L.T.N.S.  216. 

Compounding  a  felony  is  a  misdemeanour  at  common  law,  punishable 
by  fine  and  imprisonment.  It  consists  in  an  agreement  for  reward  not  to 
prosecute  an  indictment  for  any  felony.  Roscoe  Crim.  Ev.,  11th  ed.,  395. 
The  offence  of  compoimding  is  complete  when  the  agreement  not  to  prose- 
cute is  made  whether  it  1^  performed  or  not.  R.  v.  Burgess,  16  Q.6.D. 
141. 

In  Jones  V.Merionethshire  Permanent,  [1892]  1  Ch.  173,  affirming  [1891] 
2  Ch.  587,  the  facts  shewn  were  that  the  secretary  of  a  building  society, 
who  had  made  default  in  accounting  for  money  paid  to  him,  .was  threatened 
by  the  society  with  a  prosecution  for  embezzlement.  He  thereupon  applied 
to  certain  relatives  for  assistance  and  they  gave  a  written  undertaking  to 
the  society  to  make  good  the  greater  part  of  the  amount  due  from  the 
secretary,  the  expressed  consideration  being  the  forbearance  of  the  society 
to  sue  the  secretary  for  the  sum  for  which  the  relatives  made  themselves 
responsible.  In  pursuance  of  that  undertaking  they  gave  two  promissory 
notes  and  some  title  deeds  as  collateral  security  to  the  society.  The  rela- 
tives in  giving  the  undertaking  were  actuated  by  a  desire  to  prevent  the 
prosecution,  and  that  was  known  to  the  directors  of  the  society,  but  no  ex- 
press promise  was  made  that  there  should  be  no  prosecution.  It  was  held 
by  the  Court  of  Appeal  (Lindley,  Bowen,  and  Fr/,  L.JJ.,)  that  it  was  an 
implied  term  of  the  agreement  that  there  should  be  no  prosecution;  that 
the  agreement  was,  therefore,  founded  on  an  illegal  consideration  and  void; 
and  that  the  society  could  not  recover  on  the  promissory  notes  or  enforce 
the  securities.  Bowen.  L.J..  there  said:  "Reparation  is  a  duty  which  the 
offender  owes  quite  independently  of  his  fear  of  prosecution  or  otherwise, 
and  it  would  be  absurd  to  lay  down  as  an  impossible  counsel  of  perfection, 
that  the  relative  of  an  offender,  and  his  friends  are  not  justified,  nay,  even 
are  not  bound,  in  certain  instances,  to  assist  him  to  make  reparation  to 
those  whom  he  has  injured.  .  .  .  The  law  certainly  is  not  anxious  to 
discourage  reparation ;  but  you  must  come  back,  after  reparation  made,  to 
the  one  dominant  test  in  each  case.  It  is  a  circumstance  which  may  be 
lawfully  taken  into  consideration  that  the  offender  has  done  his  best  him- 
pelf,  or  with  the  assistance  of  his  friends,  to  make  good  his  wrone.  But 
the  test  is,  what  is  the  moral  duty  of  the  person  who  has  been  injured  to 
himself  and  to  others?  He  must  make  no  bargain  about  that.  If  repara- 
tion takes  the  form  of  a  bargain  then,  to  my  mind,  the  bargain  is  one 
which  the  court  will  not  enforce." 

The  mere  expectation  on  the  part  of  the  relatives  who  aid  the  offender 
to  make  reparation  that  a  prosecution  would  not  take  place,  would  not  be 
sufficient  to  nullify  the  transaction:  Ward  v.  Lloyd  (1843),  6  Man.  &  G. 
785.  In  order  to  amount  to  a  defence  on  the  ground  of  illesrality  there  must 
be  an  agreement  not  to  prosecute.  Jones  v.  Merionethshire,  [1892]  1  Ch. 
173,  182,  per  Lindley,  L.J. 
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There  is  no  distinction  between  getting  a  security  for  a  debt  from  the 
debtor  himself  and  getting  it  from  a  third  person  who  is  under  no  obligation 
to  the  creditor.  A  threat  to  prosecute  is  not  of  itself  illegal,  and  does  not 
necessarily  vitiate  a  subsequent  agreement  by  the  debtor  to  give  security 
lor  a  debt  which  he  justly  owes  to  his  creditor,  although  the  transaction  out 
of  which  the  debt  arises  possibly  involves  a  criminal  as  well  as  a  civil  lia- 
bility.    Flower  v.  Sadler  (1882-),  lO  Q.B.D.  672   (C.A.). 

If  the  agreement  be  made  upon  the  understanding  that  the  accused  shall 
be  discharged  from  custody,  although  not  so  stated  in  express  terms,  it  is 
illegal  and  void.    Leggatt  v.  Brown  ( 1898 ) ,  29-  Ont.  R.  530,  affirmed  ( 1899 ) , 
30  Ont.  R.  225. 

Where  the  owner  of  goods  stolen  took  back  the  goods  or  received  other 
amends  on  condition  of  not-  prosecuting,  it  constituted  the  offence  of  theft" 
bote  at  common  law,  and  this  offence  is  not  usually  described  as  com- 
pounding a  felony.  Archbold  Cr.  Pleading  (1900),  1035;  Hawk.  P.O., 
book  1,  ch.  69,  sec.  7. 

A  prosecution  for  a  felony  is  not  the  property  of  those  that  institute  it 
to  deal  with  it  as  they  please;  the  public  have  a  higher  interest  in  hav- 
ing redress  rendered  and  wrong  punished  to  deter  others  from  offending 
in  like  manner.     R.  v.  Hammond,  9  Sol.  Jour.  216. 

Unless  a  nolle  prosequi  is  entered  by  the  Attorney-General,  it  is  neces- 
sary to  obtain  the  leave  of  the  court  to  abandon  a  prosecution  after  the 
indictment  is  found,  whether  the  prosecution  desire  to  effect  that  purpose 
by  offering  no  evidence  or  otherwise.  R.  v.  Nicholson  Cent.  Cr.  Court, 
1899,  per  Darling,  J.,  cited  Archbold  Cr.  Pleading   (1900),  1035. 

Misprision  of  felony,] — This  offence  is  now  in  desuetude.  Archbold  Cr. 
Pleading  (1900),  1238;  Williams  v.  Bayley,  L.R.  2  H.L.  200.  It  consisted 
in  concealing  or  procuring  the  concealment  of  a  felony  known  to  have  been 
committed.  I  Hawk.  ch.  69.  It  differed  from  the  offence  of  being  an 
accessory  in  that  neither  actual  assistance  to  the  felon  nor  privity  to  fhe 
commission  of  the  felony  had  to  be  proved.     1  Hale'  373. 

182.  Every  one  is  guilty  of  an  indictable  oflfenee  and  liable  Corruptly 
to  seven  years'  imprisonment  who  corruptly  takes  any  money  or  ^^^'^^S  J^' 
reward,  directly  or  indirectly,  under  pretense  or  upon  account  out  bringing 
of  helping  any  person  to  recover  any  chattel,  money,  valuable  offender 
security  or  other  property  which,  by  any  indictable  oflfenee,  has  ^  ^      ' 
been  stolen,  taken,  obtained,  extorted,  converted  or  disposed  of, 
unless  he  has  used  all  due  diligence  to  cause  the  oflfender  to  be 
brought  to  trial  for  the  same.    55-56  V.,  c.  29,  s.  156. 

Origin.] — This  section  is  in  similar  terms  to  the  Imperial  Statute,  24 
ft  25  Vict.,  ch.  96,  sec.  101. 

» 

Evidence.] — ^It  is  not  necessary  to  shew  that  the  accused  had  any  con- 
nection with  the  commission  of  the  previous  offence;  it  is  sufficient  if  the 
evidence  satisfies  the  jury  that  the  prisoner  had  some  corrupt  and  impro- 
per design  when  he  received  the  money,  and  did  not  bonft  fide  intend  to  use 
such  means  as  he  could  for  the  detection  and  punishment  of  the  offender. 
R.  V.  King,  1  Cox  C.G.  36. 

Unless  due  diligence  is  used  in  prosecuting  the  thief  it  has  been  held  to 
be  an  offence  under  the  section  to  take  money  under  pretence  of  helping  a 
man  to  recover  goods  stolen  from  him,  though  the  defendant  had  no 
acquaintance  with  the  felon  and  did  not  pretend  that  he  had,  and  notwith- 
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standing  that  he  had  no  power  to  apprehend  the  felon,  that  the  goods  were 
never  restored,  and  that  the  defendant  had  no  power  to  restore  them.  R. 
v.  Ledbitter,  1  Mood.  C.C.  76. 

Where  A.  was  charged  with  corruptly  receiving  from  B.  money  under 
pretence  of  helping  B.  to  recover  goods  theretofore  stolen  fropi  B.  and  with 
not  causing  the  thieves  to  be  apprehended  the  following  questions  were  left 
to  the  jury: — (1)  Did  A.  mean  to  screen  the  guilty  parties  or  to  share  the 
money  with  them?  The  answer  was  no.  (2)  Did  A.  know  the  thieves  and 
intend  to  assist  them  in  getting  rid  of  the  property  by  promising  B.  to  buy 
it?  The  answer  was  no.  (3)  Did  A.  know  the  thieves  and  assist  B.  as  her 
agent  and  at  her  request  in  endeavouring  to  purchase  the  stolen  property 
from  them,  not  meaning  to  bring  the  thieves  to  justice?  The  answer  was 
yes.  It  was  held  that  B.  was  properly  convicted.  R.  v.  Pascoe,  1  Den. 
456,  2  C.  &  K.  927,  18  L.J.M.C.  186. 

Farm  of  indictment.] — The  jurors  for  Our  Lord  the  King  upon  their 
oath  present  that  A.B.  on  (time  and  place),  unlawfully  and  corruptly  did 
take  and  receive  from  one  C.D.  certain  money  and  reward  to  wit,  the  sum 
of  five  dollars  of  the  monies  of  the  said  C.D.  under  pretence  (and  upon 
accoimt)  of  helping  the  said  C.D.  to  certain  goods  and  chattels  of  him  the 
said  CD.  before  then  stolen,  taken  and  carried  away,  to  wit  (describe 
goods),  the  said  A.B.  not  having  used  all  due  diligence  to  cause  the  person 
by  whom  the  said  goods  and  chattels  were  so  stolen,  taken  and  carried  away 
as  aforesaid,  to  be  brought  to  trial  for  the  same;  against  the  form  of  the 
Criminal  Code,  sec.  182. 

188.  Every  one  is  liable  to  a  penalty  of  two  hundred  and 
fifty  dollars  for  each  offence,  recoverable  with  costs  by  any 
person  who  sues  for  the  same  in  any  court  of  competent  juris- 
diction, who, — 

(a)  publicly  advertises  a  reward  for  the  return  of  any  pro- 
perty which  has  been  stolen  or  lost,  and  in  such  advertise- 
ment uses  any  words  purporting  that  no  questions  will  be 
asked;  or, 

(b)  makes  use  of  any  words  in  any  public  advertisement 
purporting  that  a  reward  will  be  given  or  paid  for  any 
property  which  has  been  stolen  or  lost,  without  seizing  or 
making  any  inquiry  after  the  person  producing  such  pro- 
perty; or, 

(c)  promises  or  offers  in  any  such  public  advertisement  to 
return  to  any  pawnbroker  or  other  person  who  advanced 
money  by  way  of  loan  on,  or  has  bought,  any  property 
stolen  or  lost,  the  money  so  advanced  or  paid,  or  any  other 
sum  of  money  for  the  return  of  such  property ;  or, 

(d)  prints  or  publishes  any  such  advertisement.  55-56  V., 
c.  29,  s.  157. 

IAmitation.1 — A  prosecution  taken  against  the  proprietor  of  a  "news- 
paper" for  publishing  an  advertisement  offering  a  reward  for  the  recov- 
ery of  stolen  property  under  paragraph  (d)  must  be  commenced  within 
six  months  from  the  commission  of  the  offence.     Section  1140(d), 
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184.  Every  one  is  guilty  of  an  indictable  offence  and  liable  False  decla- 
to  two  years'  imprisonment,  who  knowingly  and  wilfully  signs  ""a^^on  in 

a  false  certificate  or  declaration,  when  a  certificate  or  declara-  execution' 
tion  is  required,  with  respect  to  the  execution  of  judgment  of  of  judgment 
death  on  any  prisoner,    55-56  V.,  c.  29,  s.  158.  ""^  ^^*^**- 

Escapes  and  Rescues. 

185.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Being  at 
to  two  years'  imprisonment  who,  having  been  sentenced  to  im-  ^*'?«  while 
prisonment,  is  afterwards,  and  before  the  expiration  of  the  tence  of 
term  for  which  he  wis  sentenced,  at  large  within  Canada  with-  imprison- 
out  some  lawful  cause,  the  proof  whereof  shall  lie  on  him.  ™®°  ' 
55-56  v.,  c.  29,  s.  159. 

Certificate  of  sentence,] — ^The  fact  of  the  aelntence  being  in  force  when 
the  defendant  was  found  at  large  is  sufficiently  proved  by  the  certificate 
of  the  conviction  and  sentence,  if  the  judgment  remains  unreversed,  and 
this  although  it  appears  on  th^face  of  the  certificate  that  the  sentence 
was  one  which  could  not  legally  have  been  inflicted  on  the  defendant  for 
the  offence  of  which  according  to  the  certificate  he  had  been  convicted. 
R.  V.  Finney,  2  C.  &  K.  274. 

Escapes.] — See  sees.  189  and  190. 

Ticket  of  leave,] — It  may  be  proved  as  a  defence  that  the  prisoner  is  at 
large  conditionally  under  a  license  or  ticket  of  leave  or  otherwise  and  that 
the  conditions  have  been  observed.  R.S.C.  1906,  ch.  160.  The  license  is- 
sued under  the  authority  of  that,  statute  may  be  revoked  by  the  Governor- 
General  either  with  or  without  cause  assigned.  R.  v.  Johnson,  4  Can.  Or. 
Gas.  178  (Que.).  The  revocation  by  the  Crown  without  cause  assigned 
does  not  interrupt  the  running  of  the  sentence,  and  the  latter  terminates 
at  the  same  time  as  if  no  license  had  been  granted.    Ibid. 

Pardon.] — ^A  pardon  is  a  good  defence.  R.  v.  Miller,  2  W.  Bl.  797,  1 
Leach  C.C.  74;  but  the  sentence  revives  if  the  terms  of  a  conditional  pardon 
are  not  observed.  R.  v.  Madan,  1  Leach  C.C.  223;  Aickles'  Case,  1  Leach 
\j.yj,  300. 

Without  lawful  excuse.] — ^Upon  a  summary  conviction  of  the  defendant 
and  the  passing  of  sentence  of  four  months'  imprisonment,  for  breach  of 
a  provincial  law,  the  magistrate  of  his  own  motion  required  the  defendant 
to  enter  into  a  recognizance  to  appear  when  called  upon  (a  procedure  not 
authorized  in  such  cases )  and  upon  doing  so  the  defendant  was  released. 
The  defendant  having  been  afterwards  imprisoned  under  a  warrant  issued 
two  months  after  the  date  of  sentence,  held  that  the  term  of  imprison- 
ment is  to  be  counted  from  the  day  of  passing  sentence  and  that  the  de- 
fendant was  not  liable  as  upon  an  escape  to  make  up  the  period  for  which 
he  was  so  at  liberty,  as  there  was  no  mens  rea  and  the  magistrate's  action 
was  a  "lawful  excuse"  quoad  the  defendant.  R.  v.  Robinson  (1907).  12 
Can.  Cr.  Cas.  447,  per  Riddell,  J.  ^         /» 

The  time  during  which  a  person  under  sentence  is  improperly  at  liberty 
through  an  erroneous  order  for  bail,  is  not  to  be  counted  as  part  of  the 
term  of  imprisonment.  R.  v.  Taylor  (1906),  12  Can.  Cr.  Cas.  246.  per 
Stuart,  J.  '^ 


124 


[§  186] 


Criminal  Code, 


Part  IV. 


Penalty. 


Assisting 
prisoner  of 
war  to 
escape. 

Assisting 
while  at 
large  on 
parole. 


Prison- 
breach. 


186.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  knowingly  and  wilfully, — • 

(a)  assists  any  alien  enemy  of  His  Majesty,  being  a  prisoner 
of  war  in  Canada,  to  escape  from  any  place  in  which  he 
may  be  detained;  or, 

(b)  assists  any  such  prisoner  as  aforesaid,  suffered  to  be  at 
large  on  his  parole  in  Canada  or  in  any  part  thereof,  to 
escape  from  the  place  where  he  is  at  large  on  his  parole. 
55-56  v.,  c.  29,  s.  160. 

Imperial  statute.]— This  offence  is  also  covered  by  the  Imperial  Statute, 
52  Geo.-  III.,  ch.  156,  known  as  the  Prisoners  of  War  Escape  Act.  That 
statute  in  terms  applies  to  His  Majesty's  dominions  and  is  consequently 
still  in  force  in  Canada.    See  also  Code  sec.  580. 

Section  1  of  that  Act  as  varied  by  64  k  55  Vict.  (Imp.),  ch.  69,  sec.  1, 
provides  that  every  person  who  shall  from  and  after  the  passing  thereof 
knowingly  or  wilfully  assist  any  alien  enemy  of  His  Majesty  being  a 
prisoner  of  war  in  His  Majesty's  dominions,  whether  such  prisoner  shall  be 
confined  as  a  prisoner  of  war  in  any  prison  or  other  place  of  confinement  or 
shall  be  suffered  to  be  at  large  in  His  Majesty's  dominions  or  any  part 
thereof  on  his  parole,  to  escape  from  such  prison  or  other  place  of  confine- 
ment or  from  His  Majesty's  dominions  if  at  large  on  parole,  shall,  upon 
l>eing  convicted  thereof,  be  adjudged  guilty  of  felony  and  be  liable  to  be 
transported  as  a  felon  for  life  or  for  such  term  not  less  than  three  years 
and  not  exceeding  either  five  years  or  any  greater  period  authorized  by  the 
enactment,  at  the  discretion  of  the  court.  The  same  section  also  provides 
that  where  under  any  Act  now  in  force  or  under  any  future  Act  a  court 
is  empowered  or  required  to  award  a  sentence  of  penal  servitude,  the  court 
may  in  its  discretion,  unless  such  future  Act  otherwise  provides,  award 
imprisonment  for  any  term  not  exceeding  two  years  with  or  without  hard 
labour. 

187.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  by  force  or  violence,  breaks 
any  prison  with  intent  to  set  at  liberty  himself  or  any  person 
confined  therein  on  any  criminal  charge.  55-56  V.,  c.  29, 
s.  161. 

Evidence.] — ^The  proof  required  is: — (1)  the  nature  of  the  offence  for 
which  the  prisoner  was  imprisoned;  (2)  the  imprisonment  and  the  nature 
of  the  prison;  and  (3)  the  breaking  of  the  prison.  Roscoe  Crim.  Evid., 
nth  ed.,  837. 

Any  prison.] — The  expression  "prison"  includes  any  penitentiary,  com- 
mon gaol,  public  or  reformatory  prison,  lock-up,  guard  room  or  other 
place  in  which  persons  charged  with  the  commission  of  offences  are  usually 
kept  or  detained  in  custody.    Section  2(30). 

Prison  breach.] — An  actual  breaking  of  the  prison  with  force,  and  not 
merely  a  constructive  breaking,  must  be  proved.  If  a  gaoler  sets  open  the 
prison  doors  and  the  prisoner  escapes  the  latter  is  not  guilty  of  prison 
breach.  1  Hale  P.C.  611 ;  and  if  the  prison  be  fired  and  he  escapes  to  save 
his  life,  this  is  not  prison  breach  unless  the  prisoner  himself  set  fire  to 
the  prison  or  procured  it  to  be  done.     Hale  P.C.  611. 
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If  other  persons  without  the  prisoner's  privity  or  consent  break  the 
prison  and'  he  escapes  through  the  breach  so  made  he  is  not  guilty  of  break- 
ing but  only  of  the  escape.    2  Hawk.,  ch.  18,  sec.  10. 

Force  essential  to  the  offenoe.] — ^Where  a  prisoner  made  his  escape  over 
the  prison  walls  and  in  doing  so  threw  down  some  bricks  from  the  top  of 
the  wall  which  has  been  placed  there  loose  without  mortar  in  the  form  of 
pigeon  boles  for  the  purpose  of  preventing  escapes,  it  was  held  that  he  was 
properly  convicted  of  prison  breach.     R.  v.  Haswell,  Russ.  &  Ry.  458. 

Retaking  prisoner.] — See  note  to  sec.  189. 
Escape,] — See  sees.  189-196. 

188.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Attempt 
to  two  years'  imprisonment  who  attempts  to  break  prison,  or  to.^^eak 
who  forcibly  breaks  out  of  his  cell  or  makes  any  breach  therein 

with  intent  to  escape  therefrom.    55-56  V.,  c.  29,  s.  162. 

» 

189.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  two  years'  imprisonment  who, — 

(a)  having  been  convicted  of  any  offence,  escapes  from  any  Escapes 
lawful  custody  in  which  he  may  be  under  such  conviction ;  *'^*^  ^. 

•^  "^  '  conviction. 

or, 

(b)  whether  convicted  or  not,  escapes  from  any  prison  in  Escaping 
which  he  is  lawfully  confined  on  any  criminal  charge.  ^'^°*  p"«on- 
55-56  v.,  c.  29,  s.  163. 

Whether  convicted  or  not.] — ^Thes'e  words  being  inserted,  it  is  no  longer 
a  defence  as  it  was  at  common  law  that  the  accu^  had  been  subsequently 
indicted  for  the  original  offence  and  acquitted.  1  Hale  611;  R.  v.  Waters, 
12  Cox  390. 

Escape  without  force.] — It  is  an  offence  by  a  prisoner  to  escape  from 
lawful  confinement,  though  no  force  or  artifice  be  used  on  his  part  to  effect 
such  purpose.  Thus,  if  a  prisoner  go  out  of  his  prison  without  any  ob- 
struction, the  doors  being  opened  by  the  consent  or  negligence  of  the  gaoler, 
or  if  he  escape  in  any  other  manner,  without  using  any  kind  of  force  or 
violence,  he  will  be  guilty  of  a  misdemeanour.    R.  v.  Nugent,  11  Ck>x  64. 

Force  in  preventing  escape  of  prisoner.] — It  is  laid  down  by  the  late 
Mr.  Justice  Stephen,  in  his  Digest  of  the  Criminal  Law,  article  199,  that 
the  intentional  inflicticm  of  death  or  bodily  harm  is  not  a  crime  when 
it  is  done  by  any  person  in  order  to  retake  or  keep  in  lawful  custody  a 
traitor,  felon,  or  pirate  who  has  escaped  or  is  about  to  escape  from  custody, 
although  such  traitor,  felon  or  pirate  offers  no  violence  to  any  peraon, 
provided  that  the  objcfct  for  which  death  or  harm  is  inflicted  cannot  be 
otherwise  accomplished.     See  also  Code  sees.  40-45,  inclusive. 

Lord  Hale  (1  Hale  P.C.  489)  says:  "If  a  person  be  indicted  of  felony 
and  flies,  or  being  arrested  by  warrant  or  process  of  law  upon  such  indict- 
ment escapes  and  flies,  and  will  not  render  himself,  whereupon  the  officer 
or  minister  cannot  take  him  without  killing  of  him,  this  is  not  felony, 
neither  shall  the  killer  forfeit  his  goods,  or  be  driven  to  sue  forth  his 
pardon,  but  upon  his  arraignment  shall  plead  not  guilty,  and  accordingly 
it  ought  to  be  found  by  the  jury.    But  if  ne  may  be  taken  without  severity, 
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it  is  at  least  manslaughter  in  him  that  kills  him,  therefore,  the  jury  is  to 
inquire  whether  it  were  done  of  necessity  or  not." 

Sir  Michael  Foster  draws  especial  attention  to  the  distinction  between 
cases  of  bare  flight  and  cases  of  resistance  to  arrest  (Foster  C.L.  270),  and 
he  says:  "Where  a  felony  is  committed  and  the  felon  fleeth  from  justice, 
or  a  dangerous  wound  given,  it  is  the  duty  of  every  man  to  use  his  best 
endeavours  for  preventing  an  escape ;  and  if  in  the  pursuit  the  party  fleeing 
is  killed,  where  he  cannot  otherwise  be  overtaken,  this  will  be  deemed 
justiflable  homicide;  for  the  pursuit  was  not  barely  warrantable,  it  is  what 
the  law  requireth  and  will  punish  the  wilful  neglect  of." 

Sergeant  Hawkins  (1  Hawk.  P.O.  81),  says  that,  "First,  if  a  person 
having  actually  committed  a  felony  will  not  suffer  himself  to  be  arrested, 
but  stand  on  his  own  defence  or  fly,  so  that  he  cannot  possibly  be  appre- 
hended alive  by  those  who  pursue  him,  whether  private  persons  or  public 
officers,  with  or  without  a  warrant  from  a  magistrate,  he  may  be  lawfully 
slain  by  them.  Secondly,  if  an  innocent  person  be  indicted  of  a  felony 
where  in  truth  no  felony  was  committed,  and  will  not  suffer  himself  to  be 
arrested  by  the  oflUcer  who  has  a  warrant  for  that  purpose,  he  nviy  be  law- 
fully killed  by  him  if  he  cannot  otherwise  be  taken;  for  there  is  a  charge 
against  him  upon  record,  to  which,  at  his  peril,  he  is  bound  to  answer. 
Thirdly,  if  a  criminal,  endeavouring  to  break  the  gaol,  assault  his  gaoler, 
he  may  be  lawfully  killed  by  him  in  the  affray." 

And  it  is  laid  down  in  1  East  P.O.  330,  touching  the  safe  custody  of 
persons  arrested  and  in  conflnement,  that  after  an  arrest  once  legally 
made,  if  the  party  escape,  the  officer  may  lawfully  kill  him — (1)  in  the 
case  of  a  felony  actually  committed;  (2)  or  whether  committed  by  him 
or  not  if  he  had  been  arrested  upon  a  proper  warrant;  (3)  or  hue  and 
cry  had  been  raised  against  him  by  name;  (4)  or  he  had  stood  indicted 
for  felony;  but  if  in  any  of  these  cases  the  officer  might  otherwise  have 
taken  him,  it  will  be  at  least  manslaughter. 

Escape  from  reformatory  or  industrial  schoolJ] — Every  one  sentenced 
to  imprisonment  or  to  be  detained  in  any  reformatory  prison,  reformatory 
school,  industrial  refuge,  industrial  home  or  industrial  school,  who  es- 
capes or  attempts  to  escape  therefrom,  may,  at  any  time,  be  apprehended 
without  warrant  and  brought  before  any  magistrate,  who,  upon  proof  of 
his  identity,  and  of  the  escape  or  attempt  to  escape,  if  the  escape 
or  attempt  to  escape  be  from  a  reformatory  prison  or  .  a  reforma- 
tory school,  shall  remand  him  thereto  for  the  remainder  of  his  original 
term  of  imprisonment  or  detention.     R.S.C.  1906,  ch.  148,  sec.  22. 

If  the  escape  or  attempt  to  escape  be  from  an  industrial  refuge,  indus- 
trial home  or  industrial  school,  the  magistrate  may  remand  the  offender 
thereto  for  the  remainder  of  his  original  term  of  imprisonment  or  deten- 
tion; or  if  the  officer  in  charge  of  such  refuge,  home  or  school  certifies  in 
writing  that  the  removal  of  the  offender  to  a  place  of  safer  or  stricter 
imprisonment  is  desirable,  and  if  the  governing  body  of  such  refuge,  home 
or  school  applies  for  such  removal,  and  if  sufficient  cause  there- 
for is  shewn  to  the  satisfaction  of  such  magistrate,  the  magis- 
trate may  order  the  offender  to  be  removed  to  and  to  be  kept  im- 
prisoned, for  the  remainder  of  his  original  term  of  imprisonment 
or  detention,  in  any  reformatory  prison,  or  reformatory  school,  in  which 
by  law  such  offender  might  be  imprisoned  for  an  indictable  offence,  and 
when  there  is  no  such  reformatory  prison  or  reformatory  school,  the 
magistrate  may  order  the  offender  to  be  removed  to  and  to  be  so  kept  im- 
prisoned in  any  other  place  of  imprisonment  to  which  the  offender  may  be 
lawfully  committed.     R.S.C.  1006,  ch.   148,  sec.  23. 

In  the  case  of  any  escape  or  attempt  to  escape  aforesaid,  whether  the 
term  of  imprisonment  or  detention   has  expired  or  not,   the  magistrate 


Part  IV.  Criminal  Code.  [§190]  127 

may  sentence  the  offender  to  such  additional  term  of  imprisonment  or  de- 
tention, as  the  case  may  be,  not  exceeding  one  year,  as  to  such  magistrate 
seems  a  proper  punishment  for  the  escape  or  attempt  to  escape.  R.S.C. 
1906,  eh.  148,  sec.  24. 

Escape  during  conveyance  to  prison,] — See  Prisons  Act,  R.S.C.  1906, 
ch.  148,  sec.  35(2). 

Escape  of  prisoner  at  work  outside  of  prison,] — See  Prisons  Act,  R.S.C. 
1906,  ch.  148,  sec.  21. 

100.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Escape  from 
to  two  years'  imprisonment  who  being  in  lawful  custody  other  custody. 
than  as  Aforesaid  on  any  criminal  charge,  escapes  from  such 
custody.    55-56  V.,  c.  29,  s.  164. 

191.  Every  one  Ss  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  seven  years'  imprisonment  who, — 

(a)  rescues  any  person  or  assists  any  person  in  escaping,  or  Rescue  of 
attempting  to  escape,  from  lawful  custody,  whether  in  P®*"^  !*"' 
prison  or  not,  under  sentence  of  death  or  imprisonment  for  death  or  for 
life,  or  after  conviction  of,  and  before  sentence  for,  or  life, 
while  in  such  custody  upon  a  charge  of  any  crime  punish- 
able with  death  or  imprisonment  for  life;  or, 

(h)  being  a  peace  officer  and  having  any  such  person  in  his  officer 
lawful  custody,  or  being  an  officer  of  any  prison  in  which  permitting 
any  such  person   is  lawfully  confined,   voluntarily  and  ®*^*P®' 
intentionally  permits  him  to  escape  therefrom.     55-56  V., 
c.  29,  s.  165. 

Rescue,] — ^Rescue  is  the  deliverance  of  a  prisoner  from  lawful  custody 
by  a  third  person.  2  Bishop  Crim.  Law  803.  It  differs  from  prison  breach 
only  in  this  that  prison  breach  is  by  the  prisoner  himself,  while  rescue  is 
by  another.  Escape  is  the  al1owinf(,  voluntarily  or  negli^ntly,  of  a  pris- 
oner lawfully  in  custody  to  leave  his  confinement,  and  the  same  term  is 
also  used  to  denote  the  offence  of  a  prisoner  himself  going  away  from  the 
place  of  custody  without  a  breaking  of  prison.    2  Bishop  Crim.  Law  803. 

The  rescuer,  where  the  prisoner  concurs  in  the  rescue,  is  an  aider  at  the 
fact,  and  therefore  a  principal  in  the  prisoner's  offence  of  prison  breach.  1 
Bishop  Crim.  Law  456. 

The  act  of  breaking  with  intent  to  let  the  prisoner  escape  may  not  be  a 
technical  rescue  unless  he  does  escape,  but  it  is  nevertheless  indictable  as 
an  attempt.    2  Bishop  Crim.  Law  015;  State  v.  Murray,  15  Maine  100. 

Aiding  escape,] — By  the  common  law  any  assistance  given  to  one  known 
to  be  a  felon  in  order  to  hinder  his  being  apprehended  or  tried  or  suffering 
the  punishment  to  which  he  was  condemned,  was  sufficient  to  r-nVe  the 
person  giving  such  assistance  an  accessory  after  the  fact  to  such  felony. 
2  Hawk.,  ch.  20,  sec.  26.  And  the  aiding  and  assisting  any  prisoner  to 
escape  out  of  prison  by  whatever  means  it  may  have  been  effected  or 
whatever  was  the  nature  of  the  offence  with  which  such  prisoner  was 
charged,  was  viewed  as  an  offence  indictable  as  an  obstruction  to  the  course 
of  justice.    I  Gabbett's  Cr.  Law  207,  303. 
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192.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who, — 

(a)  rescues  any  person,  or  assists  any  person  in  escaping 
or  attempting  to  escape,  from  lawful  custody,  whether  in 
prison  or  not,  under  a  sentence  of  imprisonment  for  any 
term  less  than  life,  or  after  conviction  of,  and  before 
sentence  for,  or  while  in  such  custody  upon  a  charge  of  any 
crime  punishable  with  imprisonment  for  a  term  less  than 
life ;  or, 

(b)  being  a  peace  officer  having  any  such  person  in  his  law- 
ful custody,  or  being  an  officer  of  any  prison  in  which  such 
person  is  lawfully  confined,  voluntarily  and  intentionally 
permits  6im  to  escape  therefrom.    55-56  V.,  c.  29,  s.  166. 

198.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment,  who,  by  failing  to  perform  any 
legal  duty,  permits  a  person  in  his  lawful  custody  on  a  criminal 
charge  to  escape  therefrom.    63-64  V.,  c.  46,  s.  3. 

Negligent  or  voluntary  escape,] — Wherever  an  officer  having  the  cus- 
tody of  a  prisoner  charged  with  a  criminal  offence,  knowingly  gives  him 
his  liberty  with  an  intent  to  save  him  either  from  his  trial  or  punishment 
he  is  guilty  of  a  "voluntary  escape."    2  Bishop  Crim.  Law  920. 

This  formerly  involved  the  officer  in  guilt  for  the  same  crime,  of  which 
the  prisoner  was  gui^y  and  stood  charged  with.    2  Hawk.,  ch.  19,  sec.  10. 

A  "negligent  escape"  is  where  the  party  arrested  or  imprisoned  escapes 
against  the  will  of  him  that  arrests  or  imprisons  him  and  is  not  freshly 
pursued  and  taken  again  before  he  has  been  lost  sight  of.  Dalt.,  ch.  159, 
sec.  6. 

A  prisoner  who  is  charged  before  justices  with  an  indictable  offence  and 
who  is  verbally  remanded,  after  the  examination  of  witnesses,  until  the 
following  day  in  order  to  procure  bail  or,  in  default,  be  committed,  is  not 
in  the  custody  of  the  officer  merely  for  the  purpose  of  enabling  him  to 
procure  bail,  but  under  the  original  warrant,  and  the  officer  is  liable  to 
conviction  if  he  negligently  permits  him  to  escape.  R.  v.  Shuttleworth,  22 
U.C.Q.B.  372. 

Presumption.] — So  strongly  does  the  law  incline  to  presume  negligence 
in  the  officer  where  an  escape  occurs,  that  though  such  prisoner  should 
break  jail  yet  it  seems  that  it  will  be  deemed  a  negligent  escape  in  the 
jailer,  because  it  will  be  attributed  to  a  want  of  due  vigilance  in  the  jailer 
or  his  officers.  1  Hale  001.  But  the  presumption  of  default  in  the  jailer 
in  cases  of  escape  may  be  rebutted  by  satisfactory  proof  that  all  due  vigil- 
ance was  used  and  that  the  jail  was  so  constructed  as  to  have  been  con- 
sidered by  persons  of  competent  judgment  a  place  of  perfect  security.  1 
Russ.  Cr.  371;  2  Bishop  Cr.  Law  921. 

De  facto  officer.] — ^Whoever  de  facto  occupies  the  office  of  jailer  is  liable 
to  answer  for  a  negligent  escape,  and  it  is  not  material  whether  or  not  his 
title  to  the  office  be  legal,  for  the  ill  consequence  to  the  public  is  the  same 
in  either  case.     2  Hawk.,  ch.  19,  sec.  23. 

Arrest  by  private  person.] — Wherever  any  person  has  another  lawfully 
in  his  custody,  whether  upon  an  arrest  made  by  himself  or  another,  he  is 
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guilty  of  an  escape  if  he  suffers  him  to  go  at  large  before  he  has  discharged 
himself  by  delivering  him  over  to  some  other  who  by  law  ought  to  have 
the  custody  of  him.    2  Hawk.,  ch.  20,  sec.  1 ;  1  Hale  595. 

194.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Escape  by 
to  two  years'  imprisonment  who  with  intent  to  facilitate  the  ^?^®^*'*^ 
escape  of  any  prisoner  lawfully  imprisoned  conveys,  or  causes  prison. 

to  be  conveyed,  any  thing  into  any  prison.  55-56  V.,  c.  29, 
8.  167. 

195.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Causing  dis- 
to  two  years'  imprisonment  who  knowingly  and  unlawfully,  c^f^ge  of 
under  colour  of  any  pretended  authority,  directs  or  procures  ^dor  pre- 
the  discharge  of  any  prisoner  not  entitled  to  be  so  discharged,  tended 
and  the  person  so  discharged  shall  be  held  to  have  escaped,  ^'^^l^^'^^^y- 
55-56  v.,  c.  29,  s.  168. 

196.  Eveiy  one  who  escapes  from  custody,  shall,  on  being  Full  term  to 
retaken,  serve,  in  the  prison  to  which  he  was  sentenced,  a  term  ^  served 
equivalent  to  the  remainder  of  his  term  unexpired  at  the  time  taken.'^^ 

of  his  escape,  in  addition  to  the  punishment  which  is  awarded 
for  such  escax>e. 

2.  Any  imprisonment  so  awarded  may  be  to  the  penitentiary  puce  of  ad- 
or  prison  from  which  the  escape  was  made.     55-56  V.,  c.  29,  ditional  im- 

g.  169.  prisonment. 
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Part  V. 


PART  V. 

OFFENCES  AGAINST  RELIGION,   MORALS  AND  PUBLIC 

CONVENIENCE. 


Definitions. 
'Theatre.' 


'Guardian.' 

'Public 
place.' 


Interpretation. 

197.  In  this  Part,  unless  the  context  otherwise  requires, — 

(a)  *  theatre'  includes  any  place  open  to  the  public,  gratui- 
tously or  otherwise,  where '  dramatic,  musical,  acrobatic 
or  other  entertainments  or  representations  are  presented 
or  given; 

(b)  'guardian'  includes  any  person  who  has  in  law  oij  in 
fact  the  custody  or  control  of  any  girl  or  child  referred  to ; 

(c)  'public  place'  includes  any  open  place  to  which  the 
public  have  or  are  permitted  to  have  access  and  any  place 
of  public  resort.  57-58  V.,  c.  57,  s.  1;  63-64  V.,  c.  46, 
s.  3 ;  3  E.  VII.,  c.  13,  s.  2. 


Blaspb^m- 
OU8  libels. 


Question  of 
fact. 

Proviso. 


Expression 
of  opinion. 


Offences  Against  Religian. 

198.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who  publishes  any  blasphemous 
libel. 

2.  Whether  any  particular  published  matter  is  a  blasphe- 
mous libel  or  not  is  a  question  of  fact :  Provided  that  no  one  is 
guilty  of  a  blasphemous  libel  for  expressing  in  good  faith  and 
in  decent  language,  or  attempting  to  establish  by  arguments 
used  in  good  faith  and  conveyed  in  decent  language,  any 
opinion  whatever  upon  anv  religious  subject.  55-56  V.,  c.  29, 
s.  170. 

Blasphemy.] — Blasphemy  consists  in  "speaking  evil  of  the  Deity  with 
an  impious  purpose  to  derogate  from  the  divine  majesty  and  to  alienate 
the  minds  of  Others  from  the  love  and  reverence  of  God.  It  is  purposely 
using  Words  concerning  God,  calculated  and  designed  to  impair  and  destroy 
the  reverence,  respect  and  confidence  due  to  him  as  the  intelligent  creator, 
governor  and  judge  of  the  world.  It  embraces  the  idea  of  detraction,  when 
used  towards  the  supreme  being  as  "calumny"  usually  carries  the  same 
idea  when  applied  to  an  individual.  It  is  a  wilful  and  malicious  attempt 
to  lessen  men's  reverence  of  God,  by  denying  his  existence  or  his  attri- 
butes as  an  intelligent  creator,  governor  and  judge  of  men,  and  to  pre- 
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Tent  their  having  confidence  in  him  as  such."  Commonwealth  v.  Kneeland, 
20  Pick.  106,  213,  per  Shaw,  C.J.;  2  Bishop  Cr.  Law  60. 

It  is  to  be  collected  from  the  offensive  levity,  scurrilous  and  appro- 
briouH  language,  and  other  circumstances,  whether  the  act  of  the  party  was 
malicious.  2  Bishop  Cr.  Law  74;  Updegraph  v.  Commonwealth,  11  S.  &  R. 
394,  405. 

Blasphemous  libel,] — ^Publications  which  in  an  indecent  and  malicious 
spirit  assail  and  asperse  the  truth  of  Christianity  or  of  the  Scriptures  in 
language  calculated  and  intended  to  shock  the  feelings  and  outrage  the 
belief  of  mankind  are  punishable  as  blasphemous  libels.  R.  v.  Bradlaugh, 
16  Cox  C.C.  217;  R.'v.  Hetherington,  4  St.  Tr.  (N,S,)  563,  500;  R.  v. 
Pelletier  (1900),  6  Revue  Legale,  N.S.  116.  But  if  the  decencies  of  con- 
troversy are  observed  even  the  fundamentals  of  religion  may  be  attacked 
without  the  writer  being  guilty  of  blasphemous  lil^l.  R.  v.  Ramsay  & 
Foote,  15  Cox  C.C.  231,  238,  1  Cab.  &  El.  126;  Odgers'  Libel,  3rd  ed.,  466. 

Defence."] — ^No  justification  of  a  blasphemous  libel  can  be  pleaded  nor 
is  argument  as  to  its  truth  permitted.  Cooke  v.  Hughes,  Ry.  &  M.  112; 
R.  V.  Tunbridge,  1  St.  Tr.  (N.S.).  1168;  R.  v.  Hicklin,  L.R.  3,  Q.B.  360. 
The  application  of  sees.  910  and  911  of  the  Code  as  to  pleas  of  justification 
is  limited  to  cases  of  defamatory  libels. 

199.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable  Obstructing 
to  two  years'  imprisonment  who,  by  threats  or  force,  unlaw-  cterwmim. 
fully  obstructs  or  prevents,  or  endeavours  to  obstruct  or  prevent, 

any  clergyman  or  other  minister  in  or  from  celebrating  divine 
service,  or  otherwise  officiating  in  any  church,  chapel,  meeting- 
house, school-house  or  other  place  for  divine  worship,  or  in  or 
from  the  performance  of  his  duty  in  the  lawful  burial  of  the 
dead  in  any  churchyard  or  other  burial  place.  55-56  V.,  c.  29, 
s.  171. 

Status  of  clergyman.] — The  offence  of  unlawfully  obstructing  divine 
service  under  Code  sec.  199  is  not  made  out  where  the  clergyman  obstructed 
bad  no  le^l  claim  to  the  possession  of  or  use  of  the  church  premises  and 
was  in  point  of  law  himself  a  trespasser  thereon.  But  an  indictment  for 
obstructing  a  clergyman  in  celebrating  divine  service  will  not  be  quashed 
for  failure  to  allege  therein  that  the  clergyman  was  in  lawful  charge  of 
the  church  or  place  of  worship.  R.  v.  Wasyl  Kapij  ( 1905 ) ,  9  Can.  Cr.  Cas. 
186. 

200.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable  Violence  to 
to  two  years  *  imprisonment  who  strikes  or  oflfers  any  violence  clcrj^maL 
to,  or  arrests  upon  any  civil  process  or  under  the  pretense  of 
executing  any  civil  process,  any  clergyman  or  other  minister 

who  is  engaged  in  or,  to  the  knowledge  of  the  oflFender,  is  about 
to  engage  in,  any  of  the  rites  or  duties  in  the  last  preceding 
section  mentioned,  or  who,  to  the  knowledge  of  the  ofiPender,  is 
going  to  perform  the  same,  or  returning  from  the  performance 
thereof.    55-56  V.,  c.  29,  s.  172. 


132  [§201]  Criminal  Code.  Part  V. 

Disturbing  201.  Every  dfie  is  guilty  of  an  oflfence  and  liable,  on  sum- 

reU^iou*^*^'  mary  conviction,  to  a* penalty  not  exceeding  fifty  dollars  and 
worship  or  costs,  and  in  default  of  payment  to  one  month's  imprisonment, 
special  pur-  who  wilfully  disturbs,  interrupts  or  disquiets  any  assemblage 
^*®®*  of  persons  met  for  religious  worship,  or  for  any  moral,  social 

or  benevolent  purpose,  by  profane  discourse,  by  rude  or  inde- 
cent behaviour,  or  by  making  a  noise,  either  within  the  place 
of  such  meeting  or  so  near  it  as  to  disturb  the  order  or  solem- 
nity of  the  meeting.    55-56  V.,  c.  29,  s.  173. 

Disturbing  religious  meetings.] — ^A  person  who  enters  a  hall,  leased  by 
a  religious  association  or  body,  while  a  meeting  for  religious  worship  is 
I  being  held  in  it  under  the  direction  of  officers  of  the  association,  and 
addressing  himself  to  the  assemblage,  says  he  is  a  Catholic  and  a  French 
Canadian,  as  most  of  them  are,  that  they  should  not  stay  where  they  are, 
and  calls  upon  them  to  leave,  is  guilty  of  the  offence  of  disturbing  a  religi- 
ous meeting  under  Cr.  Code  sec.  201.  The  King  v.  Gauthier,  11  Can.  Cr. 
Cas.  203. 

At  common  law,] — ^Anv  disturbance  of  a  congregation  legally  assembled 
for  divine  service  is  an  indictable  offence  at*  common  law.  1  ]^wk.,  ch. 
28,  sec.  23;  Wilson  v.  Greaves,  1  Burr.  243. 

Evidence.]'-^Where  in  a  contest  for  the  office  of  clerk  of  a  congregation, 
one  of  the  candidates  pulled  the  other  from  the  desk,  it  was  held  that  such 
constituted  a  disturbance  within  a  corresponding  English  statute.  R.  v. 
Hube,  5  T.R.  542,  2  R.R.  669. 

Meeting  for  social  purpose,  etc] — A  meeting  of  electors  called  by  one  of 
the  candidates  during  a  municipal  election  is  not  included.  The  King  v. 
Lavoie,  6  Can.  Cr.  Cas.  39,  21,  Que.  S.C.  128. 

Offences  Against  Morality. 

Kuggery.  202.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

to  imprisonment  for  life  who  com{nits  buggery,  either  with  a 
human  being  or  with  any  other  living  creature.  55-56  V., 
c.  29,  s.  174. 

Buggery.] — ^This  offence,  also  called  sodomy,  is  the  carnal  copulation 
against  nature  by  human  beings  with  each  other  or  with  a  beast.  1  Bishop 
Cr.  Law  380.  There  must  be  a  penetration  per  anum.  Archbold  Cr. 
Plead.  (1900),  879.  A  penetration  of  the  mouth  is  not  sodomy;  Rex  v. 
Jacobs,  Russ.  &  Ry.  331;  but  is  an  offence  under  sec.  206.  Unlike  rape, 
sodomy  may  be  committed  between  two  persons,  both  of  whom  consent,  and 
even  by  husband  and  wife.  R.  v.  Jellyman,  8  C.  &  P.  604.  Whichever  is 
the  pathic,  both  may  be  indicted.  R.  v.  Allen,  1  Den.  C.C.  364:  2  C.  & 
K.  869. 

Evidence.] — The  common  law  presumption  is,  that  a  person  under 
fourteen  is  incapable  of  having  carnal  knowledge,  not  merely  that  such  a 
person  is  incapable  of  committing  rape.  It  is  Wause  of  the  presumption, 
so  understood,  that  a  person  under  fourteen  cannot  be  convicted  of  rape. 
The  report  of  the  case  of  The  Queen  v.  Allen,  1  Dennison  Cr.  Cas.  364, 
shews  that  the  presumption  applies  to  cases  of  unnatural  crime.     H.  v. 
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Hartlen  (1898),  2  Can.  Cr.  Caa.  12(X.S.).    Penetration  alone  is  now  suffi- 
cient to  constitute  the  offence.     Section  7. 

Evidence  is  not  admissible  to  prove' that  the  defendant  has  a  general 
diaposition  to  commit  the  offence.    R.  v.  Cole,  3  Kuss.  Cr.,  6th  ed.,  251. 

Form  of  tfidic^mcnf.]— "The  jurors,  etc.,  present  that  J.  S.  on  the 

day  of at  the  with  a  certain  (animal),  or,  in  and 

upon  one  J.X.],  unlawfully  wickedly  and  against  the  order  of  nature  had 
a  venereal  affair,  and  then  unlawfully,  wickedly  and  against  the  order  of 

nature  with  the  said did  commit  and  perpetrate  that  detestable  and 

abominable  crime  of  buggery,  not  to  be  named  among  Christians,  against 
the  form  of  the  Criminsu  Code,  sec.  174,  and  against  tne  peace,  etc." 

Excluding  public  from  court  room,] — See  sec.  645. 

Astault  unth  intent.] — See  sees.  293  and  294. 

208.  Every  one  is  g^iilty  of  an  indictable  offence  and  liable  Attempt  to 
to  ten  years'  imprisonment  who  attempts  to  commit  the  offence  *^®™™*^- 
mentioned  in  the  last  preceding  section.    55-56  V.,  c.  29,  s.  175. 

Excluding  jmhlic  from  court  room,] — See  sec.  645. 

204.  Every  parent  and  child,  every  brother  and  sister,  and  Incest, 
every  grandparent  and  grandchild,  who  cohabit  or  have  sexnal 
intercourse  with  each  other,  shall  each  of  them,  if  aware  of 
their  consanguinity,  be  deemed  to  have  committed  incest,  and 
be  guilty  of  an  indictable  offence  and  liable  to  fourteen  years' 
imprisonment,  and  the  male  person  shall  also  be  liable  to  be 
whipped:  Provided  that,  if  the  court  or  judge  is  of  opinion 
that  the  female  accused  is  a  party  to  such  intercourse  only  by 
reason  of  the  restraint,  fear  or  duress  of  the  other  party,  the  Effect  of 
court  or  judge  shall  not  be  bound  to  impose  any  punishment  on  compulsion, 
such  person  under  this  section.    55-56  V.,  c.  29,  s.  176. 

Incest,] — ^Incest  was  not  an  offence  punishable  at  common  law,  but 
was  dealt  with  by  the  English  ecclesiastical  courts,  which  had  power  to 
imprison  for  the  offence.  Stephen's  Dig.  Cr.  Law,  article  170.  It  in- 
cluded other  relationships  than  those  specified  in  sec.  204  of  the  Code  and 
applied  to  unlawful  intercourse  between  parties  related  to  each  other 
within  the  degrees  of  consanguinity  or  affinity  wherein  marriage  was  pro- 
hibited by  law.     2  Bishop  Cr.  Law  15. 

Prior  to  the  statute,  53  Vict.  (Can.),  ch.  37,  sec.  8,  from  which  this 
section  is  taken,  it  seems  that  incest,  unless  committed  under  circum- 
stances amounting  to  rape„  was  not  punishable  in  Ontario,  as  the  eccles- 
iastical law  of  England  was  not  introduced  into  that  province.  Re  Lord 
Bishop  of  Natal,  3  Moo.  P.C.N.S.  115. 

There  were,  however,  statutes  dealing  with  the  offence  in  the  Provinces 
of  Nova  Scotia,  New  Brunswick  and  Prince  Edward  Island.  R.S.N.8.,  3rd 
series,  ch.  160,  sec.  2;  R.S.N.B.,  ch.  145.  sec.  2;  24  Vict.  ( P.E.I. ),  ch.  27, 
sec.  3.  Quiere,  whether  those  statutes  do  not  still  apply  in  those  provinces 
as  Ito  cases  of  incest,  for  which  no  provision  is  made  by  sec.  176. 

Evidence.] — Oral  evidence  is  not  admissible  to  prove  relationship  on  a 
charge  of  incest  in  the  Province  of  Quebec,  and  the  relationship  must  be 
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established  by  the  production  of  extracts  from  the  registers  of  civil  status, 
as  required  by  the  provincial  laws  of  evidence  made  applicable  to  criminal 
proceedings  by  the  Canada  Evidence  Act,  sec.  35,  unless  the  absence  of  such 
registers  is  proved.  R.  v.  Garneau  (1899),  4 'Can.  Cr.  Cas.  69  (Que.). 
It  is  not  too  late  for  the  accused  to  object  that  oral  evidence  is  insuffi- 
cient proof,  after  the  case  for  the  prosecution  has  been  closed.    Ibid. 

Excluding  public  from  court  room.] — See  sec.  645. 

Indecent  j!05.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 

^^'  mary  conviction  before  two  justices,  to  a  fine  of  fifty  dollars  or 

to  six  months'  imprisonment  with  or  without  hard  labour,  or  to 
both  fine  and  imprisonment,  who  wilfully, — 
In  public  (a)  in  the  presence  of  one  or  more  persons  does  any  indecent 

P******  act  in  any  place  to  which  the  public  have  or  are  permitted 

to  have  access ;  or. 
As  an  insult.        (i)  does  any  indecent  act  in  any  place  intending  thereby  to 

insult  or  offend  any  person.    53  V.,  c.  37,  s.  6 ;  55-56  V., 

c.  29,  s.  177. 

At  common  law.] — To  publicly  expose  the  naked  person  was  a  misde- 
meanour at  common  law,  R.  v.  Sedley,  17  St.  Tr.  155 (n) ;  R.  v.  Rowed,  3 
Q.B.  180.  But  an  indecent  exposure  seen  by  one  person  only  was  not  an 
offence.  R.  v.  Farrell,  0  Cox  446 ;  R.  v.  Elliott,  L.  &  C.  103.  The  presence 
of  only  one  other  person  than  the  accused  is  now  sufficient  under  this  sec- 
tion. 

A  place  out  of  sight  of  the  public  footway,  where  people  had  no  legal 
right  to  go,  but  did  habitually  go  without  interference,  is  included.  R.  v. 
Wellard,  L.R.  14  Q.B.D.  63,  15  Ox  C.C.  559;  R.  v.  Levasseur,  9  Montreal 
L.N.  386;  Ex  p.  Walter,  Ramsay's  Cases   (Que.)   183. 

Excluding  public  from  court  room.] — See  sec.  645. 

Obscene  song  with  indecent  gestures.] — A  person  is  guilty  of  indecent 
acts  within  the  meaning  of  this  section,  who,  in  a  public  theatre  in  the 
presence  of  several  persons,  makes  indecent  gestures  on  his  person  or 
otherwise,  wbile  singing  an  obscene  song.  The  Queen  v.  Jourdan,  8  Can. 
Cr.  Cas.  337. 

Provincial  legislative  power.] — ^A  Provincial  Legislature  has  jurisdic- 
tion to  legislate  concerning  matters  of  police  regulation  of  public  morals, 
but  in  so  far  as  the  same  subject  is  dealt  with  by  the  Dominion  Parlia- 
ment, the  Dominion  legislation  will  prevail.  Ex  parte  Ashley,  8  Can.  Cr. 
Cas.  328. 

The  power  of  enacting  such  police  regulations  may  be  delegated  by  the 
Provincial  L^islature  to  municipal  councils.     Ibid. 

** Wilfully.**] — A  summary  conviction  for  "unlawfully"  committing  an 
act  does  not  sufficiently  charge  that  the  act  was  ** wilfully"  done  to  con- 
stitute an  offence  under  a  statute  which  makes  the  latter  an  essential  ele- 
ment of  the  offence.  And  a  person  who  is  summarily  convicted  on  his 
plea  of  guilty  upon  a  charge  of  "unlawfully"  committing  an  indecent  act 
and  who  is  sentenced  to  imprisonment,  is  entitled  to  be  discharged  on 
habeas  corpus  as  the  commitment  and  conviction  disclose  no  offence  under 
the  criminal  law.  The  word  "wilfully"  as  applied  to  the  offence  declared 
by  this  section  implies  that  the  act  was  done  with  evil  intent  and  with- 
out any  justifiable  excuse,  while  the  word  "unlawful"  does  not  necessarily 
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refer  to  criminal  penalty  or  prohibition.    Ex  parte  O'Shaughneasy,  8  Can. 
Cr.  Ca«.  136,  13  Que.  K.B.  178;  R.  v.  Tupper,  11  Can.  Cr.  Cas.  199. 

A  summary  conviction  for  indecency  under  this  section  is  bad  if  it 
does  not  state  the  offence  to  have  been  committed  wilfully,  but  a  valid 
conviction  correcting  the  omission  may  be  substituted  on  a  habeas  corpus 
application.    The  Kmg  v.  Barre,  11  Can.  Cr.  Cas.  1. 

206.  Every  male  person  is  guilty  of  an  indictable  offence  Acts  of  gross 
and  liable  to  five  years'  imprisonment  and  to  be  whipped  who,  i"d®cency. 
in  public  or  private,  commits,  or  is  a  party  to  the  commission 
of,  or  procures  or  attempts  to  procure  the  commission  by  any 
male  person  of,  any  act  of  gross  indecency  with  another  male 
person.    55-56  V.,  c.  29,  s.  178. 

This  section  is  similar  in  its  terms  to  the  English  Criminal  Law  Amend- 
ment Act  of  1885,  48-49  Vict.,  ch.  69,  sec.  11.  Under  it,  it  has  been  held 
that  it  is  an  offence  for  a  male  person  to  procure  the  commission  with  him- 
self of  an  act  of  gross  indecency  by  another  male  person.  R.  v.  Jones, 
[1896]  1  Q.B.  4,  18  Cox  C.C.  207. 

Excluding  public  from  court  room,] — See  sec.  645. 

Indecent  assaults  on  males,] — See  sec.  293. 

207«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  two  years'   imprisonment  who  knowingly,  without  lawful 
justification  or  excuse, — 

(a)  manufactures,  or  sells,  or  exposes  for  sale  or  to  public  obscene  or 
view,  or  distributes  or  circulates,  or  causes  to  be  distri-  immoral 
buted  or  circulated,  any  obscene  book,  or  other  printed,  pictures, 
typewritten  or  otherwise  written  matter,  or  any  picture, 
photograph,  model  or  other  object  tending  to  corrupt 
morals;  or, 

(b)  publicly  exhibits  any  disgusting  object  or  any  indecent  indecent 
show;  or,  sJ^ow- 

(c)  offers  to  sell,  advertises,  publishes  an  advertisement  of,  Drugs  for 
or  has  for  sale  or  disposal,  any  medicine,  drug,  or  article  abortion, 
intended  or  represented  as  a  means  of  preventing  con- 
ception or  of  causing  abortion  or  miscarriage. 

2.  No  one  shall  be  convicted  of  any  offence  in  this  section  Excess. 
mentioned  if  he  proves  that  the  public  good  was  served  by  the 
acts  alleged  to  have  been  done,  and  that  there  was  no  excess  in 
the  acts  alleged  beyond  what  the  public  good  required. 

3..  It  shall  be  a  question  for  the  court  or  judge  whether  the  Questions 
occasion  of  the  manufacture,  sale,  exposing  for  sale,  publish-  forjudge. 
ing,  or  exhibition  is  such  as  might  be  for  the  public  good,  and 
whether  there  is  evidence  of  excess  beyond  what  the  public  good 
required  in  the  manner,  extent  or  circumstances  in,  to  or  under 
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which  the  manufacture,  sale,  exposing  for  sale,  publishing  or 
And  for  exhibition  is  made;  but  it  shall  be  a  question  for  the  jury 
jury-  whether  there  is  or  is  not  such  excess. 

Motives.  4.  The  motives  of  the  manufacturer,  seller,  exposer,  publisher 

or  exhibitor  shall  in  all  cases  be  irrelevant.     63-64  V.,  c.  46, 

s.  3. 

Form  of  tfidtctfnenf.]— That  A.B.,  at  ,  on  ,  unlawfully, 

and  knowingly,  and  without  lawful  justification  or  excuse,  did  expose  for 
sale,  an  obscene  book  called  (give  name  or  description)  tending  to  corrupt 
morals. 

Knonoingly.] — ^The  offence  being  that  a  person  ''knowingly"  without 
lawful  justification  or  excuse  sells  or  distributes  the  obscene  publication, 
it  is  obligatory  upon  the  prosecution  to  prove  knowledge  of  the  contents 
on  the  part  of  the  accused.  The  King  v.  Beaver,  9  Can.  Cr.  Cas.  415,  9 
O.L.R.  418. 

Particulars  of  indxctment,] — By  sec.  861  it  is  provided  that  no  count 
for  (inter  alia)  selling  or  exhibiting  an  obscene  book,  pamphlet,  newspaper 
or  other  printed  or  written  matter  shall  be  deemed  insufficient  on  the 
ground  that  it  does  not  set  forth  the  words  thereof.  But  sec.  859  empowers 
the  court  to  order  that  a  particular  shall  be  furnished  by  the  prosecution 
stating  what  passages  in  such  book,  pamphlet,  newspaper,  printing  or 
writing  are  relied  on  in  support  of  the  charge.  If  the  obscene  words  com- 
plained of  are  in  a  foreign  language  a  translation  of  them  should  be  set 
out  in  the  particulars.  Zenobio  v.  Axtell,  6  T.R.  162;  R.  v.  Peltier,  28 
St.  Tr.  629. 

Ohacenity,^ — "The  test  of  obscenity  is  whether  the  tendency  of  the 
matter  charged  as  obscenity  is  to  deprave  and  corrupt  those  whose  minds 
are  open  to  such  immoral  influence,  and  into  whose  hands  a  publication  of 
this  sort  may  fall."  R.  v.  Hicklin,  L.R.  3  Q.B.  371,  per  Ckwkbum,  L.C.J.; 
R.  V.  Beaver  (1905),  9  Can.  Cr.  Cas.  415,  9  O.L.R.  418. 

The  indiscriminate  publication  of  a  pamphlet,  half  of  which  relates  to 
controversial  questions  which  are  not  obscene,  but  the  other  half  of  which 
is  obscene,  as  relating  to  impure  acts  and  words,  is  an  offence,  although 
the  publisher  does  not  sell  the  pamphlet  for  the  purposes  of  gain  or  to 
prejudice  good  morals  (although  thQ  indiscriminate  sale  of  it  is  calculated 
to  have  that  effect),  but  sell  it  as  a  member  of  a  politico-religious  society, 
to  promote  the  objects  of  that  society  and  to  expose  what  he  deems  to  be 
the  errors  of  the  Roman  Catholic  church  and  the  immorality  of  the  con- 
fessional. R.  v.  Hicklin,  supra;  Steele  v.  Brannan,  L.R.  7  C.P.  261;  note 
in  9  Can.  Cr.  Cas.  424. 

Indecent  showJ] — A  herbalist,  who  publicly  exposed  in  his  shop  a  pic- 
ture of  a  man  naked  to  his  waist  and  covered  with  sores,  was  held  to  be 
properly  found  guilty  of  a  nuisance,  though  the  motive  for  its  exhibition 
was  innocent.    R.  v.  Grey,  4  F.  &  F.  73. 

A  person  who  openly  exposes  or  exhibits  in  any  way.  street,  road,  high- 
way or  public  place  any  indecent  exhibtion  is  liable  to  summary  convic- 
tion as  a  "vagrant"  under  sees.  238  and  239. 

Puhliahing  ctdvertiaements  for  sale  of  obscene  hooks.'l — In  The  King 
V.  De  Marny,  [1907]  1  K.B.  388,  the  defendant  was  indicted  for  selling 
and  publishing,  or  causing  and  procuring  to  be  sold  and  published  obscene 
books,  papers  and  photographs.  He  was  a  publisher  of  a  newspaper  and 
although  warned  by  the  police  that  certain  advertisements  published  in 
his  paper  were  for  the  sale  of  obscene  books,  he  nevertheless  continued  to 
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publish  them.  The  police  inspector  wrote  to  the  addresses  given  and  re- 
ceived in  return  from  the  advertisers  obscene  books.  On  a  case  reserved 
the  defendant  was  held  guilty  of  having  taken  part  or  aided  and  abetted 
in  the  publication  of  the  obscene  books  as  charged. 

• 

Separate  charges  on  same  facts,'] — It  would  seem  that  separate  con- 
victions cannot  be  had  upon  substantially  the  same  evidence  upon  charges 
for  (a)  delivering  to  a  certain  person  an  obscene  advertisement  and  (b) 
aiding  and  abetting  such  person  in  exhibiting  the  obscene  advertisement, 
for  the  defendant  has  the  right  to  set  up  the  defence  that  he  had  already 
been  convicted  or  acquitted  as  the  case  may  be  on  the  same  facts.  Hamil- 
ton V.  Walker,  [1802]  2  Q.B.  25. 

Advertising  drugs  for  procuring  miscarriage.] — Upon  a  charge  of  know- 
ingly, and  without  lawful  excuse  or  justification,  advertising  a  drug  in- 
tended or  represented  as  a  means  of  causing  abortion,  the  trial  judge  may 
withdraw  the  case  from  the  jury  if  the  advertisement  is  incapable  of  such 
meaning,  but  if  it  be  held  to  be  capable  it  is  then  for  the  jury  to  decide 
whether  or  not  it  actually  had  i^nch  meaning  having  regard  to  the  context 
of  the  objectionable  words  and  to  the  circumstances  of  the  case.  The 
King  V.  Karn,  5  Can.  Cr.  Cas.  543,  reversed;  R.  v.  Karn,  6  Clin.  Cr.  Cas. 
479,  5  O.L.R.  704. 

208.  Every  person  who,  being  the  lessee,  agent  or  person  Immoral 
in  charge  or  manager  of  a  theatre,  presents  or  gives  or  allows  theatrical 
to  be  presented  or  given  therein   any   immoral,   indecent  or  Snce?'^" 
obscene  play,  opera,  concert,  acrobatic,  variety,  or  vaudeville 
performance,  or  other  entertainment  or  representation,  is  guilty 
of  an  offence  punishable  on  indictment  or  on  summary  convic- 
tion, and  liable,  if  convicted  upon  indictment,  to  one  year's  im-  Penalty  for 
prisonment  with  or  without  hard  labour,  or  to  a  fine  of  five  '®®®®®  ®^ 
hundred  dollars,  or  to  both,  and,  on  summary  conviction,  to  six  ' 

months'  imprisonment  or  to  a  fine  of  fifty  dollars,  or  to  both. 

2.  Every  person  who  takes  part  or  appears  as  an  actor,  per-  Person 
former,  or  assistant  in  any  capacity,   in   any  such   immoral,  *PP®^>"« 
indecent  or  obscene  play,  opera,  concert,  performance,  or  other 
entertainment  or  representation,   is  guilty  of  an  offence  and 

liable,  on  summary  conviction,  to  three  months'  imprisonment,  P^^^^^y- 
or  to  a  fine  not  exceeding  twenty  dollars,  or  to  both. 

3.  Every  person  who  so  takes  part  or  appears  in  an  indecent  Person  in 
costume  is  guilty  of  an  offence  and  liable,  on  summary  convic-  *"g[^^|J^"* 
tion,  to  six  months'  imprisonment,  or  to  a  fine  of  fifty  dollars, 

or  to  both.    3  E.  VII.,  c.  13,  s.  2. 

Indecent  theatrical  performances,] — Ordinary  ballet-dancing  in  the  cus- 
tomary costume  does  not  constitute  an  immoral  or  indecent  play  or  per- 
formance within  the  meaning  of  this  section.  The  word  "indecent"  has 
no  fixed  legal  meaning,  and  it  devolves  upon  the  prosecution  in  a  charge 
of  presenting  an  indecent  theatrical  performance  to  affirmatively  prove 
that  the  performance  in  question  was  of  a  depraving  tendency.  K.  v. 
McAuliffe   (1904),  8  Can.  Cr.  Cas.  21. 
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Criminal  Code. 


Part  V. 


Penalty. 


Posting  ob- 
scene publi- 
cations. 


Letters  or 
post  cards. 


Letters  to 
deceive  and 
defraud. 


Burden  of 
proof. 


Seduction  of 
girls  be- 
tween four- 
teen and  six- 
teen. 


Municipal  by-laws,] — ^A  Provincial  Legislature  has  jurisdiction  to  legis- 
late concerning  matters  of  police  regulation  of  public  morals,  and  to  dele- 
gate the  like  authority  to  municipal  councils,  but  in  so  far  as  the  same 
subject  is  dealt  with  by  the  Dominion  Parliament,  the  Dominion  legisla- 
tion will  prevail.    Ex  parte  Ashley,  8  Can.  Cr.  Cas.  3:28. 

209«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  posts  for  transmission  or 
delivery  by  or  through  the  post, — 

(a)  any  obscene  or  immoral  book,  pamphlet,  newspaper, 
picture,  print,  engraving,  lithograph,  photograph  or  any 
publication^  matter  or  thing  of  an  indecent,  immoral,  or 
scurrilous  character;  or, 

(b)  any  letter  upon  the  outside  or  envelope  of  which,  or  any 
post  card  or  post  band  or  wrapper  upon  which,  there  are 
words,  devices,  matters  or  things  of  the  character  aforesaid ; 
or, 

(c)  any  letter  or  circular  concerning  schemes  devised  or 
intended  to  deceive  and  defraud  the  public,  or  for  the  pur- 
pose of  obtaining  money  under  false  pretenses.  63-64  V., 
c.  46,  s.  3. 

210.  The  burden  of  proof  of  previous  unchastity  on  the 
part  of  the  girl  or  woman  under  the  three  next  succeeding 
sections  shall  be  upon  the  accused.    63-64  V.,  c.  46,  s.  3. 

211.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  seduces  or  has  illicit  connection 
with  any  girl  of  previously  chaste  character,  of  or  above  the 
age  of  fourteen  years  and  under  the  age  of  sixteen  years. 
55-56  v.,  c.  29,  s.  181 ;  56  V.,  c.  32,  s.  1. 

Limitation.] — A  prosecution  under  this  section  must  be  commenced 
within  one  year  from  the  commission  of  the  offence.     Sec.  1140(c). 

Previously  chaste  character.] — A  similar  statute  of  New  York  »State 
declares  the  offence  of  seduction  under  promise  of  marriage,  upon  an  un- 
married woman  of  "previous  chaste  character."  "Chaste  character,"  as 
thus  used  in  the  statute,  does  not  mean  reputation  for  chastity,  but  actual 
personal  virtue.  Kenyon  v.  People,  26  N.Y.  203,  207.  The  girl  must  be 
actually  chaste  and  pure  in  conduct  and  principle,  up  to  the  time  of  the 
commission  of  the  offence.    Carpenter  v.  People,  8  Barb.  603,  608. 

The  term  "previously  chaste  character"  is  not  equivalent  to  previously 
chaste  reputation,  but  refers  to  the  actual  moral  status  of  the  woman. 
Semble,  under  certain  circumstances  a  woman  who  has  been  guilty  of 
unchaste  conduct  may  subsequently  become  chaste  in  legal  contemplation 
and  be  seduced  a  second  time.    The  King  v.  Lougheed,  8  Can.  Cr.  Cas.  184. 

The  burden  of  proof  of  previous  unchastity  on  the  part  of  the  girl  is 
upon  the  accused.     Section  210. 
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Corroboration.] — Section  1002  of  the  Code  enacts  that  no  person  ac- 
cused of  an  offence  under  this  section  shall  he  convicted  upon  the  evidence 
of  one  witness,  unless  such  witness  is  corroborated  in  some  material  par- 
ticular by  evidence  implicating  the  accused. 

Evidence  of  the  girl's  pregnancy,  and  of  her  having  been  employed  in 
domestic  service  at  the  defendant's  residence  and  of  facts  shewing  merely  * 
a  strong  probability  of  there  having  been  no  opportunity  at  which  any 
other  man  could  have  been  responsible  for  her  condition,  does  not  consti- 
tute the  corroborative  evidence  "implicating  the  accused"  required  by 
sec.  1002,  in  order  to  sustain  a  conviction.  R.  v.  Vahey  (Ont.),  2  Can.  Cr. 
Gas.  258. 

The  prisoner's  admission  made  after  the  girl  reached  the  age  of  six-, 
teen  that  he  had  had  connection  with  her  may  be  taken  into  consideration 
with  the  other  facts,  as  corroboration  of  the  charge  of  having  had  connec- 
tion with  her  before  she  became  of  that  age.  R.  v.  Wyse  (1805),  1  Can. 
Cr.  Cas.  6.  And  a  statement  made  by  the  accused,  before  he  was  charged 
with  the  offence,  that  he  had  been  advised  that  if  he  could  get  the  girl  to 
marry  him  he  would  escape  punishment  is  corroborative  evidence  implicat- 
ing the  accused.     Ibid. 

Evidence  that  the  accused  charged  with  seduction  of  a  girl  between  14 
and  16  had  previously  told  a  witness  other  than  the  girl  of  his  desire  to 
have  sexual  intercourse  with  her,  and  of  subsequent  admissions  of  the  ac- 
cused from  which  it  might  be  inferred  that  he  had  afterwards  taken  ad- 
vantage of  an  opportunity  when  he  was  left  in  charge  of  the  house  where 
the  girl  lived,  is  corroborative  evidence  to  go  to  the  jury  under  sec.  1002 
of  the  Code,  although  no  medical  evidence  is  adduced  in  support  of  the 
girl's  story. 

A  conviction  is  good  under  this  section  although  the  evidence  was  suffi- 
cient, if  wholly  credited,  to  support  a  conviction  for  rape  for  which  charge 
another  indictment  had  been  previously  submitted  to  the  grand  jury  who 
found  no  bill.    R.  v.  Doty,  25  O.R.  362. 

Th«  corroboration  need  not  be  as  to  every  fact  in  issue  and  it  is  suffi- 
cient if  it  confirms  the  belief  that  the  prosecutrix  is  speaking  the  truth. 
The  defendant  having  been  convicted  and  no  question  having  been  reserved 
or  appeal  taken  except  as  to  the  sufficiency  of  the  corroboration,  the  appel- 
late court  cannot  review  the  whole  evidence  but  must  proceed  on  the 
assumption  that  the  charge  as  laid  was  fully  proved  by  the  complainant's 
testimony  if  the  corroborative  evidence  satisfies  the  statutory  require- 
ments.   The  King  v.  Daun,  11  Can.  Cr.  Cas.  244,  12  O.L.R.  227. 

Proving  age.] — ^A  certificate  of  registration  of  birth,  coupled  with  evi- 
dence of  identity,  is  legal  evidence  of  the  age  of  the  person  mentioned  in 
il.  R.  V.  Cox,  [1899]  1  Q.B.  179,  18  Cox  C.C.  672;  R.  v.  Weaver,  L.R.  2 
C.C.R.  85.  And  see  as  to  records  of  certain  charitable  institutions,  sec. 
984. 

Proof  of  the  date  of  birth  may  be  given  by  some  one  who  was  present 
at  the  birth.     R.  v.  Nicholls,  10  Cox  4T6. 

The  evidence  of  the  girl  as  to  her  own  age  would  not  be  admissible. 
R.  V.  Rishworth,  2  Q.B.  476;  but  quaere,  whether  she  might  not  identify 
the  certificate  of  registration  of  her  own  birth  if  she  were  the  custodian 
of  it.    Re  Bulley   (1886),  W.N.  80. 

Inferring  age  from  appearance,] — See  sec.  984". 

Excluding  fmhlic  from  court  room.] — See  sec.  646. 
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Part  V. 


Seduction 
tinder  pro- 
mise of 
marriage. 


212.  Every  one,  above  the  age  of  twenty-one  years,  is  guilty 
of  an  indictable  offence  and  liable  to  two  years'  imprisonment 
who,  under  promise  of  marriage,  seduces  and  has  illicit  con- 
nection with  any  unmarried  female  of  previously  chaste 
character  and  under  twenty-one  years  of  age.  55-56  V.,  c.  29, 
s.  182. 

Limitation,] — The  prosecution  must  take  place  within  one  year  from 
the  commission  of  the  offence.     Section  1140(c). 

Where  a  seduction  under  promise  of  marriage  has  taken  place  and  the 
illicit  intercourse  between  the  parties  is  continued,  upon  renewals  of  pro- 
mise, for  more  than  a  year  before  the  commencement  of  the  prosecution, 
a  prosecution  for  the  original  seduction  is  barred  by  Ck>de  sec.  1140(c), 
and  a  conviction  is  not  warranted  as  for  a  subsequent  seduction  within 
the  year  as  the  woman  is  not  then  of  "previously  chaste  character."  R. 
V.  Lougheed  (1003),  8  Can.  ,Cr.  Gas.  184;  R.  v.  Howard,  8  Can.  Cr.  Cas. 
188(n). 

Amending  charge.] — A  county  judge  holding  a  speedy  trial  upon  a 
charge  of  seduction  may  substitute  a  new  charge  to  conform  to  the  evi- 
dence of  the  prosecution  by  stating  it  as  of  a  prior  date  upon  which  a 
different  occurrence  is  sought  to  be  proved,  but  such  substitution  is  sub- 
ject to  the  right  of  the  accused  to  re-elect  the  mode  of  trial.  As  regards 
the  offence  of  seduction  the  change  of  the  date  of  the  alleged  offence  by 
an  amendment  of  the  indictment  or  charge  is  in  substance  the  laying  of 
a  new  charge  to  which  a  different  defence  might  be  applicable.  Code  sec- 
tions 889  and  890  apply  to  authorize  an  amendment  as  to  time  or  place 
in  a  speedy  trial  charge  without  re-election,  only  where  the  act  or  trans- 
action which  forms  the  foundation  of  the  charge  is  the  same,  and  a  mis- 
take was  made  in  the  evidence  or  charge  as  to  the  true  date  of  the  occur- 
rence.   The  King  v.  Lacelle,  10  Can.  Cr.  Cas.  229,  11  O.L.R.  74. 

Corroboration.] — A  conviction  is  not  to  be  made  upon  the  evidence  of 
one  witness,  unless  such  witness  is  corroborated  in  some  material  particu- 
lar by  evidence  implicating  the  accused.  Section  1002(c) ;  and  see  note 
to  sec.  211. 

Under  promise  of  marriage,] — A  subsisting  promise  of  marriage  be- 
tween the  seducer  and  the  seduced  is  necessary.  If  the  man  is  married, 
living  with  his  wife,  and  the  woman  knows  it,  his  act  of  seduction  is  not 
within  the  section;  if  she  were  ignorant  of  his  subsisting  marriage  the 
consequence  would  be  otherwise,  because  the  promise  then  would  be  bind- 
ing on  him  to  the  extent  of  enabling  her  to  maintain  against  him  her  civil 
suit  for  its  breach.  Wild  v.  Harris,  7  C.B.  999;  Millward  v.  Littlewood, 
6  Exch.  775;  People  v.  Alger,  7  Parker  333. 

A  promise  of  marriage  conditional  upon  her  becoming  pregnant  as  a 
result  of  the  intercourse  has  been  held  not  to  be  sufficient  to  support  a 
charge  under  a  similar  New  York  law.  People  v.  Van  Alstyne,  39  N.E. 
Rep.  343. 

It  will  be  observed  that  while  under  sec.  211  the  offence  consists  of 
either  seducing  or  having  illicit  connection,  the  offence  under  this  section 
is  for  seducing  and  having  illicit  connection.  It  is  therefore  necessary  to 
prove  that  the  intercourse  was  the  result  of  the  man's  solicitation  based 
upon  the  promise  of  marriage  as  a  reason  for  her  acquiescence. 

In  the  North-West  provinces  it  has  been  held  that  to  constitute  the 
offence  of  seduction  "under .  promise  of  marriage"  it  must  be  shewn  that 
the  seduction  was  accomplished*^  by  means  of  the  promise.    A  finding  by  the 
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jury  that  the  accuBed  had  previously  become  engaged  to  marry  the  girl  and 
that  he  renewed  the  promise  of  marriage  at  the  time  of  the  seduction  was 
held  insufficient  to  sustain  a  conviction  for  seduction  under  promise  of 
marriage.    R.  v.  Walker  (1893),  5  Can.Cr.  Cas.  465,  1  Terr.  L.R.  482. 

The  decision  in  R.  v.  Walker  has  been  disapproved  in  Nova  Scotia  in 
the  recent  en  Re  of  R.  v.  Romans  ( 1908).  13  Can.  Cr.  Cas.  68,  in  which  it  was 
held  that  seduction  and  illicit  connection  with  a  girl  under  twenty-one  and 
of  previously  chaste  character  is  "under  promise  of  marriage"  and  punish- 
able under  Cr.  Code  sec.  212  whether  it  follows  immediately  after  the 
promise  of  marriage  or  afterwards  during  the  engagement  if  it  can  be  in- 
ferred that  the  subsistence  of  the  promise  induced  the  girl's  consent  to 
carnal  intercourse. 

Previously  chaaie  character.] — See  note  to  sec.  211.  The  burden  of 
proof  of  previous  unchastity  is  upon  the  accused.    Section  210. 

Under  twenty-one.] — ^As  to  proof  of  age,  see  note  to  sec.  211. 

Excluding  jmhlic  from  court  room.] — See  sec.  645. 

Subsequent  marriage  of  parties.] — The  subsequent  intermarriage  of  the 
seducer  and  the  seduced  is  a  good  plea  in  defence  of  the  charge.  Section 
214(2). 

A  refusal  by  the  prosecutrix  to  accept  an  offer  from  the  seducer  to 
marry  her  is  no  defence;  for  she  may  have  good  reasons  for  refusing  to 
accept  his  offer.  His  conduct  may  be  auch  after  he  has  accomplished  his 
purpose  as  to  make  him  unworthy  of  an  alliance,  even  with  the  woman  he 
has  seduced.  His  offer  of  marriage  is  not  a  bar  to  the  indictment.  Noth- 
ing less  than  an  actual  marriage  is  a  bar  to  the  prosecution.  State  v. 
liackey,  48  N.W.  918;  State  v.  Wise,  50  Pac.  800. 

218.  Every  one  is  g^iilty  of  an  indictable  offence  and  liable  Penalty, 
to  two  years'  imprisonment, — 

(a)  who,  being  a  guardian,  seduces  or  has  illicit  connection  Seducing 
with  his  ward;  or,  ward.. 

(b)  who  seduces  or  has  illicit  connection  with  any  woman  Seducing 
or  girl  previously  chaste  and  under  the  age  of  twenty-one  p^^^.^"" 
years  who  is  in  his  employment  in  a  factory,  miU,  work- 
shop, shop  or  store,  or  who,  being  in  a  common,  but  not 
necessarily  similar,  employment  with  him  in  such  factory, 

mill,  workshop,  shop  or  store,  is,  in  respect  of  her  employ- 
ment or  work  in  such  factory,  mill,  workshop,  shop  or  store, 
under  or  in  any  way  subject  to  his  control  or  direction,  or 
receives  her  wages  or  salary  directly  or  indirectly  from 
him.    63-64  V.,  c.  46,  s.  3. 

In  the  case  of  the  seduction  of  a  ward  by  her  guardian  their  subsequent 
intermarriage  is  not  a  defence.  Section  214.  The  word  "guardian"  here 
includes  any  person  who  has  in  law  or  in  fact  the  custody  or  control  of 
the  girl.     Section  197(b). 

Limitation.] — The  prosecution  must  be  brought  within  one  year  from 
the  time  of  the  offence.     Section  1140(c). 

Corroboration.] — See  sec.   1002. 
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Part  V. 


Seducing 
female  pas- 
sengers on 
Tesaels. 


Marriage  a 
defence. 


Excluding  public  from  court  room.] — See  sec.  645. 

Previously  chaste.] — The  burden  of  proof  of  previous  unchastity  is 
upon  the  accused.    Section  210. 

214.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  of  four  hundred  dollars  or  to  one  year's  imprisonment, 
who,  being  the  master  or  other  ofiScer  or  a  seaman  or  other 
person  employed  on  board  of  any  vessel,  while  such  vessel  is 
in  any  water  within  the  jurisdiction  of  the  Parliament  of 
Canada,  under  promise  of  marriage,  or  by  threats,  or  by  the 
exercise  of  his  authority,  or  by  solicitation,  or  the  making  of 
gifts  or  presents,  seduces  and  has  illicit  connection  with  any 
female  passenger. 

2.  The  subsequent  intermarriage  of  the  seducer  and  the 
seduced  is,  if  pleaded,  a  good  defence  to  any  indictment  for 
any  offence  against  this  or  either  of  the  two  last  preceding 
sections,  except  in  the  case  of  a  guardian  seducing  his  ward. 
55-56  v.,  c.  29,  s.  184. 

Ewcluding  public  from  court  room.] — See  sec.  645. 

Parent  or  215.  Every  one  who,  being  the  parent  or  guardian  of  any 

jniardian  •  i 

Srocurina     gi^l  or  womau.— 

(a)  procures  such  girl  or  woman  to  have  carnal  connection 
with  any  man  other  than  the  procurer;  or, 

(b)  orders,  is  party  to,  permits  or  knowingly  receives  the 
avails  of,  the  defilement,  seduction  or  prostitution  of  such 
girl  or  woman ; 

is  guilty  of  an  indictable  offence,  and  liable  to  fourteen  years' 
imprisonment,  if  such  girl  or  woman  is  under  the  age  of  four- 
teen years,  and  if  such  girl  or  woman  is  of  or  above  the  age  of 
fourteen  years,  to  five  years'  imprisonment.  55-56  V.,  c.  29, 
s.  186. 

Limitation.] — ^A  prosecution  under  this  section  must  be  commenced 
within  one  year  from  the  commission  of  the  offence.     Section  1140(c). 

Excluding  public  from  court  room.] — See  sec.  645. 


procuring 
or  party 
to  defile- 
ment of  gh-l 
or 
•^oman. 


Penalty. 


Penalty. 


Procuring 
girl  for 
defilement. 


216.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  with  hard  labour,  who, — 

(a)  procures,  or  attempts  to  procure,  any  girl  or  woman 
under  twenty-one  years  of  age,  not  being  a  common  prosti- 
tute or  of  known  immoral  character,  to  have  unlawful 
carnal  connection,  either  within  or  without  Canada,  with 
any  other  person  or  persons;  or, 
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(b)  inveigles  or  entices  any  such  woman  or  girl  to  a  house  Enticing 
of  ill-fame  or  assignation  for  the  purpose  of  illicit  inter-  ^^^  ^  - 
course  or  prostitution,  or  knowingly  conceals  in  such  iu-famc. 
house  any  such  woman  or  girl  so  inveigled  or  enticed ;  or, 

(c)  procures,  or  attempts  to  procure,  any  woman  or  girl  to  Procuring 
become,  either*within  or  without  Canada,  a  common  pros-  gir^5;>>^ 

....  prostitution. 

titute;  or,  '^ 

(d)  procures,  or  attempts  to  procure,  any  woman  or  girl  to  To  leaye 
leave  Canada  with  intent  that  she  may  become  an  inmate  ii*°*„?J[?I 

«       u     xu   1     1        u  ^     purpose. 

of  a  brothel  elsewhere ;  or, 

(e)  procures  any  woman  or  girl  to  come  to  Canada  from  Jo  come 
abroad  with  intent  that  she  may  become  an  inmate  of  a  foM;he"* 
brothel  in  Can&da;  or,  purpose. 

(f)  procures,  or  attempts  to  procure,  any  woman  or  girl  to  To  leave  her 
leave  her  usual  place  of  abode  in  Canada,  such  place  not  f^*  ^^Z^e 
being  a  brothel,  with  intent  that  she  may  become  an  inmate 

of  a  brothel,  within  or  without  Canada;  or, 

(g)  by  threats  or  intimidation  procures,  or  attempts  to  pro-  Carnal  con- 
cure,  any  woman  or  girl  to  have  any  unlawful  carnal  con-  JjJJ^JJJg  ^^ 
nection,  either  within  or  without  Canada ;  or, 

(h)  by  false  pretenses  or  fake  representations  procures  any  By  false 
woman  or  girl,  not  being  a  common  prostitute  or  of  known  pretenses, 
immoral  character,  to  have  any  unlawful  carnal  connec- 
tion, either  within  or  without  Canada ;  or, 

(i)  applies,  administers  to,  or  causes  to  be  taken  by  any  Administer- 
woman  or  girl  any  drug,  intoxicating  liquor,  matter,  or  j^S^^"8f"'*^ 
thing  with  intent  to  stupefy  or  overpower  so  as  thereby  to       ^    ^   ' 
enable  any  person  to  have  unlawful  carnal  connection  with 
such  woman  or  girl.    55-56  V.,  c.  29,  s.  185. 

Form  of  indictment  under  euh-aec.   (a).] — That  CD.  on  the 
day  of  ,  in  the  year  by  falsely  pretending  and  representing 

unto  one  A.B.,  that  here  set  out  the  false  pretences  or  representa- 

tions)  did  procure  the  said  A.B.,  to  have  illicit  carnal  connection  with 
a  certain  man  named  (or  to  the  jurors  aforesaid  unknown)    she» 

the  said  A.B.,  at  the  time  of  such  procurement,  being  then  a  woman   (or 
girl)  under  the  age  of  twenty-one  years,  to  wit,  of  the  age  of  whereas 

the  truth  and  in  fact   (negative  the  pretences  or  representations). 

A  couTiction  for  "unlawfully  procuring  or  attempting  to  procure"  a 
girl  to  become  a  prostitute,  is  void  for  duplicitly  and  for  uncertainty.  R. 
T.  Gibson   (1898),  2  Can.  Cr.  Cas.  302. 

Limitation,] — Prosecutions  for  offences  under  this  section  must  be 
brought  within  one  year  from  the  commission  of  the  offence.  Section 
n40(c). 

Corroboration.] — No  person  accused  of  an  offence  under  this  section 
shall  be  convicted  upon  the  evidence  of  one  witness  unless  such  witness  is 
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corroborated   in    some   material    particular    by   evidence    implicating    the 
accused.     Section  1002. 

In  R.  V.  McNamara  (1891),  20  O.K.  489,  it  was  held  that  on  an  in- 
dictment for  attempting  to  procure  a  woman  to  become  a  prostitute,  it  is 
admissible  to  prove  in  corroboration  of  the  woman's  evidence,  that  the 
house  to  which  the  prisoner  had  taken  her  had  the  general  reputation  of 
being  a  bawdy  house;  (Gait,  C.J.,  Rose  and  MacMahon,  JJ.,).  Mr.  Justice 
Rose  there  adopts  the  opinion  of  O'Neall,  J.,  in  State  v.  McDowell,  Dud- 
ley's South  Carolina  Law  &  Eq.  Reports  346,  in  which  that  judge  pro- 
pounds a  much  more  extensive  rule  and  says: — 

"Every  corrupting  fact  which  can  be  supplied  by  general  proof  should 
be  excluded.  The  general  proof  here  is  just  as  satisfactory  as  the  most 
direct  proof  can  be.  .  .  .  And  in  a  case  in  which  character  is  its  very 
gist  I  am  w^illing  to  make  that  which  everybody  says,  the  evidence  on  which 
a  jury  may,  if  they  choose,  convict  defendants  for  keeping  a  bawdy  house." 
Dudley  S.C.L.  &  Eq.  R.  346. 

With  reference  to  the  opinion  just  quoted,  Osier,  J.A.,  said  in  The 
Queen  v.  St.  Clair,  3  Can.  Cr.  Cas.  551,  that  he  was  not  prepared  to  con- 
cur with  it  unreservedly. 

Search  for  tcomen  in  house  of  ill-fame.] — See  sec.  640. 

Excluding  public  from  court  room.] — See  sec.  645. 

By  false  pretences.] — Sub-section  (h)  declares  it  to  be  an  offence  by 
false  pretences  or  false  representations  to  procure  any  unlawful  carnal 
connection  with  the  exception  therein  stated.  It  will  be  observed  that  the 
words  **with  any  other  person  or  persons"  which  are  used  in  sub-sec.  (a) 
are  not  used  in  sub-sec.  (h).  Under  a  similar  English  statute  a  conviction 
was  upheld  under  the  false  pretence  clause  fpr  procuring  the  unlawful  con- 
nection between  the  prosecutrix  and  the  accused  himself  upon  the  false 
representation  of  the  accused  that  he  was  not  a  married  man.  R.  v. 
Williams  (1898),  33  Eng.  L.J.  253;  R.  v.  Jones,  [1898]'l  Q.B.  4. 

Inducing  to  come  from  abroad.] — Upon  a  charge  of  procuring  a  girl 
to  come  to  Canada  from  abroad  with  intent  that  she  may  become  an  in- 
mate of  a  brothel  in  Canada,  the  acts  of  inducement  must  be  shewn  to 
have  been  committed  in  Canada  to  give  jurisdiction  to  a  Canadian  court, 
unless  the  accused  is  a  British  subject.  Re  Gertie  Johnson,  8  Can.  Cr. 
Cas.  243. 

Householder        217.  Every  one  who,  being  the  owner  or  occupier  of  any 

permitting    premises,  or  having,  or  acting  or  assisting  in,  the  management 

or  control  thereof,  induces  or  knowingly  suffers  any  girl  under 

the  age  of   eighteen  years  to  resort  to  or  be  in  or  upon  such 

premises  for  the  purpose  of  being  unlawfully   and  carnally 

known  by  any  man,  whether  such  carnal  knowledge  is  intended 

to  be  with  any  particular  man,  or  generally,  is  guilty  of  an 

indictable  offence,  and  is  liable, — 

Penalty.  (a)  to  ten  years'  imprisonment  if  such  girl  is  under  the  age 

^-  of  fourteen  years; 

Penalty.  (b)  to  two  years'  imprisonment  if  such  girl  is  of  or  above 

^8®-  the  age  of  fourteen  years.     63-64  V.,  c.  46,  s.  3. 

Evidence.] — On  a  charge  of  allowing  a  girl  under  18  to  be  upon  premises 
for  immoral  purposes,  the  evidence  of  the  girl   proving  that  she  shared 
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• 

with  the  proprietor  the  money  she  obtained  by  prostitution  there  carried 
on,  is  sufficiently  corroborated  under  Code  sec.  1002,  by  the  eyidence  of 
another  witness  tending  to  shew  that  the  place  was  a  bawdy  house.  The 
King  y.  Brindley  (1903),  6  Can.  Cr.  Cas.  196. 

A  father  was  convicted  under  a  similar  section  of  the  English  Criminal 
Law  Amendment  Act,  1885,  of  knowingly  buffering  his  daughter  under 
sixteen  to  be  on  the  premises  for  the  purpose  mentioned,  cdthough  oc- 
cupied by  the  father  and  daughter  as  their  home.  R.  t.  Webster,  16  Q.B.D. 
134,  15  Cox  C.C.  775;  but  a  mother  was  held  not  to  be  guilty  under  it 
where,  for  the  purpose  of  obtaining  conclusiye  evidence  against  a  man  who 
had  seduced  her  daughter,  she  permitted  him  to  come  to  her  house  to  re- 
peat his  unlawful  intercourse.  R.  v.  Merthyr  Tydfil  Justices,  10  Times 
L.R.  375. 

Corroboration  required.] — See  sec.  1002. 

lAmiiaiion.] — The  prosecution  must  be  commenced  within  one  year  from 
the  commission  of  the  offence.^  Section  1140(c). 

Excluding  public  from  court  room.] — See  sec.  645. 

218.  Every  one  is  ^ilty  of  an  indictable  offence  and  liable  Conspiracy 
to  two  years*  imprisonment  who  conspires  with  any  other  person  *o  defile.^ 
by  false  pretenses,  or  false  representations  or  other  fraudulent 

means  to  induce  any  woman  to  commit  adultery  or  fornication. 
55-56  v.,  c.  29,  s.  188. 

Corroboration,] — See  sec.  1002. 

Eafcluding  public  from  court  room.] — See  sec.  645. 

219.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Carnally 
to   four   years*   imprisonment   who   unlawfully   and   carnally  knowing 
knows,  or  attempts  to  have  unlawful  carnal  knowledge  of,  any 
female  idiot  or  imbecile,  insane  or  deaf  and  dumb  woman  or 

girl,  under  circumstances  which  do  not  amount  to  rape  but 
where  the  offender  knew  or  had  good  reason  to  believe,  at  the 
time  of  the  offence,  that  the  woman  or  girl  was  an  idiot,  or 
imbecile,  or  insane  or  deaf  and  dumb.    63-64  V.,  c.  46,  s.  3. 

It  has  been  held  that,  in  the  case  of  alleged  rape  on  an  idiot  or  lunatic 
the  mere  proof  of  connection  will  not  warrant  the  case  being  left  to  the 
jury;  that  there  must  be  some  evidence  that  it  was  without  her  consent, 
e.g.*  that  she  was  incapable,  from  imbecility, 'of  expressing  assent  or  dis- 
sent; and  that  if  she  consent  from  mere  animal  passion  it  is  not  rape.  R. 
V.  Connolly  (1867),  26  U.C.Q.B.  317. 

Corroboration.] — See  sec.  1002. 

Excluding  public  from  court  room.] — See  sec.  645. 

220.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  a  penalty  not  exceeding  one  hundred  dollars  and  not  less 

than  ten  dollars,  or  six  months'  imprisonment, — 

10 — CBIM.  OODK. 
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Criminal  Code. 


Part  V. 


Keeping  ha- 
bitation for 
prostitution 
of  Indian 
women. 


Prostitution 
therein. 

Frequenting 
the  same. 


Who  deemed 
keeper. 


(a)  who,  being  the  keeper  of  any  house,  tent  or  wigwam, 
allows  or  suffers  any  unenfranchised  Indian  woman  to  be 
or  remain  in  such  house,  tent  or  wigwam,  knowing  or 
having   probable   cause   for   believing  that   such   Indian 
woman  is  in  or  remains  in  such  house,  tent  or  wigwam 
with  the  intention  of  prostituting  herself  therein ;  or, 
(h)  who,  being  an  Indian  woman,  prostitutes  herself  there- 
in; or, 
(c)  who,  being   an   unenfranchised    Indian  woman,   keeps, 
frequents  or  is  found  in  a  disorderly  house,  tent  or  wig- 
wam used  for  any  such  purpose. 
2.  Every  person  who  appears,  acts  or  behaves  as  master  or 
mistress,  or  as  the  person  who  has  the  care  or  management,  of 
any  house,  tent  or  wigwam  in  which  any  such  Indian  woman 
is  or  remains  for  the  purpose  of  prostituting  herself  therein,  is 
deemed  to  be  the  keeper  thereof,  notwithstanding  he  or  she  is 
not  in  fact  the  real  keeper  thereof.    55-56  V.,  c.  29,  s.  190. 

CwTohoration,^ — See  sec.  1002. 

Excluding  public  from  court  room.] — See  sec.  645. 


Common 
nuisance 
defined. 


Nuisances, 

22  !•  A  common  nuisance  is  an  unlawful  act  or  omission  to 
discharge  a  legal  duty,  which  act  or  omission  endangers  the 
lives,  safety,  health,  property  or  comfort  of  the  public,  or  by 
which  the  public  are  obstructed  in  the  exercise  or  enjoyment 
of  any  right  common  to  all  His  Majesty's  subjects.  55-56  V., 
c.  29,  s.  191. 

Common  law.] — This  section  is  a  statement  of  the  common  law  in  re- 
gard to  indictable  nuisances. 

The  injury  or  annoyance  must  be  to  tlie  whole  community  in  general 
to  constitute  a  common  (i.e.,  a  public)  nuisance,  and  whether  or  not  the 
number  of  persons  affected  is  sufficient  to  make  it  a  common  nuisance  is 
a  question  for  the  jury.    R.  v.  White,  1  Burr.  337. 

The  omission  of  an  electric  railway  company  operating  their  cars  upon 
a  highway  to  use  reasonable  precautions  so  as  to  avoid  endangering  the 
lives  of  the  public  using  the  highway  in  common  with  the  company,  is  a 
breach  of  legal  duty  constituting  a  common  nuisance  for  which  an  indict- 
ment will  lie.  R.  V.  Toronto  Ry.  Co.  (1900),  4  Can.  Cr.  Cas.  4,  10  Can. 
Cr.  Cas.   106. 

The  carrying  on  of  an  offensive  trade  is  indictable  where  it  is  destructive 
of  the  health  of  the  neighbourhood  or  renders  the  houses  untenantable.  R. 
V.  Davey,  5  Esp.  217;  R.  v.  Neil,  2  C.  &  P.  485.  But  if  a  noxious  trade  is 
already*  established  in  a  place  remote  from  habitations  and  public  roads, 
and  persons  afterwards  come  and  build  houses  within  the  reach  of  its 
noxious  effects ;  or  if  a  public  road  be  made  so  near  to  it  that  the  carrying 
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on  of  the  trade  becomes  a  nuisance  to  the  persons  using  the  road,  in  those 
cases  the  party  is  entitled  to  continue  his  trade  because  it  was  legal  before 
the  erecting  of  the  houses  in  the  one  case  and  the  making  of  the  road  in 
the  other.  R.  v.  Cross,  2  C.  &  P.  483,  per  Abbott,  C.J.;  R.  v.  Nevill, 
Peake  R.  93.  If,  however,  the  annoyance  is  much  increased  by  the  exten- 
sion of  the  trade  carried  on,  a  conviction  is  proper.  R.  v.  Watt,  Moo.  & 
Mai.  N.P.  281. 

Manufacturing  or  keeping  large  quantities  of  gunpowder  in  towns  or 
closely  inhabited  places  is  an  indictable  offence  at  common  law.  R.  v. 
Williams,  1  Russ.  Cr.  5th  ed.  421;  R.  v.  Taylor,  2  Str.  1167;  Crowder  v. 
linkler,  19  Ves.  617 ;  and  the  same  rule  applies  to  the  keeping  and  storing 
of  large  quantities  of  naphtha  and  rectified  spirits  of  wine,  the  same  being 
proved  to  be  more  inflammable  than  either  spirits  or  gunpowder  and  there 
being  no  efficient  means  of  putting  out  a  fire  if  communicated  to  the  pre- 
mises. R.  V.  Lister,  Dears.  &  B.  209,  26  L.J.M.C.  196.  As  to  the  illegal 
possession  of  explosives  for  an  unlawful  object,  see  sec.  114,  ante. 

Nuisance  by  noise  if  sufficiently  great  is  indictable.  Walker  v.  Brewster, 
L.R.  5  Eq.  25;  Bellnmy  v.  WelU,  39  W.R.  158;  Christie  v.  Davey,  [1893] 

1  Ch.  316;  excepting,  however,  noise  made  in  the  exercise  of  statutory 
powers  and  without  negligence.    Harrison  v.  Southwark  W.W.  Co.,  [1891] 

2  Ch.  409. 

Omission  to  discharge  a  legal  duty.] — ^If  the  legal  duty  does  not  exist 
at  .common  law,  and  a  particular  penalty  is  imposed  by  the  statute  creat- 
ing the  duty,  the  remeay  by  indictment  for  common  nuisance  is  probably 
excluded.  Bulbrook  v.  Goodere,  3  Burr.  1768;  Saunders  v.  Holbom  Board, 
[1895]    1  Q.B.  64,  61  L.J.Q.B.  101. 

The  object  with  which  the  omission  is  made  is  immaterial  if  the 
probable  result  is  to  affect  the  public  or  any  appreciable  part  of  the  public 
injuriously  in  any  of  the  ways  stated  in  the  section.  R.  v.  Moore,  3  B.  & 
Ad.  184;  R.  v.  Carlisle,  6  C.  &  P.  636;  R.  v.  Lloyd,  4  Esp.  20Q;  Barber  v. 
Penley,  [1893]   3  Ch.  447. 

McLSter's  liability, ] — Where  works  are  so  carried  on  as  to  be  a  nuisance, 
and  the  proprietor  is  indicted  therefor,  it  has  been  held  not  to  be  a  defence 
that  he  did  not  personally  superintend  the  works  and  that  he  had  given 
express  orders  to  his  employees  that  the  works  should  be  carried  on  in  a 
manner  which,  had  it  been  followed,  would  not  have  caused  a  nuisance. 
R.  V.  Stephens,  L.R.  1  Q.B.  702. 

TimeJ] — The  public  have  a  right  to  demand  the  suppression  of  a  com- 
mon nuisance  though  of  long  standing.  Weld  v.  Hornby,  7  East  199; 
Anonymous,  3  Camp.  227;  Fowler  v.  Sanders,  Cro.  Jac.  446.  But  where 
the  alleged  nuisance  relates  to  the  carrying  on  of  a  trade,  the  fact  that  it 
has  been  of  long  standing  militates  against  a  finding  of  'nuisance.  1  Russ. 
Cr.  5th  ed.  442;  R.  v.  Nevill,  Peake  R.  93;  R<  v.  Smith,  4  Esp.  111. 

Abatement. 1 — See  sec.  223. 

Highway  repairs.] — ^Alterations  authorized  by  statute  to  be  made  upon 
highways  must  be  made  with  reasonable  care  and  so  as  to  cause  no  un- 
necessary danger  to  the  travelling  public  or  the  parties  doing  the  work 
may  be  indicted  under  this  section.    R.  v.  Burt,  11  Cox  339. 

222*  Every  one  is  guilty  of  an  indictable  offence  and  liable  criminal 
to  one  year's  imprisonment  or  a  fine  who  commits  any  common  common 
nuisance  which  endangers  the  lives,  safety  or  health  of  the  ^"^'*'^^"- 
public,  or  which  occasions  injury  to  the  person  of  any  indivi- 
dual.   55-56  v.,  c.  29,  s.  192. 
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Common  law  indictment,] — ^An  indictment  for  a  nuisance  in  obstruct- 
ing a  public  highway  is  insufficient  to  charge  a  criminal  offence  under  this 
section  if  it  does  not  allege  danger  to  the  public  or  injury  to  the  person 
of  some  one;  and  personal  injury  is  not  to  be  inferred  from  account  which 
states  "actual"  injury  to  a  person  named.  Obstruction  of  a  highway  is 
indictable  at  common  law  although  injury  to  the  person  has  not  resulted, 
if  it  constitutes  a  common  nuisance  to  His  Majesty^s  subjects  passing  along- 
the  same;  but  since  the  Criminal  Code  the  procedure  by  indictment  where 
there  has  been  no  personal  injury,  remains  only  for  the  purpose  of  abate- 
ment or  remedy  of  the  nuisance. 

An  indictment  at  common  law  for  a  nuisance  in  obstructing  a  highway 
must  contain  the  words  "to  the  common  nuisance  of  all  His  Majesty'^ 
subjects  passing,  etc.,  along  such  highway,"  and  must  particularize  the 
highway  and  the  nature  of  the  obstruction.  The  King  v.  Reynolds  (1906), 
11  Can.  Cr.  Cas.  312. 

See  also  sec.  284  as  to  negligently  causing  b6dily  injury. 

Non-criminal  228*  Any  one  convicted  upon  any  indictment  or  informa- 
tion for  any  common  nuisance  other  than  those  mentioned  in  the 
last  preceding  section,  shall  not  be  deemed  to  have  committed 
a  criminal  offence;  but  all  such  proceedings  or  judgments 
may  be  taken  and  had  as  heretofore  to  abate  or  remedy  the 
mischief  done  by  such  nuisance  to  the  public  right.  55-56  V., 
c.  29,  s.  193. 

Otfier  common  nuisances  not  orimihal.] — Qusere  whether  the  intention 
of  Parliament  was  simply  to  declare  by  this  section  that  the  remedy  by 
abatement  should  apply  to  the  exclusion  of  other  and  more  rigorous 
modes  of  punishment  incident  to  "criminal  offences." 

.  A  strict  construction  of  the  words  declaring  that  persons  convicted  of 
other  common  nuisances  shall  not  be  deemed  to  have  committed  ''criminal 
offences''  seems  to  place  the  excluded  class  of  cases  wholly  outside  of  the 
criminal  law  and  to  relegate  that  class  to  provincial  jurisdiction.  So  long 
as  the  nuisance  is  dealt  with  as  a  crimmal  offence,  the  Parliament  of 
Canada  would  have  undoubted  jurisdiction  to  deal  with  the  remedy  by 
abatement  or  otherwise.  But  viewed  as  a  non-criminal  offence,  the  pro- 
vincial law  prior  to  admission  into  Confederation  would  become  applicable 
subject  to  the  legislation  of  the  Provincial  Legislature  since  Confederation. 
The  latter  portion  of  the  section  as  to  proceedings  being,  taken  as  hereto- 
fore for  abatement  may,  in  this  view,  be  considered  as  a  saving  clause 
(probably  unnecessary)  to  preserve  the  common  law  remedy  of  indictment 
in  such  cases,  subject  to  provincial  legislation. 

In  a  recent  Nova  Scotia  case.  Judge  Graham  said: — 

"After  the  Parliament  of  Canada  has  divided  nuisances  into  those 
which  constitute  criminal  offences  and  those  which  do  not,  one  cannot 
probably  look  in  the  Statutes  of  Canada  for  further  provisions  on  the 
subject  of  those  nuisances  which  are  not  criminal  offences.  We  have  to 
look  to  the  proceedings  which,  before  the  existence  of  the  Criminal  Code, 
might  be  taken  to  abate  or  remedy  the  mischief,  that  is,  to  the  common 
law."    R.  Y.  Reynolds   (1906),  11  Can.  Cr.  Cas.  312. 

As  to  the  power  of  a  local  Legislature  to  declare  an  offence  a^  "nui- 
sance" and  to  provide  the  punishment  when  it  would  not  per  se  be  indict- 
able at  common  law,  see  Pillow  v.  City  of  Montreal  (1886),,  Mont.  L.R. 
1  Q.B.  401. 
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Abatement  of  nuisance,] — ^If  the  nuisance  is  alleged  in  the  indictment 
io  he  still  continuing  the  judgment  may  direct  that  the  defendant  shall 
remove  it  at  has  own  cost.     1  Hawk.,  ch.  75,  sec.  14. 

A  railroad  company  was  found  guilty  on  an  indictment  for  a  nuisance 
by  obstructing  a  public  highway,  by  lowering  the  same  at  a  point  of  in- 
tersection and  thereby  making  the  highway,  dangerous.  Time  having 
«lap8ed,  and  nothing  having  been  done  to  abate  the  nuisance,  a  motion 
was  made  for  judgment  on  the  verdict,  and  it  was  held  that  the  proper 
sentence  was  that  defendants  should  pay  a  fine,  and  that  the  nuisance 
complained  of  be  abated.  R.  v.  The  Grand  Trunk  Railway  Ck).  (1858), 
17  U.C.Q.B.  165. 

It  is  the  duty  of  a  municipality,  in  whom  a  highway  is  vested,  to  see 
that  obstructions  on  the  highway  are  removed.  R.  v.  Cooper  (1876),  40 
U.C.Q.B.  294. 

It  is  a  nuisance  also  to  obstruct  the  navigation  of  a  public  river,  but  it 
Is  a  question  for  the  jury  in  each  case  to  determine  whether  or  not  the 
«rection  of  a  bridge  or  wall  partly  in  the  river  constitutes  an  actual  ob- 
struction.   R.  V.  Betts,  16  Q.B.  1022. 

A  permanent  obstruction  erected  upon  a  highway  without  lawful  auth- 
ority and  which  renders  the  way  less  commodious  than  before  to  the 
public  is  a  common  nuisance,  although  the  safety  of  the  public  is  not  en- 
dangered. R.  V.  United  Kingdom  Telegraph  Co.,  31  L.J.M.C.  166.  And 
this  notwithstanding  the  fact  that  sufficient  space  was  left  for  traffic  and 
that  the  telegraph  poles  which  constituted  the  obstruction  were  not  placed 
on  the  travelled  portion  of  the  road.     Ibid. 

Where  a  county  council  is  liable  to  repair  a  bridge,  the  proper  remedy 
is  inductment,  not  mandamus.  Re  Jamieson  and  County  of  Lanark  (1876), 
38  U.C.Q.B.  647. 

Where  land,  which  was  part  of  the  lands  reserved  to  the  Hudson's 
Bay  Company  was  sold  in  a  state  of  nature  to  a  purchaser,  who  obtained 
a  certificate  of  ownership  therefor  under  the  Territories  Real  Property 
Act,  and  cultivated  and  enclosed  it,  thus  preventing  the  use  of  an  old  trail, 
which,  subsequently,  was  surveyed  and  transferred  to  the  Lieutenant- 
Governor  for  the  use  of  the  Territories.  Held,  that  the  purchaser  was 
rightly  convicted  of  obstructing  a  public  highway.  The  Queen  v.  Nimmons 
(1892),  1  Terr.  L.R.  416. 

Costa. 1 — If  a  municipality  found  guilty  of  maintaining  a  nuisance  by 
not  repairing  a  highway,  makes  default  under  the  juc^pnent  ordering 
abatement  thereof,  but  repairs  the  highway  pending  a  motion  for  a  writ 
of  de  nocumento,  the  court  may  in  its  discretion  order  the  costs  of  the 
motion  to  be  paid  by  the  defendant.  The  King  v.  Portage  la  Prairie,  10 
Can.  Cr.  Cas.  125. 

Where  an  indictment  for  obstructing  a  highway  had  been  removed  "by 
certiorari,  at  the  instance  of  the  private  prosecutor  into  the  Court  of 
<2ueen'8  Bench  and  defendant  was  acquitted,  it  was  held  that  the  court  had 
no  power  to  impose  payment  of  costs  on  such  prosecutor,  except  as  a  con- 
dition of  any  indulgence  cranted  in  such  a  case,  such  as  a  postponement 
-of  the  trial,  or  a  new  trial.    R.  v.  Hart  (1880),  45  U.C.Q.B.  1. 

224.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Knowingly 
to  one  year's  imprisonment  who  knowingly  and  wilfully  exposes  ■elling unfit 
for  sale,  or  has  in  his  possession  with  intent  to  sell,  for  human  °^ 
food  articles  which  he  knows  to  be  unfit  for  human  food. 
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2.  Every  one  who  is  convicted  of  this  offence  after  a  previous 
conviction  for  the  same  crime  shall  be  liable  to  two  years' 
imprisonment.    55-56  V.,  c.  29,  s.  194. 

At  common  law.] — ^The  sell  ins  of  food  which  is  dangerous  or  unfit  for 
human  food  with  knowledge  of  the  fact  is  an  offence  at  common  law.  R. 
V.  Dixon  (1814),  3  M.  &  Sel.  11;  15  R.R.  381;  Shillito  v.  Thompson 
(1875),  1  Q.B.D.  12.  If  death  ensues  from  eating  such  food,  the  seller 
knowing  that  it  is  dangerous  is  indictable  for  manslaughter.  R.  v.  Ste- 
venson (1861),  3  F.  &  F.  106;  R.  v.  Kempson  (1893),  28  L.J.  (Eng.) 
477. 

Procedure,] — It  is  not  competent  for  magistrates  where  an  information 
charges  an  offence  under  this  section  which  they  have  no  jurisdiction  to 
try  summarily,  to  convert  the  charge  into  one  under  a  municipal  by-law 
which  they  have  jurisdiction  to  try  summarily,  and  to  so  try  it  on  the 
original  information.  R.  v.  Dungey  (1901),  5  Can.  Cr.  Cas.  38. 

Adulterated  foods  and  drugs,] — Other  provisions  regarding  the  adultera- 
tion of  foods  and  drugs  and  the  i^ale  or  exposure  for  sale  of  the  adulterated 
article  are  contained  in  the  Adulteration  Act   (Canada). 


Conunon 
bawdy- 
house 
defined. 


225.  {As  amended,  1907).  A  common  bawdy-house  is  a 
house,  room,  set  of  rooms  or  place  of  any  kind  kept  for  pur- 
poses of  prostitution,  or  occupied  or  resorted  to  by  one  or  more 
persons  for  such  purposes.  55-56  V.,  c.  29,  s.  195;  6  &  7  Edw. 
VII.,  c.  8. 

Bawdy  house  with  only  one  occupant,] — Since  the  amendment  of  1907 
the  numerous  decisions  under  the  old  section,  holding  that  the  use  of  the 
house  by  more  than  one  prostitute  was  essential  to  the  offence,  are  no 
longer  applicable.  See  R.  v.  Young  (1902),  6 'Can.  Cr.  Cas.  42;  R.  v. 
Osberg,  9  Can.  Cr.  Cas.  180,  15  Man.  R.  U7;  R.  v.  Mannix,  10  Can.  Cr. 
Cas.  150,  10  O.L.R.  303. 

At  common  law.] — The  keeping  of  a  bawdy  house  is  a  nuisance  at  com- 
mon law,  on  the  sround  both  of  its  corrupting  public  morals  and  its  en- 
dangering the  public  peace  by  reason  of  dissolute  persons  resorting  thereto. 
]  Russell  on  Crimes,  5th  ed.,  427;  Hawkins  Pleas  of  the  Crown,  b.  1,  ch. 
47,  sec.  1. 

It  is  immaterial  whether  indecent  or  disorderly  conduct  is  or  is  not 
perceptible  from  the  outside.  Steph.  Crim.  Law,  122;  R.  v.  Rice  (1866), 
L.R.  1  CCR.  21. 

The  term  "house  of  ill-fame"  is  'synonymous  with  **bawdy  house," 
Century  Diet.,  verb,  "house." 

The  common  law  punishment  was  by  fine  or  imprisonment,  but  with- 
out hard  labour. 

A  feme  covert  may  be  guilty  of  the  offence  as  well  as  if  she  were  a  feme 
sole,  for  the  keeping  the  house  does  not  necessarily  import  property  but 
may  signify  that  share  of  government  which  the  wife  has  in  a  family  as 
weU  as  the  husband.    R.  v.  Williams  (1712),  1  Salk.  383. 

Bawdy  house  defined.] — The  statutory  definition  of  a  "common  bawdy 
house"  contained  in  this  section  of  the  Code  is  intended  merely  to  define 
the  nature  of  the  premises  within  which  a  bawdy  house  may  be  kept,  and 
not  as  stating  what  acts  constitute  such  keeping.  R.  v.  Osberg,  9  Can.  Cr. 
Cas.  180;  R.  v.  Mannix,  10  Can.  Cr.  Cas.  150,  10  O.L.R.  303. 
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In  The  King  v.  Shepherd  (1902),  6  Can.  Cr.  Cas.  463,  Townshend,  J., 
of  the  Supreme  Court  of  Nova  Scotia,  held  that  a  conviction  by  a  magis-  « 

trate  on  a  summary  trial  for  keeping  a  common  bawdy  house  need  not 
specify  the  location  of  the  house  further  than  to  shew  that  it  was  at  a 
[dace  within  the  jurisdiction  of  the  court,  and  that  a  conviction  for  keep- 
ing a  common  bawdy  house  is  sufficient  Without  the  addition  of  particu- 
lars shewing  what  part  of  the  statutory  definition  here  given  is  the  basis 
for  the  adjudication.  But  in  the  same  case,  upon  another  writ  of  habeas 
corpus,  Weatherbe,  J.,  held  that  this  section  enlarges  the  meaning  of  the 
term  ^'common  bawdy  house,"  and  that  it  is  necessary  that  a  conviction 
for  keeping  "a  disorderly  house,  that  is  to  say  a  bawdy  house,"  should 
shew  further  particulars  of  the  offence  by  specifying  what  was  the  sub- 
ject pf  the  keeping  for  purposes  of  prostitution,  i.e.,  whether  a  '^house," 
"room,"  "set  of  rooms,"  or  other  "place,"  so  as  to  come  within  the  defini- 
tion. 

A  tent,  shed  or  camp,  or  other  place,  may  be  brought  within  the  Act, 
provided  it  be  used  for  the  purpose  as  defined  by  the  Act.  0  Am.  &  Eng. 
Ency.  of  Law,  2nd  ed.,  p.  612;  R.  v.  Shepherd  (1902),  6  Can.  Cr.  Cas. 
463. 

226«  A  common  gaming-house  is, —  Common 

(a)  a  house,  room  or  place  kept  by  any  persop  for  gain,  to  g*°^" 
which  persons  resort  for  the  purpose  of  playing  at  any  defined, 
game  of  chance,  or  at  any  mixed  game  of  chance  and  skill ; 

or, 

(b)  a  house,  room  or  place  kept  or  used  for  playing  therein 
at  any  game  of  chance,,  or  any  mixed  game  of  chance  and 
skill,  in  which 

(i)  a  bank  is  kept  by  one  or  more  of  the  players  exclu- 
sively of  the  others ;  or, 

(ii)  any  game  is  played  the  chances  of  which  are  not 
alike  favourable  to  all  the  players,  including  among 
the  players  the  banker  or  other  person  by  whom  the 
game  is  managed,  or  against  whom  the  game  is  man- 
aged, or  against  whom  the  other  players  stake,  play  or 
bet. 

2.  Any  such  house,  room  or  place    shall    be    a    common  Effect  of 
gaming-house,  although  part  only  of  such  game  is  played  there  part  of  game 
and  any  other  part  thereof  is  played  at  some  other  place,  either  piayed  there 
in  Canada  or  elsewhere,  and  although  the  stake  played  for,  or  or  stake 
any  money,  valuables,  or  property  depending  on  such  game,  el««^l^re. 
is  in  some  other  place,  either  in  Canada  or  elsewhere.     55-56 
v.,  c.  29,  s.  196 ;  58-59  V.,  c.  40,  s.  1. 

At  common  law.] — The  maintenance  of  common  gaming  houses  was 
punishable  as  a  nuisance  at  common  law  on  the  ground  that  they  are 
detrimental  to  the  public,  as  they  promote  cheating  and  other  corrupt 
practices;  and  incite  to  idleness  and  avaricious  ways  of  gaming  property, 
great  numbers  whose  time  might  otherwise  be  employed  for  the  good  of 
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the  community.    Jenks  v.  Turpin  (1884),  13  Q.B.D.  506,  514;  Russell  on 
Crimes,  1896,  6tli  ed.  1,  741. 

Evidence.] — It  makes  no  difference  that  the  use  of  the  house  and  the 
gaming  therein  was  limited  to  the  subscribers  and  members  of  a  club, 
and  that  it  was  not  open  to  all  persons  who  might  be  desirous  of  using 
the  same;  a  common  gaming  house  is  tl\at  which  is  forbidden — ^that  is,  a 
house  in  which  a  large  number  of  persons  are  invited  habitually  to  con- 
gregate for  the  purposes  of  gaming.  Per  Hawkins,  J.,  in  Jenks  y.  Tur- 
pin   (1884),   13  Q.B.D.  505,  516. 

Proof  that  a  game  with  cards,  dice  and  "chips"  was  being  played  by 
several  people  seated  at  tables,  each  player  procuring  the  "chips"  from 
the  accused,  the  .proprietor  of  the  place,  and  handing  over  to  him  the 
money  therefor  and  that  the  accused  said  that  the  game  was  "fazf  tan" 
and  that  he  was  "doing  well  out  of  it,"  is  evidence  that  the  game  was  a 
game  of  chance  and  that  the  place  was  being  kept  by  the  accused  "for 
gain"  under  Code  sees.  196  and  198.  R.  v.  Mah  Kee  (1905),  9  Can.  Cr. 
Cas.  47    (N.W.T.).  ^ 

Proof  that  persona  other  than  those  resident  at  or  belonging  to  the 
house,  room  or  place  at  which  the  proprietor  operates  for  gain  a  game  of 
chance  or  a  mixed  game  of  chance  and  skill,  were  in  attendance  there  and 
participated  in  such  game  is  evidence  that  such  persons  "resorted"  to 
such  place  for  the  purpose  of  playing  such  game,  and  of  the  place  being 
a  common  gaming  house  under  sees.  226  and  228.    Ibid. 

The  keeping  of  a  house,  room  or  place  for  playing  a  game  of  chance 
or  mixed  game  of  chance  and  skill  in  which  the  chances  of  the  game  are  in 
favour  of  the  player  who  is  the  dealer  or  banker  therein  for  the  time 
being,  is  an  indictable  offence  under  sees.  226  and  228,  if  the  position  of 
dealer  or  banker  passes  from  one  player  to  another  by  the  chances  of 
the  game  and  not  by  rotation.  R.  v.  Petrie  (1900),  3  Can.  Cr.  Cas.  439 
(B.C.). 

A  magistrate  might  reasonably  decide  that  a  room  was  a  common  gam- 
ing house  if  it  is  commonly  used  or  adopted  for  gaming,  frequented  by 
many  people  promiscuously,  especially  if  by  many  various  persons,  by  a 
fortuitous  concourse,  or  without  the  necessity  of  any  direct  or  personal 
Invitation  from  the  occupier  or  other  person  legally  entitled  to  the  sole 
enjoyment  of  the  room  or  place,  and  if  thereby  a  general  opportunity  of 
gaming  was  afforded  though  without  any  fixed  intention  or  invitation  to 
do  so.     Per  Begbie,  C.J.,  in  R.  v.  Ah  Pow  (1880),  B.C.R.,  pt.  1,  p.  162. 

Such  an  establishment  will  be  a  common  gaming  house  though  a 
large  part  of  the  general  public  are  excluded  by  keys  or  watch- words,  or 
in  any  other  manner.  Ibid;  R.  v.  Laird  (1894),  3  Rev.  de  Jur.  (Que.) 
389. 

Euchre  is  a  game  of  chance,  and  not  a  game  of  mere  skill.  R.  v. 
Laird   (1903),  7  Can.  Cr.  Cas.  318    (Ont.). 

The  proprietor  of  a  place  in  which  the  game  known  as  "darts"  is  car- 
ried on  under  conditions  which  make  the  chances  of  the  proprietor  much 
more  favourable  than  that  of  the  customers  is  properly  convicted  of  keep- 
ing a  gaming  house.    R.  v.  Cashen  (1906),  11  Can.  Cr.  Cas.  183  (N.S.). 

It  is  a  question  of  fact  and  not  of  law  whether  the  use  of  a  slot  ma- 
chine for  selling  cigars,  whereby  customers  obtained  for  the  one  price  a 
number  of  cigars  varying  according  to  the  workihg  of  the  machine,  is  or 
is  not  a  game  of  chance,  a  mixed  game  of  chance  and  skill,  or  a  game 
of  skill  only.    The  King  v.  Fortier  (1903),  7  Can.  Cr.  Cas.  417  (Que.). 

The  proprietor  of  a  place  in  which  a  cane  and  ring  game  is  carried 
on  under  conditions  which  make  the  chances  of  the  proprietor  much  more 
favourable  than  that  of  the  customer  is  properly  convicted  of  keeping  a 
gaming  house.    The  King  v.  Russell,  11  Can.  Cr.  Cas.  180. 
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In  R.  v.  James  (1903),  6  O.L.R.  35,  7  Can.  Cr.  Cas.  196,  the  defendant 
was  indicted  for  keeping  a  common  gaming  house.  The  evidence  shewed 
that  the  defendant  was  the  manager  of  a  cigar  shop,  in  the  rear  of  which 
was  a  room  to  which  persons,  chiefly  customers,  commonly  resorted  for 
the  purpose  of  playing  "poker."  Out  of  the  stakes  on  most  of  the  hands 
a  sum  of  five  cents  was  withdrawn  to  cover  the  expenses  of  refreshments 
consumed  by  the  players.  No  charge  was  made  for  the  use  of  the  room. 
The  "rake-off"  dia  not  more  than  cover  a  fair  price  for  the  refreshments. 
The  proprietor  or  manager  derived  an  indirect  advantage  from  the  sale  of 
cigars  to  the  players,  from  50  to  100  being  sold  to  them  in  the  course  of 
a  night's  play.  Held,  that  "gain"  may  be  derived  indirectly  as  well  as 
directly;  that  by  what  the  defendant  allowed  to  be  done  in  the  room  men- 
tioned, the  profits  of  his  usual  business  were  increased  more  or  less  ow- 
ing to  the  sale  of  the  goods  in  which  he  dealt,  and  so  he  might  be  found  to 
have  kept  the  room  for  gain,  though  the  gain  was  confined  to  the  profits 
on  the  cigars  which  he  sold  to  the  players.  The  question  of  what  is  a 
keeping  for  gain  ought  not  to  be  embarrassed  by  the  consideration  of 
whether  the  amount  the  defendant  receives  is  an  actual  substantial  profit 
to  him  over  the  price  of  the  cigars  which  he  sells  and  the  refreshments 
which  he  furnishes  to  the  players.  R.  v.  James  ( 1903 ) ,  6  O.L.R.  35,  7  Can. 
Cr.  Cas.  196.     And  see  R.  v.  Brady  (1896),  10  Que.  S.C.  539. 

The  decision  in  R.  v.  Saunders  (1900),  3  Can.  Cr.  Cas.  495,  must  now 
be  considered  as  overruled  by  the  decision  in  R.  v.  James,  supra. 

In  The  Queen  v.  Humphrey,  [1898]  1  Q.B.  876,  an  archway  which 
was  a  private  thoroughfare  leading  from  a  public  street  into  a  yard  con- 
taining dwelling  houses,  stables  and  workshops,  which  the  prisoner  was 
accustomed  to  resort  to  for  the  purpose  of  betting  with  persons  who  came 
to  him  there,  was  held  to  be  a  "place"  within  the  meaning  of  Ihe  Betting 
Act,  1863,  (16  &  17  Vict.  (Imp.),  ch.  119)  sees.  1,  3.  And  see  Brown  v. 
Patch,  [1899]  1  Q.B.  892;  Belton  v.  Busby,  [1899]  2  Q.B.  380;  Powell  v. 
Kempton  Park,   [1899]  App.  Cas.  143. 

Even  if  the  Provincial  Legislature  of  Ontario  has  authority  to  author- 
ize municipalities  to  pass  by-laws  "for  suppressing  gambling  houses,"  a 
municipal  by-law  assuming  to  prohibit  a  person  from  allowing  a  game  of 
cards  to  be  played  for  money  in  his  house  is  invalid  as  being  in  excess 
of  the  power  delegated.  R.  v.  Spegelman  (1904),  9  Can.  Cr.  Cas,  169. 
The  older  provinces  may  still  have  special  laws  passed  before  Confedera- 
tion and  not  repealed  which  as  to  them  are  portions  of  the  criminal  law. 

In  Manitoba  it  has  been  held  that  the  offence  of  keeping  a  common 
gaming  house  is  an  offence  against  the  general  criminal  law,  and  that 
consequently  it  can  be  dealt  with  only  by  the  Parliament  of  Canada,  and 
cannot  be  made  an  offence  by  a  provincial  statute  or  by  a  municipal  by- 
law passed  under  the  authority  of  such  a  statute.  Reg.  v.  Shaw,  7  Man.  R. 
518. 

A  game  of  whist  played  on  licensed  premises  for  prizes  given  by  third 
persons  does  not  constitute  "gaming"  within  the  meaning'of  the  English 
Licensing  Act.     Lockwood  v.  Cooper,  [1903]  2  K.B.  428. 

Search  in  gaming  house,] — See  sees.  641  and  642. 

Statutory  presumptions  of  unlawful  gaming.] — See  sees.  985  and  986. 

Property  in  Canada  or  elsewhere.]^The  decision   in  R.  v.   Wettman 
(1894),  1  Can.  Cr.  Cas.  287,  is  no  longer  applicable  since  the  enactment 
of  the  second  sub-section  in  1895.    Compare  sec.  227,  sub-sec.  (d). 

Oaming  in  stoeksj^ — See  sees.  231-233. 

Looking  on  in  gaming  house.] — See  sec.  229. 

Obstructing  police  officer  from  entering  gaming  house.] — See  sec.  230. 
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Common  227.  A  common  betting-house  is  a  house,  ofSce,  room  or 

^^^^'        other  place  — 

house  f^ 

defined.  (<^)  opened,  kept  or  used  for  the  purpose  of  betting  between 

persons  resorting  thereto  and 
(i)  the  owner,  occupier  or  keeper  thereof, 
(ii)  any  person  using  the  same, 
(iii)  any  person  procured  or  employed  by,  or  acting  for 

or  on  behalf  of  any  such  person, 
(iv)  any  person  having  the  care  or  management,  or  in  any 

manner  conducting  the  business  thereof;  or, 

(b)  opened,  kept  or  used  for  the  purpose  of  any  money  or 
valuable  thing  being  received  by  or  on  behalf  of  any  such 
person  as  aforesaid,  as  or  for  the  consideration 

(i)  for  any  assurance  or  undertaking,  express  or  implied, 
to  pay  or  give  thereafter  any  money  or  valuable  thing 
on  any  event  or  contingency  of  or  relating  to  any  horse 
race  or  other  race,  fight,  game  or  sport,  or 

(ii)  for  securing  the  paying  or  giving  by  some  other 
person  of  any  money  or  valuable  thing  on  any  such 
event  or  contingency;  or, 

(c)  opened,  or  kept  for  the  purpose  of  recording  or  register- 
ing bets  upon  any  contingency  or  event,  horse  race  or  other 
race,  fight,  game  or  sport,  or  for  the  purpose  of  receiving 
money  or  other  things  of  value  to  be  transmitted  for  the 
purpose  of  being  wagered  upon  any  such  contingency  or 
event,  horse  race  or  other  race,  fight,  game  or  sport, 
whether  any  such  bet  is  recorded  or  registered  there,  or 
any  money  or  other  thing  of  value  is  there  received  to  be 
so  transmitted  or  not;  or, 

(d)  opened,  kept  or  used  for  the  purpose  of  facilitating  or 
encouraging  or  assisting  in  the  making  of  bets  upon  any 
contingency  or  event,  horse  race  or  other  race,  fight,  game 
or  sport,  by  announcing  the  betting  upon,  or  announcing 
or  displaying  the  results  of,  horse  races  or  other  races, 
fights,  games  or  sports,  or  in  any  other  manner,  whether 
such  contingency  or  event,  horse  race  or  other  race,  fight, 
game  or  sport  occurs  or  takes  place  in  Canada  or  else- 
where.   55-56  v.,  c.  29,  s.  197 ;  58-59  V.,  c.  40,  s.  1. 

Race  course  of  incorporated  association.] — A  moveable  booth  used  on 
the  race  cou»e  of  an  incorporated  racing  association  for  the  purpose  of 
making  bets  is  an  "office''  or  ''place"  used  for  betting  between  persona 
resorting  thereto  as  defined  in  sec.  227,  and  the  bookmaker  using  it  is 
properly  convicted  of  keeping  a  common  betting  house.     Sub-section  2  of 


Part  V.  Criminal  Code.  [§  227]  155 

sec.  235,  which  exempts  from  the  provisions  of  the  main  section  (deal- 
ing with  the  recording  or  registering  in  bets,  etc.),  bets  made  on  the  race 
course  of  an  incorporated  association  does  not  apply  to  the  offence  of 
keeping  a  common  betting  house.  The  King  v.  Saimders,  12  Can.  Cr.  Cas. 
33,  affirmed  by  Supreme  Court  of  Canada,  12  Can.  Cr.  Cas.  174,  sub-nom. 
Saunders  v.  The  King.     See  also  note  to  sec.  235. 

It  is  an  offence  under  the  Criminal  Code  to  keep  a  common  betting 
house  whether  or  not  it  is  kept  on  the  race  course  of  an  incorporated 
association,  and  is  operated  only  during  the  actual  progress  of  a  race 
meeting.  R.  v.  Hanrahan  (1902),  5  Can.  Cr.  Cas.  430,  3  O.L.R.  650; 
Walsh  V.  Trebilcock,  23  Can.  S.C.R.  695. 

In  order  to  constitute  a  "place"  within  the  meaning  of  section  227  of 
the  Criminal  Code,  there  must  be  a  measure  of  fixity,  localization  and 
exclusive  right  of  user.  The  defendants  were  two  of  a  number  of  book- 
makers who,  on  payment  of  the  usual  entrance  fee,  were  admitted,  along 
with  the  general  piiblic,  to  a  fenced  enclosure  owned  and  controlled  by  the 
Ontario  Jockey  Club,  an  incorporated  racing  association.  These  book- 
makers laid  bets  from  day  to  day,  through  their  assistants,  with  members 
of  the  general  public  attending  the  races.  They  did  not  use  any  desk, 
stool,  umbrella,  tent  or  booth,  or  erection  of  any  kind  to  mark  any  place 
where  bets  were  made,  and  no  part  of  the  general  enclosure  was  especially 
allocated  to  them,  nor  did  they  occupy  a  fix^  position,  but  during  each  race 
stood  as  much  as  possible  about  the  same  spot  within  a  radius  of  from 
five  to  ten  feet.  The  betting  operations  were  carried  on  in  the  same 
method  as  in  the  case  of  Rex  v.  Saunders,  except  that  in  that  case  the 
bookmakers  used  a  wooden  box  or  booth,  moved  about  on  castors  from 
one  part  of  the  grounds  to  another  during  the  progress  of  the  race  meeting. 

Held,  that  the  defendants  did  not  occupy  a  "house,  office,  room  or  other 
place"  within  the  meaning  of  section  227  of  the  Criminal  (I!ode,  and  were, 
therefore,  not  guilty  of  the  offence  of  keeping  a  "common  betting  house" 
under  section  228  of  the  Code.  (Powell  v.  Kempton  Park  Racecourse  0>. 
(1899),  A.C.  143,  followed,  and  Rex  v.  Saunders  (1907)  (No.  2),  12  Can. 
Cr.  Cas.  174,  38  S.C.R.  382,  distinguished.)  R.  v.  Moylett  (1907),  15 
OX..R.  348. 

Incorporated  jockey  club.] — ^Mere  acquiescence  by  a  director  in  pro- 
hibited acts  of  a  corporation  is  not  such  a  participation  therein  as  will  ^ 
constitute  him  an  aider  or  abettor  or  make  him  criminally  liable  as  a 
party  under  Code  sec.  69  for  the  illegal  acts  of  the  corporation.  And  the 
lease  by  an  incorporated  jockey  club  of  the  betting  privileges  at  the  race 
tracks  of  the  club  with  the  knowledge  and  acquiescence  of  the  club's  presi- 
dent in  the  making  of  the  lease  and  in  the  use  of  the  covered  betting  in- 
closure  by  bookmakers  exercising  its  privileges  but  without  his  tiScing 
part  otherwise  in  the  betting  or  in  the  management  of  the  enclosure,  does 
not  involve  the  club's  president  in  criminal  liability  as  the  keeper  of  a 
common  betting  house  under  Code  sees.  227  and  228.  The  King  v. 
Hendrie,   10  Can.  Cr.  Cas.  298,   11   O.L.R.  202. 

Bettinff — Deposit  of  post-dated  ohequea.] — ^Where  two  parties  enter 
into  a  voidable  betting  or  gaming  contract,  each  putting  up  his  own  cheque 
poet-dated  the  day  on  which  the  result  of  the  bet  would  be  ascertained, 
the  fact  that  the  loser's  cheque  was  dishonoured  because  he  had  no  ac- 
count at  the  bank  will  not  support  a  charge  that  he  obtained  the  execution 
of  the  winner's  cheque  delivered  to  the  stakeholder  for  a  like  amount  by 
false  pretences  with  intent  to  defraud.  The  giving  of  a  post-dated  cheque 
implies  no  more  than  a  promise  to  have  sufficient  funds  in  the  bank  on 
the  date  thereof  and  is  not,  in  itself,  a  false  representation  of  a  fact  past 
or  present.  Intent  to  defraud  could  not  be  found  because  the  complainant 
was  legally  entitled  to  withdraw  from  the  voidable  contract  even  after 
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the  event  upon  which  the  het  was  placed.  The  King  y.  Richard,  11  Can. 
Cr.  Cas.  279. 

Fctcilitating  betting  by  announcing  reaulta.] — ^The  publication  in  a 
newspaper  of  an  advertisement  soliciting  bets  to  be  placed  upon  horse 
races  and  also  of  the  results  from  day  to  day  of  said  races  is  illegal;  and 
the  newspaper  proprietor  is  liable  under  sec.  22/(d)  for  the  indictable 
offence  of  using  the  newspaper  office  for  the  purpose  of  facilitating  the 
making  of  bets  upon  a  horse  race,  and  keeping  a  common  betting  house 
within  the  statutory  definition  of  that  offence.  The  King  v.  Smallpieoe, 
7  Can.  Cr.  Cas.  656;  McKenzie  v.  Hawk,  [1002]  K.B.  216;  Hawk  v. 
McKenzie,  2  K.B.  225. 

"In  Canada  or  elsewhere"] — ^Betting  in  Canada  upon  a  horse  race  run 
in  the  United  States  is  prohibited  by  this  section.  R.  v.  Giles,  26  O.R. 
686. 

A  bank,  a  telegraph  office,  and  another  office  were  simultaneously 
opened  in  a  town.  Moneys  were  deposited  in  the  bank  by  various  persons, 
who  were  given  receipts  therefor  in  the  name  of  a  person  in  the  United 
States,  which  receipts  were  taken  to  the  telegraph  office,  where  informa- 
tion as  to  horse  races  being  rim  in  the  United  States  was  furnished  to  the 
holders  of  the  receipts,  who  telegraphed  instructions  to  the  person  there 
for  whom  the  receipts  were  given  to  place,  and  who  placed  bets  equivalent 
to  the  amounts  deposited  on  horses  running  in  the  races,  and  on  their 
*  winning  the  amounts  won  were  paid  to  the  holders  of  the  receipts  at  the 

third  office  by  telegraphic  instructions  from  the  persons  making  the  bets 
in  the  United  States.  Held,  on  the  evidence  and  admission  to  the  above 
effect,  that  the  defendant,  who  kept  the  telegraph  office,  was  properly  con- 
victed of  keeping  a  common  betting  house.  R.  v.  Osborne  (1896),  27 
O.R.  186. 

In  Stoddart  v.  Hawke,  18  T.L.R.  22,  an  unsuccessful  attempt  was 
made  to  evade  the  prohibition  of  the  Betting  Act,  1853,  against  keeping 
a  place  for  the  purpose  of  receiving  money  on  wagering  contracts.  The 
modus  operandi  was  to  issue  coupons  in  connection  with  sporting  competi- 
tions at  an  office  in  London,  and  these  coupons  with  the  money  staked 
were  sent  by  the  persons  betting  to  an  office  in  Holland.  It  was  held  that 
the  use  of  the  office  in  London  was  a  necessary  part  of  the  system  for  the 
receipt  of  money,  and  that  the  office  was  therefore  kept  for  that  purpose, 
and  a  conviction  of  the  keeper  was  upheld. 

Other  place,] — In  construing  the  words  "other  place"  the  doctrine  of 
"ejusdem  generis"  is  applicable,  and  the  meaning  of  the  word  "place" 
must  be  controlled  by  tne  specific  words,  "house,  office,  or  room."  Powell 
V.  Kempton  Park,  [1897]  2  Q.B.  242,  [1899]  A.C.  143;  R.  v.  Moylett,  10 
O.W.R.  803. 

In  The  Queen  v.  Humphrey,  [1898]  1  Q.B.  875,  an  archway  which  was 
a  private  thoroughfare  leading  from  a  public  street  into  a  yard  containing 
dwelling  houses,  stables  and  workshops,  which  the  prisoner  was  accus- 
tomed to  resort  to  for  the  purpose  of  betting  with  persons  who  came 
to  him  there,  was  held  to  be  a  "place"  within  the  meaning  of  the  Betting 
Act  1863,  (16  &  17  Vict.  (Imp.),  ch.  119)  sees.  1,  3.  And  see  Brown  v. 
Patch,   [1899]    1   Q.B.  892;   Belton  v.  Busby,   [1899]   2  Q.B.  380. 

Disorderly  228.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

bouse.  to  one  year's  imprisonment  who  keeps  any  disorderly  house, 

that  is  to  say,  any  common  bawdy-house,  common  gaming-house 
or  common  betting-house,  as  hereinbefore  defined. 
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2.  Any  one  who  appears,  acts  or  behaves  as  master  or  mis-  Who  deemed 
tress,  or  as  the  person  having  the  care,  government  or  manage-  keeper, 
ment,  of  any  disorderly  house,  shall  be  deemed  to  be  the  keeper 
thereof,  and  shall  be  liable  to  be  prosecuted  and  punished  as 
such,  although  in  fact  he  or  she  is  not  the  real  owner  or  keeper 
thereof.    55-56-  V.,  c.  29,  s.  198. 

Bawdy  house,] — The  offence  of  keeping  a  common  bawdy  house  may  be- 
proceeded  with  Ify  indictment  under  sec.  228,  which  authorizes  one  year's 
imprisonment  therefor;  or  proceedings  may  be  taken  under  the  "sum- 
mary trials"  clauses,  sees.  773  and  774,  the  latter  section  giving  to  the 
magistrate  under  Part  XVI.  an  absolute  jurisdiction  in  respect  of  that 
offence,  independently  of  the  consent  of  the  accused.  Such  magistrate 
proceeding  under  sec.  774  may  impose  imprisonment  with  or  without  hard 
labour  for  any  term  not  exceeding  six  months  or  may  impose  a  fine  not 
exceeding  with  the  costs  in  the  case,  $100,  or 'to  both  fine  and  imprison- 
ment not  exceeding  such  sum  and  term;  and  such  fine  may  be  levied  by 
warrant  of  distress  or  the  person  convicted  may  be  condemned,  in  addition 
to  any  other  imprisonment  on  the  same  conviction,  to  be  committed  for 
a  further  term  not  exceeding  six  months  unless  such  fine  is  sooner  paid. 
Section  781.  These  provisions  are  in  addition  to  the  special  powers  given 
by  sec.  777  to  police  aod  stipendiary  ma^strates  of  cities  and  incorporated 
towns,  and  to  recorders  exercising  judicial  functions,  authorizing  them  to 
try  any  offence  for  which  in  Ontario  the  accused  might  be  tried  by  a 
Court  of  General  Sessions  and  to  impose  the  same  punishment  as  might  be 
imposed  by  that  court,  but  where  the  magistrate  has  jurisdiction  only  by 
virtue  of  sec.  777  no  person  shall  be  summarily  tried  thereunder  without 
bis  consent.  Section  777(2).  The  result  appears  to  be  that  the  magis- 
trate having  authority  under  both  sees.  773  and  777  may,  without  the 
consent  of  the  accused,  try  the  offence  of  keeping  a  bawdy  house  but  is 
then  restricted  to  the  penalty  provided  by  sec.  781;  but  if  the  trial  be 
with  the  consent  of  the  accused,  the  latter  preferring  to  consent  rather 
than  defend  a  like  charge  by  indictment  before  a  court  and  jury,  sec.  781 
will  not  then  apply,  sec.  777(3)  and  the  punishment  may  be  as  onerous 
as  could  be  imposed  on  indictment  under  sec.  228.  In  the  Province  of 
Ontario  the  powers  conferred  by  sec.  777  may  also  be  exercised  by  a 
police  or  stipendiary  magistrate  "in  any  county  district  or  provisional 
county  in  such  province."     Section  777(1). 

This  jurisdiction  of  summary  trial  relates  to  the  keeping  of  common 
bawdy  houses  mentioned  in  Code  sec.  225  which  is  a  criminal  and  in- 
dictable offence.    R.  v.  Bougie,  3  Can.  Cr.  Cas.  401. 

By  the  vagrancy  clauses  sees.  238  and  239  a  summary  conviction  is 
authorized  with  a  fine  not  exceeding  $50  or  imprisonment  with  or  with- 
out hard  labour  for  any  term  not  exceeding  six  months,  or  both  fine  and 
imprisonment,  for  the  offence  of  keeping  a  bawdy  house  (sub-sec.  j  of 
sec  238)    or  house  for  the  resort  of  prostitutes. 

Where  there  is  nothing  upon  the  face  of  a  conviction  for  keeping  a 
house  of  ill-fame  to  shew  whether  the  police  magistrate  who  tried  the 
case  acted  under  the  "summary  trials"  clauses  of  the  Code,  by  virtue 
of  which  he  has  an  absolute  jurisdiction  in  respect  of  that  offence,  or 
simply  as  a  justice  of  the  peace  under  the  "summary  convictions"  clauses 
and  of  Code  sees.  238  and  239,  and  the  conviction  is  defective  in  form  but 
is  amendable  if  within  the  "summary  conviction"  clauses  and  not  amend- 
able if  under  the  "summary  trials"  clauses,  the  court  will  treat  it  as 
a  "summary  conviction"  and  correct  the  same  under  (Dode  sec.  1124,  by 
reducing  the  term  of  imprisonment  where  the  sentence  is  in  excess  of  that 
authorized  by  law.    R.  v.  Spooner  (1900),  4  Can.  Cr.  Cas.  209  (Ont.). 


158  [§228]  CRIMIN.VL  Code.  Part  V. 

A  prosecution  against  the  keeper  of  a  common  bawdy  Ifouse  may  be 
brought  either  by  indictment  or  under  the  summary  trials  procedure,  or 
the  keeper  may  be  charged  as  a  vagrant  under  the  summary  convictions 
procedure,  and  neither  the  provision  for  summary  trial  nor  that  for  sum- 
mary conviction  ^abrogates  the  right  of  the  Crown  to  bring  an  indictment. 
The  different  methods  of  procedure  with  the  varying  penalties  dependent 
upon  the  class  of  tribunal  selected  are  not  inconsistent  but  are  alternative. 
The  King  v.  Sarah  Smith,  9  Can.  Cr.  Cas.  338   (N.S.).     * 

A  charge  of  "keeping  a  bawdy  house  for  the  resort  of  prostitutes" 
charges  one  offence  only,  although  keeping  a  bawdy  house  is  in  itself  an 
offence,  and  so  also  under  Code  sec.  238 (j),  is  the  keeping  of  a  house  for 
the  resort  of  prostitutes.     R.  v.  McKenzie,  2  Man.  R.  168. 

Evidence  in  bawdy  house  oases.] — ^A  conviction  should  not  be  made 
upon  a  charge  of  keeping  a  bawdy  house  upon  evidence  of  general  reputa- 
tion only,  and  the  prosecution  should  be  required  to  produce  proof  of  acts 
or  conduct  from  which  the  character  of  the  house  may  be  inferred.  R. 
v.  St.  aair   (1900),  3  Can.  Cr.  Cas.  561    (Ont.  C.A.). 

Though  the  charge  is  a  general  one,  yet  at  the  trial  evidence  may  be 
given  of  particular  facts  and  the  particular  time  of  doing  them.  Wit- 
nesses who  speak  simply  to  a  general  reputation  without  being  able  to 
point  to  anything  particular,  may  easily  attribute  the  character  of  a 
common  bawdy  house  or  a  house  of  ill -fame  to  a  house  to  which  the  law 
does  not  affix  that  character,  however  irregular  may  be  the  life  of  its  in- 
mates.   R.  V.  St.  Clair^  supra. 

The  owner  of  a  house  who  leases  it  to  another  person  knowing  and 
assenting  when  the  lease  was  made  to  the  purpose  of  the  later  to  main- 
tain it  as  a  common  bawdy  house,  thereby  does  an  act  for  the  purpose  of 
aiding  the  lessee  to  commit  the  indictable  offence  of  keeping  a  disorderly 
house,  and  he  may  be  indicted  and  convicted  as  a  principal  under  sec.  69. 
R.  V.  Roy  (1900),  3  Can.  Cr.  Cas.  472. 

In  R.  V.  Barrett  (1862).,  32  L.J.M.C.  36,  the  accused  let  a  house  to  a 
weekly  tenant  who  used  it  as  a  brothel,  but  it  was  not  proved  that  the 
accused  received  any  additional  rent  by  reason  of  the  nature  of  the  oc- 
cupation or  in  any  way  participated  in  the  direct  profits  of  the  immoral- 
ity carried  on  there;  but  he  had  notice  that  the  house  was  used  for  im- 
moral purposes,  and  he  did  not  give  the  tenant  notice  to  quit.  It  was 
held  that  he  could  not  be  convicted  of  keeping  the  house  as  a  disorderly 
house. 

In  R.  V.  Stannard  (1863),  33  L.J.M.C.  61,  the  owner  of  a  house  let  it  in 
separate  apartments  on  weekly  tenancies  to  several  women,  who  with  his 
knowledge  and  consent  used  them  for  purposes  of  prostitution.  He  did  not 
himself  live  in  the  house,  and-  received  no  direct  share  in  the  immoral 
gains  of  the  women,  nor  had  he  any  control  over  them  except  such  as 
might  arise  indirectly  from  his  power  as  landlord  to  terminate  any  ten- 
ancy at  the  end  of  a  week.  It  was  held  that  he  could  not  be  convicted 
of  keeping  the  house. 

Cumulative  offence.] — Keeping  a  house  of  ill-fame  or  disorderly  house 
is  a  cumulative  offence,  and  although  the  charge  is  in  general  terms,  evi- 
dence may  be  given  of  particular  facts  and  of  the  particular  time  of  such 
facts.  Clark  v.  Periam  (1742),  2  Atk.  339;  Roscoe's  Crim.  Evid.,  Ilth 
ed.,  773.  It  is  no  necessary  to  prove  who  frequents  the  house,  which  in 
many  cases  it  might  be  impossible  to  do,  but  if  unknown  persona  are 
proved  to  have  been  there,  conducting  themselves  in  a  disorderly  manner, 
it  will  maintain  an  indictment.  I'Anson  v:  Stuart  (1787),  1  T.R.  764. 
It  is  immaterial  whether  indecent  or  disorderly  conduct  is  or  is  not  per- 
ceptible from  the  outside.  Steph.  Crim.  Law  122.  R.  v.  Rice  (1866),  L.R. 
1  C.C.R.  21. 
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Appearing  as  the  keeper  J] — The  sub-section  as  to  acting  or  appearing 
as  the  mistress  of  the  house,  originated  in  the  English  "Disorderly  Houses 
Act,  1751,"  25  Geo.  2,  ch.  36.  By  sec.  8  of  that  statute  it  was  enacted 
that  any  person  who  shall  appear,  act  or  behave  himself  or  herself  as 
master  or  mistress,  or  as  the  person  having  the  care,  government,  or 
management  of  any  bawdy  house,  gaming  house,  or  other  disorderly  house, 
shall  be  deemed  and  taken  to  be  the  keeper  thereof,  and  shall  be  liable  to 
be  prosecuted  and  punished  as  such,  notwithstanding  he  or  she  shall  not 
be  in  fact  the  real  owner  or  keeper  thereof. 

In  R.  V.  Spooner  (1900),  4  Can.  Crim.  Cas.  209,  a  plea  of  guilty  to  the 
charge  of  "appearing  the  keeper  of  a  house  of  ill-fame''  was  held  equiva- 
lent to  an  admission  that  the  accused  kept  a  house  of  ill-fame.  It  is  sub- 
mitted however  that  those  words  used  in  a  charge  do  not  charge  an  offence 
known  to  the  law  and  while  one  who  appears  to  have  the  management  of 
the  house  is  deemed  to  be  the  keeper,  the  offence  is  the  keeping  and  not 
appearing  to  keep. 

Appeal  from  summary  trial  of  bawdy  house  case] — When  the  offence 
of  keeping  a  disorderly  house,  house  of  ill-fame  or  bawdy  house  is  tried 
in  any  of  the  provinces  under  the  summary  trials  Part,  an  appeal  shall 
lie  from  a  conviction  for  the  offence  in  the  same  manner  as  from  summary 
convictions  under  Part  XV.,  and  all  provisions  of  that  Part  relating  to 
appeals  shall  apply  to  every  such  appeal:  Provided  that  in  the  Province 
of  Saskatchewan  or  Alberta  there  shall  be  no  appeal  if  the  conviction  is 
made  by  a  judge  of  a  superior  court.    Code  sec.  797. 

• 

220.  Every  one  who  plays  or  looks  on  while  any  other  per-  Playing  or 
son   is  playing   in   a   common   gaming-house   is   guilty   of   an  looking  on 
offence  and  liable,  on  summary  conviction  before  two  justices,  house, 
to  a  penalty  not  exceeding  one  hundred  dollars  and  not  less  than 
twenty  dollars,  and  in  default  of  payment  to  two  months'  im- 
prisonment.   55-56  v.,  c.  29,  s.  199. 

Looking  qn  in  common  gaming  house.] — ^A  notice  of  appeal  purporting 
to  be  from  a  summary  conviction  for  "looking  on"  while  another  person 
was  playing  in  a  common  gaming  house  is  not  a  good  notice  of  appeal 
from  a  conviction  for  "playing"  in  a  cpmmon  gaming  house.  The  King 
V.  Ah  Yin   (No.  1),  6  Can.  Cr.-Cas.  63,  9  B.C.R.  319. 

A  summary  conviction  based  upon  the  uncorroborated  evidence  of  an 
accomplice  who  is  shewn  to  have  received  money  to  testify  against  the 
accused  is  properly  set  aside  on  appeal.  The  King  v.  Ah  Jim,  10  Can. 
Cr.  Cas.  126. 

Betting  house  raid.] — The  statute  33  Hen.  VIII.,  ch.  9,  empowered 
magistrates  themselves  to  enter  gaming  houses,  and  then  and  there  to 
arrest  and  bind  over  persons  found  there.  The  duty  of  entering  and  ar- 
resting is  now  performed  by  the  police  acting  upon  the  magistrate's  order 
(see  sec.  641).  When  the  persons  so  arrested  were  brought  before  the 
magistrate  he  had  the  same  powers,  sitting  as  a  court  of  summary  juris- 
diction, to  bind  them  over  in  recognizances  with  or  without  sureties  not 
to  game  or  frequent  gaming  houses  as  he  would  have  had  if  he  himself 
entered  the  premises  under  the  statute  of  Hen.  VIII.  Murphy  v.  Arrow 
(1897),  32  Eng.  L.J.  544;  Code  sees.  10-12. 

Arrest  of  personn  found  in  gaming  house.] — See  sees.  641  and  642. 
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280.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction  before  two  justices,  to  a  penalty  not  exceeding 
one  hundred  dollars,  and  to  six  months'  imprisonment  with  or 
without  hard  labour  who, — 

(a)  wilfully  prevents. any  constable  or  other  oflScer  duly 
authorized  to  enter  any  disorderly  house,  from  entering 
the  same  or  any  part  thereof;  or, 

(h)  obstructs  or  delays  any  such  constable  or  oflScer  in  so 
entering;  or, 

(c)  by  any  bolt,  chain  or  other  contrivance  secures  any 
external  or  internal  door  of,  or  means  of  access  to,  any 
common  gaming-house  so  authorized  to  be  entered;  or, 

(d)  uses  any  means  or  contrivance  whatsoever  for  the  pur- 
pose of  preventing,  obstructing  or  delaying  the  entry  of 
any  constable  or  officer,  authorized  as  aforesaid,  into  any 
such  disorderly  house  or  any  part  thereof.  55-56  V.,  c.  29, 
s.  200. 

Ordei'  to  search  yarning  hoxuieJ] — See  sees.  641  and  642. 

281.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment,  and  to  a  fine  of  five  hundred  dollars, 
who,  with  the  intent  to  make  gain  or  profit  by  the  rise  or  fall 
in  price  of  any  stock  of  any  incorporated  or  unincorporated 
company  or  undertaking,  either  in  Canada  or  elsewhere,  or  of 
any  goods,  wares  or  merchandise, — 

(a)  without  the  hona  fide  intention  of  acquiring  any  such 
shares,  goods,  wares  pr  merchandise,  or  of  selling  the  same, 
as  the  case  may  be,  makes  or  signs,  or  authorizes  to  be 
made  or  signed,  any  contract  or  agreement,  oral  or  written, 
purporting  to  be  for  the  sale  or  purchase  of  any  shares  of 
stock,  goods,  wares  or  merchandise;  or, 

(b)  makes  or  signs,  or  authorizes  to  be  made  or  signed,  any 
contract  or  agreement,  oral  or  written,  purporting  to  be  for 
the  sale  or  purchase  of  any  such  shares  of  stock,  goods, 
wares  or  merchandise  in  respect  of  which  no  delivery  of 
the  thing  sold  or  purchased  is  made  or  received,  and  with- 
out the  bond  fide  intention  to  make  or  receive  such  de- 
livery. 

2.  It  is  not  an  offence  under  this  section  if  the  broker  of  the 
purchaser  receives  delivery,  on  his  behalf,  of  the  articles  sold, 
notwithstanding  that  such  broker  retains  or  pledges  the  same 
as  security  for  the  advance  of  the  purchase  money  or  any  part 
thereof.    55-56  V.,  c.  29,  s.  201. 
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In  Ontar%o.'\ — Until  the  passing  of  the  original  statute,  51  Vict.,  ch. 
42  (D.),  "An  Act  respecting  gaming  in  stocks  and  merchandise,"  such 
transactions  were  perfectly  valid,  whether  they  were  simple  wagers  or 
not,  because  they  did  not  come  within  the  Statute  of  Anne,  not  heing  in 
connection  with  games  or  pastimes.  They  were  thus  legal  in  Ontario, 
wager  or  no  wager.  This  was  decided  in  Bank  of  Toronto  v.  McDougall, 
28  U.C.C.P.  345,  an  action  on  a  bill  of  exchange  in  respect  of  what  was 
really  gambling  in  differences. 

Evidence,] — ^Three  essential  elements  must  co-exist  in  order  to  con- 
stitute an  offence  under  the  provisions  of  this  section:  (1)  having  an 
intent  to  make  gain  or  profit;  (2)  making  or  signing  contracts  purport- 
ing to  be  for  the  sale  or  purchase  of  certain  commodities;  (3)  absence  of 
a  bonfl  fide  intention  to  make  or  receive  delivery  of  such  commodities. 
R.  V.  Dowd,  4  Can.  Cr.  Cas.  170. 

In  British  Ck)lumbia  Stock  Exchan^  v.  Irving,  8  B.C.K.  186,  an  action 
by  brokers  against  a  customer,  claiming  payment  for  stock  transactions, 
it  was  held  that  as  no  stock  was  ever  delivered  or  intended  to  be  delivered, 
and  as  the  intent  was  to  make  a  profit  from  the  fluctuations  of  the  stock 
market,  the  transactions  were  illegal  as  being  a  breach  of  this  section 
Code,  and  that  the  plaintiffs  could  not  recover. 

A  person  who  acts  as  ag^nt  for  another  in  managing  a  branch  office  for 
gambling  transactions  in  stocks  within  sec.  231,  knowing  that  there  was 
no  intention  of  transferring  any  property  or  title  to  property,  is  liable 
t<>  conviction  as  an  accessory  under  Code  sec.  69,  although  his  sole  inter- 
est in  the  transactions  was  in  the  commissions  paid  to  him  for  effecting 
the  same.  Such  agent  is  also  liable  under  Code  sec.  231  as  the  keeper  of  a 
common  gaming  house,  and  upon  a  "speedy  trial"  is  liable  to  imprison- 
ment for  five  years  under  Code  sec.  1052.  Upon  a  trial  under  this  section 
for  unlawfully  making  gaming  contracts  by  conducting  bucket  shop  trans- 
actions in  stocks,  it  is  open  for  the  jury  (or  the  judge  trying  the  case  ^ 
without  a  jury),  to  find,  notwithstanding  the  form  of  the  papers  which 
passed  between  the  parties,  that  there  was  a  secret  understanding  between 
them  that  there  should  be  no  delivery  of  the  stocks  or  property,  but  pay- 
ment of  differences  only.  But  the  reception  of  opinion  testimony  as  to 
the  illegality  of  the  transactions  is  improper.  The  King  v.  Harkness 
(No.  2),  10  Can.  Cr.  Cas.  100. 

Pearson  v.  Carpenter  (1904),  35  Can.  S.C.R.  380,  was  a  civil  action 
in  which  this  section  was  considered.  Pearson  speculated  on  margin  in 
stocks,  grain,  etc.,  through  C.  &  Son,  brokers  in  Toronto,  and  in  March, 
1901,  directed  them  to  buy  30,000  bushels  of  May  wheat  at  stated  prices. 
The  order  was  placed  with  a  firm  in  Buffalo  and  the  price  going  down 
C.  &  Son  forwarded  money  to  the  latter  to  cover  the  margins.  P.  having 
written  the  brokers  to  know  how  he  stood  in  the  transaction  received  an 
snswer  stating  that  "no  doubt  the  wheat  was  bought  and  has  been  carried, 
and  whether  it  has  or  not  our  good  money  has  gone  to  protect  the  deal 
for  you"  on  which  he  gave  them  his  note  for  l|U,500  which  they  repre- 
sented to  be  the  amount  so  advanced.  Shortly  after  the  Buffalo  firm  failed 
and  Pearson  became  satisfied  that  they  had  only  conducted  a  bucket  shop 
and  the  transaction  had  no  real  substance.  He  accordingly  repudiated 
his  liability  on  the  note  and  C.  &  Son  sued  him  for  the  amount  of  the 
same.  Held,  (Davies  and  Killam,  JJ.,  dissenting),  that  the  evidence 
shewed  that  the  transaction  was  not  one  in  which  the  wheat  was  actually 
purchased;  that  C.  &  Son  were  acting  therein  as  agents  for  the  Buffalo 
firm;  that  the  transaction  was  not  completed  until  the  acceptance  by  the 
firm  in  Buffalo  was  notified  to  Pearson  in  Toronto;  and  being  consum- 
mated in  Toronto  it  was  within  the  terms  of  sec.  201  now  231  of  the  Code 
and  plaintiff   could   not  recover. 

11 — CRIM.  CODE. 
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The  test  is  whether  there  was  an  intention  on  the  defendant's  part  to 
actually  deliver  the  stock  or  whether  it  was  a  mere  bargain  for  differences. 
Forget  V.  Ostignj,  [1895]  A.C.  318;  Philp  v.  Bennett,  18  Times  L.R. 
129;  Re  Cronmire,  [1898]  2  Q.B.  383;  Re  Gieve,  [1899]  1  Q.B.  794. 

0nu8  of  proof,] — Bj  sec.  987,  whenever,  on  the  trial  of  a  person  charged 
with  making  an  agreement  for  the  sale  or  purchase  of  shares,  goods, 
wares  or  merchandise  in  the  manner  set  forth  in  section  two  hundred  and 
one,  it  is  established  that  the  person  so  charged  has  made  or  signed  any 
such  contract  or  agreement  of  sale  or  purchase,  or  has  acted,  aided  or 
abetted  in  the  making  or  signing  thereof,  the  burden  of  proof  of  the  bonA 
fide  intention  to  acquire  or  to  sell  such  goods,  wares  or  merchandise,  or 
to  deliver  or  to  receive  delivery  thereof,  as  the  case  may  be,  shall  rest 
upon  the  person  so  charged. 

282«  Every  office  or  place  of  business  wherein  is  carried  on 
the  business  of  making  or  signing,  or  procuring  to  be  made  or 
signed,  or  negotiating  or  bargaining  for  the  making  or  signing 
of  contracts  of  sale  or  purchase  prohibited  by  the  last  preceding 
section  is  a  common  gaming-house,  and  every  one  who  ss  prin- 
cipal or  agent  occupies,  uses,  manages  or  maintains  the  same 
is  the  keeper  of  a  common  gaming-house.  55-56  Y.,  c.  29, 
s.  201. 

Frequenting  288.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
places  where  ^q  qh^  year's  imprisonment  who  habitually  frequents  any  office 
stockscar-  ^^  place  wherein  the  making  or  signing  or  procuring  to  be 
riedon.         made  or  signed,  or  the  negotiating  or  bargaining  for  the  making 

or  signing,  of  such  prohibited  contracts  of  sale  or  purchase  is 

carried  on.    55-56  V.,  c.  29,  s.  202. 


Place  of 
such  busi- 
ness is 
common 
gaming- 
house. 


Penalty. 

Obtaining 
money,  etc., 
by  gambling 
in  public 
conveyances. 

Attempting. 


Arrest  of 
offender. 


284.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who, — 

(a)  in  any  railway  car  or  steamboat,  used  as  a  public  con- 
veyance for  passengers,  by  means  of  any  game  of  cards, 
dice  or  other  instrument  of  gambling,  or  by  any  device  of 
like  character,  obtains  from  any  other  person  any  money, 
chattel,  valuable  security  or  property;  or, 

(b)  attempts  to  commit  such  offence  by  actually  engaging 
any  person  in  any  such  game  with  intent  to  obtain  money 
or  other  valuable  thing  from  him. 

2.  Every  conductor,  master  or  superior  officer  in  charge  of, 
and  every  clerk  or  employee  when  authorized  by  the  conductor, 
master  or  superior  officer  in  charge  of,  any  railway  train  or 
steamboat,  station  or  landing  place  in  or  at  which  any  such 
offence,  as  aforesaid,  is  committed  or  attempted,  shall,  with  or 
without  warrant,  arrest  any  person  whom  he  has  good  reason  to 
believe  to  haye  committed  or  attempted  to  commit  any  such 
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ofFence,  and  take  him  before  a  justice,  and  make  complaint  of 
such  offence  on  oath,  in  writing. 

3.  Every  conductor,  master  or  superior  officer  in  charge  of  Penalty  for 
any  such  railway  car  or  steamboat,  who  makes  default  in  the  ®™***^n«- 
discharge  of  any  such   duty  is  liable,  on  summary  conviction, 

to  a  penalty  not  exceeding  one  hundred  dollars  and  not  less  than 
twenty  dollars. 

4.  It  shall  be  the  duty  of  every  person  who  owns  or  works  Posting  up 
any  such  railway  car  or  steamboat  to  keep  a  copy  of  this  section  section, 
posted  up  in  some  conspicuous  part  of  such  railway  car  or 
steamboat. 

5.  Every  person  who  makes  default  in  the  discharge  of  such  Penalty, 
duty  is  liable  to  a  penalty  not  exceeding  one  hundred  dollars 

and  not  less  than  twenty  dollars.    55-56  Y.,  c.  29,  s.  203. 

285.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Betting  and 
to  one  year's  imprisonment,  and  to  a  fine  not  exceeding  one  pool-»«Jhng. 
thousand  dollars,  who, —  Penalty. 

(a)  uses  or  knowingly  allows  any  part  of  any  premises  under 
his  control  to  be  used  for  the  purpose  of  recording  or  re- 
gistering any  bet  or  wager,  or  selling  any  pool ;  or, 

(b)  keeps,  exhibits,  or  employs,  or  knowingly  allows  to  be 
kept,  exhibited  or  employed,  in  any  part  of  any  premises 
under  his  control,  any  device  or  apparatus  for  the  purpose 
of  recording  any  bet  or  wager  or  selling  any  pool ;  or, 

(c)  becomes  the  custodian  or  depositary  of  any  money, 
property  or  valuable  thing  staked,  wagered  or  pledged ;  or, 

(d)  records  or  registers  any  bet  or  wager,  or  sells  any  pool, 
upon  the  result 

(i)  of  any  political  or  municipal  election, 

(ii)  of  any  race, 

(iii)  of  any  contest  or  trial  of  skill  or  endurance  of  man 
or  beast. 
2.  The  provisions  of  this  section  shall  not  extend  to  any  Saving, 
person  by  reason  of  his  becoming  the  custodian  or  depositary 
of  any  money,  property  or  valuable  thing  staked,  to  be  paid 
to  the  winner  of  any  lawful  race,  sport,  game  or  exercise,  or 
to  the  owner  of  any  horse  engaged  in  any  lawful  race,  or  to 
bets  between  individuals  or  made  on  the  race  course  of  an 
incorporated  association  during  the  actual  progress  of  a  race 
meeting.    55-56  V.,  c.  29,  s.  204. 

Betting  and  pool   Belling.l — ^The   fi^neral    provisions   of   sec.   235    are 
directed  against  the  use,  whether  continuous  or  casual,  of  premises  either 


164  [§  286]  Criminal  C!ode.  Part  V. 

for  registering  bets  or  pool  selling  upon' horse  races,  elections  and  trials 
of  skill,  and  they  also,  with  certain  qualifications,  prohibit  the  holding  of 
stakes  or  recording  of  wagers  upon  the  like  events. 

Sub-sections  Ca)  and  (b)  apply  only  to  the  person  having  the  premises 
or  a  part  of  any  premises  under  his  control.  That  person  must  not  him- 
self use  his  premises  for  the  purpose  of  registering  bets  of  the  nature 
specified  nor  knowingly  allow  any  other  person  to  so  use  the  premises 
(sub-sec.  a).  The  next  sub-sec.  (b)  contemplates  a  condition  of  affairs 
which  might  or  might  not,  according  to  circumstance?,  constitute  a  user 
of  the  premises  for  the  purpose  of  recording  bets.  It  makes  it  an  offence 
for  the  person  in  charge  of  premises  to  keep,  exhibit  or  employ  a  bet-re- 
cording apparatus  thereon  if  the  betting  be  upon  the  result  of  an  election 
or  a  race  or  contest  of  skill  or  endurance.  This  sub-section  would  make 
the  proprietor  of  the  premises  liable  if  he  allows  another  person  to  place 
a  bet-recording  apparatus  on  the  premises  for  public  use  although  the 
person  in  charge  of  the  premises  had  nothing  to  do  with  its  operation 
and  received  no  rental  or  share  of  profits. 

Sub-sections  (c)  and  (d)  are  not  restricted  to  the  proprietors  of 
premises  as  are  sub-sees,  (a)  and  (b)  but  have  a  general  application  to 
stake-holders,  pool-sellers  and  bet-recorders  where  the  result  upon  which 
the  wager  turns  is  within  the  scope  of  the  section. 

While  the  typographical  arrangement  of  sec.  235  and  of  the  former 
sec.  204  of  the  Criminal  Code  of  1892  is  not  of  the  best  to  shew  the  as- 
sociation of  words  "upon  the  result  of  any  political  or  municipal  election, 
of  any  race,  of  any  contest  or  trial  of  skill  or  endurance  of  man  or 
beast,"  a  reference  to  the  Lotteries  and  Betting  Act,  R.S.C.  1886,  ch.  159, 
from  which  these  Code  sections  were  taken,  seems  to  make  it  plain  that 
the  words  last  quoted  apply  not  to  sub-sec.  (d)  alone  but  to  all  the  sub- 
sees,  (a),  (b),  (c)  and  (d),  which  precede  the  quoted  words.  If  such 
be  the  case  then  the  Code  offenc»of  being  the  custodian  of  money  staked 
applies  only  where  the  staking  is  upon  the  result  of  an  election,  race  or 
contest  as  before  set  forth. 

The  exceptions  to  these  general  provisions  are  stated  in  paragraph 
(2).  The  first  applies  particularly  to  paragraph  (c)  as  to  custodians.  The 
custodian,  of  money  to  be  paid  to  the  winner  shall  be  exempt  from  its 
penalties  if  the  race,  sport,  game  or  exercise  which  was  the  subject  of 
the  bet  is  a  lawful  one  but  not  otherwise.  The  custodian  of  money  to 
be  paid  to  the  owner  of  a  horse  engaged  in  a  race  shall  be  exempt  if  the 
tace  was  a  lawful  one  and  not  otherwise.  The  separate  mention  of  the 
winner  and  the  owner  would  indicate  that  as  to  horse  races,  the  owner, 
who  did  not  ride  or  drive  his  own  horse,  would  not  be  a  "winner"  of  a 
lawful  race,  and  consequently  required  special  mention  to  avoid  the  penal- 
ties of  the  section.  Neither  should  the  section  apply  to  "bets  between 
individuals."  The  latter  phrase  seems  to  have  been  intended  to  include 
only  what  may  be  termed  casual  bets — the  bets  of  persons  not  engaged  in 
betting  as  a  pursuit  and  not  tendering  bets  to  the  general  public.  In 
such  cases  the  recording  of  the  bet,  the  becoming  depository  thereof,  and 
allowing  the  use  of  premises  for  the  purpose  of  recording  the  bet,  are 
all  permissible. 

A  trotting  match  for  fifty  pounds  between  two  horses  driven  in  har- 
ness in  sleighs  on  the  ice  was  held  to  be  a  legal  race  within  previous 
statutes.     Fulton  v.  James,  5  U.C.C.P.   182. 

And  where  two  persons  stake  money  on  a  bet  between  themselves  on 
the  result  of  a  boat  race,  the  custodian  is  not  criminally  liable  because 
of  the  exemption  above  stated. 

Race  track  betting.] — The  provisions  of  the  section  shall  not  extend 
to  "bets  made  on  the  race  course  of  any  incorporated  association  during 
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the  actual  progress  of  a  race  meeting."  It  was  held  that  an  agreement  for 
the  sale  of  betting  and  gaming  privileges  at  a  race  meeting  by  an  incor- 
porated association  who  were  the  lessees  of  an  incorporated  associa- 
tion owning  the  race  course,  was  legal.  Stratford  Turf  Association  v. 
Fitch  (1897),  28  O.R.  579.  If  the  sale  of  the  betting  privileges  be  taken 
u  a  contract  to  permit  the  keeping  of  a  common  gaming  house  by  operat- 
ing bookmakers'  booths  in  violation  of  the  law  as  declared  by  the  Supreme 
Court  of  Canada,  the  decision  in  Stratford  Turf  As^ciation  v.  Fitch 
must  now  be  considered  as  overruled  by  Saunders  v.  The  King,  12  Can. 
Cr.  Cas.  174. 

It  yet  remains  to  be  authoritatively. decided  whether  the  betting  opera- 
tions known  as  "bookmaking"  can  legally  be  carried  on  by  professional 
gamblers  at  a  race  track  during  the  races  gambled  upon,  if  the  ''booth" 
is  dispensed  with  and  the  ''bookmaker"  keeps  moving  in  the  crowd  dis- 
playing a  card  containing  the  odds  he  offers  and  recording  his  bets  in  a 
memorandum  book,  and  consequently  has  not  the  exclusive  use  of  any 
part  of  the  enclosure.  See  R.  v.  Moylett,  10  O.W.R.  803;  Powell  v. 
Kempton  Park,  [1899]  A.C.  143;  and  see  notes  to  sees.  226  and  227. 

Latcful  race  or  ffame.] — In  New  Brunswick  it  has  been  decided  that 
betting  on  a  foot  race  is  not  illegal  there  being  no  legislation  either  federal 
or  provincial  to  make  it  so  and  it  being  lawful  at  common  law.  Seely  v. 
Dalton  (1904),  36  N.B.R.  442. 

The  question  of  whether  a  game  is  lawful  or  not  is  one  for  the  judge. 
Beg.  v.  Davies,  [1897]  2  Q.B.  199. 

286«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  two  years'  imprisonment  and  to  a  fine  not  exceeding  two 
thousand  dollars  who, — 

(a)  makes,  prints,  advertises  or  publishes,  or  causes  or  pro-  Printing 
cures  to  be  made,  printed,  advertised  or  published,  any  lottery 
proposal,  scheme  or  plan  for  advancing,  lending,  giving, 
selling  or  in  any  way  disposing  of  any  property,  by  lots, 
cards,  tickets,  or  any  mode  of  chance  whatsoever;  or, 

(b)  sells,  barters,   exchanges  or  otherwise   disposes  of,  or  Selling 
causes  or  procures,  or  aids  or  assists  in,  the  sale,  barter,  |?^J^^    . 
exchange  or  other  disposal  of,  or  offers  for  sale,  barter  or  * 
exchange,  any  lot,  card,  ticket  or  other  means  or  device  for 
advancing,  lending,  giving,  selling  or  otherwise  disposing 

of  any  property,  by  lots,  tickets  or  any  mode  of  chance 
whatsoever;  or, 

(c)  conducts  or  manages  any  scheme,  contrivance  or  opera-  Conducting 
tion  of  any  kind  for  the  purpose  of  determining  who,  or  loJ^^^T 
the  holders  of  what  lots,  tickets,  numbers  or  chances,  are 

the  winners  of  any  property  so  proposed  to  be  advanced, 
loaned,  given,  sold  or  disposed  of. 

2.  Every  one  is  guilty  of  an  offence  and  liable  on  summary  Buying  lot- 
conviction  to  a  penalty  of  twenty  dollars,  who  bujrs,  takes  or  *®''y  tickets, 
receives  any  such  lot,  ticket  or  other  device  as  aforesaid. 
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3.  Every  sale,  loan,  gift,  barter  or  exchange  of  any  property, 
by  any  lottery,  ticket,  card  or  other  mode  of  chance  depending 
upon  or  to  be  determined  by  chance  or  lot,  is  void,  and  all 
property  so  sold,  lent,  given,  bartered  or  exchanged,  is  liable 
to  be  forfeited  to  any  person  who  sues  for  the  same  by  action 
or  information  in  any  court  of  competent  jurisdiction. 

4.  No  such  forfeiture  shall  affect  any  right  or  title  to  audi 
property  acquired  by  any  bond  fide  purchaser  for  valuable  con- 
sideration without  notice. 

5.  This  section  includes  the  printing  or  publishing,  or 
causing  to  be  printed  or  published,  of  any  advertisement,  • 
scheme,  proposal  or  plan  of  any  foreign  lottery,  and  the  sale 
or  offer  for  sale  of  any  ticket,  chance  or  share,  in  any  such 
lottery,  or  the  advertisement  for  sale  of  such  ticket,  chance  or 
share,  and  the  conducting  or  managing  of  any  8:uch  scheme, 
contrivance  or  operation  for  determining  the  winners  in  any 
such  lottery. 

6.  This  section  does  not  apply  to, — 

(a)  the  division  by  lot  or  chance  of  any  property  by  joint 
tenants  or  tenants  in  common,  or  persons  having  joint 
interests  (droits  indivis)  in  any  such  property;  or, 

(b)  raffles  for  prizes  of  small  value  at  any  bazaar  held  for 
any  charitable  or  religious  object,  if  permission  to  hold  the 
same  has  been  obtained  from  the  city  or  other  municipal 
council,  or  from  the  mayor,  reeve  or  other  chief  officer  of 
the  city,  town  or  other  municipality,  wherein  such  bazaar 
is  held,  and  the  articles  raffled  for  thereat  have  first  been 
offered  for  sale  and  none  of  them  are  of  a  value  exceeding 
fifty  dollars; 

(c)  the  Art  Union  of  London,  Great  Britain,  or  the  Art 
Union  of  Ireland.  55-56  V.,  c.  29,  s.  205 ;  58-59  V.,  c.  40, 
s.  1 ;  1  E.  VII.,  c.  42,  s.  2 ;  6  E.  VII.,  c.  6,  s.  1. 

Lottery  defined.^ — A  lottery  is  a  distribution  of  prizes  by  lot  or  chance 
without  the  use  of  any  skill.  Archibold  Grim.  Plead.  (1900),  1141;  R.  v. 
Harris  (1866),  10  Cox  C.C.  352;  Barclay  v.  Pearson.  [18931  2  Ch.  154; 
Stoddard  v.  Sagar,  [1895]  2  Q.B.  474;  Hall  v.  Cox.  [1899]  1  Q.B.  198. 

Province  cannot  authorize.l — Provincial  Legislatures  haye  no  power  to 
authorize  the  running  of  lotteries;  and  no  action  can  be  maintained  for  the 
recovery  of  money  under  a  contract  for  the  operation  of  a  lottery  scheme 
which  would  contravene  the  criminal  law.  Brault  v.  St.  Jean  Baptiste 
Association   (1900),  4  Can.  Cr.  Cas.  284   (S.C.  Can.). 

In  an  Ontario  case  the  complainant  went  to  the  defendant's  place  of 
business,  and  having  been  told  by  defendant  that  in  certain  spaces  on  two 
shelves  there  were  in  cans  of  tea,  a  gold  watch,  a  diamond  ring,  or  $20  in 
money,  he  paid  $1  and  received  a  can  of  tea,  which,  containing  an  article 
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of  Bmall  value,  he  handed  the  can  back,  paid  an  additional  50  cents  and 
leoeived  another  can,  which  also  contained  an  article  of  small  value;  he 
handed  this  can  back  also,  paid  another  50  cents  and  received  another  can 
which  also  contained  an  article  of  small  value.  It  was  held  that  the  ob- 
ject really  sought  for,  and  for  the  chance  of  obtaining  which  the  money 
was  paid  was  one  of  the  three  prizes  named;  and  that  the  transaction 
constituted  an  offence.    R.  v.  Freeman  (1889),  18  Ont.  R.  524. 

But  the  offer  of  prizes  to  the  nearest  guesser  of  the  number  of  beans 
contained  in  a  jar  exhibited  to  view  is  not  a  lottery,  as  it  is  a  matter  of 
judgment  or  skill  and  not  of  chance.    R.  v.  Dodds  (1884),  4  O.R.  390. 

And  where  a  shopkeeper  placed  in  his  shop  window  a  jar  containing  a 
number  of  buttons  of  different  sizes,  and  advertised  a  prize  of  a  pony  and 
cart,  which  he  exhibited  in  his  window  to  the  person  who  should  guess  the 
number  nearest  to  the  number  of  buttons  in  tne  jar;  stipulating  that  the 
successful  one  should  buy  a  certain  amount  of  his  goods;  this  was  held 
not  to  be  a  "mode  of  chance''  for  the  disposal  of  property  within'  the 
meaning  of  the  Lottery  Act,  as  the  approximation  of  the  number  of  but- 
tons depended  upon  the  exercise  of  judgment,  observation  and  mental 
effort.     R.  V.  Jamieson    (1884),  7  O.R.   149. 

The  advertising  by  a  firm  of  shopkeepers  in  a  newspaper  of  a  prize 
to  be  awarded  to  the  one  of  their  customers  who  could  make  the  nearest 
guess  to  the  number  of  their  cash  sales  on  a  given  day,  is  not  a  violation 
of  this  section.    The  King  v.  Fish,  11  Can.  Cr.  Cas.  201. 

Defendant  company,  as  a  means  of  advertising  their  soap  at  an  ex- 
hibition held  at  St.  John,  offered  a  piano  as  a  prize  for  the  person  guess- 
ing the  correct  weight  or  the  nearest  to  the  correct  weight  of  a  large  cake 
or  block  of  soap  exhibited  at  the  said  exhibition.  The  guessing  was  free 
and  all  persons  who  desired  to  guess  were  provided  with  coupon  tickets 
upon  which  to  mark  their  guesses.  The  tickets  were  depositee!,  or  were 
supposed  to  be  deposited,  in  a  box,  and  the  corresponding  coupons  're- 
tained by  the  respective  guessers.  The  plaintiff  guessed  within  a  shade 
of  the  correct  weight,  and  after  the  soap  had  been  weighed  presented 
her  coupon  with  her  guess  marked  thereon,  but  the  judges  could  not  find 
her  ticket  in  the  box  and  awarded  the  prize  to  another  person  who  guess 
was  not  so  near  the  correct  weight  as  the  plaintiff's.  Plaintiff  afterwards 
brought  an  action  for  breach  of  contract.  It  was  held  by  the  Supreme 
Court  of  Xew  Brunswick  on  demurrer  to  plaintiff's  declaration,  that  the 
competition  was  not  a  lottery  within  the  meaning  of  the  Criminal  Code, 
and  that  the  exercise  of  judgment  required  in  the  guessing  was  a  sufficient 
consideration  to  support  the  contract.  Dunham  v.  St.  Croix  Soap  Co. 
(1897),  33  Can.  Law  Jour.  444. 

The  sale  of  lottery  tickets  is  an  offence,  whether  made  for  profit  or  not. 
R.  V.  Parker,  9  Man.  R.  203. 

XeicBpaper  prize  competition.] — In  the  case  of  a  newspaper  sold  with 
coupons  to  be  filled  up  by  purchasers  with  the  name«i  of  the  winning  horses 
in  a  horse  race  and  the  reward  of  a  money  prize  for  the  correct  guesses, 
it  is  a  question  of  fact  to  be  decided  whether  the  money  received  was  paid 
in  consideration  of  a  promise  to  pay  a  prize  on  the  event  of  the  race  or 
was  only  the  ordinary  price  of  the  newspaper.  R.  v.  Stoddart,  70  L.J.Q.B, 
189.  And  the  sale  of  extra  coupons  at  a  fixed  price  is  a  fact  to  be  taken 
into  consideration.  Ibid.  Stoddart  v.  Sagar,  [1895]  2  Q.B.  474,  18  Cox 
C.C.  166;  Caminada  v.  Hulton,  17  Cox  C.C.  307. 

An  offer  of  a  money  prize  by  a  newspaper  coupon  scheme  under  which 
the  readers  were  asked  to  predict  the  number  of  registered  births  and 
deaths  in  a  certain  district  during  a  certain  period,  was  held  not  to  con- 
stitute a  lottery.     Hall  v.  Cox,  [1899]   1  Q.B.  198. 
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A  competition  for  a  prize  offered  for  the  nearest  estimates  of  the 
number  of  votes  to  be  cast  at  a  coming  election  and  the  sale  of  certificates 
of  admission  thereto  in  consideration  of  money  paid  or  services  performed, 
does  not  constitute  a  lottery  offence  under  Code  see.  236.  The  King  v. 
Johnston   (1902),  7  Can.  Cr.  Cas.  525. 

The  proprietors  of  a  weekly  newspaper  distributed  to  the  public  pro- 
miscuously a  number  of  medals  each  bearing  a  different  number  and  the 
words  "Keep  this,  it  may  be  worth  £100.  See  the  Weekly  Telegraph  to- 
day." Numbers  were  arbitrarily  selected  for  prizes  by  them  and  the 
winning  numbers  were  published  weekly  in  their  paper.  The  object  of 
the  scheme  was  to  induce  the  public  to  buy  the  paper.  Information  as 
to  the  winners  could  be  obtained  without  any  payment,  or  sending  in  any 
coupon.  The  newspaper  proprietors  were  found  guilty  of  holding  and 
carrying  on  a  lottery  within  the  Gaming  Act,  1802.  .  Wills  v.  Young, 
[1907]   1  K.B,  448. 

Lottery — Proceedings  against  corporation.] — In  the  Province  of  Alberta 
which  has  no  grand  jury  system,  a  corporation  may  be  compelled  to  answer 
to  an  indictable  offence  (ex  gr.  conducting  %  lottery  scheme)  by  a  formal 
written  charge  in  lieu  of  an  indictment,  such  charge  being  laid  by  the 
Attorney-General  or  by  his  direction  or  with  the  consent  or  order  of  a 
judge  and  notice  thereof  being  served  on  the  corporation  under  section 
918  of  the  Revised  Code.  R.  v.  Standard  Soap  Co.  (1907),  12  Can.  Cr. 
Cas.  290, 

Prize  dependent  upon  chance  toithout  skill — Illusory  condition,]^- 
Where  tickets  for  a  drawing  by  lot  are  sold  as  part  of  a  scheme  for  the 
disposal  of  goods,  and  the  holder  of  the  winning  ticket  is  required  by 
the  conditions  of  the  drawing  to  shoot  a  turkey  at  fifty  yiirds  in  five  shots 
in  order  to  win  the  prize,  such  circumstance  does  not  necessarily  take  the 
case  outside  of  the  lottery  sections  of  the  Criminal  Code.  It  is  a  ques- 
tion for  the  jury  whether  such  condition  was  imposed  as  a  contest  of  skill, 
or  as  a  mere  pretence  in  evasion  of  the  lottery  law.  Where  the  evi- 
dence shews  that  any  person  could  easily  comply  with  the  condition  and 
the  jury  found  the  advertiser  of  the  scheme  guilty  of  advertising  a 
lottery,  the  verdict  will  be  supported  as,  in  effect,  finding  that  there  was 
no  real  element  of  skill  involved  in  the  condition.  The  King  v.  Johnson, 
6  Can.  Cr.  Cas.  48,  14  Man.  R.  27. 

Sweepstake  on  horse  race.] — In  Hard  wick  v.  Lane,  [1904]  1  K.B.  204, 
the  Divisional  Court  (Lord  Alverstone,  C.J.,  and  Lawrance  and  Kennedy, 
JJ.),  held  that  a  sweepstake  on  a  horse  race  is  an  illegal  lottery  within 
the  Gaming  Act,  1802. 

Search  for  gambling  paraphernalia.] — The  finding  of  lottery  tickets  and 
other  -paraphernalia  of  a  lottery  on  the  premises  entered  under  a  search 
order  for  instruments  of  gaming  does  not  in  itself  constitute  a  primft 
facie  case  nor  shift  the  onus  of  proof  to  the  defence.  Section  985  which 
declares  that  the  finding  of  instruments  of  gaming  upon  an  order  of  search 
under  Code  sec.  641,  shall  constitute  primft  facie  evidence  that  the  place 
is  used  as  a  common  gaming  house  and  that  play  was  going  on,  has  no 
application  to  a  charge  under  section  236  for  selling  lottery  tickets. 
R.  v.  Hong  Gaey  (1907),  12  Can.  Cr.  Cas.  366  (B.C.). 

Search  order  for  lottery  devices.] — See  sec.  641. 

Examination  of  person  arrested  on  search  order.] — See  sec.  642. 

Ptnaltj.  287.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

to  five  years'  imprisonment  who, — 
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(a)  without  lawful  excuse,  neglects  to  perform  any  duty  Not  bury- 
either  imposed  upon  him  by  law  or  undertaken  by  him  \"^j[*'® 
with  reference  to  the  burial  of  any  dead  human  body  or 
human  remains;  or,  • 

(b)  improperly  or   indecently  interferes  with  or  offers  any  Indignity 
indignity  to  any  dead   human   body  or   human   remains,  J|^y®*** 
whether  buried  or  not.    55-56  V.,  c.  29,  s.  206. 

At  common  law,] — Exposing  the  naked  dead  body  of  a  child  in  or  near 
the  highway  and  within  view  therefrom  is  a  common  Uw  nuisance.  R. 
V.  Clark,  15  Cox  C.C.  171. 

And  to  leave  unburied  the  corpse  of  a  person  for  whom  the  accused  was 
bound  to  provide  Christian  burial,  was  an  indictable  misdemeanour,  if  the 
accused  were  shewn  to  have  been  of  ability  to  provide  such  burial.  R.  v. 
Vann  (1851),  2  Den.  325;  R.  v.  Stewart,  12  A.  &  £.  773;  Jenkins  v. 
Tucker    (1788),  1  H.   Bl.  90. 

It  is  also  a  common  law  misdemeanour  to  remove  without  authority  a 
corpse  from  a  grave  in  a  church  burial  ground;  R.  v.  Sharpe,  Dears.  &  B. 
160;  7  Cox  214;  or  to  sell  a  dead  body  without  lawful  authority  for  the 
purpose  of  dissection.  R.  v.  Lynn,  1  Leach  479,  1  R.R.  607;  R.  v.  Gilles, 
R.  A  R.  366(n)  ;  R.  V.  Cundick,  Dowl.  k  Ry.  13;  R.  v.  Duffin,  R.  &  R.  365. 

Stranger  undertaking  to  bury.] — The  neglect  to  decently  bury  a  dead 
human  body  by  a  person  who  has  undertaken  to  do  so  and  has  removed  the 
body  with  that  expressed  intent  is  an  indictable  offence  under  this  section, 
although  such  person  w^as,  apart  from  such  undertaking,  under  no  legal 
obligation  in  respect  of  the  burial.  R.  v.  Newcomb  (1898),  2  Can.  O. 
Cas.  255. 

Coroner's  right.^ — A  coroner  has  a  legal  right  to  direct  a  disinterment 
for  the  purposes  of  holding  an  inquest.  R.  v.  Clerk  (1702),  Holt  167;  R. 
f.  Bond  (1716),  1  Str.  22;  Jervis  on  Coroners,  6th  ed.  37.  Any  disposition 
of  a  corpse  to  obstruct  or  prevent  a  coroner's  inquest  when  one  ought  to 
be  held  is  a  common  law  misdemeanour.  R.  v.  Stephenson,  13  Q.B.D. 
331;  R.  V.  Price,  12  Q.B.D.  247. 

Vagrancy, 

288.  Every  one  is  a  loose,  idle  or  disorderly  person  or  Vagrant, 
vagrant  who, — 

(a)  not'  having  any  visible  means  of  subsistence,  is   found  No  visible 
wandering  abroad  or  lodging  in  any  bam  or  outhouse,  or  ""^ans  <>* 
in  any  deserted  or  unoccupied  building,  or  in  any  cart  or  *"PP^'  " 
wagon,  or  in  any  railway  carriage  or  freight  car,  or  in  any 
railway  building,  and  not  giving  a  good  account  of  him- 
self, or  who,  not  having  any  visible  means  of  maintaining 
himself,  lives  without  employment; 

(h)  being  able  to  work  and  thereby  or  by  other  nieans  to  ^'ot  main- 
maintain  himself  and  family,  wilfully  refuses  or  neglects  fam/uf 
to  do  80; 

(c)  openly  exposes  or  exhibits  in  any  street,  road,  highway  Indecent 
or  public  place,  any  indecent  exhibition ;  exhibitions. 
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(d)  without  a  certificate  signed,  within  six  months,  by  a 
priest,  clergyman  or  minister  of  the  Gospel,  or  two  justices, 
residing  in  the  municipality  where  the  alms  are  being 
asked,  that  he  or  she  is  ^  deserving  object  of  charity, 
wanders  about  and  begs,  or  goes  about  from  door  to  door, 
or  places  himself  or  herself  in  any  street,  highway,  passage 
or  public  place  to  beg  or  receive  alms; 

(e)  loiters  on  any  street,  road,  highway  or  public  place,  and 
obstructs  passengers  by  standing  across  the  footpath,  or  by 
using  insulting  language,  or  in  any  other  way; 

(f)  causes  a  disturbance  in  or  near  any  street,  road,  high- 
way or  public  place,  by  screaming,  swearing  or  singing,  or 
by  being  drunk,  or  by  impeding  or  incommoding  peaceable 
passengers ; 

(9)  by  discharging  firearms,  or  by  riotous  or  disorderly 
conduct  in  any  street  or  highway,  wantonly  disturbs  the 
peace  and  quiet  of  the  inmates  of  any  dwelling-house  near 
such  street  or  highway; 

(h)  tears  down  or  defaces  signs,  breaks  windows,  or  doors 
or  door  plates,  or  the  walls  of  houses,  roads  or  gardens,  or 
destroys  fences; 

(i)  being  a  common  prostitute  or  night  walker,  wanders  in 
the  fields,  public  streets  or  highways,  lanes  or  places  of 
public  meeting  or  gathering  of  people,  and  does  not  give 
a  satisfactory  account  of  herself ; 

(j)  is  a  keeper  or  inmate  of  a  disorderly  house,  bawdy- 
house  or  house  of  ill- fame,  or  house  for  the  resort  of  prosti- 
tutes; 

(k)  is  in  the  habit  of  frequenting  such  houses  and  does  not 
give  a  satisfactory  account  of  himself  or  herself;  or, 

(I)  having  no  peaceable  profession  or  calling  to  maintain 
himself  by,  for  the  most  part  supports  himself  by  gaming 
or  crime,  or  by  the  avails  of  prostitution.  55-56  V.,  c.  29, 
s.  207 ;  63-64  V.,  c.  46,  s.  8. 

Describing  the  offence,] — A  summary  conviction  for  being  "a  loose,  idle 
person  or  vagrant''  without  specifying  in  what  the  vagrancy  consisted  under 
Code  sec.  207.  is  void  for  uncertainty.  R.  v.  McCormack  (1903),  7  Can.  Cr. 
Cas.  135,  9  B.C.R.  497. 

In  Quebec  it  has  been  held  that  a  conviction  under  the  vagrancy  clauses 
of  the  Criminal  Code  must  find  that  the  accused  is  a  loose,  idle  or  dis- 
orderly person  or  vagrant  and  a  conviction  which  merely  declares  that 
the  accused  was  guilty  of  being  drunk  and  causing  a  disturbance  is  invalid. 
R.  V.  Harkness   (1906),  12  Can.  Cr.  Cas.  54,  per  Hutchinson,  ], 

The  correctness  of  the  decision  in  the  Harkness  Case  is  doubted.  Sec- 
tion 238  gives  an  enlarged  statutory  meaning  to  the  word  vagrant  and 
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includes  with  the  definition  many  offences  of  varied  description  enumerated 
in  its  items  (a)  to.  (1)  inclusive.  It  would  seem  more  in  harmony  with 
the  procedure  of  the'  Code  and  with  the  fundamental  principles  of  criminal 
law  that  the  accused  should  be  charged  in  the  information  with  the  pre- 
cise offence  of  the  particular  item  of  the  statutory  definition  relied  upon. 
The  better  way  would  no  doubt  be  to  charge  that  the  accused  is  a  vagrant 
in  that  he  was  found  wandering  abroad  not  having  any  visible  means  of 
subsistence  and  not  giving  a  good  account  of  himself,  or  (as  the  case  may 
be)  in  that  he  caused  a  disturbance  in  a  public  place  by  being  drunk,  or 
other  specific  offence  set  out  in  sec.  238.  Section  723(3)  declares  that  the 
description  of  any  offence  in  the  words  of  the  Act  creating  the  offence  shall 
he  sufficient,  but  this  does  not  deprive  the  accused  of  his  right  to  be  in- 
formed of  the  nature,  time  and  pla^e  of  the  offence  to  which  he  is  called 
upon  to  plead. 

(a) — \o  visible  means  of  support, "l-^Bj  a  proviso  in  sec.  239  no  aged 
or  infirm  person  shall  be  convicted  as  a  loose,  idle  or  disorderly  person 
or  vagrant,  for  any  reason  coming  within  paragraph  (a)  of  this  section, 
in  the  county  of  which  he  has  for  the  two  years  immediately  preceding 
been  a  resident. 

A  person  suspected  of  being  a  confidence  man  had  registered  at  a  hotel 
and  on  the  same  day  was  arrested  at  a  railway  station  as  a  suspicious 
character.  On  his  person  were  found  two  cheques  one  for  $700  and  an- 
other for  $900  which  were  sworn  to  be  such  as  are  used  by  confidence 
men,  also  a  mileage  ticket  nearly  used  up  issued  in  the  name  of  another 
person  and  $8  in  cash.  He  offered  no  explanation  of  the  cheques  or  ticket 
and  gave  no  information  about  himself.  It  was  held  that  he  could  not  be 
froperly  convicted  as  a  vagrant  on  the  evidence.  R.  v.  Bassett,  10  Ont. 
Prac.  R.  386,  per  Osier,  J.  Before  a  person  can  be  convicted  under  sub- 
sec,  (a),  he  must  have  acquired  in  some  degree  a  character  which  brings 
him  within  it  as  an  idle  person,  who  has  no  visible  means  of  maintain- 
ing himself,  for  example,  not  "paying  his  way"  or  being  apparently  able 
to  earn  a  livelihood  but  without  means  yet  lives  without  employment. 
Ibid. 

If  the  accused  resides  for  a  portion  of  the  year  with  his  parents  at 
their  request,  they  being  able  and  willing  to  provide  for  his  support,  a 
conviction  for  vagrancy  under  Cr.  Code  sec.  238(a)  because  "not  having 
had  any  visible  means  of  maintaining  himself  he  had  lived  without  employ- 
ment" should  be  quashed.  Semble,  although  it  may  appear  that  part  of  the 
money  by  which  the  accused  is  supported  with  bis  parents  had  been  ac- 
quired by  him  by  his  gaming,  etc.,  prior  to  the  time  of  the  offence  charged, 
end  that  the  accused  while  so  resident  with  his  parents  idled  away  his 
time  in  places  of  nublic  resort,  such  does  not  justify  a  conviction  for 
vagrancy.     R.  v.  Riley,  2  Can.  Cr.  Cas.  128. 

(6) — Failure  to  maintain  the  family.] — In  order  to  constitute  a  wilful 
refusal  or  neglect  on  the  part  of  a  husband  to  maintain  his  family,  under 
Cr.  Code  sec.  238(b),  it  is  necessary  that  he  should  be  under  a  legal  obliga- 
tion to  do  so,  and  his  failure  to  maintain  his  wife,  who  had  left  him  with- 
out valid  cause  and  refused  to  return,  is  not  an  offence  under  that  section. 
R.  V.  Leclair  (1898),  2  Can.  Cr.  Cas.  297;  Flannagan  v.  Overseers  (1857), 
3  Jurist  N.S.  1103;  Morris  v.  Edmonds,  18  0>x  C.C.  627. 

To  constitute  a  wilful  refusal  or  neglect  by  a  husband  to  maintain  his 
wife,  there  must  be  an  absence  of  any  reasonable  ground  for  believinff  the 
refusal  or  neglect  to  be  lawful.  A  husband  who  has  been  ordered  by  a 
civil  court  in  an  action  brought  by  his  wife  for  separation  to  pay  to  his 
wile  an  interim  alimentary  allowance  is  relieved  from  that  liability  in  the 
Province  of  Quebec  on  proof  that  the  wife  is  supporting  herself  by  im- 
morality, and  a  criminal  prosecutiim  against  him  for  non-support  will  be 
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dismissed  on  the  like  proof.     Anonymous  case  H v.  H (1902),  6 

Can.  Cr.  Cas.   163. 


(c) — Indecent  exhibition  in  public  place.] — Semble — ^The  term  "public 
place"  includes  a  place  to  which  the  public  have  access  only  upon  pay- 
ment for  admission,  ex  gr.,  a  theatre.  Ex  parte  Ashley,  8  Can.  Cr.  Cas. 
328.    See  also  Code  sec.  20$. 

(d) — Begging.] — It  must* be  shewn  that  the  wandering  about  and  beg- 
ging is  a  mode  of  life  with  the  accused,  and  the  section  does  not  apply 
where  persons  with  regular  occupations  temporarily  out  of  employment 
through  a  *'strike"  go  about  seeking  public  contributions  in  aid  of  a  gen- 
eral fund  to  sustain  the  strikers  and  their  families.  Pointon  v.  Hill,  12 
Q.B.D.  306. 

(c) — Loitering,  etc.] — ^A  licensed  cabman  who  contrary  to  a  city  ordin- 
ance loitered  on  the  street  near  the  entrance  of  a  hotel  and  solicited  pas- 
sengers to  hire  his  cab  was  held  not  within  this  provision  where  no  ob- 
struction of  passengers  was  shewn.  Smith  v.  The  Queen,  4  Montreal  L.R. 
325. 

As  to  religious  gatherings  on  streets  and  highways  and  their  regula- 
tion by  local  laws  and  by-laws.  See  R.  v.  Watson  (1896),  6  Can.  Cr. 
Cas.  331,  and  note  ibid.,  page  338. 

(/) — Causing  dysturbance.] — It  is  not  sufficient  to  charge  merely  that 
the  accused  was  drunk  on  a  public  street  without  alleging  further  that  he 
caused  a  disturbance  in  such  street  by  being  drunk.  Ex  parte  Despatie, 
9  Legal  News  (Montreal)  387;  R.  v.  Daly,  24  C.L.J.  157,  12  Ont.  Prac. 
411. 

"Disturbing  the  inhabitants"  of  a  town  was  held  by  Wilson,  C.J.,  to 
mean  annoying  them,  as  by  making  a  noise  which  interferes  with  the 
thoughts  or  proceedings  of  others.  R.  v.  Martin  (1886),  12  O.R.  800.  It 
is  distinguishable  from  the  term  "creating  a  disturbance,"  which  applies 
either  to  raising  a  clamour,  commotion,  quarreling  or  fighting,  and  refers 
to  conduct  of  the  nature  of  a  breach  of  the  peace.  Ibid.  The  disturbance 
should  be  of  the  nature  of  a  nuisance.  Thomson  v.  Mavor  of  Croydon,  16 
Q.B.  708. 

It  may  also  be  observed  that  the  mere  fact  of  drunkenness  in  a  street 
is  not  sufficient  to  create  an  offence  under  sec.  238(f),  nor  would  the 
drunkenness  and  the  making  of  a  disturbance  combined  necessarily  bring 
the  case  under  the  vagrancy  clauses.  Sub-section  (f)  declares  a  person 
a  vagrant  who  causes  a  disturbance  in  a  street,  etc.,  by  screaming,  swear- 
ing or  singing,  or  by  being  drunk,  or  by  impeding  or  incommoding  peace- 
able passengers.  It  is  obvious  that  singing  in  a  street  road  or  public 
place  is  not  necessarily  a  causie  of  disturbance  and  is  not  prohibited  un- 
less that  result  follows,  and,  in  the  same  way,  the  state  of  drunkenness 
must  cause  a  disturbance  or  it  will  not  bring  the  drunken  person  within 
these  sections  of  the  Code:  The  offence  of  being  drunk  on  a  public  street 
is  a  municipal  one,  regulated  in  many  provinces  by  their  municipal  Acts 
and  municipal  by-laws  passed  thereunder. 

Slandering  a  person  in  a  restaurant  open  to  the  public  is  not  an  offence 
under  sec.  238,  either  as  an  obstruction  to  passenger  by  using  insulting 
language,  or  as  a  disturbance  incommoding  passengers.  R.  v.  Mercier 
(1901),  6  Can.  Cr.  Cas.  44,  20  Que.  S.C.  28. 

if) — Disorderly  conduct  in  public  place.] — A  licensed  saloon  and  bil- 
liard hall  is  a  "public  place"  under  Rev.  Cr.  Code,  sees.  197  and  238,  and 
a  person  causing  a  disturbance  therein  by  being  drunk  is  liable  as  a 
vagrant.     The  King  v.  Kearney   (1907),  12  Can.  Cr.  Cas.  349. 
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But  in  Quebec  Province  it  has  been  held  that  a  restaurant  open  to 
the  public  is  not  a  "public  place"  within  the  meaning  of  this  section.  R. 
V.  Mercier  (1901),  6  Can.  Cr.  Cas.  44,  20  Que.  S.C.  28. 

A  municipal  by-law  prohibiting  profane  swearing,  etc.,  in  any  ''street 
or  public  placef*  was  held  not  to  include  a  private  office  in  a  custom  house. 
E.  T.  Bell,  25  O.R.  272. 

(/) — Asaetnhly  in  public  street.] — The  mere  fact  of  holding  a  meeting 
in  a  street  does  not  necessarily  imply  the  impeding  or  incommoding  of 
peaceable  passengers,  and  proof  of  actual  impeding  or  incommoding  is  es- 
sential to  justify  a  conviction.  Criminal  Code,  sec.  238  does  not  apply  to 
persons  of  general  good  character,  but  is  intended  to  apply  to  loose,  idle 
and  disorderly  persons  only.  The  King  v.  Kneeland,  11  Que.  K.B.  85,  6  Can. 
Cr.  Cas.  81. 

(») — Prostitutes.] — Sub-section  (i)  taken  from  the  Vagrant  Act,  32  & 
33  Vict.  (Can.)  ch.  28,  does  not,  on  its  true  construction,  declare  that  be- 
ing a  prostitute,  etc.,  makes  such  persons  liable  to  punishment  as  such, 
but  only  those  who  when  found  at  the  places  mentioned,  under  circum- 
stances suggesting  impropriety  of  purpose,  on  request  or  demand  are  tm- 
able  to  give  a  satisfactory  account  of  themselves.  R.  v.  Arscott  (1885), 
9  OJL  541,  per  Rose,  J.;  but  see  Arscott  v.  Lilley,  11  O.R.  153. 

"A  common  prostitute  wandering  in  the  public  streets  should  not  be 
apprehended  and  taken  to  a  lock-up  without  knowing  what  it  is  for.  In 
the  nature  of  things  she  should  know,  if  she  is  taken  up,  what  it  is  for. 
She  is  not  to  be  taken  at  all,  until  she  has  failed  to  give  a  satisfactory 
acooimt  of  herself.  If  she  is  not  asked  what  business  she,  a  common 
prostitute,  has  wandering  in  the  streets,  or  why  it  is  she  is  there,  she 
may  not  know  whether  she  is  taken  up  for  murder  or  for  robbery,  or  for 
what  other  offence,  or  whether  ^he  is  taken  up  for  any  offence  at  all ;  and 
she  cannot  suppose  she  is  taken  up  for  wandering  in  the  streets,  though 
she  is  a  common  prostitute,  so  long  as  she  is  conducting  herself  harm- 
lessly and  decently,  and  just  as  other  people  are  conducting  themselves. 
The  conviction  should  allege  that  the  woman  was  asked  before  she  was 
taken,  or  at  the  time  of  her  being  taken,  to  give  an  account  of  herself— 
that  is  of  her  wandering  in  the  public  streets,  she  being  a  common  pros- 
titute or  night-walker — and  that  she  did  not  give  a  satisfactory  account 
of  herself."    R.  v.  Levecque   (1870),  30  U.C.Q.B.  509. 

(/) — Houses  of  ill-fame.] — ^Keeping  the  house  does  not  necessarily  im- 
port property,  but  may  signify  that  share  of  "government  which  the  wife 
has  in  a  family  as  well  as  the  husband.  R.  v.  Williams,  10  Mod.  63;  R. 
V.  Dixon,  10  Mod.  335;  R.  v.  Warren  (188),  16  O.R.  590. 

Though  the  charge  is  general,  yet  at  the  trial  evidence  may  be  given 
of  particular  facts,  and  the  particular  time  of  doing  them.  Witnesses  who 
speak  simply  to  a  general  reputation  without  being  able  to  point  to  any- 
thing particular,  may  easily  attribute  the  character  of  a  common  bawdy 
house  or  a  house  of  ill- fame  to  a  house  to  which,  however  irregular  may 
be  the  life  of  its  inmates,  the  law  does  not  affix  that  .character.  R.  v. 
St.  CUir  (1900),  3  Can.  Cr.  Cas.  651   (Ont.).  .     ' 

A  conviction  for  that  the  accused  was  on  April  21  "and  on  divers 
other  days  and  times  during  the  month  of  April"  the  keeper  of  a  disorderly 
house,  based  upon  an  information  in  like  terms  laid  on  April  29,  is  bad, 
because  it  may  be  read  as  inclusive  of  an  offence  committed  subsequently 
to  the  laying  of  the  information,  and  including  the  date  of  the  conviction, 
as  to  which  the  prisoner  was  not  charged  on  her  trial  before  the  convicting 
magistrate.    R.  v.  Keeping  (1901),  4  Can.  Cr.  Cas.  494  (N.S.). 

It  was  held  in  R.  v.  Keeping  (1901),  4  Can.  Cr.  Cas.  494,  per  Weather- 
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be,  J.  (N.S.),  that  to  give  jurisdiction  to  a  justice  to  punish  on  summary 
conviction  the  keeper  of  a  disorderly  house  under  the  vagrancy  clauses  of 
the  Code,  the  information  must  charge  that  the  accused  is  a  loose,  idle 
or  disorderly  person  or  vagrant,  and  that  it  is  not  sufficient  to  charge 
simply  that  the  person  is  a  keeper  of  a  disorderly  house,  although  that 
fact  constitutes  the  person  a  loose,  idle  or  disorderly  person  or  vagrant, 
by  virtue  of  sec.  238.  It  may  be  doubted  whether  that  view  is  correct, 
as  by  sec.  654(2)  an  information  may  be  either  in  the  Code  form  3,  or 
to  the  like  effect. 

A  conviction  should  not  be  made  upon  a  charge  of  keeping,  or  being  an 
inmate  of,  a  bawdy  house  upon  evidence  of  general  reputation  only,  and 
the  prosecution  should  be  required  to  produce  proof  of  acts  or  conduct 
from  which  the  character  of  the  house  may  be  inferred.  R.  v.  St.  Clair 
(1900),  3  Can.  Cr.  Cas.   551    (Ont.  C.A.). 

The  conduct  and  statements  of  the  inmates  of  an  alleged  bawdy  house 
at  the  time  of  their  arrest  therein  may  properly  be  proved  in  support  of 
the  charge.     Ibid. 

Where  the  "keeper"  is  charged,  the  punishment  may  be,  (a)  on  sum- 
mary conviction  before  a  justice,  fine  of  $50  or  six  months'  imprisonment, 
or  both;  (b)  on  summary  trial  under  sec.  773,  fine  (including  costs)  ^00 
or  six  months'  imprisonment,  or  both  (Code  sec.  781) ;  (c)  on  trial  under 
indictment,  one  year's  imprisonment  (Code  sec.  228)  or  a  fine  in  discre- 
tion, or  both    (Code  sec.  1035). 

A  charge  of  "keeping  a  bawdy  house  for  the  resort  of  prostitutes" 
charges  one  offence  only  although  keeping  a  bawdy  house  is  itself  an  offence 
and  so  by  virtue  of  sub-sec.  ( j )  is  the  keeping  of  a  house  for  the  resort  of 
prostitutes.     R.  v.  McKenzie,  2  Man.  R.  168. 

In  Alberta  it  has  been  held  that  a  conviction  by  a  police  magistrate 
for  being  an  inmate  of  a  bawdy  house  and  imposing  a  fine  of  over  $50 
but  which  with  costs  is  less  than  $100  will  be  considered  as  a  conviction 
upon  summary  trial  under  Part  XVI.  of  the  Code  if  the  record  of  proceed- 
ings shews  that  the  charge  was  reduced  to  writing  and  pleaded  to  by  the 
accused  although  the  conviction  itself  omits  the  words  ''being  charged 
before  me"  provided  in  Form  55.  R.  v.  Ames   (1903),  10  Can.  Cr.  Cas.  52. 

In  Nova  Scotia  where  a  conviction  made  by  a  city  police  or  stipendiary  ma- 
gistrate for  being  an  inmate  of  a  disorderly  house  follows  the  Code  form  32 
and  does  not  recite  that  the  accused  was  "charged"  before  him  in  the 
words  of  form  55,  the  inference  was  held  to  be  that  the  prosecution  is 
brought  under  the  vagrancy  clauses  and  not  under  the  summary  trials 
procedure.  (Per  Townshend,  J.)  R.  v.  Carter  (1902),  5  Can.  Cr.  Cas. 
401. 

Where  the  proceedings  are  taken  under  the  "summary  convictions" 
procedure,  a  conviction  inflicting  a  punishment  in  excess  of  that  author- 
ized on  summary  conviction  cannot  be  supported  in  habeas  corpus  pro- 
ceedings as  a  conviction  on  "summary  trial"  under  which  the  punishment 
inflicted  is  authorized,  notwithstanding  that  the  magistrate  was  one 
authorized  to  hold  a  summary  trial,  and  that  the  offence  was  of  the  class 
for  which  the  consent  to  such  trial  is  dispensed  with  by  statute.  (Per 
Townshend,  J.)     Ibid. 

A  conviction  by  a  city  stipendiary  magistrate  for  the  offence  of  be- 
ing an  inmate  of  a  bawdy  house  need  not  expressly  state  on  its  face  that 
the  accused  is  a  vagrant.  R.  v.  Young  (1006),  12  Can.  Cr.  Cas.  109 
(N.S.). 

(;) — Right  of  appeal.^ — A  special  right  of  appeal  is  given  (subject  to 
an  exception  in  Saskatchewan  and  Alberta)    by  sec.  797  on  a  summary 
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trial  under  Part  XVI.  in  like  manner  as  from  a  summary  coniriction 
imder  Part  XV.,  where  the  charge  is  keeping  or  being  an  inmate  or  habit- 
ual frequenter  of  any  disorderly  house,  house  of  ill-fame  or  bawdy  house. 

(it) — Frequenters  of  houses  of  iU-fame,] — ^Persons  may  be  able  to  give 
the  most  satisfactory  account  of  themselves  although  they  may  be  in  the 
habit  of  frequenting  such  houses.  Arsoott  v.  Lilley  <1886),  11  O.R.  153, 
181,  14  A.IL  283;  R.  v.  Remon,  16  O.R,  SfiO;  R.  v.  Levecque,  30  U.C.Q.B. 
509.  As  said  by  Wilson,  C.J.,  in  the  Arscott  case: — "They  may  go  to 
preach  to,  or  to  admonish  the  inmates,  to  visit  them  in  sickness,  to  ac- 
quire statistical  information,  or  for  police  purposes,  or  for  the  discovery 
of  crime  or  criminals  or  their  apprehension,  or  the  recovery  of  stolen 
goods,  or  for  the  collection  of  rent  or  debts."    11  O.R.  p.  181. 

A  conviction  for  being  an  unlawful  frequenter  is  not  good,  it  should 
be  for  being  an  habitual  frequenter.    R.  v.  Clark   (1883),  2  O.R.  523. 

{k) — Right  of  appeal  on  charge  of  frequenting.] — ^As  to  the  right  of 
appeal  on  a  "summary  trial"  under  sees.  773  and  774  for  this  offence, 
see  sec.  797. 

{I) — Supported  by  prostitution.] — ^A  woman  who  is  kept  by  a  married 
man  and  who  surrenders  herself  to  sexual  intercourse  with  him  alone,  does 
not  come  under  the  purview  of  sub-section  (1).  R.  v.  Rehe  (1897),  1  Can. 
Cr.  Cas.  63  (Que.). 

In  Gareau's  case,  Que.  (cited  1  Can.  Cr.  Cas.  66)  a  woman  had  been 
convicted  as  a  vagrant  for  having  kept  for  more  than  three  months  a  dis- 
orderly house,  for  the  purposes  of  prostitution  with  a  man  who  was  not 
her  husband  and  who  paid  her;  and  on  a  writ  of  habeas  corpus  the  Court 
of  Queen's  Bench  at  Montreal  unanimously  held  that  the  resorting  to 
her  room  by  only  one  man  did  not  constitute  it  a  disorderly  house,  and 
that  her  illicit  intercourse  with  one  man  alone  did  not  constitute  prosti- 
tuition  within  the  meaning  of  the  paragraph,  and  the  conviction  was  con- 
Bi^uently  quashed. 

(I I — Supported  by  gaming  or  crime.] — The  evidence  on  a  charge  of 
vagrancy  under  Cr.  Code  238  on  the  ground  that  the  accused  had  for  the 
most  part  supported  himself  by  gaming  and  crime  must  shew  that  the 
gaming  or  crime  took  place  during  the  time  within  or  for  which  he  is 
charg^  in  the  information  with  having  been  a  vagrant.  R.  v.  Riley 
(1898),  2  Can.  Cr.  Cas.  128. 

Semble,  although  it  may  appear  that  part  of  the  money  by  which  the 
accuaed  is  supported  with  his  parents  had  6een  acquired  by  him  by  his 
gaming,  etc.,  prior  to  the  time  of  the  offence  charged,  and  that  the  ac- 
cused while  so  resident  with  his  parents  idled  away  his  time  in  places  of 
public  resort,  such  does  not  justiify  a  conviction  for  vagrancy.     Ibid. 

An  accused  person  was  summarily  convicted  under  32-33  Vict.  (Can.), 
eh.  28,  sec.  1,  of  being  "a  person,  who,  having  no  peaceable  profession  or 
calling  to  maintain  himself  by,  but  who  does  for  the  most  part  support 
himself  by  crime  and  then  was  a  vagrant,"  etc.  The  evidence  shewed 
that  the  defendant  did  not  support '  himself  by  any  peaceable  profession 
or  calling  and  that  he  consorted  with  thieves  and  reputed  thieves,  hut  the 
witnesses  did  not  positively  say  that  he  supported  himself  by  crime.  It 
was  held  that  it  was  not  to  be  inferred  that  the  defendant  supported  him- 
self by  crime;  that  to  sustain  the  conviction  there  should  have  been  state- 
ments that  witnesses  be1i<>ved  he  got  his  living  by  thieving  or  bv  aiding 
and  acting  with  thieves  or  by  such  other  acts  and  means  as  shewed  he 
was  pursuing  crime.  R.  v.  Organ,  11  Ont.  Prac.  497,  per  Adam  Wilson, 
C.J. 
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It  is  not  to  be  assumed  that  because  the  accused  has  no  visible  occufui- 
tion  and  is  greatly  addicted  to  gambling  that  the  gambling  contributes 
mainly  to  his  support.    R.  v.  Davidson,  8  Man.  R.  325. 

A  conviction  for  vagrancy  under  Ck>de  sec.  207(1)  is  not  warranted 
where  the  accused  had  at  the  time  of  his  arrest  sufficient  money  for  his 
immediate  needs  and  had  been  regularly  employed  in  another  city  until 
two  months  prior  thereto,  although  he  was  shewn  to  have  been  an  asso- 
ciate of  pickpockets  in  the  city  from  which  he  came.  The  King  v.  Col- 
lette,   10  Can.  Cr.  Cas.  286. 


Penalty  for 
vagrancy. 


Proviso. 


289.  Every  loose,  idle  or  disorderly  person  or  vagrant  is 
liable,  on  summary  conviction,  to  a  fine  not  exceeding?  fifty 
dollars  or  to  imprisonment,  with  or  without  hard  labour,  for 
any  terra  not  exceeding  six  months,  or  to  both:  Provided  that 
no  aged  or  infirm  person  shall  be  convicted  for  any  reason 
within  paragraph  (a)  of  the  last  preceding  section,  as  a  loose, 
idle  or  disorderly  person  or  vagrant  in  the  county  of  which  he 
has  for  the  two  years  immediately  preceding  been  a  resident. 
55-56  v.,  c.  29,  s.  208;  57-58  V.,  c.  57,  s.  1;  63-64  V.,  c.  46, 
8.  3. 

Vagrancy.] — Vagrancy  is  not  an  indictable  offence,  but  loose  and  idle 
persons  were  liable  at  common  law  to  be  apprehended  and  bound  over  for 
their  good  behaviour,  and  were  liable  to  summary  proceedings  before 
justices  of  the  peace  under  various  early  statutes  in  England.  Then 
under  the  Code,  and  under  the  Revised  Act  respecting  Public  Morals, 
R.S.C.  1886,  ch.  157  (sec.  8),  from  which  the  vagrancy  clauses  are  de- 
rived, "inmates"  as  well  as  "keepers"  of  bawdy  houses  were  made  sub- 
ject to  summary  prosecution  as  vagrants,  and  likewise  any  person  who  is 
an  habitual  frequenter  of  a  bawdy  house  and  who,  on  being  asked  by  a 
peace  officer  to  give  an  account  of  himself  or  herself  when  found  there, 
fails  to  give  a  satisfactory  account.  R.  v.  Levecque,  30  U.C.Q.B.  509; 
R.  V.  Clark,  2  Ont.  R.  523;  R.  v.  Arscott,  9  Ont.  R.  541;  Arscott  v.  Lilley, 
11  Ont.  R.  163. 

Inmates  and  frequenters  of  bawdy  house.] — ^Althou^h  sees.  771  and 
773  appear  under  the  general  heading  given  to  Part  XVI.,  i.e.,  "Summary 
trial  of  indictable  offences,*'  the  inclusion  therein  of  the  offences  of  be- 
ing an  inmate  of  a  bawdy  house  or  being  an  habitual  frequenter  of  same, 
must  be  taken  as  referring  to  the  vagrancy  clauses,  sees.  238  and  239, 
and  as  providing  an  alternative  procedure  for  the  enforcement  of  those 
sections  as  well  under  the  "summary  trials"  procedure.  Part  XVT..  as 
under  the  procedure  by  "summary  convictions  by  justices"  (Part  XV.), 
as  there  are  no  other  sections  of  the  Code  dealing  with  "inmates"  and 
"frequenters."  * 

It  is  submitted  that  the  judicial  officers  empowered  by  sec.  771  to  hold 
summary  trials  are  given  absolute  jurisdiction  to  summarily  try  the  of- 
fences of  being  an  inmate  or  habitual  frequenter  of  a  bawdy  house  (sec. 
774),  whether  or  not  such  officers  are  constituted  justices  of  the  peace 
under  their  provincial  laws,  and  that  the  penalty  for  such  offenders  is 
limited  to  that  imposed  by  sec.  239.  The  contrary  has.  however,  been  held 
by  Ritchie,  J.,  of  the  Supreme  Court  of  Nova  Scotia,  in  The  King  v. 
Roberts    (1901),   4   Can.   Cr.   Cas.   263. 

* 

In  that  case  it  was  held  that  the  extended  jurisdiction  by  which  magis- 
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trates  and  certain  other  functionaries  are  empowered  to  summarily  try 
that  and  other  offences  under  Part  XVI.  of  the  Criminal  Code,  and  to 
impose  imprisonment  up  to  six  months  and  a  fine  not  exceeding,  with 
costs,  $100,  is  not  restricted  as  to  the  offence  of  being  an  inmate  of  a 
house  of  ill-fame  by  the  fact  that,  if  the  accused  had  been  prosecuted 
before  such  magistrate  in  his  capacity  of  justice  of  the  peace,  under  the 
"summary  convictions"  clauses  for  the  similar  offence  of  being  a  "vagrant" 
by  reason  of  being  such  inmate,  the  fine  could  not  have  exceeded  §50  in 
addition  to  six  months'  imprisonment.  R.  v.  Roberts  (1901),  4  Can.  Or. 
Cas.  263   (N.S.). 

Keeping  bawdy  house,'] — See  note  to  sec.  228. 

Information  and  fxtrticulara.l — ^The  accused  is  entitled  to  know  under 
which  sub-section  of  sec.  238  he  is  charged,  that  is,  what  the  facts  are 
on  which  the  prosecution  relies,  and  it  is  not  enough  to  charge  simply  that 
the  accused  is  a  loose,  idle  person  or  vagrant.  R.  v.  McCormack  (1903), 
7  Can.  Cr.  Cas.  135,  9  B.C.R.  497. 

BicB  months*  imprisonment,] — ^This  section  only  applies  to  authorize 
six  months'  imprisonment  when  imposed  as  the  substantive  punishment 
on  summary  conviction  for  keeping  a  bawdy  house,  and  not  as  a  means 
of  enforcing  payment  of  a  fine.    R.  v.  Stafford,  1  Can.  Cr.  Cas.  239  (N.S.). 

If  a  fine  imposed  for  an  offence  under  this  section  either  as  the  sole 
punishment  or  with  the  addition  of  imprisonment  for  a  term  not  exceed- 
ing six  months,  the  justice  may  by  his  conviction  after  adjudging  payment 
of  the  fine  order  and  adjudge  that  in  default  of  payment  thereof  the  de- 
fendant be  imprisoned  for  any  period  not  exceeding  three  months  unless 
the  fine  and  the  expenses  of  conveying  the-  defendant  to  gaol  under  the  ' 
commitment  for  such  default  are  sooner  paid.    Section  739(b). 

Instead  of  directing  imprisonment  on  default  of  payment  of  the  fine 
forthwith  or  within  a  limited  time,  the  justice  may,  by  his  conviction, 
order  and  adjudge  that  on  such  default,  the  penalty  shall  be  levied  by 
distress  and,  if  suffltiient  distress  cannot  be  found,  that  the  defendant  be 
imprisoned  for  any  period  not  exceeding  three  months  unless  the  penalty 
and  the  expenses  of  the  distress  and  of  conveying  the  defendant  to  gaol 
are  sooner  paid.     Section  739(a). 

If  the  justice  making  a  summary  conviction  adjudges  a  pecuniary 
penalty  and  a  distress  to  realize  same,  and  in  default  of  sufficient  dis- 
.tress  that  the  defendant  be  imprisoned,  the  costs  of  the  distress  and  of 
conveying  the  defendant  to  gaol  are  not  in  the  discretion  of  the  justice,  but 
must  be  included  in  the  formal  conviction.  R.  v.  Vantassel  No.  1  (1894), 
5  Can.  Cr.  Cas.  128.  The  formal  conviction  may  provide  under  sec. 
739(a)  for  the  payment  of  the  costs  both  of  the  distress  and  of  convey- 
ing to  gaol,  although  the  minute  of  conviction  does  not  include  the  costs 
of  distress  but  merely  directs  imprisonment  unless  the  penalty  and  costs 
and  the  costs  of  conveying  to  gaol  are  sooner  paid.  Ibid.  And  the  omission 
of  a  provision  for  the  costs  of  distress  and  conveying  to  gaol  from  the 
formal  conviction  will  invalidate  the  conviction.  R.  v.  Vantessel  (Ko.  2) 
(1894),  5  Can.  Cr.  Cas.  133. 

Excluding  public  from  court  room,] — ^At  the  trial  of  any  person 
charged  with  an  offence  under  paragraphs  (1),  (j)  and  (k),  of  sec.  238, 
the  court  or  judge  may  order  that  the  public  be  excluded  from  the  room 
or  place  in  which  the  court  is  held  during  such  trial.    Section  645. 

Search  warrants  for  vagrants.] — See  sec.  643. 

Commitment  to  house  of  industry,  etc.] — Section  30  of  the  Prisons  Act 
RI8.C.  1906,  ch.  148,  provides  as  follows: — "If  provision  is  made  therefor 
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by  the  laws  of  the  province  in  which  the  conviction  takes  place,  any  such 
loose,  idle  or  disorderly  person  may,  instead  of  being  committed  to  the 
common  gaol  or  other  public  prison,  be  committed  to  any  house  of  indus- 
try or  correction,  alms  house,  workhouse  or  reformatory  prison." 

Impriaonment  in  default  of  fine.] — ^A  recorder  has  no  right  in  condemn- 
ing the  accused  to  pay  a  fine  and  costs  for  vagrancy  and  to  imprisonment 
in  case  of  non-payment,  to  impose  as  a  condition  of  the  discharge  of  the 
accused  at  the  expiry  of  the  fixed  term  of  imprisonment  the  payment  of 
such  costs  and  of  the  expenses  of  conveyance  to  gaol,  and  such  conviction 
will  be  quashed  on  certiorari. 

Semble,  a  conviction  containing  an  adjudication  so  far  in  excess  of  that 
which  might  lawfully  have  been  imposed  will  not  be  amended  upon  cer- 
tiorari.    Leonard  v.  Pelletier,  9  Can.  Cr.  Cas.  19   (Que.). 
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PART  VI. 

OFFENCES  AGAINST  THE  PERSON  AND  REPUTATION. 

Inierpretaiion. 

240.  In  this  Part,  unless  the  context  otherwise  requires, —  Definitions. 

(a)  'fonn  of  marriage'  includes  any  form  either  recognized  'Form of 
as  a  valid  form  by  the  law  of  the  place  where  it  is  gone  marriage.' 
through,  or  which,  though  not  so  recognized,  is  such  that 

a  marriage  celebrated  there  in  that  form  is  recognized  as 
binding  by  the  law  of  the  place  where  the  offender  is  tried ; 

(b)  'guardian'  includes  any  person  who  has  in  law  or  in  'Guardian.' 
fact  the  custody  or  control  of  any  child  referred  to ; 

(c)  'abandon'  or  'expose'   includes  a  wilful   omission   to  'Abandon.' 
take  charge  of  any  child  referred  to  on  the  part  of  a  per-  'Expose.' 
son  legally  bound  to  take  charge  of  such  child,  as  well  as 

any  mode  of  dealing  with  it  calculated  to  leave  it  exposed 
to  risk  without  protection.  55-56  V.,  c.  29,  ss.  216  and 
275 ;  63-64  V.,  c.  46,  s.  3. 

Duties  Tending  to  the  Preservation  of  Life. 

241.  Every  one  who  has  charge  of  any  other  person  unable  Dutyof  per- 
by  reason  either  of  detention,  age,  sickness,  insanity  or  any  son  in 
other  cause,  to  withdraw  himself  from  such  charge,  and  unable  J^^'^-j 

to  provide  himself  with  the  necessaries  of  life,  is,  whether  such  necessaries 
charge  is  undertaken  by  him  under  any  contract,  or  is  imposed  of  life, 
upon  him  by  law,  or  by  reason  of  his  unlawful  act,  under  a 
legal  duty  to  supply  that  person  with  the  necessaries  of  life, 
and  is  criminally  responsible    for    omitting,    without     lawful  criminal  re- 
excuse,  to  perform  such  duty  if  the  death  of  such  person  is  sponsibility. 
caused,  or  if  his  life  is  endangered,  or  his  health  has  been  or 
is  likely  to  be  permanently  injured,  by  such  omission.     55-56 
v.,  c.  29,  s.  209. 

Prwervation  of  life.] — Sections  241  and  242  appear  in  the  Code  under 
the  heading  of  ''Duties  Tending  to  the  Preservation  of  Life."  As  such 
headings  have  the  same  effect  as  preambles  to  statutes,  the  terms  "neces- 
saries of  life,"  and  "necessaries"  which  occur  in  the  respective  sections, 
mean,  when  read  in  connection  with  the  heading  mentioned,  such  neces- 
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saries  as  tend  to  preserve  life,  and  not  necessaries  in  their  ordinary  legal 
sense.    R.  v.  Brooks  (1902),  6  Can.  Cr.  Cas.  372,  9  B.C.R.  13. 

Parents*  neglect  to  supply  medical  aid  to  child.] — ^The  leading  English 
case  on  this  subject  is  R.  v.  Senior,  [1899]  1  Q.B.  283,  68  L.J.Q.B.  175, 
referred  to  in  the  above  judgment.  It  was  there  held  that  a  person  who 
has  the  necessary  means  to  procure  medical  aid  for  a  child  in  his  care  or 
charge,  who  is,  to  the  knowledge  of  such  person,  in  a  dangerous  state  of 
health,  and  for  whom  medical  aid  and  medicine  are  such  essential  things 
that  reasonably  careful  persons  would  have  provided  them  for  children  in 
their  care,  is  bound  to  ao  so.  It  is  no  excuse  that  the  accused  believed 
that  to  call  in  medical  aid  would  be  wrong  as  being  contrary  to  the  teach- 
ings of  the  Bible  or  as  shewing  want  of  faith  in  the  Deity.  If  the  death 
of  tho  child  was  caused  or  accelerated  by  the  neglect,  the  accused  is  guilty 
of  manslaughter.  R.  v.  Senior,  [1899],  1  Q.B.  283;  R.  v.  Instan,  [1893]  1 
Q.B.  450,  17  Cox  C.C.  602;  Code  section  266.  There  must,  however,  be  posi- 
tive evidence  that  the  death  was  caused  or  accelerated  by  the  neglect  to 
provide  medical  aid.  R.  v.  Morby  (1881),  8  Q.B.D.  571.  In  the  last  men- 
tioned case  the  prisoner  had  been  convicted  of  the  manslaughter  of  his 
son,  a  child  of  tender  years.  The  child  died  of  smallpox,  and  the  prisoner 
though  able  to  do  so  did  not  supply  medical  aid,  owing  to  his  being  one  of 
the  Peculiar  People,  a  sect  which  holds  religious  objections  to  so  doing,  the 
members  believing  that  diseases  are  to  be  cured  by  prayer  and  anointing 
with  oil.  It  was  proved  that  proper  medical  aid  might  possibly  have 
saved  or  prolonged  the  child's  life,  and  would  have  increased  its  chance  of 
recovery,  but  that  it  might  have  been  of  no  avail,  and  there  was  no  posi- 
tive evidence  that  the  death  was  caused  or  accelerated  by  the  neglect  to 
provide  medical  aid.  It  was  held  that  under  the  circumstances  the  convic- 
tion could  not  be  sustained.  R.  v.  Morby  (1881),  8  Q.B.D.  571,  51  L.J.M.C. 
85. 

A  presumption  that  the  prisoner  was,  at  the  time  of  the  neglect  which 
caused  or  accelerated  the  death,  possessed  of  sufficient  means  to  have  pro- 
vided food  and  medicine  is  raised  by  proof  of  possession  by  her  of  such 
means  at  a  certain  date  prior  to  the  date  of  the  neglect  as,  having  regard 
to  the  circumstances,  would  presumably  not  be  exhausted  at  the  date  of 
the  neglect,  and  affords  evidence  to  go  to  the  jury  of  actual  possession  of 
means  at  the  date  of  such  nes^lect.  Rex  v.  Ellen  Jones  (1901),  19  Cox 
C.C.  678,  per  Kennedy,  J.,  at  Worcestershire  Assizes. 

Medical  attendance  and  remedies  are  necessaries  within  the  meaning  of 
Code  sections  209  and  210  and  also  at  common  law,  and  that  anyone  legally 
liable  to  provide  such  is  criminallv  responsible  for  neglect  to  do  so.  R.  v. 
Brooks  (1902),  5  Can.  Cr.  Cas.  372^  9  B.C.R.  13;  R.  v.  Lewis  (1903),  7  Can. 
Cr.  Cas.  261,  6  O.L.R.  132.  Conscientious  belief  that  it  is  against  the  teach- 
ings of  the  Bible  and  therefore  wrong  to  have  recourse  to  medical  attend- 
ance and  remedies  is  no  excuse.    Ibid. 

At  common  law.] — If  a  person  having  the  care  and  custody  of  another 
who  is  helpless,  neglects  to  supply  him  with  the  necessaries  of  life  and 
thereby  causes  or  accelerates  his  death,  he  was  guilty  of  a  criminal  offence 
even  before  the  statute.  R.  v.  Nasmith  (1877),  42  U.C.Q.B.  242.  But  if  a 
person  over  the  age  of  sixteen  (see  section  243)  and  having  the  exercise 
of  free  will,  chooses  to  stay  in  a  service  where  bad  food  and  lodging  are 
provided  and  death  is  thereby  caused,  the  master  is  not  criminally  liable. 
R.  V.  Charlotte  Smith,  10  Cox  94. 

If  the  neglect  was  premeditated  and  there  has  been  a  deliberate  omis- 
sion to  supply  food  to  the  helpless  person  in  the  custody  or  charge  of  the 
accused  and  death  results  from  the  omission,  it  is  murider.  R.  v.  Cond6, 
10  Cox  C.C.  547;  R.  v.  Bubb,  4  Cox  C.C.  457;  R.  v.  Self,  1  Leach  137. 

If  a  grown-up  person  chooses  to  undertake  the  charge  of  a  human 


Part  VI.  Criminal  Code.  [§  242]  181 

creature,  helpless  either  from  infancy,  simplicity,  lunacy  or  other  infirmity, 
he  is  bound  to  execute  that  charge  without  wielded  negligence;  and  if  a 
person  who  has  chosen  to  take  charge  of  a  helpless  creature  lets  it  die  by 
wicked  negligence  that  person  is  guilty  of  manslaughter.  R.  v.  Nicholls, 
13  Cox  C.C.  75.  In  such  a  case  mere  negligence  will  not  establish  the 
offence  of  manslaughter;  there  must  be  a  wicked  negligence,  that  is,  neg- 
ligence so  great  as  to  satisfy  a  jury  that  the  prisoner  had  a  wicked 
mind  in  the  sense  that  he  was  reckless  and  careless  whether  the  creature 
died  or  not.    Ibid.,  per  Brett,  J. 

If  the  death  of  an  apprentice  labouring  under  disease  is  caused  by  want 
of  care  of  and  harsh  treatment  by  the  master  who  has  charge  of  him  the 
master  is  guilty  of  murder.    R!  v.  Squire,  3  Russ.  Cr.  6th  ed.  13. 

The  master  is  not  bound  to  provide  medicine  and  attendance  on  his 
servant  while  such  servant  remains  under  his  roof  as  part  of  the  family. 
Winnall  v.  Adney,  3  B.  &  P.  247;  unless  in  the  case  of  an  apprentice.  R. 
V.  Stokes,  8  C.  &  P.  153. 

A  young  unmarried  woman' being  about  to  be  confined  returned  to  the 
house  of  her  mother  and  stepfather.  There  she  was  taken  in  labour  during 
her  stepfather's  absence,  and  the  mother  did  not  take  ordinary  care  to 
procure  the  assistance  of  a  midwife  though  she  could  have  got  one  had  she 
wished  to  do  so.  In  consequence  of  such  want  of  assistance  the  daughter 
died  in  her  confinement.  There  was  no  evidence  that  the  mother  had  any 
means  of  paying  for  the  midwife's  services.  It  was  held  under  these  cir- 
cumstances that  there  was  no  legal  duty  on  the  part  of  the  mother  to  call 
in  a  midwife  and  consequently  there  was  no  such  breach  of  duty  as  to 
render  her  liable  to  be  convicted  of  manslaughter.  R.  v.  Shepherd,  L.  A,  C. 
147,  31  LJ.M.C.  102.  , 

Quebec  law.l — ^The  Civil  Code  of  Quebec,  article  166,  enacts  that: 
''Children  are  bound  to  maintain  their  father,  mother,  and  other  ascend- 
ants, who  are  in  want." 

Necessariea  for  wife  or  child.] — See  sec.  242. 

Servants  or  apprentices  under  sixteen  years."] — See  sec.  243. 

Permanently  injured.] — See  note  to  sec.  242. 

Punishment.] — For  murder,  see  sec.  263;  manslaughter,  sec.  268;  other 
cases  of  neglect  under  sec.  241,  three  years'  imprisonment,  sec.  244. 

242.  Every  one  who  as  parent,  guardian  or  head  of  a  Duty  of 
family  is  under  a  legal  duty  to  provide  necessaries  for  any  head  of 
ehild  under  the  age  of  sixteen  years  is  criminally  responsible  pp^vjje*^ 
for  omitting,  without  lawful  excuse,  to  do  so  while  such  child  necessaries, 
remains  a  member  of  his  or  her  household,  whether  such  child 
is  helpless  or  not,  if  the  death  of  such  child  is  caused,  or  if  his 
life  is  endangered,  or  his  health  is  or  is  likely  to  be  permanently 
injured,  by  such  omission. 

2.  Every  one  who  is  under  a  legal  duty  to  provide  neces-  criminal 
saries   for  'his  wife,   is   criminally   responsible    for   omitting,  responsi- 
without  lawful  excuse  so  to  do,  if  the  death  of  his  wife  is  ^^^**y- 
•caused,  or  if  her  life  is  endangered,  or  her  health  is  or  is  likely 
to  be  permanently  injured,  by  such  omission.    55-56  V.,  c.  29, 
fl.  210. 
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Head  of  a  family.] — ^A  person  who  engages  the  services  of  a  child  under 
sixteen  years,  placed  out  with  him  by  his  legal  guardian  under  a  contract 
for  the  child's  services  for  a  fixed  period,  whereby  the  party  with  whom  he 
is  placed  engages  to  furnish  the  child  with  board,  lodging,  clothing,  and 
necessaries,  is  not  as  to  such  child  a  "guardian  or  head  of  a  family"  so  as 
to  become  criminally  responsible  as  such,  under  section  242,  for  omitting  to 
provide  "necessaries**  to  such  child  while  a  member  of  his  household.  The 
relationship  in  such  case  is  that  of  master  and  servant,  and  come6  within 
the  provisions  of  section  243,  under  which  the  master  is  criminally  respon- 
sible only  in  respect  of  a  failure  to  provide  "necessary  food,  clothing,  or 
lodging.'*  R.  ▼.  Coventry,  3  Can.  Cr.  Cas.  541.  Section  243  of  the  Code  does 
not  impose  a  criminal  respon^bility  upon'  the  master  to  provide  the  ser- 
vant with  medical  attendance  or  medicine. 

Without  lawful  excuse.] — It  must  be  shewn  that  the  parent  or  guardian 
was  in  the  actual  possession  of  means  to  provide  for  the  child.  R.  v. 
Saunders,  7  C.  &.P.  277;  R.  v.  Edwards,  8  C.  &  P.  611;  R.  v.  Chandler, 
Dears.  453 ;  and  see  R.  v.  Robinson  ( 1897 ) ,  1  Can.  Cr.  Cas.  28.  The  mere 
fact  that  he  might  have  obtained  such  means  by  application  to  a  relief 
officer  is  not  sufficient.  R.  v.  Chandler,  Dears.  453;  R.  v.  Rugg,  12  Cox 
C.C.  16. 

It  must  also  be  shewn  that  the  child  was  unable  to  provide  for  himself. 
R.  V.  Friend,  R.  &  R.  20. 

Permanently  injured,] — It  is  purely  a  question  of  fact  whether  the  acts 
proved  are  such  that  the  health  of  the  person  is  likely  to  be  permanently 
injured  by  reason  thereof;  and  the  words  "permanently  injured,"  as  here 
used,  have  no  technical  meaning.  R.  v.  Bowman  (1898),  3  Can.  Cr.  Cas. 
410  (N.S.). 

On  a  case  reserved  upon  a  conviction  for  failing  to  supply  necessaries  to 
a  wife  whereby  her  health  is  likely  to  be  permanently  injured,  the  convic- 
tion should  be  affirmed,  if  there  is  some  evidence  from  which  an  inference 
may  be  drawn  that  such  injury  was  likely  to  result  from  the  non-supplying 
of  necessaries.    R.  v.  Mclntyre  (1898),  3  Can.  Cr.  Cas.  413  (N.S.). 

Where  a  child's  toes  were  so  badly  frozen,  through  the  neglect  of  the 
person  in  whose  charge  the  child  was,  that  they  had  .to  be  amputated,  it 
was  held  in  the  Territories  that  the  court  should  not  without  expert  evi- 
dence upon  the  effect  of  the  loss  of  the  toes  infer  that  the  child's  health 
had  thereby  been  or  was  likely  to  be  "permanently  injured,"  or  that  his 
life  had  thereby  been  endangered.  R.  v.  Coventry,  3  Can.  Cr.  Cas.  541 
(K.W.T.).    The  correctness  of  the  decision  is  doubted. 

Non-support  of  wife.] — It  is  necessary  to  prove  that  the  defendant  is  the 
husband  of  the  prosecutrix,  that  the  wife  was  in  need  of  food,  clothing  or 
lodging,  and  that  the  husband  omitted  to  provide  the  same.  R.  v.  Nasmith 
(1877),  42  U.C.Q.B.  242.  Under  the  former  law  it  was  necessary  to  she\v 
that  the  aociispd  wilfully  and  without  lawful  excuse  refused  or  neglected  to 
provide  (32-33  Vict.,  ch.  20,  sec.  25),  and  under  it  an  ability  to  perform 
was  necessary  to  constitute  a  neglect.  R.  v.  Ryland,  L.R.  1  C.C.R.  90. 
And  it  seems  to  be  still  necessary  for  the  prosecution  to  give  evidence  of 
his  ability  in  order  to  shew  that  the  omission  was  without  lawful  excuse. 

Evidence  is  admissible,  as  tending  to  shew  a  lawful  excuse,  of  an  agree- 
ment between  husband  and  wife  at  time  of  marriage  that  she  should  be 
supported  as  before  the  marriage  and  not  by  him  until  he  could  earn 
sufficient  means  for  the  maintenance  of  both.  Such  evidence  is  admissible 
although  the  contract  alone  may  not  furnish  an  answer  to  the  charge.  The 
prisoner  may  have  become  possessed  of  ample  means  since  his  marriage, 
and  the  offence  being  a  public  one  cannot  be  met  by  a  mere  agreement 
between  the  husband  and  wife.     A  present  inability  to  support  his  wife 
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may  be  proved  by  the  accused  by  way  of  defence.  R.  v.  Robinson  ( 1897 ) , 
1  Can.  Cr.  Cas.  28. 

Where  the  husband's  failure  to  support  his  wife  caused  no  injury  to  the 
wife's  health,  she  having  been  maintained  by  the  charity  of  friends  on  the 
husband's  default,  such  default  does  not  give  rise  to  criminal  responsibility 
under  Code  sections  242  and  244.  R.  v.  Wilkes  (1906),  11  Can.  Cr.  Cas. 
226. 

The  defendant  may  be  convicted  notwithstanding  that  his  wife  has  in 
consequence  of  the  neglect  to  supply  her  with  necessaries  left  him,  taking 
with  her  a  small  sum  of  money  belonging  to  him.  R.  v.  Pennock  (1898), 
18  CX.T.  79. 

Where  the  complainant  in  a  charge  of  non-support  of  wife  had  been 
previously  married,  but  had  always  lived  apart  from  her  first  husband,  and 
swore  to  having  heard  two  years  before  the  second  marriage  that  her 
husband  was  dying  in  a  foreign  country,  and  that  about  a  year  after  her 
second  marriage  she  again  heard  that  her  husband  was  dead,  such  was  held 
to  be  evidence  to  go  to  the  jury  to  prove  that  her  first  husband  had  died 
before  her  marriage  to  the  defendant.  R.  v.  Holmes  (1898),  2  Can.  Cr. 
Cas.  131. 

Wife  a  compellable  witness.] — ^Neglect  under  sec.  242  is  punishable 
under  section  244;  and  the  Canada  Evidence  Act,  sec.  4(2),  specifies  the 
latter  section  as  one  under  which  the  wife  of  the  accused  is  a  competent 
and  compellable  witness  for  the  prosecution. 

What  are  necessaries.] — See  note  to  sec.  241. 

Ouardian.] — ^The  word  "guardian"  includes  any  person  who  has  in 
law  or  in  fact  the  custody  or  control  of  any  child  referred  to.    Section  240. 

Proving  age  of  juvenile.] — See  sec.  984. 

Proof  of  marriage.] — ^The  fact  that  it  is  a  foreign  marriage  does  not  affect 
the  question  of  the  proof,  as  the  lex  fori  governs  upon  all  questions  of 
proof.    Taylor  on  Evidence,  p.  49;  Daye  v.  McNeill  (1904),  6  Terr.  L.R.  44. 

Form  of  indictment  for  non-support.] — ^That  A.B.,  at  ,  on  , 

and  on  several  days  and  times  before  then,  being  the  husband  of  CD.,  his 
wife,  and  as  such  husband  being  under  a  legal  duty  to  provide  necessaries 
for  her,  did  then  and  there  unlawfully  omit,  without  lawful  excuse,  to 
provide  necessaries  for  her,  whereby  the  life  of  the  said  CD.  was  en- 
(langerrd.  or  the  health  of  the  said  CD.  is  now  or  is  likely  to  be  perma- 
nently injured. 

248  •  Every  one  who,  as  master  or  mistress,  has  contracted  Duty  of 
to  provide  necessary  food,  clothing  or  lodging  for  any  servant  masters, 
or  apprentice  under  the  age  of  sixteen  years  is  under  a  legal 
duty  to  provide  the  same,  and  is  criminally  responsible  for 
omitting,  without  lawful  excuse,  to  perform  such  duty,  if  the  Criminal 
death  of  such  servant  or  apprentice  is  caused,  or  if  his  life  is  bility. 
endangered,  or  his  health  has  been  or  is  likely  to  be  perman- 
ently injured,  by  such  omission.    55-56  V.,  c.  29,  s.  211. 

Master  and  servant.] — This  and  the  preceding  section  originated  in  32- 
33  Vict.  (Can.),  ch.  20,  sec.  25,  adapted  from  the  Imperial  Statute  24  &  25 
Vict.,  ch.  100,  sec.  26.  Under  32-33  Vict.,  the  gist  of  the  offence  was  the 
wilfully  and  without  lawful  excuse  refusing  or  neglecting  to  provide.    R.  v. 
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Nasmith   (1877),  42  U.G.Q.6.  242.    The  words  of  the  Code  constitute  the 
mere  omission  an  offence,  if  without  lawful  excuse. 

This  section  does  not  impose  a  criminal  responsibility  upon  the  master 
to  provide  the  servant  with  medical  attendance  or  medicine.  R.  v.  Coven- 
try (1898),  3  Can.  Cr.  Cas.  541.  It  was  held  in  the  same  case  that  the 
court  should  not,  without  expert  evidence  upon  the  effect  of  the  loss  of  a 
child's  toes  resulting  from  exposure  to  cold,  and  their  consequent  ampu- 
tation, infer  that  the  child's  health  had  thereby  been  or  was  likely  to  be 
"permanently  injured,"  or  that  his  life  has  thereby  been  endangered.  The 
correctness  of  tlus  decision  is  to  be  doubted. 

An  indictment  did  not  lie  against  a  master  at  common  law  for  not  pro- 
viding sufficient  food  and  sustenance  for  a  servant,  whereby  the  servant 
became  sick  and  emaciated,  unless  it  alleged  that  the  servant  was  of  tender 
years  and  under  the  dominion  and  control  of  the  master.  R.  v.  Friend, 
Russ.  &  Ry.  20;  R.  v.  Ridley,  2  Camp.  650.  The  reason  of  the  restriction 
is,  that  if  the  servant  be  not  of  tender  years,  he  may  if  not  provided  with 
proper  nourishment  remonstrate,  and,  if  necessary,  leave  the  service.  R. 
V.  Nasmith  (1877),  42  U.C.Q.B.  242,  245.  The  present  section  does  not 
appear  to  have  changed  the  law  in  that  respect  except  in  fixing  the  age 
limit  at  sixteen. 

In  a  case  before  the  Code  where  a  younff  farm  hand  fifteen  years  of 
age  died  from  gangrene  resulting  from  frost-bites  through  exposure 
and  neglect  which  the  master  could  have  obviated  it  was  held  that,  in 
I  view  of  the  age  of  the  deceased,  the  circumstances  of  the  country,  the  fact 
of  their  being  no  provision  for  maintaining  poor  people,  it  was  the  duty 
of  the  prisoner,  as  a  master  towards  the  deceased  as  his  servant,  to  have 
taken  care  of  him,  and  that  by  his  omission  to  do  so  he  was  guilty  of 
gross  negligence,  to  which  the  laid's  death  was  attributable,  and  that,  there- 
fore, the  prisoner  was  guilty  of  manslaughter.  R.  v.  Brown  (1893),  1 
Terr.  L.R.  475. 

Without  lawful  e^w^use,] — On  a  charge  against  a  master  for  neglecting  to 
supply  food  to  his  apprentice  it  must  be  shewn  that  the  master  was  in  the 
actual  possession  of  means  to  provide  for  him.  R.  v.  Saunders,  7  C.  &  P. 
277;  R.  V.  Edwards,  8  C.  &  P.  611;  R.  v.  Chandler,  Dears.  452,  6  Cox  C.C. 
519.  The  mere  fact  that  he  might  have  obtained  such  means  by  applica- 
tion to  a  relief  officer  is  not  sufficient.  R.  v.  Chandler,  Dears.  453;  R.  v. 
Rugg,  12  Cox  C.C.  16. 

Proof  of  age,] — See  sec.  984. 

Form  of  indictment  against  master.] — ^The  jurors,  etc.,  present — ^That 
B.,  on  then  being  the  master  of  M.,  his  servant,  and  having  con- 

tracted and  then  being  legally  liable  to  provide  for  the  said  M.,  as  his  ser- 
vant as  aforesaid,  necessary  food  (clothing  or  lodging),  unlawfully,  wil- 
fully and  without  lawful  excuse  did  refuse  and  neglect  to  provide  the 
same,  so  that  the  life  of  the  said  M.  was  thereby  endangered  (or  the 
health  of  the  said  M.  has  been  or  is  likely  to  be  permanently  injured) 
against  the  form  of  the  statute,  the  Criminal  Code  sees.  243  and  244. 

244*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who,  being  bound  to  perform  any 
duty  specified  in  tiie  three  last  preceding  sections,  without  law- 
ful excuse  neglects  or  refuses  to  do  so,  unless  the  offence 
amounts  to  culpable  homicide.  55-56  V.,  c.  29,  s.  215;  56  V., 
c.  32,  s.  1. 
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See  notes  to  sees.  241  to  243  inclusive. 

Wife  or  huslnind  as  a  compellable  tritneaa.] — See  Canada  Evidence  Act, 
sec.  4(2). 

245»  Every  one  is  guilty  of  an  indictable  offence  and  liable  Abandoning 
to  three  years*  imprisonment  who  unlawfully  abandons  or  ex-  cWl<h'en 
poses  any  child  under  the  age  of  two  years,  whereby  its  life  years, 
is  endangered  or  its  health  is  permanently  injured.     55-56  V., 
c.  29,  s.  216. 

Evidence.] — A  woman  who  was  living  apart  from  hex  husband,  and  who 
had  the  actual  custody  of  their  child  imder  two  years  of  age  brought  the 
child  to  the  door  of  the  father's  house  telling  him  she  had  done  so.  He 
knowingly  allowed  it  to  remain  lying  outside  his  door  for  four  hours  in  the 
night  time  and  it  was  then  removed  by  a  constable.  It  was  held  that, 
although  the  father  had  not  the  actual  custody  and  possession  of  the 
child,  yet  as  he  was  bound  by  law  to  provide  for  it,  his  allowing  it  to 
remain  where  he  did  was  an  abandonment  and  exposure  of  the  child  by 
him  wherebv  its  life  was  endangered.  R.  v.  White  (1871),  L.R.  1  C.C.R. 
311,  40  L.J.M.C.  :i34. 

And  where  the  mother  of  a  bastard  child  five  weeks  old  put  the  child  in 
a  hamper  and  shipped  the  hamper  as  a  goods  parcel  by  railway  a  distance 
of  four  miles  to  the  child's  putative  father  who  had  told  her,  prior  to  the 
child's  birth,  that  if  she  sent  it  to  him  he  would  keep  it,  and  the  hamper 
was  addressed  for  immediate  delivery  and  was  in  fact  delivered  within  an 
hour  and  a  quarter  from  the  time  the  mother  left  it,  and  the  child  died 
three  weeks  afterwards  from  causes  not  attributable  to  such  conduct  ot 
the  mother,  yet  it  was  held  that  she  was  properly  convicted  of  abandon- 
ing and  exposing  the  child  whereby  its  life  was  endangered.  R.  v.  Falk- 
ingham  (1870),  L.R.  1  C.C.R.  222,  39  L.J.M.C.  47. 

Proof  of  age  of  fuvenile.] — See  sec.  984. 

Abandon  or  expose.] — See  sec.  240. 

Form  of  indictment.] — ^That  A.  unlawfully  did  abandon  and  expose  a 
certain  child  called  M.,  then  being  under  the  age  of  two  years,  whereby 
the  life  of  the  said  child  was  endangered  (or  whereby  the  health  of  such 
child  was  likely  to  be  permanently  injured)  against  the  form  of  the 
statute  made  and  provided  and  of  the  Criminal  Code  sec.  245. 

246*  Every  one  who  undertakes,  except  in  cases  of  necessity,  Duty  of  per- 
to  administer  surgical  or  medical  treatment,  or  to  do  any  other  ®®°?  ^'^d®'^- 
lawful  act  the  doing  of  which  is  or  may  be  dangerous  to  life,  dangerous 
is  under  a  legal  duty  to  have  and  to  use  reasonable  knowledge,  to  life, 
skill  and  care  in  doing  any  such  act,  and  is  criminally  respon- 
sible for  omitting,  without  lawful  excuse,  to  discharge  that  duty 
if  death  is  caused  by  such  omission.    55-56  V.,  c.  29,  s.  212. 

Surgical  or  medical  treatment.] — A  medical  man  must,  at  his  peril,  use 
propter  skill  and  caution  in  administering  a  poisonous  drug.  R.  v.  Macleod, 
12  Cox  C.C.  534. 

If  a  party  having  a  competent  degree  of  skill  and  knowledge,  whether  a 
licensed  physician  or  not,  makes  an  accidental  mistake  in  his  treatment 
of  a  patient  and  the  patient's  death  results  from  the  mistake,  such  party 
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is  not  thereby  guilty  of  manslaughter;  but  if,  where  proper  medical 
assistance  can  be  had,  a  person  totally  ignorant  of  the  science  of  medicine 
takea  on  himself  to  administer  a  Tiolent  and  dangerous  remedy  to  oae 
labouring  under  disease,  and  death  ensues  in  consequence  of  that  danger- 
ous remedy  having  been  so  administered,  then  he  is  guilty  of  manslaughter. 
E.  V.  Webb,  2  Lewin  196,  1  M.  &  Rob.  405. 

It  may  be  left  to  the  jury  to  say  first,  whether  death  was  occasioned  or 
accelerated  by  the  medicines  administered,  and  if  they  find  that  it  was, 
then  the  jury  may  be  instructed  that  the  prisoner  is  guilty  of  man- 
slaughter if  they  think  that  in  so  administering  the  medicine  he  actod 
with  a  criminal  intention  or  from  very  grogs  negligence.  Ibid.;  R.  v. 
Chamberlain,  10  Co.-c  C.C.  466. 

Evidence  cannot  be  gone  into,  on  either  side,  of  former  cases  treated  by 
the  priHoner.  but  the  opinion  of  experts  may  be  given  as  to  the  treatment 
which  the  evidence  shews  was  administered  in  the  case  in  question.  R.  v. 
Whitehead,  3  C.  4  K.  202;  Archbold  Cr.  Plead.   (19001,  755. 


V  merely  that  the  prisoner,  who  dispensed  his  own  drugs, 
BUppJiea  a  mixture  whicli  contained  a  large  quantity  of  poison;  the  prose- 
cution must  also  shew  that  this  happened  through  the  gross  negligence  of 
the  prisoner.    R.  v.  Spencer,  10  Cox  C.C.  525. 

A  woman  practising  "Christian  science"  and  not  called  in  as  a  medical 
attendllDt  was  held  not  guilty  of  manalaughter  where  the  only  treatment 
by  her  was  to  sit  silently  by  the  patient,  a  child  ill  of  diphtheria,  although 
the  child's  health  might  have  been  saved  or  prolonged  had  proper  medical 
aid  been  called  in.  R.  v.  Beer,  32  C.L.J.  410.  But  the  aiding  and  abettiog 
the  person  charged  with  the  duty  of  providing  Decessaries  is  punishable  in 
like  manner  as  the  principal  offence.  Sec.  09.  R.  v.  Brooks  (1902),  5 
Can.  Cr.  Cas.  372,  0  B.C.R.  13;  R.  v.  I>-wiB  (1903).  T  Can.  Cr.  Cas.  26\,  6 
O.L.R.  132. 
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347>  Every  one  who  has  in  his  charge  or  under  his  control 
anything  whatever,  whether  animate  or  inanimate,  or  who  erects, 
makes  or  maintains  anything  whatever  which,  in  the  absence  of 
precaution  or  care,  may  endanger  human  life,  is  under  a  legal 
duty  to  take  reasonable  precautions  against,  and  use  reasonable 
care  to  avoid,  sueh  danger,  and  is  criminally  responsible  for  the 
consequences  of  omitting,  without  lawful  excuse,  to  perform  such 
duty.    55-56  V.,  c.  29,  a.  213. 

Criminal  luibiUt)i  of  corpora  (ion.] — A  corporation  is  not  subject  to  in- 
dictment upon  a  charge  of  any  crime  the  essence  of  which  is  either  per- 
sonal criminal  intent  or  such  a  degree  of  negligence  as  amounts  to  a  wilful 
in^'urring  of  the  risk  of  causing  injurv  to  others.  R.  v.  Great  West 
Ijiundry  Co.  (1900).  3  Can.  Or.  Cas.  514  (Man.).  Sections  247  and  252, 
as  to  want  of  care  in  the  maintenance  of  dangerous  things,  do  not  extend 
the  criminal  responsibility  of  corporations  beyond  what  it  was  at  common 
law.     Ibid. 

Although  a  corparstion  cannot  be  guilty  of  manslaughter,  it  may  be 
indicted,  under  Code  sec.  22t  and  po^nibly  also  under  sec.  284.  for  having 
raiis"d  grievous  bodily  injury  by  omitting  to  maintain  in  a  safe  condition 
a  bridge  or  structure  which  it  was  its  duty  to  so  maintain,  and  this  not- 
withstanding that  death  ensued  at  once  to  the  person  sustaining  the  griev- 
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0U8  bodily  injury.     R.  v.  Union  Colliery  Co.   (1900),  3  Can.  Cr.  Cas.  523 
(B.C.)  affirmed,  4  Can.  Cr.  Cas.  400,  31  Can.  S.C.R.  81. 

Under  see.  247  a  corporation  may  be  indicted  for  omitting,  without  law- 
ful excuse,  to  perform  the  duty  of  avoiding  danger  to  human  life  from 
anything  in  its  charge  or  under  its  control.  The  fact  that  the  consequence 
of  the  omission  to  perform  such  duty  might  have  justified  an  indictment 
for  manslaughter  in  the  case  of  an  individual  is  not  a  ground  for  quashing 
the  indictment.  Union  Colliery  Co.  v.  R.  (1900),  4  Can.  Cr.  Cas.  400,  31 
Can.  S.C.R.  81. 

As  the  Criminal  Code  provides  no  punishment  for  the  offence  as  against 
a  corporation,  the  common  law  pimishment  of  a  fine  may  be  imposed  on  a 
corporation  indicted  under  it.    Ibid. 

Where  deceased  was  run  over  by  a  railroad  car  and  died  from  his 
injuries  a  few  hours  afterwards,  the  statement  of  the  deceased,  made  im>  ^ 
mediately  after  he  was  run  over  in  answer  to  a  question  as  to  how  it 
happened,  was  held  admissible.  Armstrong  v.  Canada  Atlantic  (1901),  2 
O.L.R.  219;  Thompson  v.  Trevanion  (1693),  Skin.  402;  Aveson  v.  Kinnaira 
(1805),  6  East  188,  at  p.  193;  Rex  v.  Foster  (1834),  6  C.  &  P.  325. 

In  Mill  V.  Hawker,  L.R.  9  Exch.  317,  Cleasby,  B.,  said:  "When  the  acts 
are  such  as  the  corporate  body  is  not  by  law  qualified  to  do,  and  the  cor- 
porate body,  if  they  pretend  to  do  them,  are  acting  ultra  vires,  then  the 
mere  fact  of  giving'  a  corporate  form  to  the  act  does  not  prevent  it  from 
being  the  act  of  those  who  caused  it  to  be  done.     It  seems  plain  that  in  « 

such  a  case  the  individuals  and  not  the  corporation  do  the  act,  and  no 
authority  is  needed  for  that  conclusion." 

The  latter  opinion  was  concurred  in  by  the  Supreme  Court  of  New 
Brunswick  in  Ex  p.  Baird  ( 1897 ) ,  3  Can.  Cr.  Cas.  65. 

The  manager  of  a  corporation  is  not  criminally  liable  as  for  wilful  dis- 
obedience of  a  statute  under  Code  sec.  164  in  respect  of  the  corporation's 
neglect  not  due  to  any  active  participation  on  his  part,  to  perform  a  statu- 
tory duty  imposed  upon  it,    R.  v.  Hays  ( 1907 ) ,  12  Can.  O.  Cas.  423. 

There  are  offences,  such  as  assaults,  which  it  is  physically  impossible 
for  a  corporation  to  commit,  but  for  such  offences  as  they  can  commit, 
whether  of  misfeasance  or  malfeasance,  and  for  which  the  prescribed  pun- 
ishment is  one  which  they  can  be  made  to  endure,  they  are  as  amenable 
to  the  criminal  law  as  are  natural  persons.  R.  v.  Central  Supply  Associa- 
tion (1907),  12  Can.  Cr.  Cas.  371;  The  Queen  v.  The  Great  North  of  Eng- 
land R.W.  Co.  (1846),  9  Q.B.  315;  The  Queen  v.  Tyler  and  International 
Commercial  Co.,  [1891]  2  Q.B.  588-594;  Pharmaceutical  Soc'y.  v.  London 
and  Provincial  Supply  Association  (1880),  5  App.  Cas.  857. 

Some  one  or  more  officers  of  the  corporation  may  also  be  liable  upon 
a  criminal  charge  arising  out  of  the  same  occurrence  in  respect  of  the 
officer's  personal  misfeasance  or  malfeasance.  In  a  recent  Ontario  case, 
Rex  V.  Michigan  Central  Ry.  (1907),  in  which  the  railway  company  had 
been  indicted  for  a  nuisance  under  the  Revised  Cr.  Code  sec.  221,  in  carry- 
ing dynamite  without  proper  precautions  whereby  fatalities  resulted  and 
for  criminal  neglect  under  sec.  247  whereby  human  life  was  endangered. 
Mr.  Justice  Riddell  said  in  deliverinsf  judgment  after  a  plea  of  guilty:  "If 
it  wpre  the  fact  that  the  board  of  directors  or  the  general  manager  of  the 
defendants'  company,  or  anyone  responsible,  directly  or  indirectly,  for  the 
system  carrird  on  in  the  transportation  of  explosives,  resided  within  the 
jurisdiction  of  this  court,  I  should  have  recommended  their  being  indicted 
as  well  as  the  company.  It  is  right  and  just  that  employees  of  whatever 
grade  shall  be  placed  upon  trial  when  any  negligence  of  theirs  caused 
wounds  or  death,  and  the  higher  officers  through  whom  a  defective  system 
is  put  on  or  kept  in  operation  should  not  escape." 

In  Ex  parte  Brydges  (1874),  18  Lower  Canada  Jurist  141,  the  applica- 
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tion  was  upon  the  return  of  rules  nisi  to  quash  a  coroner's  inc^uisition 
(which  then  had  an  effect  similar  to  an  indictment)  and  for  the  discharge 
of  Mr.  Brydges'  recognizance,  under  the  following  circumstances: — A  man 
named  Cauchon  had  been  killed  by  a  G.T.R.  train  at  a  level  crossing.  Mr. 
Brydges  was  the  managing  director  of  the  railway  and  on  complaints  made 
that  the  crossing  was  particularly  dangerous,  had  admitted  the  fact  and 
promised  the  Attorney-General  that  he  would  have  a  watchman  placed 
there.  He  did  not  place  a  watchman  as  promised  and  the  fatality  to 
Cauchon  resulted.  The  finding  of  the  coroner's  jury  was  quashed  because  it 
was  insufficient  in  form  and  did  not  sufficiently  charge  a  criminal  oflfence. 
Mr.  Justice  Ramsay  said  in  that  case: — 

"I  do  not  wish,  however,  to  be  understood  to  say  that  I  think  a  ser- 
vant of  a  railway  company  cannot  be  held  liable  for  an  error  of  omission 
as  well  as  for  an  error  of  commission.  It  will  not  be  questioned  that  an 
engine  driver  may  be  indicted  for  manslaughter  if  he  causes  the  death 
of  any  one  by  omitting  to  take  any  of  the  usual  precautions  in  driving 
his  engine.  A  case  of  this  kind  actually  occurred  in  1868.  It  went  to 
the  petty  jury  and  the  prisoner  was  acauitted  on  the  facts.  His  legal 
responsibility  was  not  doubted.  If  an  engine  driver  can  thus  become  liable 
for  an  omission,  I  cannot  see  why  a  managing  director  should  not  become 
liable  also  if  he  omits  to  do  what  the  law  imposes  and  what  he  under- 
takes to  see  done.  Of  course  the  scope  of  his  functions  is  a  matter  of 
fact  to  be  considered;  but  names  have  a  meaning,  and  'managing 
director'  may  signify  a  good  deal." 

Evidence.] — See  note  to  sees.  221  and  222. 


Duty  to  248*  Every  one  who  undertakes  to  do  any  act,  the  omission 

avoid  omis-  iq  Jq  ^hich  is  or  may  be  dangerous  to  life,  is  under  a  legal  duty 
oiM  to  l^Q^^  to  do  that  act,  and  is  criminally  responsible  for  the  consequences 

of  omitting,  without  lawful  excuse,  to  perform  that  duty.    55- 

56  v.,  c.  29,  s,  214. 

Negligent  omission  by  medical  pftictitioner.] — A  person  acting  as  a 
medical  man  is  not  criminally  responsible  for  the  death  of  a  patient  occa- 
sioned by  his  treatment,  unless  his  conduct  is  characterized  either  by  gross 
ignorance  of  his  art,  or  by  gross  inattention  to  his  patient's  safety.  R.  v. 
St.  John  Long,  4  C.  &  P.  398;  Hunter  v.  Ogden,  31  Q.B.  132. 

Dangerous  medical  treatment.] — See  sec.  246. 

Bodily  injury.] — By  sec.  284  every  one  is  guilty  of  an  indictable  offence 
and  liable  to  two  years'  imprisonment  who,  by  any  unlawful  act,  or  by 
doing  negligently  or  omitting  to  do  any  act  which  it  is  his  duty  to  do, 
causes  grievous  bodily  injury  to  any  other  person. 

Causing  249.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

bodily  harm  to  three  years'  imprisonment  who,  being  legally  liable  as  master 
or  mistress  to  provide  for  any  apprentice  or  servant,  unlawfully 
does,  or  causes  to  be  done,  any  bodily  harm  to  any  such  appren- 
tice or  servant  so  that  the  life  of  such  apprentice  or  servant  is 
endangered  or  the  health  of  such  apprentice  or  servant  has 
been,  or  is  likely  to  be,  permanently  injured.  55-56  V.,  c.  29, 
s.  217. 


to  appren 

ticeaor 

eenrants. 
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A  verdict  for  common  assault  is  maintainable  upon  an  indictment  under 
this  section.    R.  y.  Bissonnette'  (1879),  Ramsay's  Cases  (Que.)   190. 

Neglect  to  supply  necessary  food,  etc.'} — See  sec.  243. 

Permanently  injured.] — It  is  purely  a  question  of  fact  whether  the 
acts  proved  shew  that  the  health  is  likely  to  be  permanently  injured;  and 
the  words  '* permanently  injured"  have  no  technical  meaning  as  here  used. 
R.  V.  Bowman  (1898),  3  Can.  Cr.  Cas.  410. 

Homicide. 

250*  Homicide  is  the  killing  of  a  human  being  by  another,  Definition, 
directly  or  indirectly,  by  any  means  whatsoever.     55-56  V., 
c.  29,  8.  218. 

Classes  of  homicide.] — Homicide,  when  not  amounting  to  murder  or 
manslaughter,  is  divided  by  Russell  into  two  classes: — (1)  Excusable;  (2) 
Justifiable.    3  Russell  Cr.,  6th  ed.,  205. 

Section  252,  infra,  divides  the  subject  of  homicide  into:  (1)  culpable 
homicide,  which  is  sub-divided  into  two  classes:  (a)  murder,  (b)  man- 
slaughter; (2)  homicide  not  culpable.  The  same  sectidn  defines  what  is 
"culpable"  homicide,  and  declares  that  homicide  which  is  not  culpable  is 
not  an  offence.  Excusable  homicide  is  said  to  be  of  two  sorts:  Either  per 
infortunium,  by  misadventure :  or  se  et  sua  def endendo,  upon  a  principle  of 
self-defence. 

Excusable  homicide.] — ^The  term  excusable  homicide  imports  some  fault 
in  the  party  by  whom  it  has  been  committed;  but  of  a  nature  so  trivial 
that  the  law  excuses  such  homicide  from  the  guilt  of  felony,  though  in 
strictness  it  deems  it  to  be  deserving  of  some  degree  of  pimishment.  3 
Russell  Cr.,  6th  ed.,  205,  4  Bl.  Com.  188. 

Matters  of  justification  or  excuse.] — Not  only  are  the  rules  and  prin- 
ciples of  the  common  law  preserved  as  regards  any  circumstances  which 
either  justify  or  excuse  the  act  or  constitute  a  defence  to  a  charge  (Code 
sec.  16),  but  various  rules  are  laid  down  in  Part  I.  of  the  Code,  sees.  17  to 
68  inclusive  upon  the  subject. 

» 

Homicide  by  misadventure.] — Homicide  by  misadventure  is  where  one 
doing  a  lawful  act,  without  any  intention  of  bodily  harm,  and  using  proper 
precaution  to  prevent  danger,  unfortunately  happens  to  kill  another  person. 
1  East  P.C.  5.  p.  221,  and  sec.  36,  pp.  260,  261,  Fost.  258,  1  Hawk.  P.C, 
ch.  29,  sec.  1.  The  act  must  be  lawful ;  for  if  it  be  unlawful,  the  homicide 
will  amount  to  murder  or  manslaughter,  and  it  must  not  be  done  with 
intention  of  great  bodily  harm>  for  then  the  legality  of  the  act,  considered 
abstractedly,  would  be  no  more  than  a  mere  cloak  or  pretence,  and  con- 
sequently would  avail  nothing.  The  act  must  also  be  done  in  a  proper 
manner  and  with  due  caution  to  prevent  danger.  1  East  P.C,  ch.  5,  sec.  36, 
p.  261 ;  3  Russell  206. 

This,  if  people  following  their  common  occupations,  use  due  caution  to 
prevent  danger,  and  nevertheless  happen,  unfortunately  to  kill  any  one, 
such  killing  will  be  homicide  by  misadventure.  1  Hale  472,  475,  1  Hawk. 
P.C.  ch.  629,  sees.  2  and  4.  Thus,  where  a  person,  driving  a  cart  or  other 
carriage  happens  to  drive  over  another  and  kill  him,  if  the  accident 
happened  in  such  a  manner  that  no  want  of  due  care  could  be  imputed  to 
the  driver,  it  will  be  accidental  death,  and  the  driver  will  be  excused.  Fost. 
263,  1  Hale  476.  In  a  case  where  a  person  was  riding  a  horse,  and  the 
horse,  being  whipped  by  some  ether  person  sprang  out  of  the  road,  and  ran 
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Offence. 
No  offence. 


over  a  child  and  killed  it,  this  was  held  to  be  misadventure  only  in  the 
rider,  though  manslaughter  in  the  person  who  whipped  the  horse.  1  Hawk. 
P.O.,  ch.  29,  sec.  3. 

Where  parents,  masters,  and  other  persons  having  authority  in  fore 
domestico,  give  correction  to  those  under  their  care,  and  such  correction 
exceeds  the  bounds  of  due  moderation,  so  that  death  ensues,  the  offence  will 
be  either  murder  or  manslaughter,  according  to  the  circumstances;  but  if 
the  correction  be  reasonable  and  moderate,  and  by  the  struggling  of  the 
party  corrected,  or  by  some  other  misfortune,  death  ensue,  the  killing  will 
be  only  misadventure.    1  Hale  454,  473,  474,  4  Blac.  Com.  182. 

Insanity  aa  a  defence,] — See  sec.  19. 

Homicide  in  self-defence,] — See  sees.  85-62. 

Homicide  by  surgical  operation.] — See  sec.  65. 

251*  A  child  becomes  a  human  being  within  the  meaning  of 
this  Act  when  it  has  completely  proceeded,  in  a  living  state, 
from  the  body  of  its  mother,  whether  it  has  breathed  or  not, 
whether  it  has.  an  independent  circulation  or  not,  and  whether 
the  navel  string  is  severed  or  not 

2.  The  killing  of  such  child  is  homicide  when  it  dies  in  con- 
sequence of  injuries  received  before,  during  or  after  birth.  55- 
56  v.,  (V  29,  s.  219. 

Killing  unborn  child.] — ^A  living  child  in  its  mother's  womb  or  a  child 
in  the  act  of  birth,  even  thoufifh  such  child  may  have  breathed,  is  not  a 
"human  being,"  and  the  killing  of  such  a  child  before  it  is  born  is  not 
homicide.  R.  v.  Enoch.  5  C.  &  P.  539;  R.  v.  Wright,  9  C.  &  P.  754;  R.  v. 
Sellis,  7  C.  &  P.  850;  Bur'b.  Cr.  Dig.  209. 

But  by  sec.  306  every  one  is  guilty  of  an  indictable  offence  and  liable  to 
imprisonment  for  life  who  causes  the  death  of  any  child  which  has  not 
become  a  human  being,  in  such  a  manner  that  he  would  have  been  guilty  of 
murder  if  such  child  had  been  born.  And  by  sub-sec.  (2)  of  the  same 
section  no  one  is  guilty  of  any  offence  who  by  means  which  he  in  good 
faith  considers  necessary  for  the  preservation  of  the  life  of  the  mother  of 
the  child  causes  the  death  of  any  such  child  before  or  during  its  birth. 

252*  Homicide  may  be  either  culpable  or  not  culpable. 

2.  Homicide  is  culpable  when  it  consists  in  the  killing  of 
any  person,  either  by  an  unlawful  act  or  by  an  omission,  with- 
out lawful  excuse,  to  perform  or  observe  any  legal  duty,  or  by 
both  combined,  or  by  causing  a  person,  by  threats  or  fear  of 
violence,  or  by  deception,  to  do  an  act  which  causes  that  per- 
son's death,  or  by  wilfully  frightening  a  child  or  sick  person. 

3.  Culpable  homicide  is  either  murder  or  manslaughter. 

4.  Homicide  which  is  not  culpable  is  not  an  offence.  55-56 
v.,  c.  29,  s.  220. 

Code  sees.  247  and  252  do  not  extend  the  criminal  responsibility  of 
corporations  beyond  what  it  was  at  common  law.  R.  v.  Great  West 
Laundry  Co.    (1900),  3  Can.  Cr.  Cas.  514   (Man.).     See  note  to  sec.  247. 
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Murder.] — Circumatances  under  which  culpable  homicide  is  murder 
are  set  out  in  sees.  259  and  260. 

Manslaughter.] — Culpable  homicide  not  amounting  to  murder  is  man- 
slaughter, (sec.  262),  and  the  circumstances  which  reduce  to  manslaugh- 
ter or  homicide  which  otherwise  would  be  murder  are  stated  in  sec.  261. 

258*  Procuring  by  false  evidence  the  conviction  and  death  Procuring 
of  any  person  by  the  sentence  of  the  law  shall  not  be  deemed  p^^^  ^7 
to  be  homicide.    55-56  V.^  c.  29,  s.  221.  dence. 

Perjury  or  subornation  of  perjury  committed  in  order  to  procure  the 
conTiction  of  a  person  for  any  crime  punishable  <by  death  is  a  crime  punish- 
able with  imprisonment  for  life.     Section  174(2). 

254.  No  one  is  criminally  responsible  for  the  killing  of  Death  with- 
another  unless  the  death  takes  place  within  a  year  and  a  day  of  ^^?^®?'' 

1  n   1     xi  and  a  uay. 

the  cause  of  death. 

2.  The  period  of  a  year  and  a  day  shall  be  reckoned -inclusive  How 

of  the  day  on  which  the  last  unlawful  act  contributing  to  the  reckoned. 
cause  of  death  took  place. 

3.  Where  the  cause  of  death  is  an  omission  to  fulfil  a  legal  idem, 
duty  the  period  shall  be  reckoned  inclusive  of  the  day  on  which 
such  omission  ceased. 

4.  When  death  is  in  part  caused  by  an  unlawful  act  and  in  idem, 
part  by  an  omission,  the  period  shall  be  reckoned  inclusive  of 

the  day  on  which  the  last  unlawful  act  took  place  or  the  omis- 
sion ceased,  whichever  happened  last.    55-56  V.,  c.  29,  s.  222. 

At  common  law.] — If  the  death  takes  place  after  the  expiration  of  a 
year  and  a  day  from  the  time  the  deceased  was  wounded,  the  law  pre« 
sumes  that  his  death  had  proceeded  from  some  other  cause.  I  Hawk.,  ch. 
23,  sec.  90 ;  1  East  P.C.  343. 

The  prisoner  was  convicted  of  manslaughter  in  killing  his  wife,  who  died 
on  NoYember  10,  1881.  The  immediate  cause  of  her  death  was  acute  in- 
flammation of  the  liver,  which  the  medical  testimony  proved  might  be  oc-. 
rationed  by  a  blow  or  a  fall  against  a  hard  substance.  About  three  weeks 
before  her  death  the  prisoner  had  knocked  his  wife  down  with  a  bottle;  she 
fell  against  a  door  and  remained  on  the  floor  insensible  for  some  time;  she 
was  confined  to  her  bed  soon  afterwards  and  never  recovered.  Evidence 
was  given  of  frequent  acts  of  violence  committed  by  the  prisoner  upon  his 
wife  wilhin  a  year  of  her  death,  by  knocking  her  down  and  kicking  her  in 
the  side.  On  questions  reserved,  whether  the  evidence  was  properly  re- 
ceived of  assaults  and  violence  committed  by  the  prisoner  upon  the  de- 
ceased prior  to  the  date  of  death  or  prior  to  the  occasion  on  which  he  had 
knocked  her  down  with  the  bottle,  and  whether  there  was  any  evidence  to 
leave  to  the  jury  to  sustain  the  charge,  it  was  held  by  the  Supreme  Court 
of  Canada,  affirming  the  judgment  of  the  Supreme  Court  of  New  Bruns- 
wick, that  the  evidence  was  properly  received  and  that  there  was  evidence 
to  submit  to  the  jurv  that  the  disease  which  caused  her  death  was  produced 
by  the   injuries  inflicted  by  the  prisoner.     Theal   v.  The  Queen,   7   Can. 
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255.  No  one  is  criminally  responsible  for  the  killing  of 
another  by  any  influence  on  the  mind  alone,  nor  for  the  killing  of 
another  by  any  disorder  or  disease  arising  from  such  influence, 
save  in  either  case  by  wilfully  frightening  a  child  or  sick  per- 
son.   55-56  v.,  c.  29,  s.  223. 

To  wilfully  frighten  a  child  or  sick  person  as  a  result  of  which  such 
child  or  sick  person  dies  is  culpable  homicide.    Section  252. 


Acceleration 
of  death. 


Death 
which 
might 
have  been 
prevented. 


256.  Every  one  who,  by  any  act  or  omission,  causes  the 
death  of  another,  kills  that  person,  although  the  effect  of  the 
bodily  injury  caused  to  sucji  other  person  be  merely  to  accelerate 
his  death  while  labouring  under  some  disorder  or  disease  arising 
from  some  other  cause.    55-56  V.,  c.  29,  s.  224. 

A.,  a  practising  physician  who  kept  a  hospital  for  the  sick,  on  three  suc- 
cessive days  forced  the  person  of  B.  a  patient  then  under  his  control  in  such 
hospital,  she  being  in  a  condition  of  health  that  rendered  sexual  inter- 
course dangerous  even  with  her  consent.  B.  died  on  the  sixth  day  after 
the  last  occasion  on  which  she  had  been  ravished  and  her  death  was  hast- 
ened if  not  caused  thereby.  It  was  held  that  there  was  sufficient  evidence 
to  justify  A.'s  surrender  under  the  Ashburton  treaty  for  extradition  on  a 
charge  of  murder.    Re  Weir,  14  Ont.  R.  389. 

A.  inflicts  bodily  injury  on  B.  who  at  the  time  is  so  ill  that  she  could 
not  possibly  have  lived  more  than  six  weeks  if  she  had  not  been  struck. 
In  consequence  B.  dies  earlier  than  she  otherwise  would.  A.  is  guilty  of 
culpable  homicide.    R.  v.  Fletcher^  1  Russ.  Cr.  703. 

257.  Every  one  who,  by  any  act  or  omission,  causes  the 
death  of  another,  kills  that  person,  although  death  from  that 
cause  might  have  been  prevented  by  resorting  to  proper  means. 
55-56  v.,  c.  29,  s.  225. 


Causing  258.  Every  one  who  causes  a  bodily  injury,  which  is  of 

treaSient     ^^^^^  ^^  ^  dangerous  nature  to  any  person,  from  which  death 
of  which        results,  kills  that  person,  although  the  immediate  cause  of  death 
brings  death,  be  treatment  proper  or  improper  applied  in  good  faith.    55-56 
v.,  c.  29,  s.  226. 

Bodily  injury  resulting  in  deathJ] — In  R.  v.  Holland,  2  Moo.  and  Rob. 
351,  A.  had  assaulted  B.  and  injured  B.'s  finger.  B.  was  advised  by  a 
surgeon  to  allow  it  to  be  amputated  but  refused  to  do  so,  and  lockjaw  re- 
sulted causing  B.'s  death.  It  was  held  that  these  facts  constituted  culpable 
homicide.  But  quiere  whether  this  would  be  so  under  this  section,  as  it 
could  hardly  be  said  that  an  injury  to  the  finger  was  "of  itself  of  a  dan- 
gerous nature,"  i.e.,  dangerous  to  life.  Cf.  R.  v.  Coventry  (1898),  3  Can. 
Cr.  Cas.  541. 

Where  in  a  duel  a  wound  is  given  which  in  the  judgment  of  competent 
medical  advisers  is  dangerous,  and  the  treatment  which  thev  bonft  fide 
adopt  is  the  immediate  cause  of  death,  the  party  who  inflicted  the  wound  is 
guilty  of  culpable  homicide.    R.  v.  Pym,  1  Cox  C.C.  339. 
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But  if  a  man  were  wounded,  and  another  applied  to  his  wound  sulphuric 
acid  or  something  else  which  was  of  a  dangerous  character,  and  ought  not 
to  be  applied,  and  which  led  to  fatal  results,  then  the  person  who  applied 
this  remedy  would  be  answerable,  and  not  the  person  who  inflicted  the 
wound,  because  a  new  cause  had  supervened.  Reg.  y.  Markuss,  4  F.  &  F. 
356. 

Murder  and  Manslaughter. 

259.  Culpable  homicide  is  murder, —  intention. 

(a)  if  the  offender  means  to  cause  the  death  of  the  person 
killed ; 

(b)  if  the  offender  means  to  cause  to  the  person  killed  any 
bodily  injury  which  is  known  to  the  offender  to  be  likely 
to  cause  death,  and  is  reckless  whether  death  ensues  or  not ; 

(c)  if  the  offender  means  to  cause  death,  or,  being  so  reck- 
less as  aforesaid,  means  to  cause  such  bodily  injury  as 
aforesaid  to  one  person,  and  by  accident  or  mistake  kills 
another  person,  though  he  does  not  mean  to  hurt  the  per- 
son killed; 

(d)  if  the  offender,  for  any  unlawful  object,  does  an  act 
which  he  knows  or  ought  to  have  known  to  be  likely  to  cause 
death,  and  thereby  kills  any  person,  though  he  may  have 
desired  that  his  object  should  be  effected  without  hurting 
any  one.    55-56  V.,  c.  29,  s.  227. 

Murder  at  common  law.] — The  common  law  definition  of  murder  is — 
the  killing  any  person  under  the  King's  peace,  with  malice  prepense  or 
aforethought,  either  express  or  implied  by  law.  3  Inst.  47,  51;  1  Hawk. 
P.C.  ch.  31,  sec.  3;  Fost.  266. 

Malice  may  be  either  (1)  express,  or  (2)  implied  by  law.  Express 
malice  is  when  one  person  kills  another  with  a  sedate  deliberate  mind  and 
formed  design;  such  formed  design  being  evidenced  by  external  circum- 
stances discovering  the  inward  intention,  as  lying  in  wait,  antecedent 
menaces,  former  ernidsfes.  and  concerted  schemes  to  do  the  party  some 
bodily  harm.     1  Hale  451. 

Malice  is  implied  by  law  from  any  deliberate  cruel  act  committed  by 
one  person  against  another,  however  sudden.  1  East  P.C.  215;  3  Russell 
Crim.  (1896),  2.  And  it  is  a  general  rule  that  all  homicide  is  presumed  to 
be  malicious  until  the  contrary  appears  from  circumstances  of  alleviation, 
excuse  or  justification.    R.  v.  Greenacre  (1837),  8  C.  &  P.  35. 

Provocation  reducing  offence  to  manslaughter.] — See  sec.  261  and  note 
to  same. 

Corpus  delicti.] — Corpus  delicti  in  murder,  is  defined,  as  having  two 
components,  death  as  the  result  and  the  criminal  agency  of  another  as  the 
means,  and  it  is  only  where  there  is  direct  proof  of  one  that  the  other  can 
be  established  by  circumstantial  evidence.  This  ruling  is  an  afiSrmance  of 
the  holding  of  Lord  Hale  (2  P.C.  290)  that  a  conviction  of  murder  or 
manslaughter  cannot  be  had  unless  the  fact  be  proved  to  be  done  or  at 
least  the  body  found  dead.  Where  one  is  proven  by  direct  evidence  the 
other  may  be  by  circumstances,  and  in  determining  a  question 'of  fact  upon 
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a  criminal  trial  from  circumstantial  evidence,  the  facts  proved  must  not 
only  be  consistent  with  and  point  to  the  guilt  of  the  prisoner,  but  must 
be  inconsistent  with  his  innocence.    And  see  note  9  Can.  Cr.  Cas.  446. 

On  a  trial  for  murder,  if  the  fact  of  the  death  of  a  human  being  is 
established  by  direct  proof  and  the  remains  of  the  dead  man  have  been  so 
destroyed  by  fire  that  direct  identification  is  impossible,  circumstantial 
evidence  is  admissible  to  prove  the  identity  of  the  remains  and  also  the 
identity  of  the  person  who  caused  the  death.  While  the  fact  of  death 
must  always  be  established  by  direct  proof,  the  fact  of  the  killing  by  the 
defendant  as  alleged  may  be  proved  by  circumstantial  evidence  supporting 
the  charge  beyond  a  reasonable  doubt.  R.  v.  Charles  King,  9  Can.  Cr. 
Cas.  426. 

It  has  been  considered  a  rule  that  no  person  should  be  convicted  of 
murder  unless  the  body  of  the  deceased  has  been  found,  and  a  very  great 
judge  says,  "I  would  never  convict  any  person  of  murder  or  manslaugh- 
ter unless  the  fact  were  proved  to  be  done,  or  at  least  the  body  be  found 
dead."  2  Hale  290.  Lord  Hale  only  laid  this  down  as  a  caution,  not  as 
a  rule  in  every  case.  Per  Maule,  J.,  in  R.  v.  Burton  (1854),  Dears.  C.C. 
282.  But  this  rule,  it  seems,  must  be  taken  with  some  qualifications;  and 
circumstances  may  be  sufiiciently  strong  to  shew  the  fact  of  the  murder, 
though  the  body  has  never  been  found.  3  Russell  Cr.,  6th  ed.,  158.  Thus, 
where  the  prisoner,  a  mariner,  was  indicted  for  the  murder  of  his  captain 
•  at  sea,  and  a  witness  stated  that  the  prisoner  had  proposed  to  kill  the 

captain,  and  that  the  witness  being  afterwards  alarmed  in  the  night  by  a 
violent  noise,  went  upon  deck,  and  there  observed  the  prisoner  take  the 
captain  up  and  throw  him  overboard  into  the  sea,  and  that  he  was  not  seen 
or  heard  of  afterwards,  and  that  near  the  place  on  the  deck  where  the  cap- 
tain was  seen  a  billet  of  wood  was  found,  and  that  the  deck  and  part  of 
the  prisoner's  dress  were  stained  with  blood,  the  court,  though  they 
admitted  the  general  rule  of  law,  left  it  to  the  jury  to  say,  upon  the  evi- 
dence, whether  the  deceased  was  not  killed  before  his  body  was  cast  into 
the  sea;  and  the  jury  being  of  that  opinion,  the  prisoner  was  convicted, 
and  the  conviction  being  unanimously  approved  of  by  the  judges,  was  after- 
wards executed.    R.  v.  Hindmarsh  (1792),  2  Leach  569. 

And  where  the  mate  of  a  ship  was  seen  to  seize  the  captain  from  behind 
and  throw  him  into  the  sea,  and  the  captain  fell,  striking  a  boat,  and  leav- 
ing marks  of  blood  upon  it,  but  was  never  seen  again,  Archibald,  J., 
allowed  the  case  to  go  to  the  jury,  and  the  prisoner  was  convicted  of  man- 
slaughter.   R.  V.  Armstrong  (1875),  13  Cox  C.C.  184. 

But  where  upon  an  indictment  against  the  prisoner  for  the  murder  of 
her  bastard  child,  it  appears  that  she  was  seen  with  the  child  in  her  arms 
on  the  road  from  the  place  where  she  had  been  at  service  to  the  place  where 
her  father  lived  about  six  in  the  evening,  and  between  eight  and  nine  she 
arrived  at  her  father's  without  the  child,  and  the  body  of  a  child  was  found 
in  a  tide-river,  near  which  she  must  have  passed  in  her  road  to  her  father's, 
but  the  body  could  not  be  identified  as  that  of  the  child  of  the  prisoner,  and 
the  evidence  rather  tended  to  shew  that  it  was  not  the  body  of  such  child, 
it  was  held  that  she  was  entitled  to  be  acquitted.  The  evidence  rendered  it 
probable  that  the  child  found  was  not  the  child  of  the  prisoner,  and  with 
respect  to.  the  child,  which  was  really  her  child,  the  prisoner  could  not  by 
law  be  called  upon  either  to  account  for  it,  or  to  say  where  it  was,  unless 
there  were  evidence  to  shew  that  her  child  was  actually  dead.  R.  v. 
Hopkins  (1838),  8  C.  &  P.  591,  Lord  Abinger,  C.B.;  R.  v.  Cheverton 
(1862),  2  F.  &  F.  833,  Erie,  C.J.    . 

Post-mortem  examination.] — The  medical  practitioner  should  examine 
all  the  important  organs  for  marks  of  natural  disease  and  note  down  any 
unusual  pathological  appearances  or  abnormal  deviations  although  they 
may  at  the  time  appear  to  have  no  bearing  on  the  cause  of  death. 
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Mr.  Clark  Bell,  in  his  12th  Amer.  edition  of  Taylor's  Medical  Jurispru- 
dence, 1897,  page  23,  says:  "In  medico-legal  cases  involving  questions  of 
life  and  death,  the  examination  of  the  body  cannot  be  too  thorough  and 
exhaustive;  the  omission  of  any  one  organ  is  a  radical  and  sometimes  a 
fatal  defect.  This  was  well  illustrated  in  1872  by  two  leading  cases  in  the 
United  States — that  of  Mrs.  E.  G.  Wharton,  charged  with  poisoning  Gen- 
eral Ketchum,  and  that  of  Dr.  Paul  Schoeppe,  charged  with  poisoning  Miss 
Steinnecke.    In  neither  case  was  the  post  mortem  sufficiently  complete." 

The  body  is  inspected  not  merely  to  shew  that  a  person  has  died  as  a 
result  of  the  criminal  act,  but  to  prove  that  he  has  not  died  from  any 
natural  cause.  Medical  practitioners  commonly  ^ive  their  attention  exclu- 
sively to  the  first  point,  while  lawyers,  defending  accused  parties,  very 
properly  direct  a  most  searching  examination  to  the  last  mentioned  point, 
1.6.,  the  healthy  or  unhealthy  state  of  those  organs  which  are  essential  to 
life.  If  the  cause  of  death  is  obscure  after  the  general  examination  of  the 
body,  there  is  good  reason  for  inspecting  the  condition  of  the  spinal  mar- 
row. In  certain  obscure  cases  it  may  become  necessary  to  institute  a 
microscopic  examination,  especially  of  the  brain  and  heart.  Taylor's 
Medical  Jurisprudence,  1897,  12th  Am.  Ed.  23. 

In  a  trial  for  murder  by  committing  an  abortion  resulting  in  the 
woman's  death,  it  appeared  that  the  post  mortem  examination  was  insuffi- 
cient, and  that,  so  far  as  the  medical  evidence  was  concerned,  it  was  pos- 
sible that  death  might  have  been  occasioned  by  some  undiscovered  disease 
which  a  post  mortem  examination  of  other  organs  than  those  examined 
might  have  disclosed,  and  none  of  the  medical  men  would  swear  positively 
to  the  cause  of  death;  but  there  was  other  evidence  tending  to  shew  that 
death  was  caused  by  a  criminal  operation,  and  connecting  the  prisoners 
therewith.  It  was  held,  that  such  last  mentioned  evidence  was  properly 
snAimitted  to  the  jury.    R.  v.  Garrow    (1896),   1   Can.  Cr.  Cas.  246    (B.C.). 

Proving  cause  of  death,] — ^A  question  has  sometimes  been  raised  whe- 
ther a  prisoner  can  be  convicted  of  murder  where  it  is  impossible  for  any 
evidence  to  be  given  of  the  cause  of  death,  in  consequence  of  the  state  in 
which  the  body  was  found,  but  it  would  seem  that  it  is  a  question  for  the 
jury,  taking  all  the  circumstances  into  consideration,  whether  the  death 
was  caused  by  violence  or  not,  and  whether  that  violence  was  the  act  of  the 
prisoner.  Per  Kennedy,  J.  R.  v.  Macrae,  Northampton  Winter  Assizes, 
1892,  cited  3  Russ.  Cr.,  6th  ed.^  160. 

On  a  trial  for  murder,  in  order  to  prove  the  state  of  the  health  of  the 
deceased  prior  to  the  day  of  his  death,  a  witness  was  asked  in  what  state 
of  health  the  deceased  seemed  to  be  when  he  last  saw  him,  and  he  began  to 
state  a  conversation  which  had  then  taken  place  between  the  deceased  and 
himself  on  this  subject;  and  Alderson,  B.,  held  that  what  the  deceased  said 
to  the  witness  was  reasonable  evidence  to  prove  his  state  of  health  at  the 
time.    R.  v.  Johnson  (1847),  2  C.  &  K.  354. 

Dying  declaration  as  evidence.] — The  principle  upon  which  dying  declar- 
ations are  admitted  as  evidence  is  stated  by  Eyre,  C.B.,  in  the  case  of  R. 
V.  Woodcock,  1  Leach,  C.C,  602,  as  follows: 

"The  general  principle  on  which  this  species  of  evidence  is  admitted  is 
that  they  are  declarations  made  in  extremity,  when  the  party  is  at  the  point 
of  death,  and  when  every  hope  of  this  world  is  gone,  when  every  motive  to 
falsehood  is  silenced,  and  the  mind  is  induced  by  the  most  powerful  con- 
sideration to  speak  the  truth;  a  situation  so  solemn  and  so  awful  is  con- 
sidered by  the  law  as  creating  an  obligation  equal  to  that  which  is  imposed 
by  a  positive  oath  administered  in  a  court  of  justice." 

A  dying  declaration  is  only  admissible  in  criminal  cases,  and  then  only 
in  cases  of  murder  or  manslaughter,  and  only  where  the  death  is  the  subject 
of  the  charge,  and  the  circumstances  of  the  death  the  subject  of  the  declara- 
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lion.  R.  v.  Mead,  2  B.  &  C.  605.  But  the  dying  declaration  of  a  person  waa 
admitted  in  a  case  in  which  the  prisoner  was  being  tried,  not  for  murdering 
the  declarant,  but  another  person,  by  the  administration  of  poison,  but  in 
the  perpetration  of  that  act  he  had  also  inadvertently  poisoned  the  declar- 
ant. In  that  case  the  court  held  that  the  same  act  caused  the  death  of  one 
as  the  other,  and  that,  it  being  all  one  transaction,  the  evidence  was  ad- 
missible.    R.  y.  Baker,  2  M.  &  Rob.  53. 

The  fact  of  a  person  having  received  extreme  unction  according  to  the 
rites  of  the  Roman  Catholic  Church  is  some  evidence  that  she  thought  her- 
self to  be  in  a  dying  state.  Carver  v.  U.S.,  1897,  17  S.C.R.  (U.S.),  228; 
Minton*s  case,  cited  in  R.  v.  Howell,  1  Denison  Crown  Cases  1 ;  and  so  also 
is  the  rejection  <by  a  dying  man  belonging  to  the  Roman  Catholic  faith,  of 
an  offer  to  bring  him  a  priest,  some  evidence  to  shew  that  he  did  not  think 
himself  in  articulo  mortis.     R.  v.  Howell,  supra. 

Such  declarations  being  necessarily  ex  parte,  the  prisoner  is  entitled  to 
the  benefit  of  any  advantage  he  may  have  lost  by  the  want  of  an  oppor- 
tunity for  cross-examination.  R.  v.  Ash  ton,  2  Lewin  Crown  Cas.  147.  So 
it  has  recently  (been  held  by  the  Supreme  Court  of  the  United  States  that 
it  is  error  to  refuse  to  permit  the  defendant  to  prove  by  witnesses  that  the 
deceased  made  statements  to  them  in  apparent  contradiction  of  her  dying 
declaration,  and  tending  to  shew  that  defendant  did  not  shoot  her  inten- 
tionally. Whether  these  statements  were  admissible  as  dying  declarations 
or  not  is  immaterial,  since  they  were  admissible  as  tending  to  impeach  the 
declaration  of  the  deceased,  which  had  already  been  admitted.  Carver  v. 
U.S.  (1897),  17  Sup.  Ct.  Rep.  (U.S.)  228.  A  dying  declaration  by  no 
means  imports  absolute  verity.  The  history  of  criminal  trials  is  replete 
with  instances  where  witnesses,  even  in  the  agonies  of  death,  have,  through 
malice,  misapprehension,  or  weakness  of  mind,  made  declarations  that  were 
inconsistent  with  the  actual  facts;  and  it  would  be  a  great  hardship  to  the 
defendant,  who  is  deprived  of  the  benefit  of  a  cross-examination,  to  hold 
that  he  could  not  explain  them.  Dying  declarations  are  a  marked  ex- 
ception to  the  general  rule  that  hearsay  testimony  is  not  admissible,  and 
are  received  from  the  necessities  of  the  case,  and  to  prevent  an  entire 
failure  of  justice,  as  it  frequently  happens  that  no  other  witnesses  to  the 
homicide  are  present.  They  may,  however,  be  inadmissible  by  reason  of  the 
'extreme  youth  of  the  declarant  (R.  v.  Pike,  3  Car.  &  P.  598),  or  by 
reason  of  any  other  fact  which  would  make  him  incompetent  as  an  ordin- 
ary witness.  They  are  only  received  when  the  court  is  satisfied  that  the 
witness  was  fully  aware  of  the  fact  that  his  recovery  was  impossible,  and 
in  this  particular  the  requirement  of  the  law  is  very  stringent.  They 
may  be  contradicted  in  the  same  manner  as  other  testimony,  and  may  be 
discredited  by  proof  that  the  character  of  the  deceased  was  bad.  or  that 
he  did  not  believe  in  a  future  state  of  reward  or  punishment.  Carver  v. 
U.S.   (1897),  17  Sup.  Ct.  Rep.  (U.S.)  228. 

A  dying  declaration  is  not  admissible  if  there  existed  in  the  mind  of  the 
party  making  it  a  hope  of  recovery  or  a  hope  of  escape  from  almost  im- 
mediate death;  but  if  there  is  a  firm,  settled  expectation  by  deceased  of 
impending  death  and  no  hope  of  recovery  remaining  in  his  mind,  the 
declaration  is  admissible,  although  such  belief  was  the  result  of  panic  and 
not  well  founded.  The  fact,  that  a  person  makinnr  a  dyinsr  declaration 
subsequently  entertains  a  hope  of  recovery,  is  irrelevant,  except  in  so  far 
as  it  may  be  evidence  of  his  state  of  mind  at  the  time  of  the  declaration. 
R.V.  Davidson  (1898),  1  Can.  Cr.  Cas.  351  (N.S.)  ;  R.  v.  Hubbard.  14  Cox 
665;  R.  v.  Laurin  (No.  1),  5  Can.  Cr.  Cas.  324;  R.  v.  Laurin  (No.  4),  6 
Can.  Cr.  Cas.  104. 

The  rule  as  to  the  admissibility  of  dying  declaration?  in  evidence  is 
thus  stated  in  Taylor  on  Evidence,  6th  ed.,  vol.  1,  p.  643:  "It  is  not,  how- 
ever, necessary  that  the  declarant  should  have  stated  that  he  was  speaking 
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under  a  sense  of  impending  death,  providing  it  satisfactorily  appears,  in 
any  mode,  that  the  declarations  were  really  made  under  that  flanction;  as, 
for  instance,  if  the  fact  can  be  reasonably  inferred  from  the  evident  danger 
of  the  declarant,  or  from  the  opinions  of  the  medical  or  other  attendants 
stated  to  him,  or  from  his  conduct,  such  as  settling  his  affairs,  taking  leave 
of  his  relations  and  friends,  giving  directions  respecting  his  funeral,  re- 
ceiving extreme  unction  or  the  like.  In  short,  all  the  circumstances  of  the 
case  may  be  resorted  to,  in  order  to  ascertain  the  state  of  the  declarant's 
mind.  ...  On  the  other  hand,  k  firm  belief  that  death  is  impending 
— by  which  is  meant,  not  as  was  once  thought,  that  it  will  almost  immedi- 
ately follow,  but  that  it  will  happen  shortly  in  consequence  of  the  injury 
sustained — will  suffice  to  render  the  statement  evidence,  though  the  sufferer 
may  chance  to  linger  on  for  some  days,  or  even  for  two  or  three  weeks.  . 
.  .  In  general,  it  is  no  objection  to  their  admissibility  that  they  ''(the 
answers)  were  made  in  answer  to  leading  questions,  or  obtained  by  earn- 
est solicitations."    R.  v.  Smith   (1873),  23  U.C.C.P.  312. 

It  is  essential  to  the  admissibility  of  these  declarations,  and  it  is  a  pre- 
liminary fact  to  be  proved  by  the  party  offering  them  in  evidence,  that  they 
were  made  under  a  sense  of  impending  death;  but  it  is  not  necessary  that 
they  should  be  stated  at  the  time  to  be  so  made ;  it  is  enough  if  it  satisfac- 
torily appears,  in  any  mode,  that  they  were  made  under  that  sanction, 
whether  it  be  expressly  proved  by  the  express  language  of  the  declarant,  or 
be  inferred  from  his  evident  danger,  or  the  opinion  of  the  medical  or  other 
attendants,  stated  to  him,  or  from  his  conduct,  or  other  circumstances  of 
the  case;  all  of  which  are  resorted  to  in  order  to  ascertain  the  state  of  the 
declarant's  mind.  Greenleaf  on  Evidence,  12th  ed.,  vol.  1,  p.  183,  sec.  168; 
R.  V.  Smith  (1873),  23  U.C.C.P.  312;  R.  v.  McMahon  (1889),  18  O.R. 
502;  R.  V.  Jenkins,  L.R.  1  C.C.R.  187. 

The  court  must  be  satisfied  that  whatever  statement  is  admitted  in  evi- 
dence must  be  shewn  by  credible  testimony  to  have  -been  made  in  full  belief 
of  approaching  death,  with  an  abandonment  of  all  hope  of  life.  R.  v.  Spar- 
ham  (1876),  26  U.C.C.P.  143,  154;  R.  v.  Osborne,  16  Cox  C.C.  169. 

The  mere  use  of  the  words,  "If  I  die"  would  not  alone  defeat  an  em- 
phatic declaration  of  abandonment  of  all  hope  on  the  same  occasion;  and 
that  the  second  declaration  was  receivable  in  order  to  explain  the  first. 
R.  V.  Sparham   (1876),  26  U.C.C.P.   143. 

An  objection  that  part  of  the  statement  was  made  in  answer  to  a  lead- 
ing question  is  not  sustainable.    R.  v.  Smith   (1873),  23  U.C.C.P.  312. 

The  essential  element  of  a  dying  declaration  is  the  abandonment  of  hope 
of  recovery,  and  evidence  tending  to  shew  a  belief  that  death  was  impend- 
ing is  not  displaced  by  a  statement  of  deceased  to  his  physician  and  mem- 
bers of  the  family  that  he  did  not  think  he  could  recover,  but  he  knew  they 
would  do  all  they  could  for  him.    R.  v.  Magyar,  12  Can.  Cr.  Cas.  114. 

It  makes  no  difference  that  the  words  incriminating  the  prisoner  pre- 
ceded the  words  shewing  the  expectation  of  death.  R.  v.  Sunfield,  Dec.  7, 
1907,  Ont.  C.A. 

The  jury  should  not  be  excluded  during  the  preliminary  enquiry  as  to 
whether  a  certain  statement  is  admissible  as  a  dying  declaration.  Rex  v. 
Aho,  11  B.C.R.  114,  8  Can.  Cr.  Cas.  453. 

The  deceased  must  be  proved  to  the  satisfaction  of  the  judge  to  have 
been,  at  the  time  of  making'  the  declaration,  (a)  in  actual  danger  of  death 
and  (b)  to  have  abandoned  all  hope  of  recovery.  If  these  conditions  con- 
cur, it  is  immaterial  that  he  lingered  for  several  days  or  even  weeks.  R. 
T.  Bemadotti,  11  Cox  C.C.  316;  Craven's  Case,  1  Lew.  77;  or  that  he  sub- 
sequently entertained  hope.  R.  v.  Hubbard,  14  Cox  C.C.  666;  R.  v.  David- 
son, 1  Can.  Cr.  Cas.  351  (N.S:!.  The  question  as  to  whether  there  was  a 
settled  hopeless  expectation  of  death  is  for  the  presiding  judge.     R.  v. 
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Woods,  2  Can.  Cr.  Cas.  159  (B.C.).  The  whole  of  the  surrounding  circum- 
stances including  the  nature  and  extent  of  the  wound  and  its  immediate- 
result  are  to  be  considered.  R.  v.  Davidson,  1  Can.  Cr.  Cas.  351  (N.S.). 
In  a  shooting  case  the  declaration  of  the  deceased  that  he  was  shot  in  the 
body  and  was  "going  fast"  was  held  a  sufficient  indication  of  the  settled 
.and  hopeless  consciousness  of  the  declarant  that  he  was  in  a  dying  state. 
Ibid. 

The  settled  hopeless  expectation  of  death  must  not  be  qualified  by  any 
prospect  of  recovery,  however  slight.  R.  v.  Jenkins,  L.R.  1  C.C.R,  187; 
R.  V.  Peel,  2  F.  &  F.  21;  R.  v.  Gloster  (1888),  16  Cox  C.C.  471,  32  Sol. 
J.  766. 

The  expectation  of  the  declarant  must  be  of  impending  and  almost 
immediate-  death  as  distinguished  from  a  deferred  one.  R.  v.  Forester,  10 
Cox  C.C.  368;  R.  v.  Cleary,  2  F.  &  F.  850;  R.  v.  Gloster,  16  Cox  C.C.  471 ; 
R.  V.  Neill  (1892),  Cent.  Cr.  Ct.,  sess,  papers  1417;  and  it  has  been  held  in 
some  cases  that  the  belief  must  be  in  an  immediate  death.  R.  v.  Osman, 
16  Cox  C.C.  1 ;  R.  V.  Mitchell,  17  Cox  C.C.  603. 

The  declaration  is  admissible  only  to  prove  the  cause  and  circumstances 
of  death  and  not  to  prove  previous  or  subsequent  transactions,  although 
such  transactions  may  be  relevant.  R.  v.  Mead,  2  B.  &  C.  606 ;  R.  v.  Hind, 
8  Cox  C.C.  300,  29  L.J.M.C.  147. 

Declarations  of  opinion  exculpatory  of  the  prisoner  have  been  admit- 
ted.   R.  V.  Scaife^  1  Mo.  &  Rob.  661. 

The  declaration  may  be  oral  or  written,  and  a  deposition  read  over  to 
and  signed  by  the  deponent  may  be  admissible  in  evidence  as  a  dying 
declaration,  although  irregular  as  a  deposition  under  sec.  999  of  the  Code 
because  taken  in  the  absence  of  the  accused.  R.  v.  Woods,  2  Can.  Cr.  Cas. 
169  B.C.;  but,  semble,  its  weight  as  evidence  is  impaired  by  that  fact.  R. 
V.  Woodcock,  1  East  P.C.  356. 

If  made  in  response  to  leading  questions  or  only  upon  earnest  solicita- 
tion these  facts  will  be  taken  into  consideration  in  giving  weight  to  the 
declaration  as  evidence.  R.  v.  Smith,  10  Cox  C.C.  82 ;  R.  v.  Fagent,  7  C.  & 
P.  238.  If  given  in  answer  to  questions,  both  the  questions  and  the  answers 
should  ordinarily  be  proved  so  that  it  may  be  seen  how  much  was  suggested 
by  the  questions  and  how  much  spontaneously  given  by  the  declarant.  R. 
V.  Mitchell,  17  Cox  C.C.  603,  per  Cave,  J.;  R.  v.  Smith  (1900),  17  Times 
L.R.  522,  65  J.P.  426. 

A  written  statement  signed  and  sworn  to  by  the  deceased  before  a  justice 
of  the  peace  after  being  read  over  to  him  was  admitted  as  a  dying  declara- 
tion in  a  homicide  case,  although  in  narrative  form  not  embodying  the 
exact  words  of  the  declarant.  R.  v.  Magyar  (1906),  12  Can.  Cr.  Cas.  114 
(N.W.T.). 

But  the  answers  given  to  an  interpreter  and  translated  by  him  in  narra- 
tive form  to  the  person  writing  them  down  in  the  presence  of  the  declarant 
may  be  admitted  in  evidence  as  a  dying  declaration,  although  the  exact 
form  of  the  questions  was  not  proved.  A  dying  declaration  made  by  a  per- 
son who  cannot  speak  the  language  of  the  country,  and  proved  only  through 
an  interpreter,  is  admissible  if  shewn  to  contain  the  actual  purport  of  the 
statement  without  proof  of  the  exact  language  of  the  declarant.  R.  v. 
Louie  (1903),  7  Can.  Cr.  Cas.  347,  10  B.C.R.  1. 

Mode  of  taking  a  dying  dedaration."] — It  is  usual,  when  time  allows,  to 
request  a  magistrate  to  attend  and  take  the  declaration,  and  he  having 
satisfied  himself  that  the  party  is  conscious  he  is  in  a  dying  state,  and,  if 
an  infant,  that  he  sufficiently  understands  that  he  is  under  the  moral  ob- 
ligation of  speaking  the  truth,  takes  the  statement  in  writing  of  the  per- 
son.   The  approved  course  is  to  write  down  the  person's  statement  in  his 
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own  words,  read  it  over  and  have  it  signed  by  him;  this  declaration  is  not 
taken  on  oath.    Stone's  Justice  (1902),  p.  269. 

When  atatements  admisaihle  as  res  geaice,'] — On  a  trial  for  murder  by 
shooting,  evidence  of  statements  made  by  the  person  shot  immediately  after 
the  shooting  and  while  under  apprehension  of  further  danger  from  the  ac- 
cused and  requesting  assistance  and  protection  therefrom,  is  admissible  as 
part  of  the  res  gesSe,  even  though  the  person  accused  of  the  offence  was 
absent  at  the  time  when  such*  statements  were  made.  Qilbert  v.  The  King 
(1907),  12  Can.  Cr.  Cas.  125. 

Statements  not  coincident,  in  point  of  time,  with  the  occurrence  of  the 
shooting,  but  uttered  in  the  presence  and  hearing  of  the  accused  and  under 
such  circumstances  that  he  might  reasonably  have  been  expected  to  have 
made  some  explanatory  reply  to  remarks  in  reference  to  them,  are  admis- 
sible as  evidence.     Ibid. 

On  the  indictment  of  a  prisoner  for  murder,  a  witness  swore  that  he 
heard  shots  fired,  that  half  an  hour  afterwards  deceased  came  to  his  house 
and  asked  witness  to  take  him  in  for  he  was  shot,  that  witness  did  so,  and 
deceased  died  some  hours  afterWards;  it  was  held  that  evidence  of  state- 
ments made  by  deceased  after  being  taken  into  the  house  (not  provable  at 
dying  declarations)  were  inadmissible,  as  not  forming  part  of  the  res  gestce, 
being  made  after  all  action  on  the  part  of  the  wrong-doer  had  ceased 
through  the  completion  of  the  principal  act,  and  after  all  pursuit  or  danger 
had  ceased.  R.  v.  McMahon  (1889),  18  Ont.  R.  502,  following  R.  v.  Bed- 
ingfield,  14  Cox  341,  and  R.  v.  Goddard,  15  Cox  7. 

Inference  from  conduct  of  ficcused.'] — ^Where  the  accused  charged  with 
murder  goes  into  the  witness  box  on  his  own  behalf,  and  then  and  there  for 
the  first  time  makes  known  his  claim  that  he  was  a  mere  eye-witness  of 
the  murder,  and  that  the  principal  witness  for  the  prosecution  had  commit- 
ted the  deed,  the  trial  judge  may  properly  direct  the  jury  that  they  may 
draw  inferences  from  the  prisoner's  previous  silence  on  the  matter  of  such 
claim,  and  consider  whether  the  facts  in  evidence  shewed  the  motive  for 
such  silence  to  'be  founded  on  a  consciousness  of  innocence,  eg.  gr.,  that  he 
would  thereby  the  better  establish  his  innocence,  or  to  be  a  design  founded 
on  a  knowledge  of  guilt  to  advance  a  false  defence  at  the  last  moment,  and 
to  take  the  prosecution  by  surprise.  R.  v.  Higgins  (1902),  7  Can.  Cr. 
Cas.  68,  36  K.6.R.  18. 

Circumstantial  evidence.] — On  a  trial  for  murder,  the  Crown  having 
made  out  a  primA  facie  case  by  circumstantial  evidence,  the  prisoner's 
daughter,  a  girl  of  fourteen,  was  called  on  his  behalf,  and  swore  that  she 
herself  killed  the  deceased,  without  the  prisoner's  knowledge,  and  under 
circumstances  detailed,  which  would  probably  reduce  her  guilt  to  man- 
slaughter. Held,  that  the  judge  was  not  bound  to  tell  the  jury  that  they 
must  believe  this  witness  in  the  absence  of  testimony  to  shew  her  unworthy 
of  credit,  but  that  he  was  right  in  leaving  the  credibility  of  her  story  to 
them;  and,  if  from  her  manner  he  derived  the  impression  that  she  was 
under  some  undue  influence,  it  was  not  improper  to  call  their  attention  to 
it  in  his  charge.    R.  v.  Jones  (1868),  U.C.Q.B.  416. 

On  a  trial  for  murder  the  death  of  the  deceased  was  shewn  to  have  been 
caused  by  his  being  stabbed  by  a  sharp  instrument.  It  was  proved  that 
the  prisoner  struck  the  deceased,  but  neither  a  knife  nor  other  instrument 
was  seen  in  his  hand.  For  the  prisoner  evidence  was  offered  that  on  the 
day  preceding  the  homicide  the  prisoner  had  a  knife  which  could  not  have 
inflicted  the  wound  of  which  deceased  died;  and  that  on  that  day  the  pris- 
oner parted  with  it  to  a  person  who  held  it  until  after  the  crime  was  com- 
mitted. This  evidence  was  rejected  as  being  too  remote,  and  because  it 
would  not  shew  that  it  was  impossible  for  the  prisoner  to  have  had  a 
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weapon  that  might  have  caused  the  wounds  of  which  deceased  died.     R. 
V.  Herod  (1878),  29  U.C.C.P.  428. 

Prisoner  being  indicted  for  the  murder  of  H.,  the  principal  witness  for 
the  Crown  stated  that  the  crime  was  committed  on  a  day  stated,  and  that 
prisoner  and  one  S.  (who  had  been  previously  tried  and  acquitted)  threw 
H.  over  the  parapet  of  the  bridge  into  the  river  Don.  Counsel  for  the 
prisoner  then  proposed  to  prove  by  one  D.  that  S.  was  at  his  place,  fifty 
miles  off,  on  that  evening,  but  the  judge  rejected  the  evidence,  saying  that 
S.  might  be  called,  and  if  contradicted  might  be  confirmed  by  other  testi- 
mony. S.  was  called,  and  swore  that  he  was  not  present  at  the  time,  but 
he  not  being  contradicted,  D.  was  not  examined.  Draper,  J.,  who  tried  the 
case,  reserved  the  point  for  the  consideration  of  the  court  whether  the  evi- 
dence of  D.  might  not  be  found  to  have  been  legally  admissible.  The  court 
held  that  the  presence  of  S.  was  a  fact  material  to  the  enquiry,  and  that 
D.  should  have  been  admitted  when  tendered,  and  a  new  trial  was  ordered. 
Robinson,  C.J.,  observing,  "It  appears  to  me  that  any  fact  so  closely  con- 
nected with  the  alleged  offence  as  to  be  in  fact  part  of  what  was  trans- 
acted or  said  to  be  transacted  at  the  very  moment,  cannot  be  treated  as 
irrelevant  in  investigating  the  truth  of  the  charge."  .  .  .  "It  is  suffi- 
cient, I  think,  to  make  the  evidence  that  was  offered  admissible,  that  it 
applied  to  the  very  fact  to  be  determined,  namely,  by  whom  and  how  the 
deceased  person  came  to  his  death.    R.  v.  Brown  (1861),  21  U.C.Q.B.  338. 

Where  the  charge  depends  upon  circumstantial  evidence,  the  latter  must 
not  only  be  consistent  with  the  prisoner's  guilt  but  inconsistent  with  any 
other  rational  conclusion.     R.  v.  Hodge    (1838),  2  Lewin  227. 

Character  evidence.'] — See  note  to  sec.  971. 

Constructive  murder J\ — Where  a  package  of  revolvers  was  thrown  into 
a  carriage  in  which  three  prisoners  conjointly  charged  with  a  crime  were 
being  conveyed  under  lawful  arrest  and  the  prisoners  all  struggled  to  ob- 
tain revolvers,  two  of  them  succeeding  in  doing  so,  whereupon  all  of  them 
attempted  to  effect  a  forcible  escape  during  which  one  of  the  peace  officers 
was  shot  dead  by  one  of  the  prisoners  but  by  which  of  them  is  unknown, 
proof  that  the  defendant  had  one  of  the  revolvers  in  the  melee  and  had 
ordered  another  of  the  peace  officers  present  to  "give  up"  immediately  after 
another  of  the  prisoners  had  told  the  defendant  to  "give  it  to  him"  is,  with 
such  facts,  sufficient  evidence  of  a  conspiracy  by  the  three  prisoners  for 
an  imlawful  purpose,  to  wit,  the  escape,  and  of  a  common  design  to  use  for 
its  accomplishment  any  amount  of  violence  and  force;  and  a  conviction  of 
the  defendant  for  murder  is,  therefore,  proper  without  proof  that  he  fired 
the>iatal  shot.  It  was  proper  for  the  trial  judge  to  instruct  the  jury 
that  "where  all  the  parties  proceed  with  the  intention  to  commit  an  unlaw- 
ful act  and  with  the  resolution  or  determination  to  overcome  all  opposi- 
tion by  force,  that  if  by  reason  of  such  resolution  one  of  the  party  is  guilty 
of  homicide,  his  companions  would  be  liable  to  the  penalty  which  he  has 
incurred."  The  shooting  of  the  constable  by  one  of  the  conspirators,  in 
the  prosecution  of  such  common  purpose  was  an  act  which  was  or  ought  to 
have  been  known  to  be  a  probable  consequence  of  prosecuting  such  purpose, 
and  each  of  the  conspirators  become  under  Cr.  Code  sec.  69(2)  a  party  to 
the  homicide.     R.  v.  Rice   (1902),  5  Can.  Cr.  Cas.  609. 

Constructive  murder,  as  it  is  called,  is  a  phrase  which  has  no  legal 
meaning,  but  is  a  common  and  convenient  way  of  describing  a  homicide 
committed  under  circumstances  which  in  law  constitute  the  offence  of 
murder,  though  the  particular  act  which  occasioned  it  may  not  have  been 
actually  done  or  directly  authorized  by  the  accused.  R.  v.  Rice  (1902), 
6  Can.  Cr.  Cas.  609,  per  Osier,  J.A. 

Act  likely  to  cause  death.'] — If  a  man  does  an  illegal  act  although  its  im- 
mediate purpose  may  not  be  to  take  life,  yet  if  it  be  such  that  life  is  neces- 
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sarily  endangered  by  it  and  the  doer  knows  or  believes  that  life  is  likely 
to  be  sacrificed  by  it,  it  is  murder.  London  Times,  April  28,  1868,  per 
Cockbum,  C.J.,  cited  Burbidge  Cr.  Dig.  218,  and  see  11  Cox  C.C.  146;  R. 
V.  Allen,  17  L.T.N.S.  223,  Burb.  Cr.  Dig.  522-529;  Code  sec.  259,  sub-sec. 
(d)    supra. 

In  Regina  v.  Sern4  (1887^,  16  Cox  C.C.  311,  the  two  prisoners  were 
indicted  for  murder,  it  being  alleged  that  they  wilfully  set  on  fire  a  house, 
by  which  act  the  death  of  a  boy,  the  son  of  the  prisoner  Sern^,  had  been 
caused.  In  his  charge  to  the  jury  Sir  J.  Stephen  said:  ''I  think  that  in- 
stead of  saying  that  any  act  done  with  intent  to  commit  a  felony  and  which 
causes  death  amounts  to  murder,  it  would  be  reasonable  to  say  that  any 
act  known  to  be  dangerous  to  life,  and  likely  in  itself  to  cause  death,  done 
for  the  purpose  of  committing  a  felony,  which  caused  death,  should  be 
murder." 

Proof  of  motive.'\ — To  prove  the  alleged  motive  of  securing  lifis  insur- 
ance moneys,  in  a  trial  for  murder,  evidence  is  properly  admissible,  as  a 
part  of  the  res  gestsB  of  all  applications  for  insurance  made  practically  at 
the  same  time  and  forming  parts  of  one  transaction,  although  some  of  the 
applications  were  refused  and  no  insurance  effected  thereupon.  R.  v.  Ham- 
mond (1898),  1  Can.  Cr.  Cas.  373  (Ont.).  But  evidence  of  an  attempt 
made  some  time  previously  by  the  accused  to  insure  another  person  for 
the  benefit  of  the  accused  is  not  admissible.  R.  v.  Hendershott  (1895), 
26  Ont.  R.  678. 

All  questions  as  to  motive,  intent,  heat  of  blood,  etc.,  must  be  left  to 
the  jury,  and  should  not  be  dealt  with  as  propositions  of  law.  R.  v.  Mc- 
Dowell   (1865),  25  U.C.Q.B.  108;  R.  v.  Eagle,  2  F.  &  F.  827. 

A  trial  would  not  appear  to  be  fair  if  the  prisoner,  when  defending  him- 
self for  murder,  is  also  called  on  for  a  contingent  defence  against  charges 
for  several  alleged  assaults  in  the  course  of  several  weeks,  some  of  which 
may  be  open  to  contradiction,  others  to  justification  and  others  to  mitiga- 
tion. Per  Erie,  J.,  in  R.  v.  Bird  (1851),  5  Cox  1,  2  Den.  Cr.  Cas.  94;  R. 
V.  Ganes  (1872),  22  U.C.C.P.  185-189. 

In  the  case  of  a  sudden  quarrel,  where  the  parties  immediately  fight, 
there  may  be  circumstances  indicating  malice  in  the  party  killing,  which 
killing  will  then  be  murder.    R.  v.  McDowell  (1865),  25  U.C.Q.B.  108. 

Flight  aa  evidence.] — ^The  fiight  of  the  accused  is  competent  evidence 
against  him  as  having  a  tendency  to  establish  his  guilt.  Wharton  on 
Homicide,  sec.  710;  Hickory  v.  United  States,  160  U.S.  408. 

Relevancy  of  other  criminal  acta.] — In  the  case  of  Makin  v.  New  South' 
Wales,  [1894]  A.C.  57,  the  prisoners  had  been  convicted  of  the  wilful 
murder  of  an  infant  child  received  from  its  mother  by  the  prisoners  for 
adoption  and  whose  body  had  been  found  buried  in  the  garden  of  a  house 
occupied  by  him,  and  it  was  held  by  the  Judicial  (Ik)mmittee  of  the  Privy 
Council  that  evidence  that  several  other  infants  had  been  received  from 
their  mothers  by  the  prisoners  on  like  representations  and  on  like  terms, 
and  that  bodies  of  infants  had  been  found  buried  in  a  similar  manner  in  the 
gardens  of  several  houses  occupied  by  the  prisoners,  was  relevant  to  the 
issue  which  had  been  tried  by  the  jury,  and  was  therefore  admissible. 

The  Geering  Case  (18  L.J.N.S.M.C.  215)  which  was  there  approved  by 
the  Judicial  Committee,  was  one  of  arsenical  poisoning,  and  Pollock,  C.B., 
admitted  evidence  to  shew  that  two  sons  of  the  prisoner,  who  had  formed 
part  of  the  same  family,  and  for  whom,  as  well  as  for  her  husband,  the 
prisoner  had  cooked  their  food,  had  died  of  poison,  the  symptoms  with 
all  of  them  being  the  same.  It  is  noteworthy,  however,  that  in  the  latter 
ease  the  administration  to  all  of  the  parties  appears  to  have  been  con- 
temporaneous and  with  preparations  of  food  made  in  quantities  for  all 
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of  the  four  persons  and  distributed  to  them  on  their  leaving  the  house  to  go 
to  their  work. 

In  R.  V.  Heeson  (1878),  14  Cox  C.C.  40,  Lush,  J.,  approved  of  and 
followed  the  decision  in  the  Geering  Case  and  admitted  evidence  of  both 
previous  and  subsequent  deaths  occurring  under  like  circumstances  and 
from  similar  symptoms,  and  held  that  where  it  was  proved  that  a  motive 
for  the  murder  charged  might  exist  from  the  fact  of  the  prisoner  having 
insured  the  life  of  the  deceased,  evidence  might  also  be  given  upon  the  same 
indictment  to  shew  an  equal  motive  for  the  deaths  of  the  others  because  of 
their  having  been  similarly  insured  at  the  instance  of  the  prisoner. 

In  an  Ontario  case,  evidence  was  held  admissible  on  a  charge  of  murder 
by  poisoning  to  shew  the  administration  of  the  same  kind  of  poison  by  the 
prisoner  to  another  person,  as  proving  intent.  Evidence  of  similar  symp- 
toms of  arsenical  poisoning  attending  the  death  of  prisoner's  former  hus- 
band following  administration  to  him  of  food  prepared  by  the  prisoner  is 
evidence  to  shew  intent  as  regards  a  charge  of  arsenical  porsoning  of  a 
second  husband  on  evidence  of  arsenical  poison  of  the  latter  and  of  similar 
preparation  of  food  by  the  prisoner  and  her  attendance  on  her  husband 
during  his  illness.    R.  v.  Sternaman  (1898),  1  Can.  Cr.  Cas.  1   (Ont.). 

Evidence  of  other  facts  are  admissible  where  those  facts  tend  to  prove 
the  point  in  issue,  as  where  the  intent  of  the  prisoner  forms  part  of  the 
matter  in  issue,  and  such  other  facts  tend  to  establish  the  intent  of  the 
prisoner  in  committing  the  act  in  question;  so  the  deliberate  menaces  or 
threats  of  a  prisoner  made  at  a  former  time  are  admissible,  where  they 
tend  to  prove  the  intent  of  the  party  and  the  prisoner's  malice  against  the 
deceased.  It  is  quite  proper  on  the  count  for  murder  to  give  evidence  of 
the  prisoner's  previous  assaults  upon  and  threats  against  the  deceased  to 
shew  the  animus  of  the  prisoner.  Theal  v.  R.  (1882),  7  Can.  S.C.  397, 
406. 

Evidence  of  one  crime  may  be  given  to  shew  a  motive  for  committing 
another;  and  where  several  felonies  are  part  of  the  same  transaction  evi- 
dence of  all  is  admissible  upon  the  trial  of  an  indictment  for  any  of 
them;  but  where  a  prisoner  indicted  for  murder,  committed  while  resisting 
constables  about  to  arrest  him,  had,  with  others,  been  guilty  of  riotous 
acts  several  days  before,  it  is  doubtful  if  evidence  of  such  riotous 
conduct  is  admissible,  even  for  the  purpose  of  shewing  the  prisoner's  know- 
ledge that  he  was  liable  to  be  arrested,  and,  therefore,  had  a  motive  to 
resist  the  officers.    The  Qjieen  v.  Chasson,  3  Pugs.   (N.B.)  646. 

Evidence  of  the  prisoner's  past  offences  must  generally  be  excluded  and. 
consequently  evidence  of  other  offences   (even  though  precisely  similar)  of 
which  he  has  been  guilty  cannot  be  given  in  order  to  corroborate  the  proof 
of  his  having  committed  the  one  with  which  he  is  charged ;  but  for  the  pur- 
pose of  shewing  the  motive  of  the  offence  with  which  he  is  charged  some 
other  crime  may  be  disclosed.     Whilst  the  fact  of  a  prisoner  having  com- 
mitted other  similar  offences  is  not  relevant  to  the  question  whether  he 
committed  the  act  of  which  he  is  accused,  yet,  so  soon  as  the  act  has  been 
fully  established,  evidence  of  previous  offences  may  be  relevant  to  his  state 
of  mind  in  committing  the  act;  it  is  admissible  to  shew  guilty  knowledge 
and  to  prove  the  intention  to  commit  a  wrong.    Kenny,  Outlines  of  Crim- 
inal Law,  352-355;  The  Que^n  v.  Francis  (1874),  L.R.  2  C.C.R.  131;  Blake 
V.  Albion  Life  Assurance  Society   (1878),  14  Cox  C.C.  249. 

Aiders,  abettors  and  acceaaories.] — See  sees.  69-71. 

Two  persons  jointly  indicted.] — Where  two  persons  are  jointly  indicted 
for  murder  and  one  pleads  guilty  and~  the  other  not  guilty,  and  the  trial 
upon  the  latter  plea  results  in  an  acquittal,  leave  should  be  granted  the 
other  defendant  to  change  his  plea  of  guilty  to  one  of  not  guilty,  if  the 
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circumstances  of  the  case  are  such  that  the  verdict  of  acquittal  already 
given  in  respect  of  the  one  would  be  absolutely  inconsistent  with  the  guilt 
of  the  other  who  had  pleaded  guilty.  The  King  v.  Herbert,  6  Can.  Cr. 
Gas.  214. 

Medical  ewpert  evidence J\ — By  sec.  7  of  the  Canada  Evidence  Act, 
where,  in  any  trial  or  other  proceeding,  criminal  or  civil,  it  is  intended  by 
the  prosecution  or  the  defence,  or  by  any  party,  to  examine  as  witnesses 
professional  or  other  experts  entitled  according  to  the  law  or  practice  to 
give  opinion  evidence,  not  more  than  five  of  such  witnesses  may  be  called 
upon  either  side  without  the  leave  of  the  court  or  judge  or  person  presiding. 
Such  leave  shall  be  applied  for  before  the  examination  of  any  of  the 
experts  who  may  be  examined  without  such  leave. 

In  the  course  of  a  trial  for  murder  by  shooting  a  witness  was  called 
at  the  trial  to  give  evidence  as  a  medical  expert,  and  in  answer  to  the 
Crown  prosecutor,  he  said  "there  are  indicia  in  medical  science  from 
which  it  can  be  said  at  what  distance  small  shot  were  fired  at  the  body. 
I  have  studied  this — not  personal  experience,  but  from  books."  He  was 
not  cross-examined  as  to  the  grounds  of  this  statement,  and  no  medical 
witnesses  were  called  by  the  prisoner  to  confute  it.  The  witness  then  stated 
the  distance  from  the  murdered  man  at  which  the  shot  must  have  been 
fired  in  the  case  before  the  court,  and  on  what  he  based  his  opinion  as  to 
it,  giving  the  result  of  his  examination  of  the  body.  It  was  held  by  the 
Supreme  Court  of  Canada,  that  by  his  preliminary  statement  the  witness 
had  established  his  capacity  to  speak  as  a  medical  expert,  and  it  not  hav- 
ing been  shewn  by  cross-examination,  or  other  testimony,  that  there  were 
no  such  indicia  as  stated,  his  evidence  as  to  the  distance  at  which  the  shot 
was  fired  was  properly  received.    R.  v.  Preeper  (1888),  15  Can.  S.C.R.  401. 

The  prisoner's  witness  having  stated  that  death  was  caused  by  two 
blows  from  a  stick  of  certain  dimensions,  it  was  held  that  a  medical  wit- 
ness previously  examined  by  the  Crown  was  properly  recalled  to  state  that 
in  his  opinion  the  injuries  found  on  the  body  could  not  have  been  so  occa- 
sioned.   R.  V.  Jones,  28  U.C.Q.B.  416. 

.  The  theory  of  the  defence  in  an  indictment  for  murder,  was  that  the 
death  was  caused  by  the  communication  of  smallpox  virus  by  Dr.  M.,  who 
attended  the  deceased,  and  one  of  the  witnesses  for  the  defence  explained 
how  the  contagion  could  be  guarded  against.  Dr.  M.  had  not  in  his  exam- 
ination in  chief  or  cross-examination  been  asked  anything  on  this  subject; 
it  was  held  that  he  was  properly  allowed  to  be  called  in  reply,  to  state  that 
precautions  had  been  taken  by  him  to  guard  against  the  infection.  R.  v. 
Sparham  and  Qreaves,  25  U.C.C.P.  143. 

"So  hail  on  murder  charge.] — Where  a  person  has  been  committed  upon 
a  charge  of  wilful  murder,  found  by  a  coroner's  jury,  upon  evidence  suffi- 
cient to  support  the  finding,  a  superior  court  will  not  admit  him  to  bail, 
especially  where  the  accused  has  made  a  statement  admitting  his  partici- 
pation in  the  affair  out  of  which  the  charge  of  murder  arises.  Ex  parte 
Baronnet  (1852),  1  El.  &,  BI.  1. 

A  party  is  committed  for  trial  because  there  is  a  probability  that  he 
would  otherwise  not  appear,  and  not  because  he  is  presumed  to  be  guilty 
of  the  offence  charged  against  him.  The  quality  and  circumstances  of  the 
charge  must  be  some  element  in  deciding  whether  it  is  to  be  fairly  presumed 
that  the  party  accused  will  appear  to  take  his  trial.  Accordingly,  the 
seriousness  of  the  offence,  the  strength  of  the  evidence,  and  the  weight  of 
the  punishment,  are  those  generally  taken  into  consideration  in  deciding 
whether  there  is  such  a  presumption  or  not.  Where  the  charge  is  wilful 
murder,  and  there  is  a  confession  of  the  prisoners,  the  presumption  has 
always  been  that  no  amount  of  bail  will  secure  the  due  course  of  justice; 
and,  except  under  very  special  circumstances,  the  court  do  not  admit 
to  bail.    Ex  parte  Baronnet  (1852),  1  El.  &  Bl.  1,  per  Coleridge,  J. 
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And  in  Ontario  it  has  been  held  that  where  a  true  bill  has  been  found 
on  an  indictment  for  murder,  bail  will  be  refused.  R.  v.  Keeler,  7  P.R. 
(Ont.)    117. 

The  fact  that  one  assize  has  been  passed  over  since  the  committal  of  the 
prisoner  is  not  a  ground  for  admitting  to  bail,  unless  on  the  first  day  of 
such  assize  he  applied  under  31  Car.  2,  ch.  2,  sec.  7,  to  be  brought  to  trial. 
R.  V.  Mullady,  4  P.R.  (Ont.)  314. 

Prisoners  held  on  a  coroner's  warrant  on  a  charge  of  murd/er,  where  the 
circumstances  raise  such  a  presumption  of  guilt  against  tbem  as  would 
warrant  a  grand  jury  in  finding  a  true  bill,  should  not  \fe  bailed.  R.  v. 
Mullady,  4  P.R.   (Ont.)   314;  £x  parte  Gorrivean,  6  Lower  Can.  R.  249. 

The  strictness  of  the  practice  as  to  bail  in  murder  cases  does  not  ex- 
tend to  the  case  of  an  accessory  after  the  fact,  guilty  merely  of  harbour- 
ing the  murderer.    R.  v.  Murphy,  I  James  (Nova  Scotia)   158. 

But  where  a  prisoner  committed  for  trial  on  a  charge  of  manslaughter 
would  ordinarily  be  admitted  to  bail,  bail  will  not  be  refused  because  the 
Crown  prosecutor  swears  to  a  belief  that  he  can  prove  the  offence  to  have 
been  murder.    R.  v.  Spicer  (1901),  6  Can.  Cr.  Cas.  229. 

Benefit  of  doubt.] — Where  the  judge  in  a  trial  for  murder  concludes 
his  charge  thus:  "The  verdict  of  the  jury  is  generally  resumed  in  a  few 
words,  in  the  solemn  words  of  guilty  or  not  guilty,"  it  is  not  to  be 
inferred  that  such  is  a  direction  to  bring  in  but  one  of  the  two  verdicts  of 
guilty  or  not  guilty  of  murder,  if  in  the  other  parts  of  the  charge,  he  has 
sufficiently  pointed  out  the  distinction  between  murder  and  manslaughter, 
and  instructed  them  as  to  their  duty  to  find  whether  the  prisoner  acted 
with  or  without  intent  to  kill. 

(2)  Where  the  judge  considers  that  no  doubt  exists,  he  is  not  obliged 
to  instruct  the  jury  that  the  prisoner  is  entitled  to  the  benefit  of  any  doubt 
they  may  entertain,  such  a  course  being  more  likely  to  impede  than  to 
assist  them  in  the  discharge  of  their  duty.  The  King  v.  Fouquet,  10  Can. 
Cr.  Cas.  256. 

Death  penalty.] — See  sec.  263. 
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260*  In  case  of  treason  and  the  other  offences  against  the 
King's  authority  and  person  mentioned  in  Part  II.,  piracy  and 
offences  deemed  to  be  piracy,  escape  or  rescue  from  prison  or 
lawful  custody,  resisting  lawful  apprehension,  murder,  rape,  for- 
cible abduction,  robbery,  burglary  or  arson,  culpable  homicide 
is  also  murder,  whether  the  offender  means  or  not  death  to  ensue, 
or  knows  or  not  that  death  is  likely  to  ensue, — 

(a)  if  he  means  to  inflict  grievous  bodily  injury  for  the  pur- 
pose of  facilitating  the  commission  of  any  of  the  offences 
in  this  section  mentioned,  or  the  flight  of  the  offender  upon 
the  commission  or  attempted  commissrion  thereof,  and  death 
ensues  from  such  injury ;  or, 

(h)  if  he  administers  any  stupefying  or  overpowering  thing 
for  either  of  the  purposes  aforesaid,  and  death  ensues  from 
the  effects  thereof;  or. 
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(c)  if  he  by  any  means  ivilfully  stops  the  breath  of  any  per-  Wilfully 
son  for  either  of  the  purposes  aforesaid,  and  death  ensues  !^PJ*"^v 
from  such  stopping  of  the  breath.    55-56  V.,  c.  29,  s.  228. 

261.  Culpable  homicide,  which  would  otherwise  be  murder,  Homicide 
may  be  reduced  to  manslaughter  if  the  person  who  causes  death  reduced  to 
does  so  in  the  heat  of  passion  caused  by  sudden  provocation.         ^J"**  ^^ 

2.  Any  wrongful  act  or  insult,  of  such  a  nature  as  to  be 
sufficient  to  deprive  an  ordinary  person  of  the  i^ower  of  self-  defined, 
control,  may  be  provocation  if  the  offender  acts  upon  it  on  the 
sudden,  and  before  there  has  been  time  for  his  passion  to  cool. 

3.  Whether  or  not  any  particular  wrongful  act  or  insult  Question 
amounts  to  provocation,  and  whether  or  not  the  person  pro-  ^     ^  ' 
voked  was  actually  deprived  of  the  power  of  self-control  by  the 
provocation  which  he  received,  shall  be  questions  of  fact:  Pro- 
vided that  no  one  shall  be  held  to  give  provocation  to  another  by  Proviso, 
doing  that  which  he  had  a  legal  right  to  do,  or  by  doing  any- 
thing which  the  offender  incited  him  to  do  in  order  to  provide 

the  offender  with  an  excuse  for  killing  or  doing  bodily  harm  to 
any  person. 

4.  The  illegality  of  an  arresrt  shall  not  necessarily  reduce  an  Exception, 
offence  of  culpable  homicide  from  murder  to  manslaughter,  but  Illefif*^ 

if  the  illegality  was  known  to  the  offender  it  may  be  evidence 
of  provocation.    55-56  V.,  c.  29,  s.  229. 

Provocation,] — Manslaughter  is  principally  distinguishable  from  murder 
in  this,  that  though  the  act  which  occasions  the  death  is  unlawful,  or  likely 
to  be  attended  with  bodily  mischief,  yet  the  malice  either  express  or  im- 
plied, which  is  the  very  essence  of  murder,  is  presumed  to  be  wanting  in 
manslaughter,  the  act  being  rather  imputed  to  the  infirmity  of  human 
nature.  1  East's  Pleas  of  the  Crown,  219;  Roscoe's  Criminal  Evidence,  12th 
ed.,  620.  Murder  is  unlawful  homicide  with  malice  aforethought;  man- 
slaughter is  unlawful  homicide  without  malice  aforethought.  R.  v. 
Doherty    (1887),  16  Cox  C.C.  306. 

Whenever  death  ensues  from  sudden  transport  of  passion  or  heat  of 
blood,  if  upon  reasonable  provocation  and  without  malice,  or  upon  sudden 
combat,  it  will  be  manslaughter;  if  there  be  no  such  provocation,  or  if  the 
blood  has  had  reasonable  'time  to  cool,  or  if  there  be  evidence  of  express 
malice,  it  will  be  murder.  2  East's  Pleas  of  the  Crown,  232:  Foster,  313; 
Roscoe's  Or.  Evid.  620.  Where  the  provocation  is  sought  by  the  prisoner  it 
cannot  furnish  any  defence  against  the  charge  of  murder.  1  East  P.C.  239. 
The  provocation  which  is  allowed  to  extenuate  in  the  case  of  homicide  must 
be  something  which  a  man  is  conscious  of,  which  he  feels  and  resents  at 
the  instant  the  fact  which  he  would  extenuate  is  committed.  Russell  on 
Crimes  III.,  38;  Foster,  315.  As  a  general  rule,  no  provocation  of  words 
will  reduce  the  crime  of  murder  to  that  of  manslaugnter.  Foster's  Crown 
Law,  290;  R.  v.  McDowell  (1865),  25  U.C.(^.B.  108.  But  under  special  cir- 
cumstances there  may  be  such  a  provocation  of  words  as  will  have  that 
efl'ect.  Russell  on  Crimes  (1806)  III.  38.  And  Blackburn,  J.,  in  summing 
up  to  the  jury  in  R.  v.  Rothwell   (1871),  12  Cox  C.C.  145,  said  that  what 
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they  would  have  to  consider  was,  whether  the  words  which  were  spoken 
just  previous  to  the  blows  amounted  to  such  a  provocation  as  would,  in 
an  ordinary  man,  not  in  a  man  of  violent  or  passionate  disposition,  pro- 
voke him  in  such  a  way  as  to  justify  the  prisoner  in  striking  as  he  did  th^ 
person  who  used  the  words. 

Where,  however,  there  are  no  blows  there  must  be  a  provocation  at  least 
as  great  as  blows;  for  instance,  a  man  who  discovers  his  wife  in  the  act  oi 
adultery  and  thereupon  kills  the  adulterer  is  only  guilty  of  manslaughter. 
Blackburn,  J.,  in  R.  v.  Rothwell  (1871),  12  Cox  C.C.  145,  147.  All  the  cir- 
cumstances of  the  case  must  lead  to  the  conclusion  that  the  act  done, 
though  intentional  of  death  or  great  bodily  harm,  was  not  the  result  of  a 
cool,  deliberate  judgment  and  previous  malignity  of  heart,  but  solely  imput- 
able to  human  infirmity.    1  East  P.O.  23  ( e ) ;  Russell  on  Crimes  in.  38. 

If  there  be  a  provocation  by  blows  which  would  not  of  itself  render  the 
killing  manslaughter,  but  it  be  accompanied  by  such  provocation  by  means 
of  words  and  gestures  ad  would  be  calculated  to  produce  a  degree  of 
exasperation  equal  to  that  which  would  be  produced  by  a  violent  blow,  it 
may  be  regarded  as  reducing  the  crime  to  that  of  manslaughter.  R.  v. 
Sherwood   (1844),  1  C.  &  K.  556;  R.  v.  Smith   (1865),  3  F.  &  F.  1066. 

If  on  any  sudden  provocation  of  a  slight  nature,  one  person  beat  another 
in  a  cruel  and  unusual  manner  so  that  he  dies,  it  is  murder  by  express 
malice,  though  the  person  so  beating  the  other  did  not  intend  to  kill  him. 
4  Black.  Com.  199,  Halloway's  Case,  Cro.  Car.  131.  Slight  provocations 
have  been  considered  in  some  cases  as  oxtenuatinsr  the  guilt  of  homicide, 
.upon  the  ground  that  the  conduct  of  the  party  killing  upon  such  provoca- 
tions might  fairly  be  attributed  to  an  intention  to  chastise,  rather  than 
to  a  cruel  and  implacable  malice ;  but  in  such  cases  it  must  appear  that  the 
punishment  was  not  administered  with  brutal  violence,  nor  greatly  dispro- 
portionate to  the  otTence,  and  the  instrument  must  not  be  such  as,  from 
its  natyre,  was  likely*  to  endanger  life.  Foster's  Crown  Law,  291;  Russell 
on  Crimes  III.   47. 

All  questions  as  to  motive,  intent,  heat  of  blood,  etc.,  must  be  left  to 
the  jury  and  should  not  be  dealt  with  as  propositions  of  law.  R.  v.  Mc- 
Dowell   (1865),  25  U.C.Q.B.  108,  115. 

If  the  circumstances  of  the  case  shew  that  the  blow  causing  the  death 
was  given  in  the  heat  of  passion  arising  on  a  sudden  provocation  and  before 
the  passion  had  time  to  cool,  the  inference  of  malice  is  rebutted.  R.  v. 
Eagle  (1862),  2  F.  &  F.  827.  As  it  may  be  matter  of  law  that  a  blow  is 
not  sufficient  to  excuse  homicide,  so  it  may  be  matter  of  law  that  a  blow  is 
not  sufficient  to  reduce  the  defence  to  manslaughter;  or  it  may  be  matter 
of  law  that  it  may  be  so,  supposing  the  jury  find  as  a  matter  of  fact  that 
it  did  produce  a  passion  which,  as  a  matter  of  law,  it  was  legally  sufficient 
to  provoke.    2  F.  &  F.  note  (b),  pp.  831,  832. 

Although,  by  sub-section  (3),  no  one  shall  be  held  to  give  provocation 
to  another  by  doing  that  which  he  had  a  legal  right  to  do,  it  is  for  the 
jury,  and  not  for  the  judge,  to  determine  any  preliminary  question  of  fact 
upon  which  the  alleged  legal  right  depends.  R.  v.  Brennan  (1896),  4  Can. 
Cr.  Cas.  41,  27  Ont.  R.  659. 

Where  the  facts  shewn  were  that  the  prisoner  had  called  at  the  house  of 
the  deceased  and,  on  being  forcibly  ejected  by  the  latter,  drew  a  revolver 
and  shot  him,  the  jury  have  to  consider  whether  the  deceased  before  laying 
hands  on  the  prisoner  ordered  him  to  leave  the  house,  and  gave  him  time 
to  leave,  and  whether,  if  such  were  done,  the  violence  used  by  the  deceased 
in  ejecting  the  prisoner  was  greater  than  was  necessary  for  that  purpose. 
It  is  misdirection  for  the  trial  judge  in  such  a  case  to  charge  that  the 
deceased  had  a  legal  right  to  eject  the  prisoner  as  he  did,  and  that  there- 
fore there  was  no  provocation  to  reduce  the  crime  from  murder  to  man- 
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slaughter,  and  such  a  direction  is  the  withdrawal  from  the  jury  of  the  ques- 
tions of  fact  involved  in  the  determination  of  the  question  of  legal  right, 
and  entitled  the  prisoner  to  a  new  trial.     Ibid. 

A  previous  conviction  or  acquittal  on  an  indictment  for  murder  is  a  bar 
to  a  second  indictment  for  the  same  homicide  charging  it  as  manslaughter. 
Sec.  009   (2). 

262*  Culpable  homicide,  not  amounting  to  murder,  is  man-  Manslaugh- 
slau^hter.    55-56  V.,  c.  29,  s.  230.  ^'•• 

Evidence  of  manslaughter.] — In  a  criminal  prosecution  for  manslaugh- 
ter, more  must  be  shewn  than  a  mere  error  of  judgment  (supposing  one 
to  have  been  committed  here).  Gross  neglect  must  be  shewn.  Such  reck- 
lessness must  appear  as  will  amount  to  a  wilful  attempt  upon  the  lives  of 
people,  when  the  latter  are  put  to  danger  in  consequence  of  the  acts  of 
the  accused  (Harris,  pp.  180,  181,  183,  187).  Absence  of  all  unlawful  or 
malicious  intent  or  state  of  mind  excludes  criminal  responsibility  in  cases  of 
accident.  Rex  v.  Allen  and  Rex  v.  Green,  7  Carrington  &  Pa/ne,  153  and 
156. 

Murder  is  unlawful  homicide  with  malice  aforethought;  manslaughter 
is  unlawful  homicide  without  malice  aforethought.  R.  v.  Doherty  ( 1887 ) , 
16  Cox  C.C.  306. 

On  a  charge  of  manslaughter  against  the  master  of  a  ship  in  respect  of 
a  collision  resulting  in  loss  of  life,  such  recklessness  must  appear  as  will 
amount  to  a  wilful  attempt  upon  the  lives  of  people  in  putting  them  to 
danger,  and  not  merely  an  error  of  judgment.  R.  v.  Delisle  (1806),  5  Can. 
Cr.  Cas.  210  (Que.). 

One  who  recklessly  points  a  gun  at  another  person,  without  previously 
examining  whether  it  be  loaded  or  not,  will,  if  the  weapon  should  acci- 
dently  go  ofT  and  kill  him  towards  whom  it  is  pointed,  be  guilty  of  man- 
slaughter. R.  V.  Jones,  12  Cox  628;  R.  v.  Weston,  14  Cox  346.  And  see 
sec.  122  as  to  the  offence  of  pointing  fire-arms. 

Homicide  under  a  mistaken  Indian  belief  or  superstition  that  the 
object  shot  at'  was  not  a  human  being  but  an  evil  spirit  which  had 
assumed  human  form  and  would  attack  human  beings,  is  manslaughter.  R. 
V.  Machekequonabe   (1897),  2  Can.  Cr.  Cas.  138. 

A  corporation  cannot  be  guilty  of  manslaughter.  R.  v.  Union  Colliery 
Co.  (1900).  3  Can.  Cr.  Cas.  523  (B.C.),  affirmed  4  Can.  Cr.  Cas.  400  (S.C. 
Can.).  Code  sees.  247  and  252,  as  to  want  of  care  in  the  maintenance  of 
dangerous  things,  do  not  extend  the  criminal  responsibility  of  corporations 
beyond  what  it  was  at  common  law.  R.  v.  Great  West  Laundry  Co.  (1900), 
3  Can.  Cr.  Cas.  514   (Man.). 

The  managing  director  of  a  railway  company  is  not  liable  to  indictment 
for  manslaughter  by  reason  of  the  omission  to  do  something  which  the 
company  was  not  bound  to  do  by  its  charter,  though  he  had  personally 
promised  to  do  it.    Ex  p.  Brydges  (1874),  18  L.C.  Jur.  141. 

Manslaughter  hy  neglect  of  dangerous  excavation.] — See  Code  sec.  287. 

Pleading  previous  conviction  for  assault y  etc.] — The  rule  at  common  law 
iR  that  where  a  person  has  been  convicted  for  an  offence  by  a  court  of 
competent  jurisdiction,  the  conviction  is  a  bar  to  all  further  criminal  pro- 
ceedings for  the  same  offence;  the  principle  is  that  no  man  shall  be  placed 
in  peril  of  legal  penalties  more  than  once  on  the  same  accusation.  R.  v. 
Miels   (1890),  17  Cox  C.C.  9. 

It  is  a  well-established  principle  that  a  series  of  charges  shall  not  be 
preferred,  and,  whether  a  party  accused  of  a  minor  offence  is  acquitted  or 
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convicted,  he  shall  not  be  charged  again  on  the  same  facts  in  a  more  ag- 
gravated form.  R.  V.  Elrington  (1861),  1  Best  &  Smith  688,  696  (Cock- 
burn,  C.J.,  and  Blackburn,  J.). 

It  was  held  by  the  Court  for  Crown  Cases  Reserved  in  R.  v.  Morris 
(1867),  L.R.  1  C.C.R.  90,  that  a  conviction  for  assault  and  the  imprison- 
ment consequent  thereon  are  not  either  at  common  law  or  under  24-25  Vict., 
ch.  100,  sec.  45  (Code  sec.  834),  a  bar  to  an  indictment  for  manslaughter  of 
the  person  assaulted,  should  be  subsequently  die  from  the  effects  of  the 
assault. 

In  an  English  case  at  the  Durham  Assizes,  it  appeared  that  the  defen- 
dant Hilton  was  indicted  for  the  manslaughter  of  one  Robert  Jackson.  The 
alleged  assault  which  caused  the  deatli  of  Jackson  occurred  on  the  12th  of 
October.  On  the  2l8t  of  October  cross -summonses  for  assault  were  heard 
by  the  justices  and  both  cases  were  dismissed.  At  that  time  the  deceased 
man's  injuries  were  not  considered  serious,  but  on  the  2nd  of  November  he 
died  from  the  effects  of  a  clot  of  blood  on  the  brain.  Hilton  was  thereupon 
charged  with  manslaughter.  Counsel  for  the  prisoner  produced  a  certificate 
of  dismissal  of  the  charge  of  assault  by  the  justices  under  24  &  25  Viet., 
ch.  100,  sec.  45,  and  raised  the  plea  that  the  prisoner  had  already  been 
acquitted  of  the  charge  of  assault  and  could  not  be  tried  again.  Grantham, 
J.,  accepted  this  view,  and  the  prisoner  was  discharged.  R.  v.  Hilton 
(1895),  59  J.P.  778. 

Verdict  for  assault  not  permissible.] — On  an  indictment  for  murder  or 
manslaughter  if  the  prisoner  is  guilty  of  an  assault  which  has  conduced  to 
the  death,  he  cannot  in  respect  of  that  assault  be  convicted  of  assault 
merely;  and  if  the  assault  proved  did  not  conduce  to  the  death,  it  is  dis- 
tinct from  and  independent  thereof  and  is  therefore  not  included  in  the 
crime  charged,  and  is  dehors  the  indictment:  and  therefore  no  verdict  of 
assault  can  be  rendered  upon  an  indictment  for  homicide  in  respect  of  such 
an  assault.'  R.  v.  Ganes  (1872),  22  U:C.C;P.  185,  following  R.  v.  Bird 
(1851),  5  Cox  1,  and  R.  v.  Dingman   (1863),  22  U.C.Q.B.  283. 

Previofis  murder  charge.] — ^A  previous  conviction  or  acquittal  on  an 
indictment  for  murder  shall  be  a  bar  to  a  second  indictment  for  the  same 
homicide  charging  it  as  manslaughter;  and  a  previous  conviction  or  acquit- 
tal on  an  indictment  for  manslaughter  shall  be  a  bar  to  a  second  indictment 
for  the  same  homicide  charging  it  as  a  murder.     Sec.  909   (2). 

Verdict  of  manslaughter  on  murder  charge.]— On  an  indictment  charg- 
ing murder,  if  the  evidence  proves  manslaughter  but  does  not  prove  murder 
the  jury  may  find  the  accused  not  guilty  of  murder  but  guilty  of  man- 
slaughter, but  shall  not  on  that  count  find  the  accused  guilty  of  any  other 
offence.    Sec.  951   (2). 

Consent  to  homicide.] — See  sec.  67. 

Provocation.] — See  sec.  261. 

Justification  and  excuse.] — See  sees.  16-68,  and  note  to  sec.  250. 

Degrees  of  homicide.] — See  sees.  250-258. 

Defence  of  insanity.] — See  sees.  11,  966,  967. 

Punishment         268*  Every  one  who  commits  murder  is  guilty  bf  an  in- 
for  murder,    dictable  offence  and  shall,  on  conviction  thereof,  be  sentenced 
to  death.    55-56  V.,  c.  29,  s.  231. 

Form  of  charge.] — Code  form  64  provides  the  following  form  for  stat- 
ing the  offence:     "A.  murdered  B.  at  on  ." 


Part  VI.  Criminal  Code.  [§  264]  209 

Joint  indictment.] — ^Where  two  persons  are  jointly  indicted  for  murder 
and  one  pleads  guilty  and  the  other  not  guilty,  and  the  trial  upon  the 
latter  plea  results  in  an  acquittal,  leave  should  be  panted  the  other  defen- 
dant to  change  his  plea  of  guilty  to  one  of  not  guilty,  if  the  circumstances 
of  the  case  are  such  that  the  verdict  of  acquittal  already  given  in  respect 
of  the  one  would  be  absolutely  inconsistent  with  the  guilt  of  the  other  who 
had  pleaded  guilty.    R.  v.  Herbert   (1903),  6  Can.  Cr.  Cas.  214. 

Instruction  to  jury.] — On  a  trial  for  murder,  if  the  trial  judge  directs 
the  jury  that  imminent  peril  of  the  prisoner's  own  life  or  of  the  lives  of 
his  family  is  a  groimd  of  iustiflcation  for  killing*  in  defence  of  his  house- 
hold, one  of  a  party  committing  an  unprovoked  assault  upon  him,  but  does 
not  direct  them  that  a  reasonable  apprehension  of  immediate  danger  of 
grievous  bodily  harm  to  the  prisoner  or  to  his  wife  and  family  is  an  equal 
justification,  such  omission  constitutes  a  substantial  wrong  or  miscarriage 
occasioned  on  the  trial  (Cr.  Code  1010)  and  a  new  trial  should  be  ordered, 
where  the  circumstances  shewn  in  evidence  are  such  as  to  point  much  more 
to  the  latter  ground  of  justification  than  to  the  former.  R.  v.  Theriault 
(1804),  2  Can.  Cr.  Cas.  444   (N.B.);  0>de  sees.  53  and  55. 

In  The  King  v.  Greenacre  ( 1837 ) ,  8  C. .  &  P.  35,  the  question  was 
whether  the  offence  was  murder  or  manslaughter.  Tindal,  CJ.,  told  the 
jury  that  where  it  appears  that  one  person's  death  has  been  occasioned  by 
the  hand  of  another,  "it  behooves  that  other  to  shew  from  evidence  or  by 
inference  from  the  circumstances  of  the  case,  that  the  offence  is  of  a  miti- 
gated character  and  does  not  amount  to  the  crime  of  murder." 

On  a  trial  for  murder  where  the  evidence  is  circumstantial,  it  is  for  the 
jury  alone  to  pronounce  on  the  question  of  the  truth  of  the  alleged  circum- 
stances deposed  to,  and  also  as  to  what  inferences  which  the  facts  would 
warrant  shall  be  drawn  from  the  circumstantial  evidence.  It  is  error  and 
ground  for  a  new  trial  for  the  trial  judge  to  instruct  the  jury  that  they 
cannot  doubt  that  certain  inferences  are  to  be  drawn  on  points  material 
to  the  issue.    R.  v.  Collins,  12  Can.  Cr.  Cas.  402. 

Confessions  and  admissions  as  evidence.] — See  note  to  sec.  685. 

Prohibited  comment  on  failure  of  accused  to  testify,] — See  note  to  sec. 
4  of  Canada  Evidence  Act. 

Evidence  and  defences.^ — See  notes  to  sees.  259  and  261. 

Classes  of  homicide,] — See  sees.  250-26^ 

Procedure  on  sentence  of  death,] — See  sees.  1062-1075. 

Emtradition,] — ^Murder  is  an  extraditable  offence  between  Canada  and 
the  United  States  under  the  Ashburton  Treaty  of  1842,  article  10. 

264.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Attempts, 
to  imprisonment  for  life,  who,  with  intent  to  commit  murder, — 

(a)  administers  any  poison  or  other  destructive  thing  to  any  Administer- 
person,  or  causes  any  poison  or  destructive  thing  to  be  so  ing  poison, 
administered  or  taken,  or  attempts  to  administer  it,  or  at- 
tempts to  cause  it  to  be  so  administered  or  taken ;  or, 

(b)  by  any  means  whatever  wounds  or  causes  any  grievous  Wounding, 
bodily  harm  to  any  person ;  or, 

(c)  shoots  at  any  person,  or,  by  drawing  a  trigger  or  in  any  Shooting.    ' 
other  manner,  attempts'  to  discharge  at  any  person  any 

kind  of  loaded  arms ;  or, 
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(d)  attempts  to  drown,  suffocate,  or  strangle  any  person ;  or, 

(e)  destroys  or  damages  any  building  by  the  explosion  of 
any  explosive  substance ;  or, 

(f)  sets  fire  to  any  ship  or  vessel  or  any  part  thereof,  or  any 
part  of  the  tackle,  apparel  or  furniture  thereof,  or  to  any 
goods  or  chattels  being  therein ;  or, 

(g)-  casts  away  or  destroys  any  vessel ;  or, 

(h)  by  any  other  means  attempts  to  commit  murder.  55-56 
v.,  c.  29,  s.  232. 

Indictment,] — ^An  indictment  that  "A.B.  attempted  to  kill  and  murder 
CD."  sufficient  discloses  an  indictable  offence,  and  the  court  lias  the  power 
to  allow  it  to  be  amended  so  as  to  read  that  "A.B.  with  intent  to  commit 
murder,  shot  at  CD."     The  King  v.  Mooney,  11  Can.  Cr.  Cas.  333. 

An  indictment  multifarious  in  that  it  combines  a  charge  of  a  failure 
to  provide  necessaries  for  a  child  under  sixteen  under  sees.  242  and  244 
with  a  charge  of  an  attempt  to  murder  the  child  and  to  which  indictment 
the  prisoners  pleaded,  is  sufficient  upon  which  to  base  a  conviction  thereon 
for  the  latter  offence  without  a  formal  amendment  of  the  indictment, 
where  the  presiding  judge  has  withdrawn  from  the  jury  that  portion  of  the 
charge  bas^d  upon  sees.  242  and  244.  R.  v.  Lapierre  (1807),  1  Can.  Cr. 
Cas.  413   (Que.). 

Bail.] — The  court  will  not  bail  a  prisoner  accused  under  this  section  if 
evidence  be  positive  and  strong  against  the  prisoner.  Ex  parte  Cheevera 
(1880),  Ramsay's  Cases  180. 

With  intent  to  commit  munler,] — Where  the  charge  is  in  respect  of  the 
administering  of  poison,  evidence  of  administering  at  different  times  may 
be  firiven  to  shew  the  intent.  R.  v.  Mogg  (1830),  4  C  &  P.  364;  and  see 
note  to  sec.  250.  The  prosecution  must  prove  the  intent  as  well  as  the 
assault.    Re  Kelly  (1002),  5  Can.  Cr.  Cas.  541. 

(a.) — "Administers"  any  poison,  etc] — ^Where  a  servant  in  preparing 
breakfast  for  her  mistress  put  arsenic  into  the  coffee,  and  afterwards  told 
her  mistress  that  she  had  prepared  the  coffee  for  her,  and  the  mistress 
drank  the  coffee,  it  was  held  that  this  was  an  "administering"  within  the 
corresponding  English  statute.  7  Wm.  IV.  and  1  Vict.,  ch.  85,  sec.  2,  re- 
enacted  24-25  Vict.,  ch.  100,  sec.  11.  R.  v.  Harley  (1830),  4  C  &  P.  360. 
Ani  it  has  b«en  held  that  a  poisonous  berry  given  with  intent  to  kill  is 
"administered"  although  by  reason  of  being  given  entire  in  the  pod  which 
will  not  dissolve  in  the  stomach  no  injurious  effects  followed.  R.  v.  Clude- 
ray  (1840),  1  Den.  CC.  514,  4  0)x  CC  84. 

Where  the  accused  with  intent  to  murder  gave  poison  to  A.  to  adminis- 
ter as  a  medicine  to  B.,  but  A.  neglecting  to  give  it  to  B.,  it  was  by  chance 
given  to  B.  bv  a  child,  this  was  held  an  administering  by  the  accused.  R. 
V.  Michael  (1840),  2  Mood.  CC.  120.  0  C  &  P.  356.  But  it  is  doubtful 
whether  a  conviction  can  be  supported  under  this  section,  if  the  poison  be 
delivered  by  mistake  to  and  taken  by  another  person  than  that  for  whom 
it  was  intended.  R.  v.  Ryan  (1830),  2  M.  &.  Rob.  213;  but  see  R.  v.  Lewis 
(1833),  6  C  &  P.  161. 

If,  however,  the  poison  was  intended  to  reach  a  certain  individual  but 
through  a  mistake  in  identity  on  the  part  of  the  accused  himself,  that 
individual  was  not  in  fact  the  person  against  whom  his  animus  existed,  it 
would  appear  that  a  conviction  would  be  supported.    R.  v.  Hunt   (1825),  1 
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Mood.  C.C.  93;  R.  v.  Stopford  (1870),  11  Cox  C.C.  643;  R.  v.  Smith  (1856), 
Dears.  559. 

Wounds,] — To  constitute  a  wound  the  continuity  of  the  skin  must  be 
broken.  R.  v.  Woods  (1830),  1  Mood.  C.C.  278.  There  must  be  a  division 
not  merely  of  the  cuticle  or  upper  skin,  but  of  the  whole  skin.  R.  v. 
McLaughlin  (1838),  8  C.  &  P.  635;  R.  v.  Becket  (1836),  1  M.  &  Rob.  526; 
or  of  the  internal  skin,  ex.  gr.,  of  the  lip  or  cheek.  R.  v.  Smith  (1837),  8 
C.  ft  P.  173;  R.  V.  Warman  (1846),  1  Den.  183. 

A  wound  from  a  kick  with  a  shoe  is  within  the  statute.  R.  v.  Briggs 
(1831),  1  Mood.  C.C.  318.  If  in  self-defence  the  prosecutor  force  a  part  of 
his  body  against  an  instrument  in  the  defendant's  hands  and  so  cut  or 
wound  himself,  the  wounding  is  not  within  this  section.  R.  v.  Becket 
(1836),  1  M.  &  Rob.  526. 

(&.) — Grievous  bodily  harm,] — If  the  bodily  injury  be  such  as  seriously 
to  interfere  with  health  or  comfort  that  is  sufficient,  and  it  is  not  necessary 
that  it  should  be  either  permanent  or  dangerous.  R.  v.  Cox  (1818),  R.  &  R. 
362;  R.  v.  Ashman  (1858),  1  F.  &  F.  88;  see  also  sec.  284. 

Upon  a  charge  of  causing  grievous  bodily  harm  to  a  child  under  de- 
f<»ndant'8  care  with  intent  to  bring  about  the  child's  death,  evidence  of  acts 
of  cruelty  by  defendants  to  another  child  also  in  defendant's  care  are  irrele- 
vant to  the  case  and  inadmissible.  R.  v.  Lapierre  (1897),  1  Can.  Cr.  Cas. 
413  (Que.). 

(c.) — Shooting  with  intent,] — If  a  wound  was  caused,  it  seems  that  a 
count  for  wounding  with  intent  to  do  grievous  bodily  harm  must  be  added 
to  enable  the  jury  to  convict  of  unlawful  wounding  should  they  find  the 
accused  not  guilty  of  the  more  serious  crime  but  are  convinced  that  the 
lesser  offence  has  been  comitted.    Archbold  Cr.  Plead.   (1900),  785. 

Where  the  accused  was  charged  with  wounding  T.  with  intent  to  murder 
bim,  and  it  appeared  in  evidence  that  the  defendant  intended  to  murder  M. 
and  that  he  shot  at  and  wounded  T.,  supposing  him  to  be  M.,  and  the  jury 
found  that  he  intended  to  murder  the  man  at  whom  he  shot,  supposing  him 
to  be  M.,  the  conviction  was  upheld.  R.  v.  Smith  (1856),  Dears.  559,  25 
LJ.M.C.  29;  R.  v.  Stopford   (1870),  11  Cox  C.C.  643. 

(c.) — Attempts 'to  discharge  loaded  arms,] — If  a  person  intending  to 
shoot  another  puts  his  finger  on  the  trigger  of  a  loaded  firearm,  but  is  pre- 
vented from  pulling  the  trigger,  it  is  nevertheless  an  attempt  to  discharge 
loaded  prn>8  under  this  section.  R.  v.  Duckworth,  [1892]  2  Q.B.  83.  17  CJox 
C.C.  495;  R.  v.  Brown  (1883),  10  Q.B.D.  381;  R.  v.  St.  George  (1840),  9 
C.  &  P.  483,  overruled. 

The  expression  "loaded  arms"  includes  any  gun,  pistol  or  other  arm 
loaded  with  gunpowder,  or  other  explosive  substance,  and  ball,  shot,  slug  or 
other  destructive  material,  or  charged  witl;  compressed  air  and  ball,  shot, 
elug  or  other  destructive  material.     Sec.  2   (19). 

A  man  cannot  be  convicted  of  attempting  to  discharge  a  revolver  with 
intent  to  murder,  if  it  is  proved  that  the  man  knew  that  the  revolver, 
though  apparently  loaded,  was  loaded  with  cartridges  not  intended  for  it, 
which  could  not  be  discharged  by  it,  the  intent  being  in  truth  to  frighten. 
R.  V.  Jones,  18  Times  L.R.  166. 

id,) — Form  of  indictment  for  attempting  to  drown.] — That  A.  at 
unlawfully  did  take  one  J.  N.,  into  both  the  hands  of  him  the  said  A.,  and 
unlawfully  did  cast,  throw,  and  push  the  said  J.  N.  into  a  certain  pond, 
wherein  there  was  a  great  quantity  of  water,  and  did  thereby  then  feloni- 
ously and  unlawfully  attempt  the  said  J.  N.  to  drown  and  suffocate,  with 
intent  thereby  then  unlawfully,  wilfully  and  of  his  malice  aforethought, 
the  said  J.  N.  to  kill  and  murder,  asrainst  the  peace,  etc.,  and  against  the 
form  of  the  statute,  the  Criminal  Code  sec.  264. 
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(c.)-^Forw  o/  indictment  for  damage  by  ewplosion.] — ^That  A.  unlaw- 
fully and  maliciouBly  did  at  ,  by  the  explosion  of  a  certain  explosive 
substance,  that  is  to  say,  gunpowder,  destroy  (or  damage)  a  certain  build- 
ing situate  with  intent  thereby  then  unlawfully,  wilfully  and  of 
his  malice  aforethought,  one  J.  N.  to  kill  and  murder,  against  the  peace, 
etc.,  and  of  the  statute,  the  Criminal  Code  sec.  264. 

{K) — By  any  other  means  attempts  to  commit  murder. 1 — ^Where  a 
woman  jumped  out  of  a  window  to  avoid  the  violence  of  her  husband,  it 
was  held  that  to  constitute  this  offence  it  must  be  proved  that  he  intended 
by  his  conduct  to  make  her  jump  out.  R.  v.  Donovan  (1850),  4  Co.v 
C.C.  401. 

The  sending  or  placing  of  infernal  machines  with  intent  to  murder  is 
within  this  sub-section.  R.  v.  Mountford  (1835),  Mood.  C.C.  441,  3  Russ. 
Cr.,  6th  ed.,  280 (n).  Attempts  to  commit  suicide  are,  however,  not  in- 
cluded. R.  V.  Burgess  (1862),  9  Cox  C.C.  302,  L.  &  C.  258,  32  L.J.M.C.  55; 
but  come  under  sec.  270  of  the  Code. 

Circumstances  disclosing  intent.] — On  the  trial  of  a  person  accused  of 
attempt  to  murder  by  shooting,  evidence  that  he  had  burglar's  tools  in  his 
possession  at  the  time  is  admissible,  as  tending  to  prove  criminal  intent. 
It  is  proper  for  the  judge,  in  charging  the  jury  in  a  trial  for  an  attempt  to 
murder,  to  instruct  them  that  they  may  draw  an  inference  as  to  the  pri- 
soner's intent  to  kill  from  the  circumstances  of  his  being  a  stranger  loiter- 
ing in  a  street  or  park,  between  four  and  five  o'clock  in  the  morning,  with 
a  loaded  revolver  and  burglar's  tools  in  his  possession.  The  King  v. 
Mooney,  11  Can.  Cr.  Cas.  333. 

Letters  265.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

threatening  to  ten  years'  imprisonment  who  sends,  delivers  or  utters,  or 
mur  er.        directly  or  indirectly  causes  to  be  received,  knowing  the  contents 

thereof,  any  letter  or  Writing  threatening  to  kill  or  murder  any 

person.    55-56  V.,  c.  29,  s.  233. 

Threats  verbally  made  to  bum  the  complainant's  buildings  are  not  in- 
dictable under  the  Criminal  Code,  and  give  rise  only  to  proceedings  to  force 
the  offender  to  give  security  to  keep  the  peace.  Ex  parte  Welsh  (1898),  2 
C)an.  Cr.  Cas.  35.  But  a  threat  in  writing  to  bum  a  building  is  punishable 
under  sec.  516.    As  to  extortion  by  threats  see  sees.  453  and  454. 

Penalty.  266*  Every  one  is  guilty  of  an  indictable  offence  and  liable 

to  fourteen  years'  imprisonment,  who, — 
Conspiring  ((^)  conspires  or  agrees  with  any  person  to  murder  or  to 

to  murder.  cause  to  be  murdered  any  other  person,  whether  the  per- 

son intended  to  be  murdered  is  a  subject  of  His  Majesty 
or  not,  or  is  within  His  Majesty's  dominions  or  not;  or. 
Counselling         (b)  counsels  or  attempts  to  procure  any  person  to  murder 
murder.  g^^jj  other  person  anywhere,  although  such  person  is  not 

murdered  in  consequence  of  such  counselling  or  attempted 
procurement.    55-56  V.,  c.  29,  s.  234. 

Counselling  murder.] — The  offence  of  counselling  murder  may  be  com- 
mitted by  the  publication  of  a  newspaper  article  exulting  in  the  assassina- 
tion of  a  foreign  monarch  and  commending  it  as  an  example  to  revolution- 
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ists  throughout  the  world;  and  the  counselling  need  not  be  directed  to 
any  particular  person.    R.  y.  Most  (1881),  7  Q.B.D.  244;  14  Cox  C.C.  583. 

To  solicit  and  incite  a  person  to  commit  a  felony  was  a  misdemeanour 
at  common  law.    Arch.  Crim.  Plead.  (1000),  1224. 

Where  the  indictment  is  for  soliciting  another  to  commit  murder  it  is 
unnecessary  to  negative  the  commission  of  the  murder  which,  if  committed, 
would  render  the  accused  guilty  of  the  principal  offence  as  an  accessory 
before  the  fact  (sec.  60),  for  it  cannot  be  intended  that  the  principal 
offence  has  been  committed  where  it  is  not  charged.  1  Stark.  O.  Plead., 
2nd  ed.,  148;  R.  v.  Higgins  (1801),  2  East  5. 

Form  of  indictment,] — That  A.,  B.  and  C.  on  at  un- 

lawfully and  wickedly  did  conspire,  confederate  and  agree  together  one  J.  N. 
unlawfully,  wilfully,  and  of  their  malice  aforethought  to  kill  and  murder, 
against  the  form  of  the  statute,  the  Criminal  Code  sec.  266. 

267*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Accessory 
to  imprisonment  for  life,  who  is  an  accessory  after  the  fact  to  J-'^J'  ^^ 
murder.    55-56  V.,  c.  29,  s.  235.  ^*''*' 

The  accused  must  be  proved  to  have  done  some  act  to  assist  the  mur- 
derer personally:  R.  v.  Chappie  (1840),  9  C.  &  P.  355;  or  by  employing 
another  person  to  harbour  or  relieve  him.  R.  v.  Greenacre  (1837),  8  C.  & 
P.  35;  R.  V.  Butterfield  (1843),  1  Cox  C.C.  30;  R.  v.  Lee  (1834),  6  C.  &  P. 
536;  R.  V.  Jarvis  (1837),  2  M.  &  Rob.  40.    See  also  note  to  sec.  71. 

The  accessory  may  be  indicted  without  proceeding  against  the  principal 
or  jointly  with  the  principal.    Sec.  849. 

268*  Every  one  who  commits  manslaughter  is  guilty  of  an  Punishment 
indictable  offence  and  liable  to  imprisonment  for  life.     55-56  ^o'  ™*«*- 
V.,  c.  29,  s.  236.  Blaughter. 

Not  applicable  to  corporation,] — There  is  no  power  under  Code  sec.  920 
or  otherwise  to  impose  a  fine  or  any  other  punishment,  in  lieu  of  imprison- 
ment, for  the  offence  of  manslaughter,  and  there  is  consequently  no  judg- 
ment or  sentence  applicable  to  a  conviction  of  a  corporation  for  that 
offence  even  if  a  corporation  can  be  guilty  of  manslaughter.  R.  v.  Great 
West  Laundry  Co.  (1000),  3  Can.  Cr.  Cas.  614  (Man.). 

A  corporation  from  its  artificial  nature  cannot  be  guilty  of  any  crime 
the  essence  of  which  is  either  personal  criminal  intent  or  such  a  degree  of 
negligence  as  amounts  to  a  wilful  incurring  of  the  risk  of  causing  injury 
to  others.    Ibid. 

Under  sec.  247  of  the  Code  a  corporation  may  be  indicted  for  omitting, 
without  lawful  excuse,  to  perform  the  duty  of  avoiding  danger  to  human 
life  from  anything  in  its  charge  or  under  its  control.  And  the  fact  that  the 
consequence  of  the  omission  to  perform  such  duty  might  have  justified  an 
indictment  for  manslaughter  in  the  case  of  an  individual  is  not  a  ground 
for  quashing  the  indictment.  As  the  Criminal  Code  provides  no  punish- 
ment for  the  offence,  the  common  law  punishment  of  a  fine  may  be  im- 
posed on  a  corporation  indicted  under  it.  Union  Colliery  Co.  v.  R.,  4  Can. 
Cr.  Cas.  400,  31  Can.  S.C.R.  81. 

Extradition.] — ^"Manslaughter,  when  voluntary,"  is  extraditable  by  the 
first  article  of  the  Convention  of  12  July,  1889,  between  Great  Britain  and 
the  United  States  of  America. 
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PreviCttt  indictment  for  murder.] — A  previoua  conviction  or  acquittal 
on  an  indictment  for  murder  shall  be  a  bar  to  a  second  Indjctment  tor 
thi!  same  homicide  charging  it  as  manslaughter;  and  a  previoua  conviction 
or  acquittal  on  an  indictment  for  manslaughter  Bhall  be  a  bar  to  a  second 
indictment  for  the  same  homicide  charging  it  as  murder.    Sec.  000(2). 

Previotu  coneiction  for  assault.]— la  Reg.  v,  Friel  (18BIt,  17  Coi  C.C. 
32ii,  it  was  held  that  when  there  had  bei>n  a  Hiimmary  conviction  for 
assault,  and  the  person  assaulted  dies  of  the  injuries,  a  plea  of  autrefois 
convict  is  no  answer  to  ao  indictment  for  manslaugliter,  because  the  death, 
ia  a  new  fact,  not  a  mere  matter  of  aggravation,  or  a  mere  conaequenee, 
because  in  cases  of  manslaughter  based  on  death  resulting  from  culpable 
negligence  there  is  no  criminal  offence  unless  death  vnsues  and  gives  rise  to 
a  charge  of  mans  laughter. 

See  also  seca.  733,  7.14  and  900. 

Suicide. 

AidingoT  369>  Every  one  is  guilty  of  an  indictable  offence  and  liable 

counselling,    ^^j  imprisonment  for  life  who  eounaels  or  procures  any  person 

to  eomiBJt  suicide,  actually  committed  in  consequence  of  such 

counselling  or  procurement,  or  who  aids  or  abets  any  person  in 

the  commission  of  suicide.    55-56  V.,  e.  29,  s.  237. 

Aiding  auicide.] — If  two  persons  mutually  agree  to  commit  suicide  to- 
gether, and  accordingly  take  poison  or  attempt  to  drown  themselves  to< 
gethpr,  but  only  one  of  them  dies,  the  survivor  is  guilty  of  murder.  R.  v. 
Dyson  (1S23).  R.  &  R.  52.3;  R.  v.  Alison  (laSS),  8  C.  A  P.  ilS;  R.  v.  Jessop 
11877),  10  Cox  C.C.  204;  R.  v.  Stornouth  (18n7),  61  J.P.  720;  Com.  v. 
Bowen,  13  Mass.  350;  Com.  Mink,  123  Mass.  429;  Blackburn  v.  SUte,  23 
Ohio  State  R.  146;  Burnett  v.  State  (1003),  204  III.  208. 

Attempt.  370.  Every  one  who  attempts  to  commit  suicide  is  guilty 

of  an  indictable  offence  and  liable  to  two  years'  imprisonment. 
55-56  v.,  c.  29,  s.  238. 

Attempted  tutcide.] — This  offence  was  a  misdemeanour  at  common  law. 
R.  V.  Burgess   (1862),  L.  i,  C.  238i  9  Cox  C.C.  302,  32  LJ.M.C.  55. 

Mere  intention  to  commit  the  olTence  does  not  constitute  an  attempt; 
same  act  immediately  connected  with  the  principal  offence  must  be  proved 
to  have  been  done  by  the  accused.  R.  v.  Eagleton  { 1855),  Dears.  515,  538, 
24  L.J.M.C.  168;  B.  V.  Roberts  <1855),  Dears.  530,  25  L.J.M.C.  17;  R.  v. 
Cheeseman   (1862),  L.  k  C.  140,  0  Cox  C.C.  100. 

In  cases  of  attempted  suicide  the  mere  fact  of  drunkenness  is  not  an 
excuse  for  the  crime,  but  it  is  "a  material  fact  in  order  to  arrive  at  the 
conclusion  whether  or  no  the  prisoner  really  intended  to  destroy  his  life." 
Per  Wightman,  J.,  in  Regina  v.  Doody   (1854),  6  Cox  C.C.  463. 

Neglect  i»  CkUdbirth  and  Concealing  Dead  Body. 

Tit  Every  woman  is  guilty  of  an  indictable  offence  who, 
either  of  the  intente  in  this  section  mentioned,  being  with 
and  being  about  to  be  delivered,  neglects  to  provide  rea- 
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sonable  assistance  in  her  delivery,  if  the  child  is  permanently  in  child- 
injured  thereby,  or  dies,  either  just  before,  or  during,  or  shortly  ***^*^- 
after  birth,  unless  she  proves  that  such  death  or  permanent  in- 
jury was  not  caused  by  such  neglect,  or  by  any  wrongful  act 
to  which  she  was  a  party,  and  is  liable, — 

(a)  if  the  intent  of  such  neglect  be  that  the  child  shall  not  Penalty. 

live,  to  imprisonment  for  life ; 
(h)  if  the  intent  of  such  neglect  be  to  conceal  the  fact  of  her  Penalty. 

having  had  a  child,  to  imprisonment  for  seven  years.    55- 

56  v.,  c.  29,  s.  239. 

It  has  been  held  that  a  woman  cannot  be  convicted  of  manslaughter  on 
evidence  that,  knowing  she  was  near  the  time  of  delivery,  she  wilfully 
abstained  from  taking  the  necessary  precautions  to  preserve  the  life  of  her 
child  after  its  birth,  in  consequence  of  which  neglect  it  died.  R.  v. 
Knights  (1860),  2  F.  &  F.  46;  but  see  R.  v.  Handley  (1874),  13  Cox  CC. 
79,  where  Brett,  J.,  held  that  if  the  woman,  without  intending  the  death  of 
the  child,  determines  to  be  alone  at  the  birth  for  the  purpose  of  temporary 
concealment,  and  the  child  afterwards  dies  by  reason  of  her  wicked  negli- 
gence, she  is  guilty  of  manslaughter.  Cf.  R.  v.  Middleship  (1851),  5  Cox 
C.C.  275. 

272.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Concealing 
to  two  years'  imprisonment,  who  disposes  of  the  dead  body  of  dead  body 
any  child  in  any  manner,  with  intent  to  conceal  the  fact  that  ®  ®  *   • 
its  mother  was  delivered  of  it,  whether  the  child  died  before, 
or  during,  or  after  birth.    55-56  V.,  c.  29,  s.  240. 

Form  of  indictment,] — The  jurors,  etc.,  present  that  A.  on 

at  was  delivered  of  a  child;  and  that  the  A.,  being  so  delivered  of 

the  said  child  as  aforesaid,  did  then  unlawfully  endeavour  to  conceal  the 
birth  of  the  said  child  by  secretly  burying  the  dead  body  of  the  said  child, 
against  the  form  of  the  statute,  the  Criminal  Code  sec.  272.  (State  the 
means  of  concealment  specially,  when  it  is  otherwise  than  by  secret  bury- 
ing.) 

Evidence.] — Leaving  the  dead  body  of  a  child  in  two  boxes,  closed 
but  not  locked  or  fastened,  one  being  placed  inside  the  other  in  a  bedroom, 
but  in  such  a  position  as  to  attract  the  attention  of  those  who  daily 
resorted  to  the  room,  is  not  a  secret  disposition  of  the  body,  within  the 
meaning  of  the  statute.    R.  v.  George,  11  Cox  C.C.  41. 

Concealment  of  birth  was  dealt  with  by  sec.  61  of  32-33  Vict.,  ch.  20. 
Although  thp  mere  denial  of  the  birth  will  not  support  a  conviction;  R.  v. 
Turner  (1839),  8  C.  &  P.  755,  it  is  a  factor  in  proof  of  the  offence.  R.  v. 
Pich^  (1870).  30  U.C.C.P.  409.  What  iH  a  secret  disposition  must  depend 
on  the  circumstances  of  each  particular  case.  The  most  complete  exposure 
of  the  body  might  be  a  concealment,  ex  gr.,  if  placed  in  a  secluded  p'ace 
where  the  body  would  not  be  likely  to  be  found.  R.  v.  Brown  ( 1870),  L.R. 
1  C.C.  244. 

The  former  statutes,  R.S.C.  1886,  ch.  162,  sec.  49,  and  24-25  Vict.,  ch. 
100,  sec.  60,  required  that  there  should  be  a  "secret  disposition"  of  the 
drad  body.  A  disposal  in  any  manner  with  the  intent  here  specified  is 
sufficient  under  the  Code. 
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A  final  disposition  of  the  body  of  the  child  is  not  essential,  and  it  is  an 
offence  if  it  be  hid  in  a  place  from  which  a  further  removal  was  contem- 
plated. R.  V.  Goldthorpe  (1841),  2  Moo.  C.C.  244;  R.  v.  Perry  (1855), 
Dears.  471. 

Where  the  on\j  evidence  was  that  the  woman  had  been  delivered  of  a 
child  the  body  of  which  was  taken  away  by  two  other  persons,  but  the 
prisoner  did  not  know  where  it  was  put,  it  was  held  insufficient.  R.  v. 
Bate   (1871),  11  (>)x  C.C.  686. 

There  must  be  an  identification  of  the  body  found  as  being  that  of  the 
child  of  which  she  is  alleged  to  have  been  delivered.  R.  v.  Williams  ( 1871) . 
1 1  (>)X  C.C.  684. 

It  must  also  be  proved  that  the  body  concealed  was  that  of  a  child  dead 
at  the  time  of  the  disposal  or  concealment.  R.  v.  Bell  (1874),  Irish  R.  8 
C.L.  541;  R.  v.  May   (1867),  16  L.T.  Rep.  362,  10  Cox  C.C.  448. 

The  mere  denial  of  the  birth  is  not  sufficient  proof  of  intent  to  conceal. 
R.  V.  Turner  (1839),  8  C.  &  P.  755.  It  must  be  shewn  that  the  accused  did 
some  act  of  disposal  of  the  body  after  the  child  was  dead.    Ibid. 

The  fact  that  the  mother  had  previously  allowed  the  birth  to  be  known 
to  some  persons  is  not  conclusive  evidence  negativing  concealment.  R.  v. 
Douglas  (1836),  1  ^ood.  C.C.  480;  R.  v.  Cornwall  (1817),  R.  &  R.  336. 

Confession  a«  evidence,] — A.  being  questioned  by  a  police  constable  about 
the  concealment  of  a  birth  gave  an  answer  which  caused  the  officer  to  say 
to  hei|:  "It  might  be  better  for  you  to  tell  the  truth  and  not  a  lie'';  and 
it  was  held  that  a  further  statement  made  by  her  to  the  officer  was  inad- 
missible in  evidence,  as  not  being  free  and  voluntary.  She  was  taken  into 
custody  on  the  same  day,  placed  with  two  accomplices,  and  charged  with 
concealment  of  birth.  All  three  then  made  statements.  It  was  held  that 
those  made  by  the  accomplices  could  not  be  deemed  to  be  affected  by  the 
previous  inducement  to  A.  and  were  therefore  admissible  against  them- 
selves, although  that  made  by  A.  was  inadmissible.  When  before  the  mag- 
istrate for  the  preliminary  enquiry  the  three  prisoners  received  the  formal 
caution  (sec.  684)  from  the  magistrate  as  to  anything  they  wished  to  say 
in  regard  to  the  charge,  and  A.  then  made  a  statement  which  was  taken 
down  in  writing  and  attached  to  the  deposition,  and  this  latter  statement 
was  admissible  in  evidence  against  her.    R.  v.  Bate  (1871),  11  Cox  C.C.  6^. 

And  see  as  to  confessions  and  admissions  as  evidence,  sec.  685  and. note 
to  same. 

"Child"] — ^A  foetus  which  Has  not  reached  the  period  at  which  it  might 
have  been  born  alive  is  not  a  "child."  R.  v.  Berriman  (1854),  6  Cox  C.C. 
388;  but  see  R.  v.  Colmer   (1864),  9  Cox  C.C.  506. 

Verdict  of  concealment  of  birth  on  charge  of  child  murder.] — If  any 
person  tried  for  the  murder  of  any  child  is  acquitted  thereof  the  jury  by 
whose  verdict  such  person  is  acquitted  may  find,  in  case  it  so  appears  in 
evidence,  that  the  child  had  recently  been  born,  and  that  such  person  did, 
by  some  secret  disposition  of  such  child  or  of  the  dead  body  of  such 
child,  endeavour  to  conceal  the  birth  thereof,  and  thereupon  the  court  may 
pass  such  sentence  as  if  such  person  had  been  convicted  upon  an  indict- 
ment for  the  concealment  of  birth.    Sec.  952. 

Bodily  Injuries  and  Acts  and  Omissions  Causing  Danger  to  the 

Person. 

Wounding  278.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

with  intent,    to  imprisonment  for  life  who,  with  intent  to  maim,  disfigure  or 
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disable  any  person,  or  to  do  some  other  grievous  bodily  harm 
to  any  person,  or  with  intent  to  resist  or  prevent,  the  lawful 
apprehension  or  detainer  of  any  person,  unlawfully  by  any 
means  wounds  or  causes  any  grievous  bodily  harm  to  any  per- 
son, or  shoots  at  any  person,  or  by  drawing  a  trigger,  or  in  any 
other  manner,  attempts  to  discharge  any  kind  of  loaded  arms  at 
any  person.    55-56  V.,  c.  29,  s.  241. 

Indictment.] — If  the  indictment  charges  that  the  accused  did  "inflict" 
grievous  bodilv  harm,  it  sufficiently  charges  the  "causing"  of  grievous 
bodily  harm.    R.  v.  Bray   (1883),  15  Cox  C.C.  197. 

The  instrument  or  means  by  which  the  injury  was  inflicted  need  not  be 
stated  in  the  indictment,  and  if  stated  need  not  be  provpd  as  laid.  R.  v. 
Briggs   (1831),  1  Moo.  C.C.  318.  , 

Proof  of  intent.]— It  was  held  in  Rex  ▼.  Linneker,  [19061  2  K.B.  99, 
22  Times  L.R.  495,  that  the  accused  was  rightly  convicted  of  "feloniously 
attempting  to  discharge  a  revolver  with  intent  to  do  grievous  bodily  harm, 
when  he  had  drawn  a  loaded  revolver  from  his  pocket,  with  an  expression 
of  intention  to  use  it,  but  was  seized  before  he  could  take  any  further 
step  towards  discharging  it. 

The  intent  may  be  inferred  from  the  act  committed.  R.  v.  Le  Dante,  2 
Geldert  &  Oxiey   (N.S.),  401. 

A. person  who  fires  a  loaded  pistol  into  a  group  of  persons,  not  aiming 
at  any  one  in  particular,  but  intending  generally  to  do  grievous  bodily 
harm,* and  who  hits  one  of  them,  may  be  convicted  on  an  indictment  charg- 
ing him  with  shooting  at  the  person  he  has  hit  with  intent  to  do  grievous 
bodilv  harm  to  that  person.  R.  v.  Fretwell  (1864),  L.  &  C.  443,  9  Cox  C.C. 
471.  ' 

Intent  against  one  person;  ivounding  another.] — The  statutory  form  64, 
sub-sec.  (f ),  shews  that  this  section  includes  as;  an  ofl'ence  the  causing  of 
actual  bodily  harm  to  a  person  although  done  with  intent  to  cause  such 
harm  to  another;  and  also  that  where  the  intent  is  to  prevent  a  lawful 
apprehension  the  person  about  to  be  apprehended  is  not  necessarily  the 
■  ptrrson  charged  with  the  wounding  or  other  offence  under  this  section. 

Xot  only  will  an  indictment  charging  the  accused  with  wounding  A. 
with  intent  to  do  him  grievous  bodily  injury  be  supported  by  evidence  that 
he  intended  to  go  grievous  bodily  harm  to  the  man  he  wounded,  and  who, 
in  fact  was  A.,  although  the  accused  did  not  think  that  he  was  A.,  but 
somebody  else,  R.  v.  Stopford  (1870),  11  Cox  C.C.  643;  but  it  will  be 
snflicient  under  this  section  that  the  defendant  wounded,  etc.,  any  person 
with  intent  to  maim,  etc.,  a  third  person.  R.  v.  I^atimer  (1886),  17  Q.B.D. 
.3.59.  16  Cox  707:  Arohbold  Cr.  Plpod.  (1000),  806.  It  will  be  observed  that 
there  is  a  possible  distinction  in  this  respect  between  sees.  264  and  273,  for 
in  the  former  the  words  "any  person"  do  not  follow  the  words  "with 
intent  to  commit  murder,"  and  it  may  consequently  be  inferred  that  the 
intent  to  murder  must  be  directed  against  the  very  person  wounded,  etc. 
8ee  note  to  sec.  264. 

Maim,  disfigure  or  disable.] — To  maim  is  to  injure  any  part  of  a  man's 
body  which  may  render  him,  in  fighting,  less  able  to  defend  himself  or  to 
Annoy  his  enemy.  1  Hawk.,  ch.  44,  sec.  1;  R.  v.  Sullivan  (1841),  C.  & 
Mar.  209.  To  disfigure  is  to  do  some  external  injury  which  may  detract 
from  his  personal  appearance.  To  disable  is  to  do  something  which  creates 
a  permanent  disability  and  not  merely  a  temporary  injury.  Archbold  Cr. 
Plead.  (1900),  807;  R.  v.  Boyce  (1824),  1  Mood.  C.C.  29. 
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Grievous  bodily  harm,] — ^An  injury  seriously  interfering  with  health  or 
comfort,  although  neither  permanent  or  endangering  life,  is  sufficient.  R. 
V.  Ashman  (1858),  1  F.  A  F.  88;  R.  v.  Cox  (1818),  R.  A  R.  362. 

Intent  to  prevent  lawful  apprehension.] — ^It  must  be  shewn  that  the 
arrest  would  have  been  lawful.  As  to  when  an  arrest  is  justified,  see  sec. 
30  et  seq.  and  sees.  646  to  652. 

Wounds.] — A  wounding  !nay  be  "either  with  or  without  any  weapon 
or  instrument;"  sec.  242;  but  the  skin  must  be  broken.  R.  v.  Wood  (1830), 
1  Mood.  C.C.  278;  R.  v.  Briggs  (1831),  1  Mood.  C.C.  318;  R.  v.  Withers 
(1831),  1  Mood.  C.C.  294;  R.  v.  Sheard  (1837),  7  C.  &  P.  846. 

Verdict  for  lesser  offence.] — ^A  charge  of  wounding  or  causing  grievous 
bodily  harm  with  intent  is  inclusive  of  the  offence  of  common  assault  and 
a  verdict  for  the  latter  offence  may  be  returned  by  virtue  of  sec.  951.  R. 
V.  Laskey,  1  P.  &  B.  (N.B.)  194;  R.  v.  Taylor  (1869),  L.R.  1  C.C.R.  194. 
And  likewise,  if  the  jury  are  hot  convinced  as  to  the  intent,  they  may  find 
the  accused  guilty  of  unlawfully  wounding  if  wounding  be  charged,  or  of 
unlawfully  inflicting  grievous  bodily  harm  if  that  be  charged,  in  which 
case  the  punishment  is  under  sec.  274.    R.  v.  Waudby,  [1895]  2  Q.B.  482. 

Upon  an  indictment  charging  a  shooting  at  a  person  with  intent,  a  ver- 
dict for  common  assault  may  be  rendered.  Re  Cronan  (1874),  24  U.C.C.P. 
106. 

Verdict  of  ''guilty  without  malicious  intent."] — Upon  the  trial  of  an 
indictment  for  wounding  with  intent  to  disable,  a  verdict  of  **guilt  with- 
out malicious  intent"  is  equivalent  to  a  verdict  of  acquittal,  although  the 
jury  were  instructed  that  if  intent  to  disable  were  negatived  they  might 
still  convict  of  the  simple  offence  of  wounding.  Such  verdict  is  to  be  con- 
strued as  a  finding  that  the  act  of  the  accused  which  resulted  in  wounding 
the  complainant  was  done  without  malice.  (The  King  v.  Slaughenwhite 
(No.  1),  9  Can.  Cr.  Cas.  53,  37  N.S.R.  382,  reversed.)  Slaughenwhite  v. 
The  King;  The  King  v.  Slaughenwhite  (No.  2),  9  Can.  Cr.  Cas.  173,  35 
Can.  S.C.R.  607. 

Self-defence.] — Upon  a  charge  of  shooting  with  intent  to  do  grievous 
bodily  harm  in  which  the  plea  is  self-defence,  it  is  a  question  for  the 
jury,  whether  the  assault  upon  the  accused,  which  had  provoked  the  shoot- 
ing, had  ended  or  was  still  being  pursued.  It  is  mis-direction  to  charge  the 
jury  that,  to  support  the  plea  of  self-defence  to  the  infliction  of  grievous 
l)odily  harm,  they  must  flnd  that  the  accused  could  not  otherwise  have  pre- 
served himself  from  death  or  grievous  bodily  harm,  it  being  a  sufficient 
justification  if  the  accused  had  a  reasonable  apprehension  of  grievous  bodily 
harm  to  himself  from  the  violence  of  the  assault  upon  him,  and  if  he  be- 
lieved on  reasonable  grounds  that  he  could  not  preserve  himself  from  griev- 
ous bodily  harm  otherwise  than  by  inflicting  grievous  bodily  harm  upon 
his  assailant.  The  King  v.  Ritter,  8  Can.  Cr.  Cas.  31 ;  Cr.  Code  sees.  53 
and  54. 

Attempt  to  commit  murder.] — See  sec.  264. 

Pointing  fire-arm  loaded  or  unloaded.] — See  sec.  122. 

274.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who  unlawfully  wounds  or  inflicts 
any  grievous  bodily  harm  upon  any  other  person,  either  with 
or  without  any  weapon  or  instrument.    55-56  V.,  c.  29,  s.  242. 

Indictment  for  unlawfully  wounding.] — ^That  A.  at  one  W.  un- 

lawfully and  maliciously  did  wound  against  the  form  of  the  Criminal  Code 
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see.  274    (add  a  count  charging  that  the  defendant  "did  inflict  grievous 
bodily  harm  upon  W."). 

Oriewms  bodUy  Aarm.]— In  Reg.  v.  Ashman  (1858),  1  F.  &  F.  88, 
Wills,  J.,  said  that  in  order  to  constitute  grievous  bodily  harm  "it  is  not 
necessary  that  the  injury  should  be  either  permanent  or  dangerous,  if  it  be 
such  as  seriously  to  interfere  with  the  comfort  or  health  it  is  sufficient." 
In  Reff.  V.  Clarence  (1888),  22  Q.B.D.  23,  the  effect  of  a  similar  enactment, 
sec.  20  of  24-25  Vict.,  ch.  100  (Imp.),  was  considered.  It  provided  that 
''whoso*>ver  shall  unlawfully  and  maliciously  wound  or  inflict  any  grievous 
bodily  harm  upon  any  other  person,  either  with  or  without  any  weapon,  or 
instrument,  shall  be  guilty  of  a  misdemeanour/'  Mr.  Justice  Wills  expressed 
the  opinion  that  *'the  section  points  to  the  infliction  of  direct  and  inten- 
tional violence,  whether  with  a  weapon  or  the  fist  or  the  foot,  or  any  other 
part  of  the  person  or  in  any  other  way  not  involving  the  use  of  a  weapon, 
as  for  instance  by  creating  a  panic  at  a  theatre  whereby  people  trampled 
on  one  another."  (Reg.  v.  Martin,  8  Q.B.D.  54.)  And  Mr.  Justice  Stephen, 
in  the  Clarence  Case,  said:  "The  words  appear  to  my  mind  to  mean  the 
direct  causing  of  some  grievous  bodily  harm  to  the  body  itself  with  'a 
weapon,  as  by  a  cut  with  a  knife,  or  without  a  weapon,  as  by  a  blow  with 
the  fist,  or  by  pushing  the  person  down." 

A  conviction  for  inflicting  grievous  bodily  harm  under  sec.  274  which 
provides  a  punishment  for  the  person  *'who  unlawfully  wounds  or  inflicts 
any  grievous  bodily  harm  upon  any  other  person"  need  not  state  that  the 
act  was  done  "unlawfully,"  that  term  in  the  section  being  referable  only  tu 
the  offence  of  wounding.    R.  v.  Treadwell  (1002),  5  Can.  Cr.  Cas.  461. 

The  words  "actual  bodily  harm"  in  sec.  295  would  be  fully  covered  by 
the  least  bodily  harm,  whilst  the  offence  provided  in  sec.  274  has  added 
to  it  an  aggravatinfit  element  which  makes  the  bodily  harm  grievous.  R.  v. 
Hostetter   (1902),  7  Can.  Cr.  Cas.  221. 

Powers  of  justices.'] — Justices  of  the  peace  have  no  power  on  a  prelim- 
inary investigation  before  them  of  a  charge  of  unlawfully  wounding,  to 
rrduce  the  chance  to  one  of  common  assault,  over  which  they  would  have 
summary  jurisdiction.  R.  v.  I>ee  (1897),  2  Can.  Cr.  CJas.  233;  Miller  v. 
Lea  (1898),  2  Can.  O.  Cas.  282.  A  conviction  recorded  by  justices  in  such 
a  case  upon  a  plea  of  guilty  to  the  charge  as  reduced,  is  not  a  bar  to  an 
indictment  for  unlawfully  wounding,  based  upon  the  same  state  of  facts, 
and  does  not  support  a  plea  of  autrefois  convict.    Ibid. 

VerdictJ] — Upon  an  indictment  for  assaulting,  beating,  wounding  and 
inflicting  grievous  bodily  harm,  the  prisoner  mav  be  convicted  of  a  common 
assault.  Sec.  951.  R.  v.  Oliver  (I860),  Bell  C.C.  287,  30  L.J.M.C.  12;  R. 
V.  Y«>adon  (1862).  L.  &  C.  81:  and  a  verdict  for  common  assault  was  held 
leood  where  the  indictment  charged  only  the  infliction  of  grievous  bodily 
harm.  R.  v.  Canwell,  20  L.T.  402.  11  Cox  C.C.  263,  and  see  R.  v.  Taylor, 
11  Cox  C.C.  261,  L.R.  1  C.C.R.  194. 

875.  Every  one  is  jruilty  of  an  indictable  offence  and  liable  Penalty. 
to  fourteen  years'  imprisonment  who  wilfully, — 

(a)  shoots  at  any  vessel  belonging  to  His  Majesty  or  in  the  Shooting  at 
service  of  Canada ;  or,  ^^^  King's 

.  '      '  vessels. 

(o)  maims  or  wounds  any  public  officer  engaged  in  the  execu-  woundinir 
tion  of  his  duty  or  any  person  acting  in  aid  of  such  oflRcer.  public 
55-56  v.,  c.  29,  s.  243.  officer. 
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Offence. 


By  strang- 
ling. 


By  narcotic. 


Administer- 
ing poison 
to  en- 
danger life. 


Public  officer,] — ^This  term  is  inclusive  of  any  inland  revenue  or  cus- 
toms officer,  officer  of  the  army,  navy,  marine,  militia,  North-West  Mounted 
Police,  or  other  officer  engaged  in  enforcing  the  laws  relating  to  the  revenue, 
customs,  trade  or  navigation  of  Canada.    Sec.  2   (20). 

Describing  the  offence,] — To  justify  a  sentence  of  more  than  three  years' 
imprisonment  for  assault  and  wounding  a  public  officer,  the  charge  must 
allege  that  the  offence  was  committed  while  the  officer  was  engaged  in  the 
execution  of  his  duty.  R.  v.  Dupont  (1900),  3  Can.  Cr.  Cas.  566  (Que.). 
A  mere  description  of  the  assaulted  party  in  the  information  as  an  actin^^ 
detective  does  not  justify  a  sentence  of  seven  years  on  a  plea  of  guilty,  nor 
does  it  imply  that  the  assault  took  place  while  the  officer  was  engaged  in 
the  execution  of  his  duty.    Ibid. 

276.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  and  to  be  whipped,  who  with  intent 
thereby  to  enable  himself  or  any  other  person  to  commit,  or  with 
intent  thereby  to  assist  any  other  person  in  committing,  any  in- 
dictable offence, — 

(a)  by  any  means  whatsoever,  attempts  to  choke,  suffocate 
or  strangle  any  other  person,  or  by  any  means  calculated 
to  choke,  suffocate  or  si:rangle,  attempts  to  render  any  other 
person  insensible,  unconscious  or  incapable  of  resistance; 
or, 
(h)  unlawfully  applies  or  administers  to,  or  causes  to  be 
taken  by,  or  attempts  to  apply  or  administer  to,  or  attempts 
or  causes  to  be  administered  to  or  taken  by,  any  person, 
any  chloroform,  laudanum  or  other  stupefying  or  over- 
powering drug,'matter  or  thing.    55-56  V.,  c.  29,  s.  244. 

Form  of  indiftment,] — That  A.  on  at  unlawfully  did 

attempt'  to  choke,  suffocate  and  strangle  one  J.  N.,  with  intent  thereby 
then  to  enable  him,  the  said  A.,  the  monies,  goods  and  chattels  of  the 
said  J.  N.,  from  the  person  of  the  said  J.  N.,  unlawfully  to  steal,  take  and 
carry  away,  against  the  peace,  etc.,  and  against  the  form  of  the  Criminal 
Code  sec.  276. 

Attempt  to  murder,^ — See  sec.  264. 

277*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  unlawfully  administers  to, 
or  causes  to  be  administered  to  or  taken  by  any  other  person, 
any  poison  or  other  destructive  or  noxious  thing,  so  as  thereby 
to  endanger  the  life  oJ  such  person,  or  so  as  thereby  to  inflict 
upon  such  person  any  grievoiis  bodily  harm.  55-56  V.,  c.  29, 
s.  245. 

Form  of  indictment.] — ^That  A.  on  at  unlawfully  and 

maliciously  did  administer  to  one  J.  N.  a  large  quantity,  to  wit,  two 
drachms  of  a  certain  deadly  poison  called  white  arsenic,  and  thereby  then 
did  endanger  the  life  of  the  said  J.  N.  (or  inflict  on  the  said  J.  N.  griev- 
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008  bodily  harm)  against  the  form  of  the  statute,  the  Oiminal  Ck>de  sec. 
277. 

"Adminiaiering.*''^ — See  note  to  sec.  264. 

Any  poison  or  other  destructive  or  noaioue  thing^l-^Some  drugs  are 
noxious  only  when  taken  in  large  quantities;  and  it  is  doubtful  whether 
the  administering  of  a  drug  in  so  small  a  quantity  as  to  be  incapable  of 
doing  harm  althouf^h  a  larger  quantity  of  the  drug  would  be  a  poisonous 
dose,  is  administering  a  "poison."  R.  v.  Hennah  (1877),  13  Cox  C.C.  647; 
R.  v.  Cramp  (1880),  5  Q.BJ).  307.  In  the  latter  case  it  is  suggested  that 
where  the  drug  administered  is  a  recognia^d  "poison"  it  may  be  that  the 
offence  is  complete  although  the  quantity  administered  is  too  small  to  be 
noxious. 

But  if  grievous  bodily  harm  in  fact  results  although  the  intent  was 
merely  to  annov  (as  to  which  see  sec.  278),  the  offence  is  complete  under 
see.  277.    Tulley  v.  Corrie,  10  Cox  C.C.  640. 

278.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Administer- 
to  three  years'  imprisonment  who  unlawfully  administers  to,  or  ^^^^^^ 
causes  to  be  administered  to  or  taken  by,  any  other  person  any  to  injure. 
poison  or  other  destructive  or  noxious  thing,  with  intent  to  in- 
jure, aggrieve  or  annoy  such  person.    55-56  V.,  c.  29,  s.  246. 

If  any  grievous  bodily  harm  is  in  fact  inflicted,  the  offence  comes  under 
sec.  277.    Tulley  v.  Corrie   (1867),  10  Cox  C.C.  640. 

Any  poison  or  other  destructive  or  noxious  thing,"] — See  note  to  sec.  277. 

Intent  to  injure,  aggrieve  or  annoy.] — ^Where  the  defendant  adminis- 
tered cantharides  to  a  woman  and  the  jury  found  that  it  was  administered 
with  the  intent  to  excite  her  sexual  passion  and  desire,  in  order  that  the 
defendant  might  have  connection  with  her,  this  was  held  to  be  an  adminis- 
tering with  intent  to  ^'injure,  aggrieve  and  annoy"  her.  R.  v.  W^ilkins 
(1861),  L.  &  C.  89,  9  Cox  C.C.  20,  31  L.J.M.C.  72. 

279.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Causing 
to  imprisonment  for  life  who  unlawfully  and  by  the  explosion  bodily  in- 
of  an  explosive  substance  bums,  maims,  disfigures,  disables  or  e^loaives. 
does  any  grievous  bodily  harm  to  any  person.    55-56  V.,  c.  29, 

8.  247. 

Explosive  substance,] — This  expression  includes  any  materials  for  mak- 
ing an  explosive  substance;  also  any  apparatus,  machine,  implement  or 
materials  used,  or  intended  to  be  used  or  adapted  for  causing,  or  aiding  in 
causing,  any  explosion  in  or  with  any  explosive  substance,  and  also  any 
part  of  any  such  apparatus,  machine  or  implement.    Sec.  2  (14). 

Dangerous  storing  of  explosives,] — ^Keeping  naphtha  in  a  populous  place 
in  such  quantities  as  to  cause  terror  or  danger  is  a  common  law  nuisance  . 
as  being  an  act  injurious  to  public  safety.  K.  v.  Lister  (1857),  D.  &  B.  209. 
And  so  is  keeping  gunpowder  or  other  explosives  in  dangerous  proximity  to 
streets  or  houses.  R.  v.  Taylor  (1742),  2  Str.  1167;  1  Russ.  Cr.  6th  ed., 
734 (n).  And  where  defendants  were  charged  with  having  unlawfully 
knowing  and  willingly  deposited  in  a  room  in  a  lodging  or  boarding  house 
in  the  City  of  Halifax  near  to  certain  streets  or  thoroughfares  and  in  close 
proximity  to  divers  dwelling  houses  excessive  quantities  of  dynamite  by 
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reason  whereof  the  inhabitants  were  in  great  danger,  it  was  held  that  the 
indictment  was  not  bad  for  failure  to  allege  either  carelessness  or  that  the 
quantities  were  so  great  that  care  would  not  produce  safety.  R.  v.  Holmes, 
5  R.  &  G.  ( N.S. )  498. 

280.  Every  one  who  unlawfully, — 

(a)  with  intent  to  bum,  maim,  disfigure  or  disable  any  per- 
son, or  to  do  some  grievous  bodily  harm  to  any  person, 
whether  any  bodily  harm  is  effected  or  not, 

(i)  causes  any  explosive  substance  to  explode, 

(ii)  sends  or  delivers  to,  or  causes  to  be  taken  or  received 

by,  any  person  any  explosive  substance,  or  any  other 

dangerous  or  noxious  thing, 
(iii)  puts  or  lays  at  any  place,  or  casts  or  throws  at  or 

upon,  or  otherwise  applies  to,  any  person  any  corrosive 

fluid,  or  any  destructive  or  explosive  substance ;  or, 

(b)  places  or  throws  in,  into,  upon,  against  or  near  any 
building,  ship  or  vessel  an  explosive  substance,  with  intent 
to  do  any  bodily  injury  to  any  person,  whether  or  not  any 
explosion  takes  place  and  whether  or  not  any  bodily  injury 
is  effected; 

is  guilty  of  an  indictable  offence  and  liable,  in  cases  within 
paragraph  (a)  of  this  section,  to  imprisonment  for  life,  and  in 
cases  within  paragraph  (b)  of  this  section  to  foitrteen  years* 
imprisonment.    55-56  V.,  c.  29,  s.  248. 

Form  of  indictment.] — That  A.  on  at  unlawfully  and 

maliciously  did  cast  and  throw  upon  one  J.  X.  a  certain  corrosive  fluid,  to 
wit,  one  pint  of  oil  of  vitriol,  with  intent  in  so  doing  him  the  said  J.  N. 
thereby  then  to  bum  (or  disfigure)  against  the  peace,  etc.,  and  against  the 
form  of  the  Criminal  Code  sec.  280. 

Throtoing  corrosive  fluid.] — Unless  the  contrary  be  proved  the  intention 
will  be  evidenced  by  the  act;  R.  v.  Rhenwick  Williams  (1790),  1  Leach 
533;  and  the  question  of  intent  is  for  the  jury.  R,  v.  Saunders,  14  Cox 
C.C.  180. 

Throwing  oil  of  vitriol  in  a  person's  face  has  been  held  not  to  be  a 
"wounding,"    R.  v.  Murrow   (1835),  Mood.  C.C.  456. 

Destructive  matter.] — ^Under  a  similar  English  statute  7  Wm.  IV.  and 
1  Vict.,  ch.  85,  sec.  5,  boiling  water  was  held  to  be  "destructive  matter." 
R.  v.  Crawford  ( 1845),  1  Den.  100,  2  C.  &  K.  129.  In  that  case  the  prisoner 
was  indicted  for  maliciously  throwing  boiling  water  upon  her  husband. 
Under  the  influence  of  jealousy  she  had  boiled  a  quart  of  water  and  whilts 
he  was  asleep  she  poured  it  over  his  face  and  into  one  of  his  ears  and 
ran  away  boasting  that  she  had  boiled  him  in  his  sleep.  The  injury  de- 
prived the  man  of  sight  for  some  time  and  afl^ected  his  hearing.  A  convic- 
tion was  aflirmed  on  a  ease  reserved. 

Negligent  blasting  of  stone  in  a  quarry  and  thereby  projecting  large 
pieces  of  stone  so  as  to  endanger  the  safety  of  persons  in  houses  and  on  the 
highways  adjoining  the  quarry  was  indictable  at  common  law  as  a  misde- 
meanour.    R.  V.  Mutters   (1864),  L.  &  C.  491. 
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281*  Every  one  is  ^ilty  of  an  indictable  offence  and  liable  Setting 
to  five  years*  imprisonment  who  «ets  or  places,  or  causes  to  be  *P"»«  *?"«*• 
set  or  placed,  any  spring-gun,  man-trap,  or  other  engine  calcu-  traps. 
lated  to  destroy  human  life  or  inflict  grievous  bodily  harm, 
with  the  intent  that  the  same  or  whereby  the  same  may  destroy, 
or  inflict  grievous  bodily  harm  upon,  any  trespasser  or  other 
person  coming  in  contact  therewith. 

2.  Every  one  who  knowingly  and  wilfully  permits  any  such  Permitting 
spring-gun,  man-trap  or  other  engine  which  has  been  set  or  the  same 
placed  by  some  other  person,  in  any  place  which  is  in,  or  after-         *®  ' 
wards  comes  into,  his  possession  or  occupation,  to  continue  so 

set  or  placed  shall  be  deemed  to  have  set  or  placed  such  gun, 
trap  or  engine  with  such  intent  as  aforesaid. 

3.  This  section  does  not  extend  to  any  gin  or  trap  usually  Exception, 
set  or  placed  with  the  intent  of  destroying  vermin  or  noxious 
animals.    55-56  V.,  c.  29,  s.  249. 

Form  of  indictment.] — ^That  A.  on  at  unlawfully  did 

set  and  place,  and  caused  to  be  set  and  placed,  in  a  certain  garden  situate 
a  certain  spring-gun  which  was  then  loaded  and  charged  with  gun- 
powder and  divers  leaden  shot,  with  intent  that  the  said  spring-gun,  so 
loaded  and  charged  as  aforesaid,  ^liouM  inflict  grievous  bodily  harm  upon 
any  trespasser  who  might  come  in  contact  therewith,  against  the  form  of 
the  Criminal  Code  sec.  281. 

Evidence,] — ^A  similar  provision  in  the  English  statute  7  and  8  Geo. 
IV.,  ch.  18,  was  held  not  to  be  applicable  to  the  setting  of  dog-spears  on  a 
man's  own  land  with  no  intention  to  harm  human  beings  and  without  hav- 
ing brought  about  such  a  result.    Jordin  v.  Crump  (1841),  8  M.  &  W.  782. 

282«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  imprisonment  for  life  who  unlawfully, — 

(a)  with  intent  to  injure  or  to  endanger  the  safety  of  any  Intent  to 
person  travelling  or  being  upon  any  railway,  Saveller. 

(i)  puts  or  throws  upon  or  across  such  railway  any  wood,  stone  on 
stone,  or  other  matter  or  thing,  railway. 

(ii)  takes   up,    removes    or   displaces    any    rail,    railway  Removing 
switch,  sleeper  or  other  matter  or  thing  belonging  to  ^'^P®'"®''  * 
such  railway,  or  injures  or  destroys  any  track,  bridge 
or  fence  of  such  railway,  or  any  portion  thereof, 
(iii)  turns,  moves  or  diverts  any  point  or  other  machinery  Diverting 
belonging  to  such  railway,  points,  etc. 

(iv)  makes  or  shows,  hides  or  removes  any  signal  or  light  Removing 
upon  or  near  to  such  railway,  signal. 

(v)  does  or  causes  to  be  done  any  other  matter  or  thing  otherwise, 
with  such  intent ;  or. 
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(b)  throws,  or  causes  to  fall  or  strike  at,  against,  into  or 
upon  any  engine,  tender,  carriage  or  truck  used  and  in 
motion  upon  any  railway,  any  wood,  ertone  or  other  matter 
or  thing,  with  intent  to  injure  or  endanger  the  safety  of 
any  person  being  in  or  upon  such  engine,  tender,  carriage 
or  truck,  or  in  or  upon  any  other  engine,  tender,  carriage 
or  truck  of  any  train  of  which  such  first  mentioned  engine^ 
tender,  carriage  or  truck  forms  part.  55-56  V.,  c.  29, 
s.  250. 

If  death  is  caused  by  unlawfully  netting  a  spring-gun  the  person  setting 
it  is  guilty  of  manslaughter.    R.  v?  Heaton  (1896),  60  J.P.  508. 

Form  of  indictment,] — ^An  example  of  stating  one  of  the  offences  men- 
tioned in  this  section  is  given  as  follows  in  Code  Form  64  as  follows:  "A., 
with  intent  to  injure  or  endanger  the  safety  of  persons  on  the  Canadian 
Pacific  Railway,  did  an  act  calculated  to  interfere  with  an  engine,  a  tender, 
and  certain  carriages  on  the  said  railway  on  at  by  (describe 

with  so  much  detail  as  is  sufficient  to  give  the  accused  reasonable  informa- 
tion as  to  the  acts  or  omissions  relied  on  against  him,  and  to  identify  the 
transaction ) . 

Private  railway,] — The  corresponding  English  Act,  24-25  Vict.,  ch.  97, 
sees.  35-57,  has  been  held  to  apply  to  both  public  and  private  railways: 
O'Gorman  v.  Sweet  (1890),  54  J.P.  663;  and  to  railways  not  yet  opened 
for  regular  traffic,  but  in  use  for  the  conveyance  of  workmen  and  mater- 
ials.   R.  V.  Bradford  (1860),  Bell  C.C.  268. 

Acquittal,] — ^An  acquittal  under  this  section  will  not  bar  an  indictment 
under  see.  283.    R.  v.  Gilmore  (1882),  15  Cox  C.C.  85. 

Extradition.] — ^By  the  Extradition  Convention  of  1901  with  the  U.SJ^. 
"wilful  and  unlawful  destruction  or  obstruction  of  railroads  which  endan- 
gers human  life,"  was  added  to  the  list  of  extraditable  crimes  between  the 
British  Empire  and  the  United  States. 

283.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years*  imprisonment  who,  by  any  unlawful  act,  or  by  any 
wilful  omission  or  neglect  of  duty,  endangers  or  causes  to  be 
endangered  the  safety  of.  any  person  conveyed  or' being  in  or 
upon  a  railway,  or  aids  or  assists  therein.    55-56  V.,  c.  29,  s.  251. 

Where  the  Code  specifies  an  oflTence  and  provides  for  the  punishment  by 
imprisonment  only,  it  does  not  necessarily  follow  that  a  corporation  may 
not  b»  indicted  and  fined  for  the  ofTence  so  described.  Union  Colliery  Co.  v. 
The  Queen,  4  Can.  Cr.  CJas.  400,  408,  per  Sedgwick,  J.  And  see  note  to  sec. 
284. 

Other  ofTences  relating  to  the  operation  of  railways  are  contained  in  the 
Railway  Act,  and  in  Code  sees.  499,  510,  517,  518,  519. 

Omission  or  neglect  of  duty.] — There  must  be  a  duty  to  do  the  thing 
omitted  to  be*  done;  a  promise,  not  constituting  a  contract,  made  by  a  rail- 
way manager  to  do  something^  which  the  company  was  under  no  legal 
obMgation  to  do  does  not  constitute  a  "duty"  under  this  section.  Ex  parte 
Brydges,  18  L.C.  Jur.  141. 
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Exiradition.l'^By  the  Extradition  Convention  of  1900,  with  the  U.S.A. 
wilful  and  unlawful  destruction  or  obstruction  of  railroads  which  endan- 
gers human  life,  is  made  an  extraditable  offence. 

284*  Every,  one  is  guilty  of  an  indictable  offence  and  liable  Causing 
to  two  years'  imprisonment  who,  by  any  unlawful  act,  or  by  ^^^ 
doing  negligently  or  omitting  to  do  any  act  which  it  is  his  duty 
to  do,  causes  grievous  bodily  injury  to  any  other  person.    55-56 
v.,  c.  29,  s.  252. 

Corporations,] — ^Although  a  corporation  cannot  be  guilty  of  manslaugh- 
ter, it  may  be  indicted  under  sec.  222  and  possibly  also  under  this  section  for 
having  caused  grievous  bodily  injury  by  omitting  to  maintain  in*  a  safe 
condition  a  bridge  or  structure  which  it  was  its  duty  to  so  maintain,  and 
this  notwithstanding  that  death  ensued  at  once  to  the  person  sustaining 
the  grievous  bodily  injury.  A  line  is  the  pimishment  wMch  must  be  sub- 
stituted under  Cr.  Code.  sec.  920  in  the  case  of  a  corporation,  in  lieu  of  the 
imprisonment  mentioned  in  Cr.  Code  sec.  284,  and  the  amount  is  in  the  discre- 
tion of  the  court  (Cr.  Code  sec.  1029 ) .  The  expression  "grievous  bodily  injury" 
includes  injuries  immediately  resulting  in  death,  and  as  a  corporation  is 
not  amenable  to  a  charge  of  manslaughter,  the  death  is  as  to  it  a  circum- 
stance in  aggravation  of  the  crime,  and  does  not  enlarge  the  nature  of  the 
offence.  R.  v.  Union  Colliery  Co.  (1900),  3  Can.  Cr.  Cas.  523  (B.C.); 
affirmed  by  the  Supreme  Court  of  Canada  sub-nom.,  Union  Colliery  v.  The 
Queen  (1900),  4  Can.  Cr.  Cas.  400,  31  Can.  S.C.R.  81. 

285«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Injuring 
to  two  years'  imprisonment  who,  having  the  charge  of  any  car-  f^l^^  ^  . 
riage  or  vehicle,  by  wanton  or  furious  driving,  or  racing  or  driving, 
other  wilful  misconduct,  or  by  wilful  neglect,  does  or  causes  to 
be  done  any  bodily  harm  to  any  person.    55-56  V.,  c.  29,  s.  253. 

Any  carriage  or  vehicle.] — The  same  expression  appears  in  the  Offences 
against  the  Person  Act,  1861,  24-25  Vict.  (Imp.),  ch.  100,  sec.  35,  and 
under  it  it  has  been  decided  that  bicycles  are  included.  R.  v.  Parker 
(1895),  59  J.P.  793,  per  Hawkins,  J. 

Wilful  misconduct,] — ^An  act  is  "wilfully"  done  if  the  defendant  in- 
tentionally did  it  knowing  that  bodily  harm  to  some  person  is  likely  to 
result.  R.  v.  Holroyd  (1841),  2  M.  &  Rob.  339;  or  with  a  reckless  dis- 
r»»jrard  of  the  natural  consequences  of  the  act.  R.  v.  Monaghan  (1870),  11 
Cox  C.C.  608.  Compare  sec.  609,  defining  the  term  "wilful"  as  used  in 
Part  VIII. 

Wilful  neglect.] — ^As  to  the  meaning  of  the  term  "wilful  neglect,"  e.g., 
wilfully  refusing  or  neglecting  to  maintain  a  wife,  see  Anonymous  Case 
(1902)*.  6  Can,  Cr.  Cas.  163  (Que.).  A  "wilful"  refusal  to  allow  a  person 
to  vote  means  a  refusal  which  is  perverse  or  malicious.  Johnson  v.  Allen, 
26  O.R.  550. 

Form  of  indictment.] — ^That  A.  on  at  and  then  having 

charge  of  a  certain  carriage  and  vehicle  called  an  omnibus,  unlawfully  did, 
by  the  wanton  and  furious  driving  of  the  said  carriage  and  vehicle  by  him 
the  said  A.,  cause  certain  bodily  harm,  to  wit,  breaking  his  leg,  to  be  done 
to  one  J.  N.  against  the  form  of  the  Criminal  Code  sec.  285. 
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286.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment, — 

(a)  who  prevents  or  impedes,  or  endeavours  to  prevent  or 
impede,  any  shipwrecked  person  in  his  endeavour  to  save 
his  life ;  or, 

(b)  who  without  reasonable  cause  prevents  or  impedes,  or 
endeavours  to  prevent  or  impede,  any  person  in  his  en- 
deavour to  save  the  life  of  any  shipwrecked  person.  55-56 
v.,  c.  29,  s.  254 ;  56  V.,  c.  32,  s.  1. 

Bhipwrecked  peraonJ] — ^This  term  includes  any  person  belonging  to,  on 
board  of  or  having  quitted  any  vessel  wrecked,  stranded  or  in  distress  at 
any  place  in  Canada.    See  sec.  2   (33). 
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287.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  fine  or  imprisonment  with  or  without  hard 
labour,  or  both,  who, — 

(a)  cuts  or  makes,  or  causes  to  be  cut  or  made,  any  hole, 
opening,  aperture  or  place,  of  sufficient  size  or  area  to  en- 
danger human  life,  through  the  ice  on  any  navigable  or 
other  water  open  to  or  frequented  by  the  public,  and  leaves 
such  hole,  opening,  aperture  or  place,  while  it  is  in  a  state 
dangerous  to  human  life,  whether  the  same  is  frozen  over 
or  not,  uninclosed  by  bushes  or  trees  or  unguarded  by  a 
guard  or  fence,  of  sufficient  height  and  strength  to  prevent 
any  pei:i3on  from  accidentally  riding,  driving,  walking, 
•  skating  or  falling  therein ;  or, 

(h)  being  the  owner,  manager  or  superintendent  of  any 
abandoned  or  unused  mine  or  quarry  or  property  upon  or 
in  which  there  is  any  excavation  of  a  sufficient  area  and 
depth  to  endanger  human  life,  leaves  the  same  unguarded 
and  uninclosed  by  a  guard  or  fence  of  sufficient  height  and 
strength  to  prevent  any  person  from  accidentally  riding, 
.driving,  walking  or  falling  therein ;  or, 

(c)  omits  within  five  days  after  conviction  of  any  sruch  offence 
to  so  guard  or  inclose  the  same  or  to  construct  around  or 
over  such  exposed  opening  or  excavation  a  guard  or  fence 
of  such  height  and  strength. 

2.  Every  one  whose  duty  it  is  to  guard  such  hole,  opening, 
aperture  or  place  is  guilty  of  manslaughter  if  any  person  loses 
his  life  by  accidentally  falling  therein  while  the  same  is  so  un- 
guarded or  uninclosed.    55-56  V.,  c.  29,  s.  255. 
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288*  Every  one  is  ^ilty  of  an  indictable  offence  and  liable  Sending 
to  five  years'  imprisonment  who  sends^  or  attempts  to  send,  or  *""!??" 
is  a  party  to  sending,  a  ship  registered  in  Canada  to  sea,  or  on  ^pg  ^ 
a  voyage  on  any  of  the  inland  waters  of  Canada,  or  on  a  voyage  sea. 
from  any  port  or  place  on  the  inland  waters  of  Canada  to  any 
port  or  place  on  the  inland  waters  of  the  United  States,  or  on 
a  voyage  from  any  port  or  place  on  the  inland  waters  of  the 
United  States  to  any  port  or  place  on  the  inland  waters  of 
Canada  in  such  an  unseaworthy  state,  by  reason  of  overloading 
or  underloading  or  improper  loading,  or  by  reason  of  being 
insufficiently  manned,  or  from  any  other  cause,  that  the  life  of 
any  person  is  likely  to  be  endangered  thereby,  unless  he  proves 
that  he  used  all  reasonable  means  to  ensure  her  being  sent  to 
sea  or  on  such  voyage  in  a  seaworthy  state,  or  that  her  going  to 
sea  or  on  such  voyage  in  such  unseaworthy  state  was,  under  the 
circumstances,  reasonable  and  justifiable.     55-56  V.,  c.   29,  s. 
256 ;  56  v.,  c.  32,  s.  1. 

Consent  to  proaecution,] — ^No  person  shall  be  prosecuted  for  any  offence 
under  this  section  without  the  consent  of  the  Minister  of  Marine  and 
Fisheries.    Sec.  595. 

Imperial  Act,] — Section  457  of  the  Merchant  Shipping  Act,  1894 
(Imp.),  57-58  Vict.,  ch.  60,  which  is  applicable  to  British  possessions  as  well 
as  to  the  United  Kingdom,  also  provides  as  follows:  "If  any  person  sends 
or  attempts  to  send,  or  is  party  to  sending  or  attempting  to  send  a  British 
ship  to  sea  in  such  unseaworthy  state  that  the  life  of  any  person  is  likely 
to  be  thereby  endangered,  he  shall  in  respect  of  each  offence  be  guilty  of  a 
misdemeanour  imless  he  proves  that  he  used  all  reasonable  means  to  insure 
her  being  sent  to  sea  in  a  seaworthy  state,  or  that  her  going  to  sea  in  such 
unseaworthy  state  was,  under  the  circumstances,  reasonable  and  justifiable, 
and  for  the  purpose  of  givng  such  proof  he  may  give  evidence  in  the  same 
manner  as  any  other  witness."  But  a  prosecution  under  that  section  ot 
the  Merchant  Shipping  Act  in  a  British  possession  can  only  be  brought  by 
or  with  the  consent  of  the  governor  thereof,  i.e.,  in  Canada,  the  €rOvemor- 
Qeneral.    Ibid.,  sec.  457  (3).    See  also  Code  sec.  289. 

289*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Taking 
to  five  years'  imprisonment  who,  being  the  master  of  a  ship  "a™©  to 
registered  in  Canada,  knowingly  takes  such  ship  to  sea,  or  on  ^^' 
a  voyage  on  any  of  the  inland  waters  of  Canada,  or  on  a  voyage 
from  any  port  or  place  on  the  inland  waters  of  Canada  to  any 
port  or  place  on  the  inland  waters  of  the  United  States,  or  on 
a  voyage  from  any  port  or  place  in  the  United  States  to  any 
port  or  place  on  the  inland  waters  of  Canada,  in  such  an  unsea- 
worthy state,  by  reason  of  overloading  or  underloading  or  im- 
proper loading,  or  by  reason  of  being  insufiiciently  manned,  or 
from  any  other  cause,  that  the  life  of  any  person  is  likely  to  be 
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endangered  thereby,  unless  he  proves  that  her  going  to  sea  or  on 
such  voyage  in  such  unseaworthy  state  was,  under  the  circum- 
stances, reasonable  and  justifiable.    55-56  V.,  c.  29,  s.  257. 

Consent  to  prosecution,] — ^No  person  shall  be  prosecuted  for  any  offence 
under  this  or  the  preceding  section  without  the  consent  of  the  Minister  of 
Marine  and  Fisheries.    Sec.  595. 

Imperial  Act.] — ^The  Merchant  Shipping  Act,  1894  (Imp.),  57-58  Vict., 
ch.  60,  sec.  457,  which  is  applicable  to  British  possessions,  makes  the  fol- 
lowing additional  provision:  "If  the  master  of  a  British  ship  knowingly 
takes  the  same  to  sea  in  such  unseaworthy  state  that  the  life  of  any  per- 
son is  likely  to  be  thereby  endangered,  he  shall  in  respect  of  each  offence 
be  guilty  of  a  misdemeanour  unless  he  proves  that  her  going  to  sea  in 
such  unseaworthy  state  was,  under  the  circumstances,  reasonable  and 
justifiable,  and  for  the  purpose  of  giving  such  proof  he  may  give  evidence 
in  the  same  manner  as  any  other  witness."  A  prosecution  under  that 
section  cannot,  however,  be  brought  in  Canada  without  the  consent  of  the 
Governor-General.  Ibid.,  sec.  457  (3).  And  see  Code  sec.  288  and  note 
to  same. 

AssauUts. 

Definition.  290«  An  assault  is  the  act  of  intentionally  applying  force 

to  the  person  of  another,  directly  or  indirectly,  or  attempting 
or  threatening,  by  any  act  or  gesture,  to  apply  force  to  the 
person  of  another,  if  the  person  making  the  threat  has,  or 
causes  the  other  to  believe,  upon  reasonable  grounds,  that  he  has 
present  ability  to  effect  his  purpose,  and  in  either  case,  without 
the  consent  of  the  other  or  with  such  consent,  if  it  is  obtained 
by  fraud.    55-56  V.,  c.  29,  s.  258. 

Common  assault.] — ^To  discharge  a  pistol  loaded  with  i^owder  and  wad- 
ding at  a  person  within  such  a  short  distance  that  the  party  might  have 
been  hit,  is  an  assault.  R.  v.  Cronan  (1874),  24  U.C.C.P.  106.  And  see,  as 
to  pointing  fire-arms,  Code  sec.  122. 

A  conviction  for  unlawfully  assaulting  V.  by  standing  in  front  of  the 
horses  and  carriage  driven  by  the  said  V.  in  a  hostile  manner,  and  thereby 
forcibly  detaining  him,  the  said  V.  in  the  public  highway  against  his  will, 
was  held  bad,  in  stating  the  de'tention  as  a  conclusion  and  not  as  part  of  the 
charge.  R.  v.  McElligott  (1883),  3  O.R.  535.  It  will  not  be  inferred  as  a 
matter  of  law  that  standing  in  front  of  the  horses  was  a  forcible  intention, 
there  being  no  statement  that  the  detention  was  by  any  other  means  than 
mere  passive  resistance.     Ibid. 

An  indictment  for  rape  includes  the  lesser  charge  of  assault,  and  a 
verdict  thereon  of  guilty  of  common  assault  is  properly  followed  by  a  con- 
viction although  the  information  was  laid  more  than  six  months  after 
the  offence  was  committed.    R.  v.  Edwards  (1898),  2  Can.  Cr.  Cas.  96. 

A  blow  struck  in  anger  or  which  is  intended  or  is  likely  to  do  corporal 
hurt  is  a  criminal  assault,  notwithstanding  the  consent  to  fight  of  the 
person  struck.     R.  v.  Buchanan   (1898),  1  Can.  Cr.  Cas.  442   (Man.). 

When  one  person  is  indicted  for  inflicting  personal  injury  upon  another, 
the  consent  of  the  person  who  sustains  the  injury  is  no  defence  to  the 
person  who  inflicts  the  injury,  if  the  injury  is  of  such  a  nature  or  is  in- 
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flicted  under  such  circumstances  that  its  infliction  is  injurious  to  the  public 
as  well  as  to  the  person  injured.    Reg.  v.  Coney  (1882),  8  Q.B.D.  534. 

If,  whilst  playing  a  game,  a  player  deliberately  infringes  the  rules,  and 
in  so  doing  hurts  another,  he  is  guilty  of  an  assault,  for  the  consent  of  the 
person  injured  only  extends  to  acts  committed  within  the  rules.  East,  in 
his  Pleas  of  the  Crown,  says :  "If  two  were  engaged  to  play  at  cudgels,  and 
the  one  made  a  blow  at  the  other  likely  to  hurt  before  he  was  upon  his 
guard,  and  without  warning,  and  death  ensued,  the  want  of  due  and  friend- 
ly warning  would  make  such  act  amount  to  manslaughter,  but  not  to 
murder,  because  the  intent  was  not  malicious."    (Sol.  Jour.) 

And  no  rules  or  practice  of  any  game  can  make  that  lawful  which  is 
unlawful  by  the  law  of  the  land ;  and  the  law  of  the  land  says  you  shall  not 
do  that  which  is  likely  to  cause. the  death  of  another.  R.  v.  Bradshaw 
(1878),  14  0)x  C.C.  83. 

A  charge  of  common  assault  may  in  certain  cases  be  completely  an- 
swered by  proof  of  consent  on  the  part  of  the  person  bringing  the  charge. 
Thus,  if  a  man  strike  another  with  a  stick,  this  is  primft  facie  an  offence, 
although  no  real  harm  be  done;  if,  however,  the  two  had  agreed  to  engage 
in  a  match  of  singlesticks,  and  in  the  course  of  the  game,  and  without 
tranagression  of  its  rules  and  with  no  intent  to  inflict  harm,  the  complain- 
ant was  struck,  his  consent  to  run  the  risk  of  receiving  a  blow  is  a  defence 
to  the  charge  of  assault. 

In  a  criminal  prosecution  by  the  wife  of  O.,  for  assault  made  upon  her 
in  entering  her  husband's  house,  the  defence  was  that  she  had  no  right 
to  enter,  and  that  her  intention  was  to  take  away  property  which  she  had 
no  legal  right  to  take,  but  it  was  held,  on  a  case  reserved,  that  this  would 
not  justify  the  assault,  there  being  no  previous  request  made  of  her  to 
leave  the  house,  nor  any  statement  of  her  intention,  or  of  an  attempt,  to 
take  anything.     The  Queen  v.  O'Neill,  3  P.  &  B.   (N.B.)   49. 

29 1«  Every  one  who  commits  a  common  assault  is  gailty  Common 
of  an  indictable  offence  and  liable,  if  convicted  upon  an  indict-  assaults, 
ment,  to  one  year's  imprisonment,  or  to  a  fine  not  exceeding  one 
hundred  dollars,  and  on  summary  conviction  to  a  fine  not  ex- 
ceeding twenty  dollars  and  costs,  or  to  two  months'  imprison- 
ment, with  or  without  hard  labour.    55-56  V.,  c.  29,  s.  265. 

Common  assault.] — See  sec.  290  for  the  statutory  definition  of  an 
^'assault"   and   see  also  the  notes  to  that  section. 

Summary  conviction.] — Section  732  provides  for  cases  in  which  a  sum- 
mary conviction  may  be  made  for  a  common  assault. 

Title  to  land.] — By  sec.  709  it  is  provided  that  no  justice  shall  hear  and 
determine  any  case  of  assault  or  battery  in  which  any  question  arises  as  to 
the  title  to  any  tenements,  hereditaments  or  any  interest  therein  or  accru- 
ing therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or  any  execution 
under  the  process  of  any  court  of  justice.  Rent  payable  under  a  lease  of 
land  is  an  incorporeal  hereditament.  Kennedy  v.  MacDonell  (1901).  1 
O.L.R.  250. 

If  the  justice  finds  the  assault  complained  of  to  have  been  accom- 
panied by  an  attempt  to  commit  some  other  indictable  offence  or  is  of 
opinion  that  the  same  is  from  any  other  circumstance  a  fit  subject  for 
prosecution  by  indictment,  he  is  not  to  adjudicate  thereupon  but  must 
deal  with  the  case  in  all  respects  in  the  same  manner  as  if  he  had  no 
anthority  finally  to  hear  and  determine  the  same.    Section  732. 
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A  summary  conviction  for  assault  upon  a  female,  causing  bruises,  will 
be  presumed  one  of  common  assault  under  Code  sees.  291  and  732,  and  not 
of  an  assault  occasioning  bodily  harm  under  sec.  295,  where  there  has  been 
no  election  of  summary  trial.    Larin  v.  Boyd,  11  Can.  Cr.  Cas.  74. 


TtDO 

tence  of 
months, 
being  in 
12  Can. 
Riissell, 


months'  imprisonment.'] — ^A  summary  conviction  imposing  a  sen- 
sixty  days  is  not  invalid  where  the  statutory  maximum  is  two 

unless  there  is  a  reasonable  probability  of  the  sixty  days'  term 

the  particular  case  more  than  two  months.  R.  v.  Brindley  (1906), 
Cr.  Cas.  170,  per  Graham,  E.J.;  but  see  contra  the  decision  of 

J.,  in  the  same  case.    And  see  note  12  Can.  Cr.  Cas.  173. 


Preliminary  enquiry.] — ^A  magistrate  holding  a  preliminary  enquiry  for 
an  indictable  offence  may  not  proceed  to  summarily  convict  on  the  evi- 
dence given  therein  for  both  the  accused  and  the  prosecutor  for  a  lesser 
offence  included  in  the  offence  charged,  although  such  lesser  offence,  if  ori- 
ginally charged,  would  have  been  within  his  jurisdiction  for  trial.  Ex  p. 
Duffy  (1901),  8  Can.  Cr.  Cas.  277. 

Summary  trial.} — Upon  a  summary  trial  for  inflicting  grievous  bodily 
harm,  the  magistrate  may  convict  instead  for  the  lesser  offence  of  common 
assault  in  like  manner  as  a  jury  might  do.  The  punishment  which  may  be 
imposed  by  a  city  stipendiary  magistrate  convicting  of  common  assault 
upon  a  summary  trial  for  a  greater  offence  under  sec.  777  is  that  which  is 
provided  in  case  of  conviction  upon  indictment,  i.e.,  one  year's  imprison- 
ment or  a  fine  of  $100.    R.  v.  Coolen  (1903),  7  Can.  Cr.  Cas.  522.      ' 

Where  the  sentence  imposed  upon  a  summary  trial  by  consent  before 
a  city  stipendiary  magistrate  for  common  assault  was,  in  the  first  in- 
stance, three  months'  imprisonment  without  mention  of  hard  labour,  and 
the  minute  of  adjudication  did  not  include  hard  labour,  a  formal  convic- 
tion, including  hard  labour,  and  a  commitment  thereon  in  similar  terms 
are  Invalid  and  the  accused  will  be  discharged  on  habeas  corpus.  Ex  parte 
Carmichael,  8  Can.  Cr.  Cas.  19. 

"//  convicted  upon  indictment.'*] — ^A  city  stipendiary  ma^strate  hold- 
ing a  summary  trial  under  Code  sec.  777  may  impose  imprisonment  not 
exceeding  one  year  for  common  assault  although  Code  sec.  291  specifies  such 
punishment  with  the  addition  of  the  words  "if  convicted  upon  an  indict- 
ment." Section  777  gives  to  police  and  stipendiary  magistrates  of 
towns  and  cities  the  power  to  award  on  summary  trials  held  with  the 
consent  of  the  accused,  the  same  punishment  as  an  Ontario  Court  of  General 
Sessions  might  impose  on  a  trial  on  indictment.  R.  v.  Hawes  (1902),  6 
Can.  Cr.  Cas.  238,  per  Graham,  E.J.  In  the  same  case  Townshend,  J.,  held, 
that  upon  a  summary  trial  for  common  assault,  the  imprisonment  author- 
ized by  Code  sec.  291  can  only  be  imposed  in  the  first  instance;  and  that 
where  a  fine  is  imposed  the  imprisonment  in  default  of  payment  thereof 
is  controlled  by  Code  sec.  739(b)  and  is  therefore  limited  to  three  months. 

Binding  over  to  keep  the  peace.] — See  sees.  748  and  1058. 

Justification.] — ^As  to  matters  of  justification,  see  sees.  52-62. 

Aggravated  tissault.] — See  sec.  296. 

Assault  causing  hodUy  harm.] — See  sec.  295. 

When  civil  remedy  barred.] — See  sees.  733  and  734. 


Offenoe. 

Penalty. 


.   292.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years*  imprisonment,  and  to  be  whipped,  who, — 
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(a)  indecently  assaults  any  female;  or,  Indecent 

(b)  does  anything  to  any  female  by  her  consent  which  but  ^^^^^  ^^ 
for  such  consent  would  be  an  indecent  assault,  if  such  con- 
sent is  obtained  by  false  and  fraudulent  representations  p^^^ed 
as  to  the  nature  and  quality  of  the  act.    55-56  V.,  c.  29,  by  fraud, 
s.  259. 

Consent  generallyJ] — ^Apart  from  statutory  provision  there  can  be  in 
law  no  assault  unless  it  be  against  consent.  R.  v.  Martin  (1839),  9  C.  & 
P.  215;  R.  V.  Guthrie  (1870),  L.R.  1  C.C.R.  241;  39  L.J.M.C.  96.  Mere 
submission  is  not  always  equivalent  to  consent.  A  person  may  submit 
to  an  act  done  from  ignorance,  or  the  consent  may  be  obtained  by  fraud; 
and  in  neither  case  would  it  be  such  consent  as  the  law  contemplates. 
R.  V.  Lock  (1872),  L.R.  2  C.C.R.  10.  Consent  means  an  active  will  in  the 
mind  of  the  patient  to  permit  the  doing  of  the  act  complained  of;  and 
icnowledge  of  what  is  to  be  done  is  essential  to  a  consent.  Ibid;  R.  v. 
(VShay  (1898),  19  Cox  C.C.  76;  R.  v.  Stanton  (1844),  1  Car.  &  Kir.  415; 
R.  V.  Case  (1850),  4  Cox  C.C.  220;  R.  v.  Flattery,  2  Q.B.D.  410. 

Form  of  indictment  for  indecent  cteaault.] — ^That  A.  at  on  the 

day  of  190     ,  one  D.,  a  female,  unlawfully  and  indecently 

did  assault,  and  her,  the  said  D.,  did  then  beat,  wound  and  ill  treat,  and 

other  wrongs  to  thb  said  D.  did,  to  the  great  damage  of  the  said  D.,  against 

the  form  of  the  Criminal  Cod^  sec.  292. 

Child  under  14.] — ^It  is  no  defence  to  a  charge  or  indictment  for  any 
indecent  assault  on  a  young  person  under  the  age  of  fourteen  years  to 
prove  that  she  consented  to  the  act  of  indecency.  Section  294.  And  in 
order  to  prove  the  age  of  a  girl,  for  the  purposes  of  sec.  294,  the  following 
shall  be  primA  facie  evidence: — (a)  Any  entry  or  record  by  an  incorporated 
society  or  its  officers  having  had  the  control  or  care  of  the  girl  at  or  about 
the  time  of  the  girl  being  brought  to  Canada,  if  such  entry  or  record  has 
been  made  before  the  alleged  offence  was  committed,  (b)  In  the  absence 
of  other  evidence,  or  by  way  of  corroboration  of  other  evidence,  the  judge 
or,  in  cases  where  an  offender  is  tried  with  a  jury,  the  jury  before  whom 
an  indictment  for  the  offence  is  tried,  or  the  justice  before  whom  a  pre- 
liminary inquiry  thereinto  is  held,  may  infer  the  age  from  the  appearance 
of  the  girl.     Section  984. 

The  best  evidence  possible  should  be  given  to  prove  the  age  of  the  girl 
where  the  age  is  material.  3  Russell  on  Crimes,  6th  ed.,  240.  And  where 
the  only  evidence  of  age  was  simply  hearsav,  it  was  held  insufficient.  R. 
V.  Wedge  (1832),  5  C.  k  P.  298;  R.  v.  Hayes,  2  C>)x  C.C.  226;  R.  v. 
Nicholls,  10  Cox  C.C.  476. 

There  can  still  be  no  conviction  for  common  assault  where  there  is 
consent,  as  sec.  294  applies  to  indecent  assault  only. 

EfHdenoe  of  young  children  not  under  oath,] — See  sec.  1003  of  the  Code 
and  sec.  16  of  the  Evidence  Act. 

Esfduding  public  from  court  room,] — See  sec.  645. 

Punishment,] — ^Under  this  section  everyone  found  guilty  of  an  indecent 
assault  on  a  female  is  liable  to  two  years'  imprisonment  and  to  be  whipped ; 
but  the  court  in  many  cases,  acting  under  the  discretion  conferred  by  the 
special  proviso  contained  in  sec.  1028  of  the  Code,  does  .not  inflict  the 
whipping,  and  imposes  only  an  imprisonment.  R.  v.  Robidoux  (1898),  2 
Can.  Cr.  Cas.  19. 

Indictment  for  greater  offence.] — If,  on  an  indictment  of  rape  the  jury 
acquit  the  accused  of  that  offence,  but  find  him  guilty  of  indecent  assault. 
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and  the  other  evidence  in  the  case  is  ample  to  warrant  the  verdict,  it  should 
stand  notwithstanding  the  improper  admission  in  evidence  of  statements 
made  by  the  prosecutrix  by  way  of  complaint  following  thft  offence,  she 
having  then  complained  of  an  assault  but  not  of  rape.  R.  v.  Graham  (1899), 
3  Can.  Cr.  Cas.  22  (Ont.).  The  accused  may,  on  an  indictment  for  rape, 
be  convicted  of  assault  with  intent  to  commit  rape.  John  v.  The  Queen, 
15  Can.  S.C.R.  384. 

Evidence  of  complaint.]— In  R.  v.  Lillyman,  [1896]  2  Q.B.  167,  60  J.P. 
536,  it  was  held  that  in  cases  of  indecent  assault,  rape  and  similar  charges, 
not  only  the  fact  that  the  prosecutrix  made  a  complaint  soon  after  the 
occurrence,  but  the  details  of  the  complaint  itself,  are  admissible  in  evi- 
dence, not  as  proof  of  the  facts  complained  of,  but  to  shew  that  her  con- 
duct at  the  time  was  consistent  with  her  story  in  the  witness  box  and  as 
negativing  consent. 

In  an  Ontario  case  it  has  been  held  that  in  a  civil  action  for  damages 
under  circumstances  constituting  the  criminal  offence  of  indecent  assault, 
evidence  is  admissible  of  complaint  made  by  the  woman  shortly  after  the 
assault  was  committed,  in  like  manner  as  upon  a  criminal  trial;  and 
that  complaint  made  by  the  woman  to  her  husband,  on  her  first  meeting 
him  some  hours  after  the  assault,  but  on  the  same  day,  was  admissible 
in  evidence  under  the  circumstances  of  the  case.  The  proof  of  such  com- 
plaint by  the  evidence  of  both  the  woman  and  her  hu^and  is  corrobora- 
tive of  the  woman's  evidence  that  she  did  not  consent  to  tjie  acts  complained 
of.  Hopkinson  v.  Perdue,  8  Can.  Cr.  Cas.  286.  Where  evidence  of  com- 
plaint is  admissible  on  a  charge  of  indecent  assault,  not  only  the  fact  of 
complaint  may  be  shewn,  but  the  particulars  of  the  complaint.     Ibid. 

It  is  essential  in  all  cases  of  indecent  assault  that  complaint  should 
have  been  made  at  the  earliest  opportunity  after  the  offence,  and  evidence 
y>f  such  complaint  may,  under  special  circumstances,  be  received  after 
the  lapse  of  several  days'  delay.  The  fact  of  the  girl  being  only  seven  years 
of  age,  that  the  act  was  committed  without  violence  and  that  the  girl  did 
not  realize  the  serious  nature  of  the  act,  are  circumstances  which  make 
a  complaint  made  ten  days  afterwards  admissible  in  evidence.  R.  v.  Bar- 
ron (1905),  9  Can.  Cr.  Cas.  196   (N.S.). 

Under  exceptional  circumstances  evidence  of  a  complaint  made  by  an 
adult  female  of  an  indecent  assault  may  be  admitted  although  five  days 
had  intervened  between  the  assault  and  the  oomplaint.  R.  v.  Smith  (1905), 
9  Can.  Cr.  Cas.  21    (N.S.). 

In  the  King  v.  Osborne,  [1905]  1  K.B.  551,  the  defendant  was  indicted 
for  an  indecent  assault  upon  a  girl  under  the  age  of  thirteen.  The  girl 
had  been  left  by  two  companions  in  the  defendant's  shop  and  on  their 
return  shortly  afterwards  they  met  her  coming  away,  and  one  of  them 
asked  why  she  had  not  stayed  till  their  return,  when  the  prosecutrix  made 
an  answer  incriminating  the  defendant.  On  the  trial  the  reception  of  this 
evidence  was  objected  to,  but  the  Court  on  a  reserved  case  held  that  it 
was  admissible  not  as  evidence  of  the  truth  of  the  charge  alleged,  but  as 
corroborating  the  credibility  of  the  girl  and  as  evidence  of  the  consistency 
of  her  conduct. 

But  if  the  complaint  is  made  only  after  the  discovery  of  circumstances 
suggesting  impropriety  and  in  answer  to  questions  put  to  the  girl  requiring 
an  explanation,  it  would  seem  that  such  a  conversation  is  not  a  complaint 
at  all.     R.  V.  Merry   (1900),  19  Cox  C.C.  142. 

See  also  cases  as  to  complaint  of  prosecutrix  on  a  charge  of  rape  or 
attempted  rape,  referred  to  under  sections  299  and  300. 

When  counsel  propose  to  6pen  upon  and  put  in  evidence  such  state- 
ments, the  judge's  attention  should  first  be  called  to  the  time  that  had 
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elapsed  between  the  occurrence  and  the  making  of  the  statement,  in  order 
that  the  judge  might  be  enabled  to  say  whether  or  not  the  lapse  of  time 
would  be  an  objection  to  the  admissibility  of  the  statement.  R.  v.  Rush 
(1896),  60  J.P.  777. 

293«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Indecent 
to  ten  years'  imprisonment,  and.  to  be  whipped,  who  assaults  any  assault  on 
person  with  intent  to  commit  sodomy  or  who,  being  a  male, 
indecently  assaults  any  other  male  person.    55-56  V.,  c.  29,  s. 
260 ;  56  V.,  c.  32,  s.  1. 

"AsaaulU"'] — One  of  the  requisites  of  assault  as  defined  by  sec.  290  is 
that  the  application  of  force  is  without  the  consent  of  the  other  party  or 
with  a  consent  obtained  by  fraud. 

Section  294  applies  to  the  offence  of  indecently  assaulting  a  boy  under 
14  as  well  as  to  offences  under  sec.  292,  and  it  is  no  defence  to  prove  that 
he  consented  to  the  act  of  indecency.  And  apart  from  that  section  if  the 
boy  is  so  ignorant  of  the  act  done  as  to  be  incapable  of  exercising  his  will 
one  way  or  the  other,  there  is  no  consent  although  there  may  be  no  dissent. 
Reg.  V.  Lock  (1872),  L.R.  2  C.C.R.  10;  12  Cox  C.C.  244. 

If  the  ''other  male  person"  is  over  fourteen  and  has  consented  to  the 
indecent  act  there  is  no  assault.  R.  v.  Martin,  2  Moore  C.C.  123;  R. 
V.  WoUaston,  12  Cox  C.C.  180;  R.  v.  Laprise,  3  Montreal  L.N.  139.  But  see 
'also  sees.  205  and  206,  as  to  the  punishment  of  indecent  acts  in  which 
assault  is  not  charged. 

Although  a  minor  under  fourteen  cannot  be  convicted  of  sodomy,  he 
may  if  the  act  be  committed  against  the  will  of  the  other  party  be  punished 
for  an  assault  under  this  section.  R.  v.  Hartlen  (1898),  2  Can.  Cr.  Cas. 
12. 

Excluding  public  from  court  room.] — See  sec.  645. 

294.  It  is  no  defence  to  a  charge  or  indictment  for  any  Consent  of 
indecent  assault  on  a  young  person  under  the  age  of  fourteen  child  under 

,        ,  ,  _  ,  n  .     T  fourteen  no 

years  to  prove  that  he  or  she  consented  to  the  act  of  indecency,  defence. 
55-56  v.,  c.  29,  s.  261. 

See  notes  to  sees.  292  and  293. 
Proof  of  age,] — See  sec.  984. 

295«  Every  one  who  commits  any  assault  which  occasions  Assault  with 
actual  bodily  harm  is  guilty  of  an  indictable  offence  and  liable  bodily  harm, 
to  three  years'  imprisonment.    55-56  V.,  c.  29,  s.  262. 

A  conviction  for  common  assault  would  be  a  bar  to  a  subsequent  prose- 
cution for  assault  occasioning  bodily  harm.  I^rin  v.  Boyd,  1 1  Can.  Cr.  Cas. 
74. 

Actunl  bodily  harm.] — ^The  term  "actual  bodily  harm"  does  not  imply 
a  wounding  or  breaking  of  the  skin.  R.  v.  Hostetter  (1902),  7  Can.  Cr. 
Cas.  221,  6  Terr.  L.R.  363. 

As  to  the  offence  of  inflicting  grievous  bodily  harm,  see  sees.  274  and 

T7.T(p). 
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Evidence,] — In  a  prosecution  for  an  assault  occasioning  actually  bodily 
harm,  it  is  improper  to  exclude  evidence  of  statements  sworn  to  by  a  wit- 
ness for  the  prosecution  at  a  preliminary  enquiry,  the  record  of  the  deposi- 
tions upon  which  had  been  lost,  as  to  what  was  said  by  the  accused  at  the 
time  of  the  assault,  as  such  statements  of  the  witness  had  reference  to 
statements  of  the  accused  forming  a  part  of  the  res  gestiB.  R.  v.  Troop 
(1898),  2  Can.  Cr.  Cas.  22. 

The  fact  that  a  prisoner  committed  for  trial  for  assault  occasioning 
bodily  harm  was  told  by  the  constable  removing  htm  to  gaol  under  the 
commitment  that  the  assaulted  party  would  die,  is  not  evidence  of  an  in- 
ducement or  threat  to  the  prisoner  so  as  to  make  his  subsequent  question 
"What  do  you  think  I  will  get — about  15  years?"  inadmissible  against  him. 
The  prisoner's  question  under  the  circumstances  raised  a  strong  inference 
that  he  was  present  when  the  injuries  were  inflicted.  R.  v.  Bruce  (1907), 
12  Can.  Cr.  Cas.  276. 

Form  of  indictment,'] — ^That  A.  on  at  in  and  upon  one 

J.  N.  did  make  an  assault,  and  him  the  said  J.  N.  did  then  beat,  wound 
and  ill-treat,  thereby  then  occasioning  to  the  said  J.  N.  actually  bodily 
harm,  and  other  wrongs  to  the  said  J.  N.  then  did,  to  the  great  damage 
of  the  said  J.  N.    against  the  form  of  the  Criminal  Code  sec.  295. 

Aggravated         296.  Every  one  fs  guilty  of  an  indictable  offence  and  liable 
assault.         ^Q  ^^Q  years'  imprisonment  who,— 

(a)  assaults  any  person  with  intent  to  commit  any  indict- 
able offence;  or, 

(b)  assaults  any  public  or  peace  ofiScer  engaged  in  the  ex- 
ecution of  his  duty,  or  any  person  acting  in  aid  of  such 
oflScer;  or, 

(c)  assaults  any  person  with  intent  to  resist  or  prevent  the 
lawful  apprehension  or  detainer  of  himself,  or  of  any  other 
person,  for  any  offence;  or, 

(d)  assaults  any  person  in  the  lawful  execution  of  any 
process  against  any  lands  or  goods,  or  in  making  any 
lawful  distress  or  seizure,  or  with  intent  to  rescue  any 
goods  taken  under  such  process,  distress  or  seizure ;  or, 

(e)  on  any  day  whereon  any  poll  for  an  election,  parlia- 
mentary or  municipal,  is  being  proceeded  with,  within  the 
distance  of  two  miles  from  the  place  where  such  poll  is 
taken  or  held,  assaults  or  beats  any  person.  55-56  V.,  c.  29, 
8.  263 ;  57-58  V.,  c.  57,  s.  1. 

Form  of  indictment  for  (lasaulting  a  peace  officer.] — ^That  A.  on 
at  in  and  upon  one  J.  N.,  then  being  a  peace  officer,  to  wit,  a  con- 

stable in  and  for  the  said  town  (or  county),  and  then  being  in  the  due 
execution  of  his  duty  as  such  constable,  did  make  an  assault,  and  him,  the 
said  J.  N.,  so  being  in  the  execution  of  his  duty  as  aforesaid,  did  then  beat, 
wound  and  ill-treat,  and  other  wrongs  to  the  said  J.  N.,  then  did,  to  the 
great  damage  of  the  said  J.  N.,  against  the  form  of  the  Criminal  Code  sec. 
396. 

Form  of  charge.] — The  following  example  of  the  manner  of  stating  an 
offence  under  sub-section   (a)   is  given  in  Code  form  64:  "A.  with  intent 
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to  maim,  disfigure,  disable  or  do  grievous  bodily  harm  to  B.  did  actual 
bodily  harm  to  B.   (or  D.)  " 

An  example  of  the  charge  under  sub-section  (c)  is  also  given  as  follows: 
"A.  with  intent  to  resist  the  lawful  apprehension  or  detainer  of  A.  (or  C.) 
did  actual  bodily  harm  to  B.    (or  D.)/' 

Aaaaulting  peaoe  officer, J] — ^Where  a  constable  was  assaulted  while  at- 
tempting to  execute  a  warrant  issued  by  two  justices  for  non-payment  of  a 
fine  and  costs  imposed  on  a  person  convicted  of  an  offence,  and  the  justice 
had  jurisdiction  over  the  offence,  and  the  warrant  was  valid  on  its  face,  it 
was  held  that  a  conviction  for  the  assault  would  lie  notwithstanding  the 
fact  that  part  of  the  original  conviction  by  the  two  justices  was  erroneous 
in  awarding  a  punishment  which  was  not  authorized.  R.  v.  King  (1889), 
18  Ont.  R.  566.  The  offence  of  obstructing  a  peace  officer  in  the  execution 
of  his  duty  is  dealt  with  by  sees.  168  and  169. 

The  fact  that  the  accused  did  not  know  that  the  person  assaulted  was  a 
peace  officer,  or  that  he  was  acting  in  the  execution  of  his  duty  will  not 
prevent  a  conviction  hereunder.  R.  v.  Forbes  (1865),  10  Cox  C.C.  362; 
although  it  will  no  doubt  be  taken  into  consideration  in-  awarding  the 
punishment. 

Punishment. "] — ^A  fine  as  well  as  imprisonment  may  be  imposed  on  the 
conviction  of  the  accused,  if  tried  either  by  a  court  of  criminal  jurisdiction 
or  by  a  "magistrate"  under  the  Summary  Trials  Procedure.  Sec.  1058;  Ex 
parte  McClements   (1895),  32  C.L.J.  39. 

Prior  conviction  or  diamiaaal  on  common  assault  charge.] — ^A  summary 
conviction  for  assault  has  been  held  sufficient  to  bar  a  subsequent  indict- 
ment, charging  an  assault  and  wounding  with  intent  to  murder,  where  the 
accused  had  been  summoned  before  magistrates  by  the  prosecutor  of  the 
indictment  for  the  same  assault,  and  had  been  imprisoned  on  his  making 
default  of  payment  of  the  fine  imposed  by  the  ma^strates.  R.  v.  Stanton 
(1851),  6  Cox  C.C.  324,  per  Erie,  J.  It  was  said  by  Coltman,  J.,  in  R.  v. 
Walker  (1843),  2  Moody  &  Rob.  446,  that  there  is  no  difference  in  prin- 
ciple whether  a  party  has  been  convicted  or  acquitted;  and  that  on  a  com- 
plaint for  a  common  assault  the  justices  were  to  determine  whether  such 
assault  was  accompanied  with  any  felonious  intention,  and  on  that  ques- 
tion they  are  like  any  other  court  of  competent  jurisdiction,  and  their 
decision  is  of  the  same  finality  as  if  the  party  had  been  convicted  by  a 
jury.    And  see  Code  sec.  732. 

Costs,"] — ^A  magistrate  summarily  trying,  with  the  consent  of  the  ac- 
cused, a  charge  of  aggravated  assault  has  jurisdiction  to  award  costs 
against  the  accused  as  well  as  to  impose  both  fine  and  imprisonment.  R. 
V.  Burtress  (1900),  3  Can.  Cr.  Cas.  636  (N.S.). 

Assault  with  intent  to  ro5.] — This  offence  is  specially  dealt  with  by  sec. 
448,  which  provides  a  punishment  of  three  years'  imprisonment  for  same 
as  an  indictable  offence. 

EwtraditionJ] — ^Assault  with  intent  to  commit  murder  is  extraditable 
between  Canada  and  the  United  States  under  the  Ashburton  Treaty  of 
1843. 

297.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable  Kidnapping, 
to  seven  years'  imprisonment  who,  without  lawful  authority, — 

(a)  kidnaps  any  other  person  with  intent  Intent, 

(i)  to  cause  such  other  person  to  be  secretly  confined  or  To  imprison, 
imprisoned  in  Canada  against  his  will,  or, 
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(ii)  to  cause  such  other  person  to  be  unlawfully  sent  or 
transported  out  of  Canada  against  his  will,  or, 

(iii)  to  cause  such  other  person  to  be  sold  or  captured  as 
a  slave,  or  in  any  way  held  to  service  against  his  will ; 
or, 

(b)  forcibly  seizes  or  confines  or  imprisons  any  other  person 
within  Canada. 

2.  Upon  the  trial  of  any  offence  under  this  section  the  non- 
resistance  of  a  person  so  unlawfully  kidnapped  or  confined  shall 
not  be  a  defence  unless  it  appears  that  it  was  not  caused  by 

threats,  duress  or  force,  or. exhibition  of  force.    63-64  V.,  c.  46, 
s.  3. 

Kidfuppping.] — ^Kidnapping  is  an  aggravated  species  of  false  imprison- 
ment, the  latter  offence  being  always  included  in  the  former.  2  Bishop 
Crim.  Law  671.  The  oflfence  is  an  indictable  one  at  common  law.  R.  v. 
Lesley   (1860),  29  L.J.M.C.  97. 

Criminal  forcible  imprisonment.'] — ^The  crime  of  false  imprisonment  is  a 
species  of  aggravated  assault.  2  Bishop  Cr.  Law  668.  Although  it  is  not 
necessary  that  a  man's  person  should  be  touched.  Bird  v.  Jones  (1845), 
7  Q.B.  742.  A  false  imprisonment  is  any  unlawful  restraint  of  a  man*s 
liberty  whether  in  a  place  made  use  of  for  purposes  of  imprisonment  gener- 
ally or  in  one  used  only  on  the  particular  occasion;  or  by  words  and  an  ar- 
ray of  force  withput  bolts  or  bars  in  any  locality  whatever.  R.  v.  Webb,  1 
W.  BI.  19;  Bird  v.  Jones   (1845),  7  Q.B.  742. 

To  compel  a  man  to  go  in  a  given  direction  against  his  will  may  amount 
to  an  imprisonment;  but  if  a  man  merely  obstructs  the  passage  of  another 
in  a  particular  direction  whether  by  threats  of  personal  violence  or  other- 
wise, leaving  him  at  liberty  to  stay  where  he  is  or  go  in  any  other  direc- 
tion if  he  pleases,  he  cannot  be  said  to  thereby  imprison  him.  Bird  v. 
Jones   (1846),  7  Q.B.  742,  per  Patteson,  J. 

Detention  of  a  prisoner  after  expiry  of  his  sentence  is  false  imprison- 
ment. Migotti  v.  Colville  (1309),  4  C.P.D.  233;  Moone  v.  Rose  (1869), 
L.R.  4  Q.B.  486. 

Where  a  person  sends  for  a  constable  and  gives  another  person  in  charge 
for  an  indictable  offence  and  the  constable  tells  the  party  charged  that  he 
must  go  with  him,  on  which  the  other  without  further  compulsion  goes  to 
the  police  office,  this  is  ail  imprisonment.  Pocock  v.  Moore  (1825),  Ry.  & 
M.  421.  But  where  the  warrant  is  used  merely  as  a  summons  and  no  arrest 
is  made  thereon,  and  the  party  voluntarily  goes  before  the  magistrate,  such 
seems  not  to  be  an  imprisonment.  Arrowsmith  v.  LeMesurier  (1806).  2 
B.  &  P.  211;  Berry  v.  Adamson  (1827),  6  B.  &  C.  528. 

Where  a  man  who  had  an  idiot  brother  bedridden  in  his  house  kept  him 
in  a  dark  room  without  sufficient  warmth  or  clothing  it  was  held  not  to  be 
an  imprisonment;  R.  v.  Smith  (1826),  2  C.  &  P.  449;  but  a  charge  might 
be  laid  in  such  a  case  under  Code  sees.  241  and  244  for  criminally  neglect- 
ing to  supply  necessaries. 

Justification,'] — ^The  seizure  and  imprisonment  may  be  justified  by  shew- 
ing that  there  was  a  lawful  arrest  and  detention  under  either  civil  or  crim- 
inal process  or  by  lawful  authority.  As  to  what  are  matters  of  justifica- 
tion see  diode  sees.  23-68. 
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Unlawful  Carnal  Knowledge. 

298«  Kape  is  the  act  of  a  man  haying  carnal  knowledge  of  Rape 
a  woman  who  is  not  his  wife  without  her  consent,  or  with  con-  ^®*°®^- 
sent  which  has  been  extorted  by  threats  or  fear  of  bodily  harm, 
or  obtained  by  personating  the  woman's  husband,  or  by  false 
and  fraudulent  representations  as  to  the  nature  and  quality  of 
the  act. 

2.  No  one  under  the  age  of  fourteen  years  can  commit  this  ^^' 
offence.    55-56  V.,  c.  29,  s.  266. 

Oirls  under  fourteen.'] — ^When  there  has  been  no  violence,  and  the  girl 
is  under  fourteen  and  has  consented  or  complied,  the  offence  falls  under 
Art.  269;  but  when  there  has  been  violence,  and  when  the  girl  has  not 
consented,  then,  notwithstanding  the  fact  that  the  girl  is  under  fourteen 
years  of  age,  the  crime  is  rape,  and  falls  under  this  section.  R.  v.  Riopel 
(1898),  2  Can.  Cr.  Cas.  225,  228.  The  word  "man"  and  "woman"  in  this 
section  are  to  be  taken  in  a  general  or  generic  sense  as  indicating  all  males 
and  females  of  the  human  race,  and  not  in  a  restricted  sense  as  distin- 
guished from  boys  and  girls.    R.  ▼.  Riopel   (1898),  2  Can.  Cr.  Cas.  225. 

An  indictment  for  rape  lies  against  one  who  has  ravished  a  female 
under  the  age  of  fourteen  years  against  her  will,  notwithstanding  the  pro- 
visions of  sec.  301,  which  enacts  that  everyone  is  guilty  of  an  indictable 
offence  and  Hable  to  imprisonment  for  life,  and  to  be  whipped,  who  car- 
nally knows  anv  girl  under  the  age  of  fourteen  years,  not  being  his  wifb. 
Ibid. 

Carnal  knowledge.] — Carnal  knowledge  is  complete  upon  penetration  to 
any,  even  the  slightest  degree,  and  even  without  the  emission  of  seed. 
Code  sec.  7. 

Evidence  of  young  children.] — ^As  to  the  evidence  of  children  under  four- 
teen who  do  not  understand  the  nature  of  an  oath,  see  sec.  1003  of  the 
Code  and  sec.  10  of  the  Canada  Evidence  Act. 

Carnally  knowing  female  insane  or  deaf  and  dumb.] — See  the  special 
provision  for  this  offence  in  Code  sec.  219. 

299«  Every  one  who  commits  rape  is  guilty  of  an  indictable  Punishment 
offence  and  liable  to  suffer  death  or  to  imprisonment  for  life.  ^^^  '"^P^* 
55-56  v.,  c.  29,  s.  267. 

A  prosecution  for  rape  is  in  fact  and  in  substance  a  prosecution  for  any 
offence  of  which,  on  an  indictment  for  rape,  the  prisoner  coiild  have  been 
found  cruilty;  and  the  maxim  "Omne  majus  continet  in  se  minus"  applies. 
R.  V.  West,.  [1898]  1  Q.B.  174;  R.  v.  Edwards  (1898),  2  Can.  Cr.  Cas.  96. 

An  indictment  may  now  be  laid  under  Cr.  Code  sees.  856  and  951  charg- 
ing rape  and  also  assault  with  intent  to  commit  rape. 

Form  of  indictment.]— Th^  jurors  of  our  Lord  the  King  upon  their  i 

oath  present  that  J.  S.  on  the  day  of  in  the  year  of  our 

Lord  19     ,  at  the  of  ,  in  and  upon  A.  N.  violently  and  unlaw- 

fully did  make  an  assault,  and  her,  the  said  A.  N.  then  violently  and 
against  her  will  unlawfully  did  ravish  and  carnally  know,  against  the  form 
of  the  statute  in  such  case  made  and  provided.  Criminal  Code  sec.  299, 
and  against  the  peace  of  our  Lord  the  King,  his  crown  and  dignity. 
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Rape  defined,] — See  sec.  298. 

Evidence  of  young  children.'] — ^As  to  the  evidence  of  children  under  four- 
teen who  do  not  understand  the  nature  of  an  oath.  See  sec.  1003  of  the 
Code  and  sec.  16  of  the  Canada  Evidence  Act. 

Evidence  generally.] — ^The  question  whether  the  act  of  connection  was 
consummated  through  fear,  or  merely  through  solicitation  is  a  question  of 
fact  for  the  jury.  II.  v.  Day  (1841),  9  C.  &  P.  722;  R.  v.  Jones  (1861),  4 
L.T.N.S.  164;  R.  v.  Cardo   ('l889),  17  Ont.  R.  11. 

Proof  on  behalf  of  the  defence  that  the  injured  party  or  her  parents  had 
instituted  civil  proceedings  to  recover  damages  arising  from  the  commis- 
sion of  the  alleged  rape  is  properly  excluded  upon  the  criminal  trial  as 
irrelevant,  unless  other  facts  have  been  disclosed  in  evidence  which  tend  to 
shew  an  intent  to  thereby  wrongfully  extort  money  from  the  accused.  R. 
V.  Riendeau  (1900),  3  Can.  Cr.  Cas.  293   (Que.). 

It  has  been  held  that,  in  the  case  of  alleged  rape  on  an  idiot  or  lunatic, 
the  mere  proof  of  connection  will  not  warrant  the  case  being  left  to  the 
jury;  that  there  must  be  some  evidence  that  it  was  without  her  consent, 
e.g.,  that  she  was  incapable,  from  imbecility,  of  expressing  assent  or  dis- 
sent; and  that  if  she  consent  from  mere  animal  passion  it  is  not  rape.  R. 
V.  Connolly    (1867),  26  U.C.Q.B.  317. 

On  a  charge  of  rape  evidence  is  admissible  on  behalf  of  the  defence  to 
contradict  a  statement  of  the  complainant,  made  on  her  cross-examination, 
denying  that,  on  an  occasion  when  she  met  the  accused  subsequent  to  the 
alle&^ed  rape,  she  had  refused  to  put  an  end  to  the  interview,  as  requested 
by  her  mother,  and  had  struck  her  mother  for  the  latter's  interference. 
Such  evidence  is  relevant  to  the  charge  not  only  as  affecting  the  credibility 
of  the  complainant's .  testimony  generally,  but  as  shewing  conduct  incon- 
sistent with  resistance  to  the  alleged  offence.  R.  v.  Riendeau  (No.  2),  4 
Can.  O.  Cas.  421   (Que.). 

The  prisoner's  statement  made  at  a  previous  trial  through  his  counsel 
may  be  given  in  evidence  by  the  prosecution  if  it  tends  to  anticipate  a 
|K)ssible  defence  which  might  be  offered  by  the  prisoner.  R.  v.  Bedere 
(1891),  21  O.R.  189.  • 

Questions  may  be  put  to  the  complainant  tending  to  elicit  the  fact 
that  she  had  previously  had  connection  with  other  men.  So  where  the 
prosecutrix,  after  she  had  declared  she  had  not  previously  had  connection 
with  a  man  other  than  the  prisoner,  was  asked  in  cross-examination 
whether  she  remembered  having  been  in  the  milk  house  of  G.  with  two 
men,  D.M.  and  B.M.,  one  after  the  other.  Held,  that  the  witness  may 
object,  or  the  judge  may,  in  his  discretion,  tell  the  witness  she  is  not 
bound  to  answer  the  question.    R.  v.  Lalibert^  (1877),  1  Can.  S.C.R.  117. 

The  case  of  R.  v.  Hodgson  (1812),  1  R.  &  Ryan  211,  is  the  leading  case 
on  the  subject.  The  weight  of  authority  and  the  course  of  practice  by  the 
judges  in  England  is  to  permit  questions  of  the  kind  to  be  asked  of  a 
witness  on  cross-examination  in  cases  of  rape.  The  prosecuting  officer  is 
not  permitted  to  raise  the  objection.  The  witness  may  object,  or  the 
judge  may  tell  the  witness  she  is  not  obliged  to  answer,  if  he  thinks  pro- 
per, though  not  bound  to  do  so,  and  the  judge  will  decide  whether  the  wit- 
ness is  obliged  to  answer  or  not,  when  the  point  is  raised.  R.  v.  Lalibert^ 
(1877),  1  Can.  S.C.  117,  131,  per  Richards,  C.J. 

In  the  same  case  prisoner's  counsel  afterwards  proposed  to  ask  one  of 
the  witnesses  for  the  defence:  "Did  you  see  the  prosecutrix  with  D.M.  and 
B.M.?  if  you  have,  please  state  on  what  occasion,  and  what  were  they 
doing?"  This  question  was  also  disallowed  by  the  judge,  and  the  objection 
was  sustained  in  the  Supreme  Court  of  Canada  on  the  authority  of  R.  v. 
Cockroft  (1870),  11  Cox  C.C.C.  410,  and  R.  v.  Holmes  (1871),  L.R.  1  C.C. 
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234,  upon  the  principle  that  a  witness  cannot  be  contradicted  in  matters 
foreign  to  the  issue,  which,  on  the  trial  of  this  indictment  was,  liot 
whetner  the  prosecutrix  was  unchaste,  but  whether  the  prisoner  had  had 
connection  with  her  by  violence.  R.  v.  Lalibert^  (1877),  1  Can.  S.C.R.  117, 
142. 

But  she  may  be  cross-examined  as  to  particular  acts  of  connection  with 
the  prisoner,  and  if  she  denies  them,  witnesses  may  be  called  to  contra- 
dict her.    R.  v.  Martin,  6  C.  A  P.  662;  R.  v.  Riley,  16  Cox  191. 

On  a  charge  of  rape,  evidence  is  admissible  for  the  defence  of  the 
general  bad  reputation  of  the  prosecutrix  for  unchastity.  R.  v.  Bishop 
(1906),  11  Can.  Cr.  Cas.  30. 

Excluding  public  at  triaW] — See  sec.  645. 

Abettor  jointly  indicted  ' icith  principal.] — Where  two  prisoners  are 
jointly  indicted  but  an  order  is  made  for  their  separate  trial,  the  one  is  an 
admissible  witness  for  the  other  and  is  bound  to  testify  although  he  may 
prevent  his  evidence  being  used  against  himself  at  his  subsequent  trial. 
Only  the  person  then  on  trial  is  a  ''person  charged"  within  the  meaning  of 
the  Canada  Evidence  Act,  sec.  4,  and  comment  is  not  prohibited  as  to  the 
failure  of  the  accused  to  call  as  a  witness  the  person  jointly  indicted  with 
him  but  whose  trial  has  been  ordered  to  be  separate.  The  King  ve  Blais,  10 
Can.  Cr.  Cas.  354,  11  O.L.R.  345. 

Aiding  and  abetting  a  rape.] — On  a  charge  of  aiding  and  abetting  an- 
other to  commit  rape  if  it  appears  that  a  man  called  as  a  witness  for 
the  prosecution  had  immediately  prior  to  the  offence  been  in  the  company 
of  the  prosecutrix  under  circumstances  making  it  probable  that  he  had  had 
illicit  connection  with  her,  and  that  the  man  accused  of  the  rape  had  taken 
the  prosecutrix  away  from  the  witness,  the  witness  may  be  cross-examined 
as  to  his  relations  with  the  prosecutrix  for  the  purpose  of  shewing  pre- 
judice against  the  accused,  and  for  this  purpose  is  bound  to  answer 
whether  he  had  had  connection  with  the  prosecutrix  on  that  occasion.  And 
where  the  witness  refused  to  answejr  as  to  his  connection  with  the  prose- 
cutrix and  the  trial  judge  upheld  his  refusal  and  the  prosecutrix  also  re- 
fused to  answer  as  to  same,  but  the  guilt  of  the  accused  was  corrobor- 
ated by  independent  testimony.  Code  sec.  1019  may  be  applied  to  up- 
hold the  conviction  on  the  ground  that  no  substantial  wrong  has  been 
occasioned  by  the  ruling.    The  King  v.  Finnessey,  10  Can.  Cr.  Cas.  347. 

Proof  of  complaint  by  proaecutrue.] — In  R.  v.  Lillyman,  [1896]  2  Q.B. 
167,  60  J.P.  536,  it  was  held  by  the  court  (Russell,  c!j..  Pollock,  B.,  Haw- 
kins. Cave  and  Wills,  JJ.),  upon  a  Crown  case  reserved,  that  in  cases  of 
indecent  assault  and  rape,  and  similar  charges,  not  only  the  fact  that  the 
prosecutrix  made  a  complaint  soon  after  the  occurrence,  but  the  details  of 
the  complaint  itself,  are  admissible  in  evidence,  not  as  proof  of  the  facts 
complained  of,  but  to  shew  that  her  conduct  at  the  time  was  consistent 
with  her  story  in  the  witness  box  and  as  negativing  consent.  Hawkins,  J., 
in  delivering  the  judgment  of  the  court,  said:  ''The  general  usage  has  been 
to  limit  the  evidence  of  the  complaint  to  proof  that  the  woman  made  a 
complaint  of  something  done  to  her,  and  that  she  mentioned  in  connection  ^ 

with  it  the  name  of  a  particular  person.  .  .  After  very  careful  con- 
sideration, we  have  arrived  at  the  conclusion  that  we  are  bound  by  no 
authority  to  support  the  existing  usage  of  limiting  evidence  of  a  complaint 
to  the  bare  fact  that  a  complaint  was  made,  and  that  reason  and  good  sense 
are  against  our  doing  so.  .  .  It  has  been  sometimes  urged  that  to  admit 
the  particulars  of  the  complaint  would  be  calculated  to  prejudice  the  inter- 
ests of  the  accused,  and  that  the  jury  would  be  apt  to  treat  the  com- 
plaint as  evidence  of  the  facts  complained  of.  Of  course,  if  it  were  so  left 
to  the  jury,  they  would  naturally  so  treat  it.    But  it  never  could  be  legally 
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so  left,  and  we  think  it  is  the  duty  of  the  judge  to  impress  upon  the  jury 
that  they  are  not  entitled  to  use  the  complaint  as  any  evidence  whatever 
of  those  facts,  or  for  any  other  purpose  than  that  we  have  stated.  With 
such  a  direction,  we  think  the  interests  of  an  innocent  accused  would  be 
better  protected  than  they  are  under  the  present  usage;  for,  when  the 
whole  statement  is  laid  before  the  jury,  they  are  less  likely  to  draw  wrong 
inferences,  and  may  sometimes  come  to  the  conclusion  that  what  the 
woman  said  amounted  to  no  real  complaint  against  the  accused." 

Upon  the  trial  of  a  charge  of  rape  the  whole  statement  made  by  the 
woman  by  way  of  complaint  shortly  after  the  alleged  offence,  including  the 
name  of  the  party  complained  against  and  the  other  details  of  the  com- 
plaint, is  admissible  in  evidence  as  proof  of  the  consistency  of  her  conduct 
and  as  confirmatory  of  her  testimony  regarding  the  offence,  but  not  as 
independent  or  substantive  evidence  to  prove  the  truth  of  the  charge. 
Whether  or  not  the  complaint  was  made  within  a  time  sufficiently  short 
after  the  commission  of  the  offence  as  to  admit  evidence  of  the  particu- 
lars of  the  complaint,  is  a  question  to  be  decided  by  the  court  under  the 
circumstances  of  the  particular  case;  but  it  is  nevertheless  the  province 
of  the  jury  to  take  into  consideration  the  time  which  intervened,  in  weigh- 
ing the  probability  of  its  truth.  R.  v.  Riendeau  (1901),  4  Can.  Cr.  (^. 
421,  10  Que.  K.B.  584. 

In  the  Riendeau  case  the  lapse  of  seven  days  between  the  date  of  the 
offence  and  the  time  of  making  complaint  thereof  was  held  insufficient 
under  the  circumstances  to  exclude  testimony  of  the  particulars  of  the  com- 
plaint. But  see  R.  v.  Ingey  (1900),  64  J.P.  106,  noted  in  3  Can.  Cr.  Cas. 
p.  305. 

Upon  a  charge  of  rape,  statements  made  by  the  complainant  to  a  police 
officer  on  the  day  after  the  offence  was  alleged  to  have  been  committed  and 
in  response  to  his  inquiries,  the  complainant  having  on  the .  day  of  the 
offence  complained  to  others  of  an  assault  but  not  of  rape,  are  not  admis- 
sible in  evidence  either  as  part  of  the  res  gestse  or  as  in  corroboration.  But 
if  the  jury  acquit  the  accused  of  that  offence  but  find  him  guilty  of 
indecent  assault,  the  verdict  should  stand  notwithstanding  the  improper 
admissions  in  evidence  of  statements  so  made  by  the  complainant  after  the 
alleged  offence,  if  the  other  evidence  in  the  case  is  ample  to  warrant  the 
verdict  of  indecent  assault.  R.  v.  Graham  (1899),  3  Can.  Cr.  Cas.  22 
(Ont.). 

Where  the  complainant  makes  a  statement  to  a  third  party,  not  in  the 
presence  of  the  accused,  such  statement  may  be  given  in  evidence,  pro- 
vided it  is  shewn  to  have  been  made  at  the  first  opportunity  which  rea- 
sonably offered  itself  after  the  commission  of  the  offence,  and  has  not  been 
elicited  bv  questions  of  a  leading  and  inducing  or  intimidating  nature.  R. 
V.  Spuzzum  (1906),  12  Can.  Cr.  Cas.  287. 

Where  the  depositions  at  the  preliminarj'  enquiry  on  which  an  indict- 
ment for  rape  is  founded  shew  that  the  statements  of  the  prosecutrix 
relied  upon  by  the  Crown  to  shew  a  complaint  were  not  made  spontane- 
ously, but  in  answer  to  qliestions  by  the  police  officer,  evidence  of  the 
answers  so  made  is  admissible  against  the  accused  at  the  trial.  R.  v. 
Bishop   (1906),  11  Can.  Cr.  Cas.  30. 

See  also  cases  based  on  the  same  principle  cited  imder  sec.  292  (inde- 
cent assault),  sec.  300  (attempted  rape),  sec.  301  (defiling  child  under 
fourteen). 

Punishment         800.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
for  attempt,  to  seven  years'  imprisonment  who  attempts  to  commit  rape. 
55-56  v.,  c.  29,  s.  268. 
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Attempt  to  commit  rape.] — ^This  offence  was  a  misdemeanour  at  com- 
mon law.  An  attempt  to  copimit  a  crime  is  an  intent  to  commit  such  crime 
evidenced  by  some  overt  act,  and,  in  cases  of  rape,  necessarily  includes  an 
assault.  R.  v.  Riley  (1887),  16  Cox  C.C.  191;  Stephen's  Cr.  Law,  art.  49; 
C<Kie  sec.  72.  The  question  whether  an  act  done  with  intent  to  commit  the 
offence  is  or  is  not  only  preparation  for  the  commission  of  that  offence 
and  too  remote  to  constitute  an  attempt  to  commit  it  is  a  question  of  law. 
Sec.  72  (2). 

EvidettceJ] — ^If  a  man  has  or  attempts  to  have  connection  with  a  woman 
while  she  is  asleep,  it  is  no  defence  that  she  did  not  resist  as  she  is  then 
incapable  of  resisting.  The  man  can  therefore  be  found  guilty  of  a  rape  or 
of  an  attempt  to  commit  a  rape  as  the  case  may  be.  R.  v.  Mayers  (1872), 
12  Cox  C.C.  311. 

Ewcluding  public  from  court  room.] — See  sec.  645. 

Jurisdiction.] — ^Although  a  county  court  judge  in  the  Province  of  New 
Brunswick  has  no  jurisdiction  to  try  this  offence  he  may  proceed  to  try 
the  offence  of  attempting  to  have  carnal  knowledge  of  a  girl  under  four- 
teen  (Cr.  Code  302),  although  the  evidence  discloses  the  offence  of  attempt- 
ing to  commit  rape.  Code  sec.  583;  R.  v.  Wright  (1896),  2  Can.  Cr.  Cas. 
83.  The  same  rule  applies  to  restrict  the  jurisdiction  of  courts  of  general 
sessions.    Sec.  583. 

Assault  with  intent  to  commit  rape.] — Section  296  of  the  Code  deals 
with  the  question  of  aggravated  assaults,  and  imder  sub-section  (a)  there- 
of, includes  as  an  indictable  offence  for  which  two  years'  imprisonment  may 
be  imposed,  the  case  of  any  one  assaulting  any  person'  "with  intent  to  com- 
mit any  indictable  offence." 

The  latter  section  would  probably  be  held  to  be  exclusive  of  the 
offence  of  assault  with  intent  to  commit  rape  which  is  in  itself,  under  the 
decision  in  John  v.  The  Queen,  15  Can.  S.C.R.  384,  an  attempt  to  commit 
rape.    But  see  R.  v.  Preston,  9  Can.  Cr.  Cas.  201. 

In  like  manner  an  assault  charged  as  causing  grievous  bodily  harm,  and 
as  made  with  intent  to  commit  murder,  would  it  seems,  be  a  charge  of 
attempt  to  murder  (Cr.  Code  sec.  264  (b),  and  would  be  excluded  from 
the  general  terms  of  Code  sec.  296  (a). 

After  a  commitment  upon  a  charge  of  "unlawful  assault  with  intent  to 
carnally  know,''  the  accused  cannot  insist  upon  a  trial,  without  a  jury 
under  the  Speedy  Trials  clauses  if  the  Crown  express  an  intention  of  in- 
dicting him  for  an  attempt  to  commit  rape,  which  latter  offence  is  beyond 
the  jurisdiction  of  a  county  judge's  criminal  court  and  is  disclosed  on  the 
depositions  returned.     R.  v.  Preston   (1905),  9  Can.  Cr.  Cas.  201    (B.C.). 

Alibi.] — On  the  trial  for  an  attempt  to  commit  rape  if  the  only  issue 
Involved  is  as  to  the  identity  of  the  prisoner,  it  is  unnecessary  for  the 
trial  judge  to  point  out  to  the  jury  that  the  law  permits  the  finding  of  a 
lesser  offence  than  the  one  charged.  R.  v.  Clarke  O907),  12  Can.  Cr.  CJas. 
300   (N.B.). 

Complaint  by  prosecutrix.] — On  the  trial  of  an  indictment  for  an  at- 
tempt to  commit  rape  statements  of  the  person  assaulted,  and  of  her  com- 
panion present  at  the  beginning  of  the  assault,  made  to  police  officers,  some 
four  hours  after  the  assault,  that  they  had  given  a  description  of  the 
assailant,  but  not  stating  what  the  description  was,  and  evidence  of  the 
officers  that  in  consequence  of  such  description  they  had  looked  for  the 
assailant  were  properly  received,  although  statements  of  a  like  character 
had  previously  been  made  to  other  persons.  And  where  the  prosecutrix 
on  cross-examination  had  stated  that  she  had  given  a  description  of  her 
assailant  in  the  presence  of  her  father,  and  that  in  consequence  of  such 
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description  ber  father  had  suspected  a  person  other  than  the  prisoner,  the 
Crown  was  properly  allowed  to  prove  by  the  father  what  the  description 
was  that  his  daughter  had  given  in  his  presence.    R.  v.  Clarke  (1907),  12 
vCan.  Cr.  Cas.  300   (X.B.). 

See  cases  cited  under  sec.  292  (indecent  assault),  and  sec.  299  (rape), 
and  301  (defiling  child),  for  the  general  principles  governing  evidence  of 
complaint  by  prosecutrix. 

801.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life,  and  to  be  whipped,  who  carnally 
knows  any  girl  under  the  age  of  fourteen  years,  not  being  his 
wife,  whether  he  believes  her  to  be  of  or  above  that  age  or  not 
55-56  v.,  c.  29,  s.  269. 

"Not  being  his  icife."] — The  words  "not  being  his  wife"  in  sec.  301,  pro- 
viding for  the  offence  of  defiling  children  under  fourteen,  is  an  exception, 
the  failure  to  negative  which  in  the  indictment  will  not  invalidate  a  con- 
viction thereon  where  no  objection  was  taken  before  pleading.  The  King 
V.  Wright,  11  Can.  Cr.  Cas.  221. 

• 

Oreater  or  leaser  offence.] — ^Where  the  accused  has  been  committed  to 
gaol  for  triwl  upon  r  charge  otherwise  within  the  jurisdiction  of  the  county 
court  judge's  criminal  court  for  "speedy  trial,"  the  jurisdiction  of  that 
court  in  regard  to  the  charge  laid  is  not  ousted  by  the  fact  that  a  more 
serious  offence  which  that  court  cannot  try  is  disclosed  by  the  depositions 
upon  which  the  charge  was  founded.     R.  v.  De  Wolfe,  9  Can.  Cr.  Cas.  38. 

The  offence  of  carnal  knowledge  of  a  girl  under  fourteen  years  includes 
Ihe  offence  of  indecent  assault,  and  a  trial  for  the  greater  offence  is  a  trial 
also  for  the  lesser  offence  included  therein,  and  the  accused  may,  although 
found  not  guilty  of  the  greater  offence,  be  convicted  for  such  lesser  offence, 
if  proved,  under  the  same  charge  or  indictment.  R.  v.  Cameron  (1901),  4 
Can.  Cr.  Cas.  358  (Ont.).  A  police  magistrate  trying  an  accused  with 
his  consent  summarily,  upon  the  charge  of  carnal  knowledge,  has  the  same 
power  to  convict  of  the  lesser  offence  as  a  court  of  general  sessions  would 
have  upon  a  trial  under  ^n  indictment.  Ibid.  And  an  acquittal  by  the 
police  magistrate  on  such  summary  trial  is  a  bar  to  a  charge  upon  a 
fresh  information  for  indecent  assault  in  respect  of  the  same  occurrence. 
Ibid.  An  indictment  for  rape  under  sees.  298  and  299  lies  against  one  who 
has  ravished  a  female  under  the  age  of  fourteen  years  against  her  will, 
notwithstanding  this  section.  R.  v.  Riopel  (1898),  2  Can.  Cr.  Cas.  225; 
R.  V.  Ratcliffe    (1882),   15  Cox  C.C.   127;   R.  v.   Dicken    (1877),   14  Cox 

Carnally  knows.] — See  definition  of  carnal  knowledge  in  sec.  7. 

Verdict.] — Section  951  authorizes  a  verdict  of  indecent  assault,  the  con- 
sent of  a  girl  under  'fourteen  not  being  material  to  that  offence ;  sec.  294 ; 
R.  V.  Cameron  (1901),  4  Can.  Cr.  Cas.  385  (Cnt.) ;  or  if  the  complete  com- 
mission of  the  offence  under  sec.  301  is  not  proved,  but  the  evidence  estab- 
lishes an  attempt  to  commit  the  offence,  the  accused  may  be  convicted  of 
such  attempt  and  punished  accordingly.     Section  949. 

Evidence.] — Carnal  knowledge  alone  constitutes  an  offence  under  this 
section  when  the  girl  is  under  the  tifte  of  fourteen  and  her  consent  to  the 
act  is  not  a  defence.  R.  v.  Brice,  7  Man.  R.  627;  R.  v.  Chisholm,  7  Man. 
R.  613. 

Proof  of  age.] — See  sec.  984. 

Excluding  public  from  court  room.] — See  sec.  645. 
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'•  ChiUTs  evidence  not  under  oath,] — See  Code  sec.  1003  and  Canada 
Evidence  Act,  sec.  16. 

Proof  of  complaint  by  prosecutrix.] — In  R.  v.  Rush  (1896),  60  J.P. 
777,  the  prisoner  was  indicted  for  carnally  knowing  a  girl  under  the  age 
of  thirteen  years.  The  day  after  the  commission  of  the  alleged  offence  the 
girl's  mother  questioned  her,  and  the  girl,  in  the  absence  of  the  prisoner, 
made  a  statement  in  answer.  It  was  proposed  to  give  the  particulars  of 
the  statement  in  evidence  on  t)ehalf  of  the  prosecution  on  the  authority  of 
R.  V.  Lillyman,  [1896]  2  Q.B.  167,  60  J.P.  636.  Mr.  Justice  Wright,  pre- 
siding at  the  Centra]  Criminal  Court,  said  that  the  lapse  of  time  between 
the  committing  of  the  offence  and  the  making  of  the  statement  was  im- 
portant in  these  cases ;  that,  when  counsel  proposed  to  open  upon  and  put  in 
evidence  such  statements,  the  judge's  attention  should  first  be  called  to  the 
time  that  had  elapsed  between  the  occurrence  and  the  making  of  the  state- 
ment, in  order  that  the  judge  might  be  enabled  to  say  whether  or  not  the 
lapse  of  time  would  be  an  objection  to  the  admissibility  of  the  statement. 
In  Rush's  case  the  statement  had  not  been  made  immediately  after  the  al- 
leged offence  was  committed,  and  the  trial  judge  therefore  refused  to  allow 
evidence  of  the  particulars  of  the  statement  to  be  given. 

The  evidence  is  not  admitted  as  part  of  the  res  geste,  or  as  evidence 
of  the  truth  of  the  things  alleged,  or  solely  for  the  purpose  of  disproving 
consent,  but  for  the  more  general  purpose  of  confirming  the  testimony  of 
the  ravished  woman.  Reg.  v.  Lillyman,  [1896]  2  Q.B.  167;  R.  v.  Osborne, 
[1905]    1  K.B.  651. 

See  also  cases  as  to  complaint  by  prosecutrix  cited  under  sec.  292  (in- 
decent assault),  sec.  299  (rape)  and  sec.  300  (attempted  rape). 

Form  of  indictment.] — ^That  A.  on  or  about  the  day  of 

at  the  township  of  in  and  upon  one  A.N.,  a  girl  under  the  age  of 

14  years,  to  wit,  of  the  age  of  12  years,  unlawfully  did  make  an  assault, 
and  her,  the  said  A.N.,  then  and  there  did  unlawfully  and  carnally  know 
and  abuse,  against  the  form  of  the  statute,  the  Criminal  Code  sec.  301, 
and  against  the  peace,  etc. 

S02«  Every  one  who  attempts    to    have    unlawful    carnal  Attempt, 
knowledge  of  any  girl  under  the  age  of  fourteen  years  is  guilty 
of  an  indictable  offence  and  liable  to  two  years'  imprisonment, 
and  to  be  whipped.    55-56  V.,  c.  29,  s.  270. 

Corro6ora<ion.]— ^Upon  the  trial  of  a  charge  of  attempted  carnal  know- 
ledge of  a  girl  under  fourteen  who  is  too  young  to  understand  the  nature 
of  an  oath,  a  conviction  for  that  offence  is  not  warranted  unless  her  evi- 
.dence  not  under  oath  is  corroborated  by  some  other  material  evidence  im- 
plicating the  accused  (Code  sec.  1003),  but  the  accused  may  be  convicted 
of  common  assault  upon  the  charge  so  laid  if  there  be  corroboration  merely 
by  some  other  material  evidence  (Can.  Evidence  Act,  sec.  16).  The  King 
V.  De  Wolfe,  9  Can.  Cr.  Cas.  38. 

Alibi.] — It  is  misdirection  entitling  the  accused  to  a  new  trial  for  the 
trial  judge  to  charge  the  jury  that  the  onus  is  upon  the  accused  to  prove 
an  alibi  set  up  in  defence  by  a  preponderance  of  testimony.  The  King  v. 
Myshrall,  8  Can.  Cr.  Cas.  474;  35  N.6.R.  507. 

Jurisdiction.] — See  note  to  sec.  300. 

Proof  of  age.] — See  sec.  984. 

Excluding  public  from  court  room.] — See  sec.  645. 
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Abortion. 

Attempt  808«  Every  one  is  guilty  of  an  indictable  offence  and  liable 

to  procure,  ^q  imprisonment  for  life  who,  with  intent  to  procure  the  mis- 
carriage of  any  woman,  whether  she  is  or  is  not  with  child,  un- 
lawfully administers  to  her  or  causes  to  be  taken  by  her  any 
drug  or  other  noxious  thing,  or  unlawfully  uses  on  her  any  in- 
strument or  other  means  whatsoever  with  the  like  intent.  55-56 
v.,  c.  29,  s.  272. 

With  intent.] — Supplying  a  noxious  thing  with  intent  to  procure  abor- 
tion is  an  offence  by  the  terms  of  this  section,  although  it  subsequently 
appears  that  the  woman  was  not  pregnant.  See  R.  y.  Titley  (1880),  14 
Cox  C.C.  602;  R.  v.  GoodhaU   (1846),  I  Den.  187. 

Where  the  instrument  alleged  to  have  been  used  was  a  quill,  which 
might  possibly  have  been  used  for  an  innocent  purpose,  evidence  was 
allowed  to  be  given,  in  order  to  prove  the  intent,  that  the  prisoner  had  at 
other  times  caused  miscarriages  by  similar  means.  R.  v.  Dale  (1889),  16 
Cox  C.C.  703,  per  Charles,  J. 

AdministeraJ] — See  note  to  sec.  264. 

Causes  to  he  taken.] — Where  the  prisoner  gave  the  prosecutrix  the  drug 
for  the  purpose  of  procuring  abortion,  and  the  prosecutrix  took  it  for  that 
purpose  in  the  prisoner's  absence,  it  was  held  that  he  had  "caused  it  to  be 
taken"  within  the  meaning  of  a  similar  English  statute.  R.  v.  Wilson 
(1856),  Dears.  &  B.  127;  R.  v.  Farrow  (1857),  Dears.  A,  6.  164. 

Drug  or  other  noxious  thing.] — The  statute  32-33  Vict.,  ch.  20,  sec.  69, 
as  well  as  the  later  Act,  R.S.C.,  1886,  ch.  162,  sec.  47,  used  the  phrase  any 
poison  or  other  noxious  thing.  It  was  laid  down  under  that  statute  that 
while  poisons  are  not  noxious  things  when  taken  as  medicine  in  ordinary 
treatment,  that  if  taken  or  administered  in  undue  and  immoderate  quan- 
tities the  excess  of  the  article'  becomes  noxious,  and  it  is  not  essential  to 
support  a  conviction  that  the  article  should  be  noxious  in  itself.  R.  v. 
Stitt  (1879),  30  U.C.C.P.  30,  33. 

The  thing  administered  must  be  either  a  "drug"  or  a  "noxious  thing," 
and  it  is  not  sufficient  that  the  accused  supposed  it  would  have  the  desired 
effect.  R.  V.  Hollis  (1873),  12  Cox  C.C.  463;  R.  v.  Isaacs  (1862),  9  Cox 
C.C.  228,  32  L.J.M.C.  52. 

If  the  article  administered  is  not  a  "drug"  and  the  quantity  adminis- 
tered is  innoxious  but  would  be  noxious  had  it  been  taken  in  large  quan- 
tities, there  is  no  administration  of  a  noxious  thing  within  the  section.  R. 
V.  Hannah    (1877),  13  Cox  C.C.  547. 

If  the  drug  administered  produces  miscarriage  it  is  sufficient  evidence 
that  it  is  noxious  although  there  is  no  other  evidence  of  its  nature.  R.  v. 
Hollis   (1873),  12  Cox  C.C.  463. 

Evidence  that  quantities  of  oil  of  juniper  considerably  less  than  half  an 
ounce  are  commonly  taken  medicinally  without  any  bad  results,  but  that 
half  an  ounce  produces  ill  effects  and  is  to  a  pregnant  woman  dangerous, 
was  held  sufficient  from  which  a  jury  might  infer  that  the  latter  quantity 
was  a  noxious  thing.    R.  v.  Cramp  (1880),  5  Q.B.D.  307.  * 

Excluding  public  from  court  room.] — See  sec.  645. 

Intent  proved  by  similar  criminal  acts.] — In  Rex  v.  Bond,  [1906]  2 
K.B.  389,  the  defendant  was  indicted  for  feloniously  using  instruments  on 
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one  Jones  for  the  purpose  of  procuring  a  miscarriage.  Evidence  was  given 
by  another  woman  that  the  defendant  had  used  instruments  on  her  for  the 
like  purpose  nine  months  before  the  act  laid  in  the  indictment,  and  had 
then  told  her  that  he  had  done  the  same  thing  for  dozens  of  girls.  The 
court  for  Crown  cases  reserved  held  that  the  evidence  was  admissible  for 
the  purpose  of  shewing  that  the  act  of  which  the  prisoner  was  accused  was 
not  innocent,  but  was  done  with  felonious  intent.  And  see  note  on  evi- 
dence of  similar  criminal  acts  under  sec.  259. 

But  where  A.  was  charged  with  using  a  certain  instrument  on  B.  with 
intent  to  procure  abortion,  evidence  that  four  months  later  A.  had  treated 
another  married  woman  in  a  similar  manner,  was  held  inadmissible,  since 
two  instances,  especially  where  the  second  is  a  subsequent  one,  could  not 
be  relied  on  as  proof  of  a  systematic  course  of  action.  R.  v.  Hicks,  39 
L.Jo.  421,  per  Ridley,  J.  So,  in  R.  v.  Bond,  evidence  of  the  other  similar 
operation  without  evidence  of  A.'s  statement  that  he  was  in  the  habit  of 
performing  such  would  have  been  inadmissible.    Phipson  Evid.  p.  166. 

S04«  Every  woman  is  guilty  of  an  indictable  offence  and  Woman  at- 
liable  to  seven  years'  imprisonment  who,  whether  with  child  or  tempting  to 
not,  unlawfully  administers  to  herself  or  permits  to  be  admin-  ownmis- 
istered  to  her  any  drug  or  other  noxious  thing,  or  unlawfully  carriage, 
uses  on  herself  or  permits  to  be  used  on  her  any  instrument  or 
other  means  whatsoever  with  intent  to  procure  miscarriage. 
55-56  v.,  c.  29,  s.  273. 

Form  of  indictmeni,'] — That  A.  of  on  at  and 

being  then  with  child,  with  intent  to  procure  her  own  miscarriage,  did 
unlawfully  administer  to  herself  one  drachm  of  a  certain  drug  (or  noxtous 
thing)  called  contrary  to  the  statute,  the  Criminal  Code  sec.  304. 

An  indictment  under  sec.  304  of  the  Code  charging  accused  "with  un- 
lawfuUy  using  on  her  own  person  .  .  .  with  intent  thereby  to  procure 
a  miscarriage^  (without  stating  whose  miscarriage)  is  sufficient.  Rex  v. 
Holmes,  9  B.C.R.  294,  6  Can.  Cr.  Cas.  402. 

Ewcluding  public  from  court  room.] — See  sec.  645. 
Drug  or  other  nosnoua  thing,"] — See  note  to  sec.  303. 

805.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Supplying 
to  two  years'  imprisonment  who  unlawfully  supplies  or  pro-  ^^''^g*® 
cures  any  drug  or  other  noxious  thing,  or  any  instrument  or  P'^^'®' 
thing  whatsoever,  knowing  that  the  same  is  intended  to  be  un- 
lawfully used  or  employed  with  intent  to  procure  the  miscar- 
riage of  any  woman,  whether  she  is  or  is  not  with  child.    55-56 
v.,  c.  29,  s.  274. 

Intended  to  be  unlawfully  used.] — Even  if  the  intention  so  to  use  the 
same  exists  only  in  the  mind  of  the  accused,  and  is  not  entertained  by  the 
woman  whose  miscarriage  it  is  intended  to  procure,  there  is  a  complete 
offence.    R,  v.  Hillman  (1863),  9  Cox  C.C.  386,  L.  k  C.  343. 

Drug  or  other  nomous  thing.] — See  note  to  sec.  303. 
Ewcluding  public  from  court  room.] — See  sec.  646. 
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806.  Every  one  is  gmlty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who  causes  the  death  of  any  child 
which  has  not  become  a  human  being,  in  such  a  manaer  that 
he  would  have  been  guilty  of  murder  if  such  child  had  been 
bom. 

2.  No  one  is  guilty  of  any  offence  who,  by  means  which  he 
in  good  faith  considers  necessary  for  the  preservation  of  the 
life  of  the  mother  of  the  child,  causes  the  death  of  any  such 
child  before  or  durinfr  its  birth.    55-56  V.,  c.  29,  s.  271. 

If  the  child  be  born,  and  die  in  consequencea  of  injuxies  received  either 
before  or  during  birth,  the  offence  is  homicide.     Section  251. 
B»cludittg  public  from  court  room.] — See  sec.  645. 

Offences  against  Conjugal  Rights. 

807.  Bigamy  is, — 

(a)  the  act  of  a  person  who,  being  married,  goes  through  a 
form  of  marriage  with  any  other  person  in  any  part  of  the 
world;  or, 

(b)  the  act  of  a  person  who  goes  through  a  form  of  marriage 
in  any  part  of  the  world  with  any  person  whom  he  or  she 
knows  to  be  married;  or, 

(c)  the  act  of  a  person  who  goes  through  a  form  of  marriage 
with  more  than  one  person  simultaneously,  or  on  the  same 
day. 

2.  The  fact  that  the  parties  would,  if  unmarried,  have  been 
incompetent  to  contract  marriage  shall  be  no  defence  upon  a 
prosecution  for  bigamy. 

3.  No  one  commits  bigamy  by  going  through  a  form  of  mar- 
riage,— 

(a)  if  he  or  she  in  good  faith  and  on  reasonable  grounds 
believes  his  wife  or  her  husband  to  be  dead;  or, 

(b)  if  his  wife  or  her  husband  has  been  continually  absent 
for  seven  years  then  last  past  and  he  or  she  is  not  proved 
to  have  known  that  his  wife  or  her  husband  was  alive  at 
any  time  during  those  seven  years ;  or, 

(c)  if  he  or  she  has  been  divorced  from  the  bond  of  the  first 
marriage ;  or, 

(d)  if  the  former  marriage  has  been  declared  void  by  a  court 
of  competent  jurisdiction. 

4.  No  person  shall  be  liable  to  be  convicted  of  bigamy  in 
spect  of  having  gone  through  a  form  of  marriage  in  a  place 
)t  in  Canada^  unless  such  person,  being  a  British  subject  resi- 
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dent  in  Canada^  leaves  Canada  with  intent  to  go  through  such 
form  of  marriage. 

5.  Every  form  of  marriage  shall  for  the  purpose  of  this  Effect  of 
section  be  valid,  notwithstanding  any  act  or  default  of  the  per-  ^^rm. 
son  charged  with  bigamy,  if  it  is  otherwise  a  valid  form.    55-56 
v.,  c.  29,  s.  275. 

Mens  reo.] — ^A  guilty  mind  (mens  rea)  is  an  essential  ingredient  of 
the  offence  of  bigamy,  and  if  a  woman,  after  obtaining  information  that 
the  man  with  whom  she  has  gone  through  a  form  of  marriage  is  already 
married,  leaves  him  and  marries  another  man,  her  honest  and  reasonable 
belief  that  the  man  she  left  had  a  wife  living,  is  a  good  defence  to  a  charge 
of  bigamy.  Semble,  the  fact  of  such  honest  and  reasonable  belief  may  be 
found  from  the  circumstances  of  the  case  without  strict  proof  of  the  man's 
former  marriage.  The  King  v.  Sellars  (1905),  9  Can.  Cr.  Cas.  153  (X.S.). 

Section  16  of  the  Code  under  the  general  heading  of  "Justification  or 
Excuse*'  provides  as  follows: — 

7.  "All  rules  and  principles  of  the  common  law  which  render  any  cir- 
cumstances a  justification  or  exuse  for  any  act,  or  a  defence  to  any  charge, 
shall  remain  in  force  and  be  applicable  to  any  defence  to  a  charge 
under  this  Act  except  in  so  far  as  they  are  thereby  altered  or  are  inconsist- 
ent herewith.'* 

The  provisoes  contained  in  paragraphs  (a)  and  (b)  of  the  third  sub- 
section of  Code  sec.  307  are  not  exclusive  of,  but  supplementary  to,  the 
common  law  doctrine  of  mens  rea.  See  Burbidge's  Crim.  Law  Digest,  page 
40,  note  4. 

In  R.  V.  Tolson,  23  Q.B.D.  168,  58  L.J.M.C.  97,  the  prisoner  was  con- 
victed under  24-25  Vict.  (Imp.),  ch.  100,  sec.  57,  of  bigamy,  having  gone 
through  the  ceremony  of  marriage  within  seven  years  after  she  had  been 
deserted  by  her  husband.  The  statute  under  which  the  prosecution  took 
place  made  exceptions  similar  to  those  contained  in  sub-sections  (b),  (c) 
and  (d)  of  sub-sec.  3  of  Code  sec.  307  but  did  expressly  refer  to  a  belief 
in  the  death  of  the  consort  as  a  legal  excuse.  The  jury  there  found  that 
the  accused,  Tolson,  at  the  tinie  of  the  second  marriage,  believed  in  good 
faith  and  on  reasonable  grounds  that  her  husband  was  dead.  The  seven 
year  term  specifically  mentioned  in  the  statute  had  not,  however,  elapsed. 

Upon  a  case  reserved  it  was  held  that  a  bonft  fide  belief  by  the  prisoner 
on  reasonable  grounds  in  the  death  of  the  husband,  at  the  time  of  the 
second  marriage,  was  a  good  defence,  and  that  the  conviction  was  wrong. 

An  absence  of  mens  rea  is  not  to  be  inferred  from  the  knowledge  of  the 
husband  that  a  divorce  had  been  decreed  by  the  foreign  court  on  his  wife's 
application  and  from  his  having  first  ^obtained  lei^al  advice  that  he  could 
legally  marry  again.  R.  v.  Brinklev  (1907),  12  Can.  Cr.  Cas.  454,  14 
O.L.R.  434. 

What  is  a  valid  marriage.] — It  was  held  in  Regina  v.  Millis  (1844),  10 
CI.  k  F.  534;  8  Jur.  717,  that  at  common  law,  a  contract  of  marriage  per 
verba  de  presenti,  though  a  contract  indissoluble  between  the  parties  them- 
selves, did  not  constitute  a  complete  marriage  unless  made  in  the  presence 
and  with  the  intervention  of  a  minister  in  holy  orders.  Lord  Chief  Justice 
Tindal  in  his  judgment  in  that  case  says:  "There  is  found  no  authority  to 
contravene  the  general  position  that  at  all  times,  by  the  common  law  of 
England,  it  was  essential  to  the  constitution  of  a  full  and  complete  mar- 
riage that  there  must  be  some  religious  ceremony;  that  both  modes  of  obli- 
gation should  exist  together,  the  civil  and  the  religious:  that  besides  the 
civil  contract,  that  is,  the  contract  per  verba  de  presenti  which  has  always 
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remained  the  same,  there  has  at  all  time  been  a  religious  ceremony  also 
which  has  not  always  remained  the  same  but  has  varied  from  time  to  time." 
This  case  was  carried  to  the  House  of  Lords.  The  members  of  that  tri- 
bunal were  equally  divided  in  opinion,  the  result  being  that  the  judg- 
ment of  Lord  Chief  Justice  Tindal  was  upheld.  It  was  afterwards  foIIowMl 
by  the  House  of  Lords  in  Beamish  v.  Beapnish  (1859),  9  H.L.  Cas.  274;  8 
Jur.  N.S.  770.  Regina  v.  Mil  lis  was  a  bigamy  case  in  which  class  of  cases, 
strict  proof  of  marriage  is  required. 

There  are,  however,  exceptions  to  the  rule  laid  down  in  Regina  v.  Mi  11  is. 
In  Dicey's  Conflict  of  Laws,  it  is  stated  at  p.  625,  that  a  marria^  cele- 
brated in  the  mode  or  according  to  the  rules  and  ceremony  held  requisite  by 
the  law  of  the  country  where  the  marriage  takes  place,  is  valid  so  far  aa 
formal  requisites  are  concerned;  also  at  pp.  627-34  that  a  marriage  cele- 
brated in  accordance  with  the  requirement  of  the  English  common  law 
where  the  use  of  local  form  is  impossible,  such  impossibility  arising  from 
the  country  being  one  where  no  local  form  of  marriage,  recognized  by  civil- 
ized states  exists,  or  where  a  marriage  takes  place  in  a  land  occupied  by 
savages;  also  at  p.  754,  that  a  marriage  made  in  a  strictly  barbarous  coun- 
try between  British  subjects  or  between  a  British  subject  and  a  citizen  of  a 
civilized  country  and,  as  it  would  seem,  even  between  a  British  subject  and 
a  native  of  such  uncivilized  country,  will  be  held  valid  as  regards  form,  if 
made  in  accordance  with  the  requirements  of  the  common  law  of  Engl&nd ; 
and  that  it  is  extremely  probable  that  with  regard  to  such  a  marriage  the 
common  law  might  now  be  interpreted  as  allowing  the  celebration  of  a  mar- 
riage per  verba  de  present!  without  the  presence  of  a  minister  in  orders; 
and  that  a  local  form  also,  if  such  there  be,  would  seem  to  be  sufficient  at 
any  rate  where  one  of  the  parties  is  a  native.  Connolly  v.  Woolwich,  11 
L.C.  Jurist  197. 

From  this  it  would  appear  that  it  is  only  in  cases  where  the  marriage 
per  verba  de  presenti  takes  place  in  a  strictly  barbarous  country,  where  a 
marriage  according  to  the  English  common  law,  or  perhaps  according  to 
local  rules  and  customs  cannot  be  effected,  that  it  would  be  sufficient.  Re 
Sheran,  4  Terr.  L.R.  83,  91. 

It  seems  probable  that  the  question  of  personal  capacity  to  enter  into 
a  marriage  contract  would  now  be  held  to  depend  on  the  lex  loci  con- 
tr^ictiw  and  not  on  the  lex  domicilii.  Ogden  v.  Ogden.  [1907]  24  Times 
L.R.  94;  but  see,  contra,  Sottomayor  v.  De  Barros  (1877),  3  P.D.  1. 

Proof  of  foreign  marriage.'] — ^A  marriage  celebrated  in  a  foreign  country 
may  be  proved  by  any  person  who  was  present  at  it;  but  circumstances 
should  also  be  proved  from  which  a  jury  may  presume  that  it  was  a  valid 
marriage  according  to  the  laws  of  the  country  in  which  it  was  celebrated  or 
according  to  the  national  law  of  the  parties  to  it,  if  they  do  not  belong  to 
the  state  where  the  marriage  is  performed.  Archbold  Cr.  Plead.  (1900), 
1116;  Sussex  Peerage  Case  (1844),  6  St.  Tr.  (N.S.)  79,  11  CI.  &  F.  85. 
And  evidence  of  the  second  wife  that  she  was  married  in  the  foreign  coun- 
try by  a  priest  according  to  the  rites  of  his  church  was  held  sufficient  witli- 
out  proof  of  the  foreign  marriage  law.  R.  v.  Griffin  (1879),  14  Cox 
C.C.  308;  R.  V.  Brierlv,  14  O.R.  535;  but  see  R.  v.  Savage  (1876),  13  Cox 
C.C.  178,  and  R.  v.  Ray   (1890),  20  Ont.  R.  212. 

On  an  indictment  for  bigamy  the  witness  called  to  prove  the  first  mar- 
riage swore  that  it  was  solemnized  by  a  justice  of  the  peace  in  the  State 
of  New  York,  who  had  power  to  marry ;  but  this  witness  was  not  a  lawyer 
or  inhabitant  of  the  United  States,  and  did  not  shew  how  the  authority  of 
the  justice  was  derived.  This  evidence  was  held  insufficient.  R.  v.  Smith 
(1857),  14  U.C.Q.B.  565. 

In  another  case  to  prove  the  second  marriage,  which  took  place  in 
Michigan,   the   evidence   of  the   officiating   minister,   a   clergyman   of   the 
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Methodist  Church  for  twenty-five  years,  during  which  time  he  had  solemn- 
ized many  marriages,  that  this  marriage  was  solemnized  according  to  the 
law  of  the  State  of  Michigan,  was  held  admissible  and  sufficient.  R.  v. 
Brierly  (1887),  14  O.R.  625. 

Form  of  marriage.l — The  defendant  may  be  guilty  of  bigamy,  al- 
though the  subsequent  marriage  would  have  been  void  for  consanguinity. 
R.  V.  Brawn  (1843),  1  C.  &  K.  144.  Where  a  person  already  bound  by  an 
existing  marriage  goes  through  a  form  of  marriage  known  to  and  recog- 
nized by  the  law  as  capable  of  producing  a  valid  marriage,  for  the  purpose 
of  a  pretended  or  fictitious  marriage,  the  case  is  not  the  less  within  the 
statute  by  reason  of  any  special  circumstances  which  independently  of  the 
bigamous  character  of  the  marriage  may  constitute  a  legal  disability  in 
the  particular  parties,  or  which  makes  the  form  of  marriage  resorted  to 
speciallv  inapplicable  to  their  individual  case.  R.  v.  Allen  (1872),  L.R.  1 
C.C.R.  367,  369.  12  Cox  C.C.  193,  disapproving.  R,  v.  Fanning  (1866),  17 
Irish  C.L.R.  289,  10  Cox  C.C.  411. 

"Form  of  marriage"  includes  any  form  either  recognized  as  a  valid 
form  by  the  law  of  the  place  where  it  is  gone  through,  or  which,  though 
not  so  recognized,  is  such  that  a  marriage  celebrated  there  in  that  form 
ia  recognized  as  binding  by  the  law  of  the  place  where  the  offender  is  tried. 
Section  240(a). 

The  offence  will  be  complete  though  the  accused  assumed  a  fictitious 
name  at  the  second  marriage.  R.  v.  Allison  (1806),  R.  k  R.  109;  R.  v. 
Rea   (1872),  L.R.  1  C.C.R.  366. 

Consort  as  a  tcitneasJ] — The  wife  or  husband,  as  the  case  may  be,  of 
the  person  charged  with  bigamy  is  a  competent  and  compellable  witness,  for 
the  prosecution  without  the  consent  of  the  person  charged  with  this  excep- 
tion that  no  husband  is  compellable  to  disclose  any  communication  made  to 
him  by  his  wife  during  their  marriage  and  no  wife  is  compellable  to  di^-  . 
close  any  communication  made  to  her  by  her  husband  during  their  mar- 
riage. Can.  Evid.  Act,  sec.  4.  Before  that  Act  the  second  wife  was  a  com- 
petent witness  as  soon  as  the  first  marriage  was  proved.  1  Hale  393;  1 
Russ.  Cr.  6th  ed.,  716 (n). 

A  valid  firit  marriage  necessary.^ — It  is  necessary  for  the  prosecution 
to  prove  ( 1 )  celebration  of  the  first  marriage  and  identity  of  the  parties ; 
(2)  its  validity;  (3)  that  it  subsisted  at  the  date  of  the  second  marriage; 
(4)  celebration  of  the  second  marriage.    Archbold  Cr.  PI.  (1900)  1112. 

Evidence  of  a  confession  by  the  prisoner  of  his  first  marriage  is  no 
evidence  that  that  marriage  had  been  lawfully  solemnized,  and  is  therefore 
insufficient  to  support  a  conviction.  R.  v.  Ray  (1890),  20  Ont.  R.  212. 
following  R.  v.  Savage  (1876).  13  Cox  178;  R.  v.  Truman  (1795),  1  East 
P.C.  470;  R.  V.  Flaherty  (1874),  2  C.  A  K.  782;  Reg.  v.  Weinberg  (1898), 
33  Eng.  L.J.  239;  but  see,  contra,  R.  v.  Newton  (1843),  2  M.  &  Rob.  603, 
and  sub  nom.  R.  v.  Simmonsto  (1843),  1  C.  &  K.  164,  1  Cox  C.C.  30;  R. 
V.  Creamer,  10  Lower  Canada  R.  404 ;  R.  v.  McQuiggan,  2  Lower  Can.  R.  340. 
346. 

On  a  trial  for  bigamy,  in  proof  of  a  prior  marriage,  a'  deed  was  pro- 
duced executed  by  the  prisoner,  containing  a  recital  of  the  prisoner  having 
a  wife  and  child  in  England,  and  conveying  real  property  to  two  trustees 
to  receive  and  pay  over  the  rents  to  his  wife,  but  with  a  power  of  revoca- 
tion to  the  prisoner.  B.,  one  of  the  trustees,  proved  the  execution  of  the 
deed,  and  that  at  the  time  of  its  execution  prisoner  informed  him  that  he 
had  a  wife  and  child  living  in  England,  but  that  he  had  never  paid  over 
any  of  the  rents  to  her,  nor  had  he  ever  written  to  or  heard  from  such  al- 
leged wife.  It  was  held  that  this  was  not  sufficient  evidence  to  prove  the 
alleged  prior  marriage.    R.  v.  Duff   (1878),  29  U.C.C.P,  266. 
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Upon  trials  for  bigamy  proof  required  t)f  a  first  marriage  in  fact,  such 
as  the  court  can  judicially  hold  to  5e  valid;  mere  evidence  of  cohabita- 
tion and  reputation  of  being  married  will  not  do.  R.  v.  Smith  (1857), 
14  U.C.Q.B.  566,  per  Robinson,  C.J. 

Where  the  marriage  is  alleged  to  have  been  celebrated  according  to 
Jewish  law,  evidence  must  be  given  of  a  written  contract  between  the 
parties;  Archbold  Cr.  Plead.  (1900),  1114;  R.  v.  Althausen  (1893),  17 
Cox  C.C.  630;  and  that  the  witnesses  to  the  marriage  were  not  blood  rela- 
tions of  the  parties.    Nathan  v.  Woolf  (1899),  15  Times  L.R.  250. 

The  fact  that  the  other  party  to  the  first  marriage  is  shewn  to  have 
been  alive  at  a  time  prior  to  the  second  marriage,  may  or  may  not  afford 
a  reasonable  inference  that  such  party  was  alive  at  the  date  of  the  second 
marriage,  but  it  is  purely  a  question  of  fact  for  the  jury.  R.  v.  Lumley 
(1869),  L.R.  1  C.C.R.  196,  14  Cox  C.C.  274. 

A  marriage  valid  according  to  the  law  of  the  foreign  domicile  of  the 
parties,  and  not  being  one  which  by  the  general  consent  of  Christendom 
is  regarded  as  incestuous,  was  held  valid  in  England,  although  if  contracted 
between  domiciled  English  persons  it  would  have  been  invalid.  Re  Bozzelli, 
[1902]   1   Ch.  751. 

(3a.) — Bona  fide  belief  of  death,'] — Where  it  is  shewn  that  the  first 
wife  was  living  at  the  time  of  the  second  ceremony  but  the  prisoner  relies 
upon  his  first  wife's  lengthened  absence,  and  his  ignorance  of  her  being 
alive,  he  must  shew  inquiries  made,  and  that  he  had  reason  to  believe  her 
dead,  more  especially  when  he  has  deserted  her;  and  this,  notwithstanding 
that  the  first  wife  may  have  married  again.  R.  v.  Smith  (1857),  14 
U.C.Q.B.   665. 

This  sub-section  as  to  a  bonH  fide  belief  in  the  death  of  the  consort  is 
a  statutory  adaptation  of  the  rule  laid  down  in  R.  v.  Tolson,  23  Q.B.D. 
168,  cited,  supra,  under  the  heading  of  "mens  rea." 

(36.) — Seven  years^  absence.'] — If  the  prisoner  and  his  first  wife  had 
lived  apart  for  more  than  seven  years  before  he  married  again,  mere  proof 
'that  the  first  wife  was  alive  at  the  time  of  the  second  marriage  is  not 
enough;  there  must  be  evidence  that  the  accused  was  aware  that  she  was 
alive  at  some  time  within  the  seven  years  preceding  the  second  marriage. 
R.  V.  Fontaine,  15  L.C.  Jur.  141;  r/v.  Curgerwen  (1865),  L.R.  1  C.C.R. 
1,  10  Cox  C.C.  152;  R.  v.  Heaton  (1863),  3  F.  &  F.  819. 

When  the  prosecution  have  proved  the  two  marriages  and  that  the  first 
wife  was  alive  at  the  time  of  the  second  marriage  the  onus  is  on  the  accused 
to  shew  that  his  first  wife  had  been  continually  absent  for  seven  years 
before  the  second  marriage.  R.  v.  W^illshire  (1880),  6  Q.B.D.  366,  14  Cox 
C.C.  541;  R.  v.  Dwyer,  27  L.C.  Jur.  201.  And  the  onus  after  such  proof  is 
then  upon  the  prosecution  to  shew  that  he  knew  that  the  first  wife  was 
alive  at  some  time  during  those  seven  years. 

(4) — Leaving  Canada  with  intent.] — The  Parliament  of  Canada  has 
jurisdiction  to  constitute  the  leaving  Canada  by  a  British  subject  resident 
therein  with  an  intent  to  perform  elsewhere  a  prohibited  act  an  indictable 
offence,  upon  the  act  itself  being  performed.  Re  Bigamy  sections  of  Code 
(1S97),  1  Can.  Cr.  Cas.  172  (S.C.  Can.,  Strong,  C.J.,  dissenting);  R.  v. 
Briefly  (18S7),  14  Ont.  R.  626.  But  see,  contra,  R.  v.  Plowman  (1894), 
26  Ont.  R.  656. 

A  British  subject  domiciled  in  Canada,  and  only  temporarily  absent, 
continues  to  owe  to  Her  Majesty  in  relation  to  her  government  of  Canada 
an  obligation  to  refrain  from"*  the  completion,  whilst  absent  without  any 
animus  manendi,  of  a  prohibited  act,  a  material  part  of  which  is  committed 
by  him  in  Canada.    Re  Bigamy  sections,  1  Can.  Cr.  Cas.  172. 

The  onus  is  on  the  Crown  to  prove  the  facts  that  defendant  was  at  the 
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time  of  the  aecond  marriage  a  British  subject,  resident  in  Canada,  and  had 
left  Canada  with  intent  to  commit  the  otfence.  R.  v.  Pierce  ( 1887 ) ,  13  Ont. 
R.  226. 

The  Imperial  Act,  24-25  Vict.,  ch.  100,  sec.  57,  would  appear  to  also 
include  the  offence  described  in  sub-sec.  4  of  sec.  275,  so  that  if  the  accused 
were  apprehended  or  in  custody  in  England  or  Ireland,  he  might  be  there 
tried  and  punished  for  the  bigamous  marriage  in  a  foreign  country,  al- 
though a  British  subject  resident  in  Canada,  who  had  left  Canada  with 
intent  to  go  through  such  form  of  marriage.  No  question  of  leaving  British 
tarritory  with  or  without  such  intent  is  involved  in  the  Imperial  Act,  which 
is  as  follows: — (Sec.  57).  *'VVhosoever,  being  married,  shall  marry  any 
other  person  during  the  life  of  the  former  husband  or  wife,  whether  the 
Isecond  marriage  shall  have  taken  place  in  England  or  Ireland,  or  else- 
where, shall  be  guilty  of  felony,  and,  being  convicted  thereof,  shall  be  liable, 
at  the  discretion  of  the  court,  to  be  kept  in  penal  servitude  for  any  term 
not  exceeding  seven  years  and  not  less  than  three  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  two  years  with  or  without  hard  labour;  and 
any  such  offence  may  be  dealt  with,  inquired  of,  tried,  determined  and 
punished  in  any  county  or  place  in  England  or  Ireland,  where  the  offender 
shall  be  apprehended  or  be  in  custody,  in  the  same  manner  in  all  respects 
as  if  the  offence  had  been  actually  committed  in  that  county  or  place. 
Provided  that  nothing  in  this  section  contained  shall  extend  to  any  second 
marriage  contracted  elsewhere  than  in  England  and  Ireland  by  any  other 
than  a  subject  of  Her  Majesty,  or  to  any  person  marrying  a  second  time 
whose  husband  or  wife  shall  have  been  continually  absent  from  such  person 
for  the  space  of  seven  years  then  last  past,  and  shall  not  have  been  known 
by  such  person  to  be  living  within  that  time,  or  shall  extend  to  any  person 
who  at  the  time  of  such  second  marriage  shall  have  been  divorced  from 
the  bond  of  the  first  marriage,  or  to  any  person  whose  former  marriage 
shall  have  been  declared  void  by  the  sentence  of  any  court  of  competent 
jurisdiction." 

An  example  of  a  prosecution  for  bigamy  committed  abroad  may  be 
found  in  R.  v.  Audley,  [1907]  1  K.B.  383. 

Foreign  divorce  as  a  defence.^ — Divorces  granted  by  a  foreign  court 
having  jurisdiction  only  by  reason  of  a  so-called  matrimonial  domicil,  or 
when  resort  has  been  had  to  the  jurisdiction  of  the  foreign  court  merely 
for  the  purpose  of  divorce,  will  be  treated  as  invalid.  Le  Messurier  v.  Le 
Messurier,  [1896]  App.  Cas.  617;  Shaw  v.  Gould  (1868),  L.R.  3  H.L.  55; 
Green  v.  Green,  [1893]  Prob.  89;  Harvey  v.  Farnie  (1883),  8  App.  Cas. 
43;  Magurn  v.  Magurn,  11  Ont.  App.  R.  178;  Wilson  v.  Wilson,  L.R.  2 
P.  k  D.  442 ;  and  see  note  7  Can.  Cr.  Cas.  235-239. 

The  case  of  Le  Messurier  v.  Le  Messurier,  [1895]  A.C.  517,  is  an  author- 
ity for  two  propositions:  (1)  that  where  jurisdiction  has  not  been  con- 
ferred by  legislation  or  otherwise  upon  the  court  purporting  to  divorce 
a  vinculo  parties  whose  domicil  of  succession  is  elsewhere,  such  court  has 
not  inherent  jurisdiction  from  the  mere  fact  of  their  residence  within  its 
territory;  and  (2)  that  one  country  is  under  no  obligation  by  international 
law  to  recognize  as  valid  a  divorce  a  vinculo  granted  in  another  country 
unless  the  parties  had  acquired  a  domicil  of  succession  therein. 

It  appears  to  still  leave  open  the  question  of  the  effect  of  a  divorce 
decree  made  under  the  express  statutory  authority  of  the  country  where 
the  parties  have  their  temporary  residence,  and  of  the  effect  which  may 
be  given  to  such  a  decree  in  a  foreign  jurisdiction,  although  the  foreign 
country  would  not  be  under  the  duty  of  acknowledging  it  as  valid,  as  it 
would  be  in  case  the  parties  had  effectually  changed  their  domicil. 

In  Armitage  v.  Attorney-General,  [1906]  P.  136,  it  was  held  that  where 
a  divorce  has  been  granted  in  a  State  which  is  not  the  place  of  domicil  of 
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the  husband,  but  which  divorce  is  recognized  as  valid  by  the  law  of  the 
State  of  the  husband's  domicil,  such  a  divorce  though  it  dissolves  a  mar- 
riage solemnized  in  England  will  also  be  recognized  as  valid  by  the  courts 
of  England. 

Where  both  parties  to  a  marriage  in  Canada  are  of  Canadian  domicil 
but  afterwards  become  bonft  fide  domiciled  in  a  foreign  country,  a  decree 
of  divorce  obtained  in  the  foreign  country  while  they  are  domiciled  there 
will  be  valid  in  Canada  as  a  defence  to  a  prosecution  of  either  for  bigamy 
in  having  re-married.  A  decree  of  divorce  granted  by  a  court  foreign  to 
the  domicil  of  both  parties,  pronounced  by  consent  or  collusion  or  the 
parties  both  temporarily  resident  within  its  jurisdiction  and  which  recites 
due  proof  of  grounds  sufficient  under  the  foreign  law  for  dissolving  a  mar- 
'Tiage,  is  invalid  in  Canada  if  it  be  proved  that  such  recital  i%  incorrect 
and  that,  in  fact,  no  evidence  was  given.  R.  v.  Woods  (1903),  7  Can.  Cr. 
Cas.  226,  6  O.L.R.  41. 

A  foreign  divorce  will  be  valid  in  Ontario  when  granted  by  the  courts  of  a 
state  in  which  the  husband  had  a  bonft  fide  domicil,  although  the  wife  was 
living  in  this  province,  provided  that  she  was  personally  served  with  notice 
of  the  divorce  proceedings,  which  were  not  collusive  or  contrary  to  natural 
justice.  Guest  v.  Guest,  3  O.K.  344.  But  a  domestic  marriage  may  not  be 
dissolved  by  a  foreign  court  when  the  husband  remains  domiciled  in  this 
country,  and  has  not  submitted  to  the  jurisdiction  of  the  foreign  court. 
Green  v.  Green,  [1893]  P.  89. 

If  the  parties  have  their  domicil  in  a  foreign  country  and  are,  divorced 
there  without  collusion  or  fraud  by  a  court  of  competent  jurisdiction,  such 
a  divorce  is  valid  in  Canada,  and  that  quite  irrespective  of  the  place  of 
marriage;  or  of  the  residence  or  allegiance  of  the  parties;  or  of  their 
domicil  at  the  time  of  the  marriage;  or  of  the  place  in  which  the  offence 
in  respect  of  which  the  divorce  was  granted  was  committed.  Dicey's  Con- 
flict of  Laws,  pp.  269,  391,  755;  Stevens  v.  Fisk,  Cassels  S.C.  Dig.  235;  8 
Montreal  Legal  News  42;  and  see  an  able  article  by  W.  E.  Raney,  K.C.,  in 
34  C.L.J.,  pp.  546-553.    And.  see  Swaizie  v.  Swaizie,  31  O.R.  330. 

Where  both  husband  and  wife  are  Canadian  born  and  were  married 
in  Canada  and  continued  to  reside  therein  for  many  years  after  marriage, 
long  residence  abroad  is  not  of  itself  sufficient  to  establish  a  change  of 
domicil.  McNamara  v.  Constantineau,  3  Rev.  de  Jur.  (Que.)  482.  A 
change  of  domicil  must  be  animo  et  facto.     Ibid. 

Residence  abroad  is  not  sufficient  to  effect  a  change  of  domicil,  even 
where  such  domicil  is  not  the  domicil  of  origin  but  one  acquired  of  choice, 
unless  it  is  accompanied  by  an  intention  to  remain  abroad  and  not  to  re- 
turn to  the  former  domicil.    Bonbright  v.  Bonbright  (1901),  2  O.L.R.  249. 

In  King  v.  Foxwell,  L.R.  3  Ch.D.,  p.  318,  Jessel,  M.R.,  holds  that  "a 
man  in  order  to  change  his  'domicil  of  origin'  must  choose  a  new  domicil 
by  fixing  his  sole  or  principal  residence  in  a  new  country  with  the  inten- 
tion of  residing  there  for  a  period  not  limited  as  to  time." 

A  foreign  divorce  obtained  by  the  wife  of  a  British  subject  domiciled  in 
Canada  without  service  of  process  on  the  husband  or  submission  on  his 
part  to  the  jurisdiction  of  the  foreign  court  is  ineffective  to  dissolve 
a  marriage  performed  in  Canada,  although  the  wife  had  some  years 
before  applying  for  the  divorce  left  her  husband  and  taken  up  her  resi- 
dence in  the  foreign  country.  A  British  subject  married  and  domiciled  in 
Cnnada  who  goes  to  the  United  States  accompanied  by  another  woman  for 
the  purpose  of  marrying  her  there  and  who  goes  through  the  form  of 
mrrri«iqre  there  with  her  and  forthwith  returns  with  her  to  Canada  is 
puilty  of  bigamy  and  is  properly  convicted  thereof  in  Canada  under  sec. 
307.  notwithstanding  such  foreign  divorce  obtained  bv  his  first  wife.  R. 
V.  Brinkley  (1907),  12  Can.  Cr.  Cas.  454,  14  O.L.R.  434. 
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An  absence  of  mens  rea  is  not  to  be  inferred  from  the  knowledge  of  the 
husband  that  a  divorce  had  been  decreed  by  the  foreign  court  on  his 
wife's  application  and  from  his  having  first  obtained  legal  advice  that  he 
oould  legally  marry  again.    Ibid. 

808«  Every  one  who  commits  bigamy  is  guilty  of  an  indicts  Puniahment 
able  offence  and  liable  to  seven  years'  imprisonment.  of  bigamy. 

2.  Every  one  who  commits  this  offence  after  a  previous  con-  Second 
viction  for  a  like  offence  shall  be  liable  to  fourteen  years'  im-  offences, 
prisonment.    55-56  V.,  c.  29,  s.  276. 

Indictment,'] — ^A  count  alleging  the  second  marriage  "the  said  A.,  his 
former  wife,  being  then  alive"  was  held  sufficient  without  a  special  aver- 
ment that  he  was  still  married  to  A.  when  the  offence  was  committed. 
Murray  ▼.  R.  (1846),  7  Q.B.  700;  1  Cox  C.C.  202;  R.  v.  Apley  (1844),  1 
Cox  C.C.  71. 

Where  the  indictment  is  laid  under  sub-section  4  of  sec.  307  for  leaving 
Canada  with  intent,  it  should  aver  that  the  accused  then  was  a  British 
subject  resident  in  Canada  (stating  the  place  in  Canada),  and  that  he  then 
being  married  left  Canada  with  intent  to  go  through  the  form  of  marriage 
with  another  person,  and  did  go  through  such  form  of  marriage  in  the 
foreign  country  (giving  names,  time  and  place).  R.  v.  McQuiggan,  2  Lower 
Canada  R.  340. 

Form  of  indictment,] — The  jurors  for  Our  Lord  the  King  upon  their 
oath  present,  that  A.  on  in  the  year  at  the  city  of  in 

the  did  marry  one  C,  a  spinster,  and  her  the  said  C.  then  and  there 

had  for  his  wife;  and  that  the  said  A.  afterwards,  and  whilst  he  was  so 
married  to  the  said  C,  as  aforesaid,  to  wit,  on  the  day  of  in 

the  year  at  unlawfully  did  marry  and  take  to  wife  one  Y., 

and  to  her  the  said  Y.  was  then  and  there  married,  the  said  C,  his  former 
wife,  being  then  alive;  against  the  form  of  the  statute,  the  Criminal  Code 
sec.  308. 

Evidence.] — See  note  to  sec.  307. 

809«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Feigned 
to  seven  years'  imprisonment  who  procures  a  feigned  or  pre-  ™*''riages. 
tended  marriage  between  himself  and  any  woman,  or  who  know- 
ingly aids  and  assists  in  procuring  such  feigned  or  pretended 
marriage.    55-56  V.,  c.  29,  s.  277. 

Corroboration,] — ^A  person  accused  of  an  offence  under  this  section 
shall  not  be  convicted  upon  the  evidence  of  one  witness  unless  such  witness 
ia  corroborated  in  some  material  particular  by  evidence  implicating  the 
accused.     Section  1002. 

810«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Polygamy, 
to  imprisonment  for  five  years,  and  to  a  fine  of  five  hundred  Penalty, 
dollars, — 

(a)  who  practises,  or,  by  the  rites,  ceremonies,  forms,  rules,  Practising 
or  customs  of  any  denomination,  sect  or  society,  religious  ?'  contract- 
or secular,  or  by  any  form  of  contract,  or  by  mere  mutual 
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consent,  or  by  any  other  method  whatsoever,  and  whether 

in  a  manner  recognized  by  law  as  a  binding  form  of 

marriage  or  not,  agrees  or  consents  to  practise  or  enter 

into, 

(i)  any  form  of  polygamy, 

(ii)  any  kind  of  conjugal  union  with  more  than  one  per- 
son at  the  same  time,  or, 

(iii)  what  among  the  persons  commonly  called  Mormons 
is  known  as  spiritual  or  plural  marriage ;  or, 

(b)  who  lives,  cohabits,  or  agrees  or  consents  to  live  or  co- 
habit in  any  kind  of  conjugal  union  with  a  person  who  is 
married  to  another  or  with  a  person  who  lives  or  cohabits 
with  another  or  others  in  any  kind  of  conjugal  union ;  or, 

(c)  celebrates,  is  a  party  to,  or  assists  in  any  rite  or  cere- 
mony which  purports  to  make  binding  or  to  sanction  any 
of  the  sexual  relationships  mentioned  in  paragraph  (a) 
of  this  section ;  or,      • 

(d)  procures,  enforces,  enables,  is  a  party  to,  or  assists  in 
the  compliance  with,  or  carrying  out  of.  any  form,  rule 
or  custom  which  so  purports;  or, 

(e)  procures,  enforces,  enables,  is  a  party  to,  or  assists  in  the 
execution  of,  any  form  of  contract  which  so  purports,  or 
the  giving  of  any  consent  which  so  purports.  63-64  V., 
c.  46,  s.  3. 

Indian  plural  marriages.l — An  Indian  who  according  to  the  customs  of 
his  tribe  takes  two  women  at  the  same  time  as  his  wives,  and  cohabits 
with  them,  is  guilty  of  an  offence  under  this  section.  R.  v.  "Bear's  Shin 
Bone"  (1899),  3  Can.  Cr.  Cas.  329  (X.W.T.). 

Conjugal  union.'] — The  mere  fact  of  cohabitation  between  a  man  and 
a  woman,  each  of  whom  is  married  to  another,  will  not  sustain  a  conviction 
under  this  section  (formerly  53  Vict  (Can.),  ch.  37,  sec.  11)  to  come  with- 
in the  terms  of  which  there  must  be  "some  form  of  contract  between  the 
parties  which  they  might  suppose  to  be  binding  on  them,  but  which  the 
law  was  intended  to  prohibit,"  and  the  term  "conjugal  union"  in  the  statute 
has  reference  to  a  form  of  ceremony  joining  the  parties,  a  marriage  of  some 
port  before  cohabiting  with  one  another.  The  Queen  v.  Labrie  (1891), 
Montreal  Law  Reports,  7  Q.B.  211. 

It  has  been  held  that  a  man  who,  after  going  through  the  form  of  mar- 
riage with  a  Woman  known  to  him  to  be  the  wife  of  another,  cohabits  with 
her  in  open  continuous  adultery  in  Canada  claiming  to  be  her  second 
husband  and  falsely  pretending  that  she  had  obtained  a  divorce,  is  pro- 
perly convicted  of  unlawfully  cohabiting  in  conjugal  union  by  an  illegal 
form  of  contract  and  by  mutual  consent  contrary  to  Code  sec.  310(b). 
The  King  v.  Harris  (1906),  11  Can.  Cr.  Cas.  254,  per  Mulvena,  D.M. 
(Que.). 

It  would  appear  from  the  decision  in  R.  v.  Harris,  supra,  that  the 
second  consort  of  a  bigamist  living  in  cojugal  union  in  Canada  may  be 
prosecuted  under  this   section    (sub-sec.    (b) )    for  cohabiting  in  conjugal 
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union  with  a  person  who  is  married  to  another,  if  the  accused  admits  the 
second  form  of  marriage  and  although  the  second  form  of  marriage  took 
place  out  of  Canada.  But  this  decision  is  opposed  to  the  decision  in  Reg. 
V.  liston,  34  C.L.J.  546,  which  will  probably  be  followed  in  preference. 

In  The  Queen  v.  Liston  (noted  34  C.L.J.  546)  tried  at  the  Toronto 
Assizes  in  1893,  Chief  Justice  Armour  held  that  this  section*  which  is 
the  only  section  which  it  could  be  argued  covers  adultery,  was  intended  to 
apply  only  to  Mormbnism  and  plural  marriages  of  that  kind. 

Code  sec.  948  provides  that  in  the  case  of  any  indictment  under  sub- 
sections (b),  (c)  and  (d)  of  sec.  310,  no  averment  or  proof  of  the  method 
in  which  the  sexual  relationship  charged  was  entered  into,  agreed  to,  or 
consented  to,  shall  be  necessary  in  any  such  indictment,  or  upon  the  trial 
of  the  person  thereby  charged;  nor  shall  it  be  necessary  upon  such  trial  to 
prove  carnal  connection  had  or  intended  to  be  had  between  the  persons  im- 
plicated. 

Mens  reaJ] — See  note  to  sec.  308. 

Farm  of  marriage,] — See  statutory  definition  in  sec.  240. 

Unlawful  Solemnization  pf  Marriage. 

81 1«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  a  fine,  or  to  two  years'  imprisonment,  or  to  both,  who, — 

(a)  without  lawful  authority,  the  proof  of  which  shall  lie  Without 
on  him,  solemnizes  or  pretends  to  solemnize  any  marriage ;  a'lthority. 
or, 

(b)  procures  any  person  to  solemnize  any  marriage  know-  Procuring 
ing  that  such  person  is  not  lawfully  authorized  to  solem-  "^la^^^l 
nize  such  marriage,  or  knowingly  aids  or  abets  such  person 

in  performing  such  ceremony.    55-56  V.,  c.  29,  s.  279. 

Limitation  of  time."] — ^No  prosecution  for  this  offence  shall  be  commenced 
after  the  expiration  of  two  years  from  its  commission.     Section  1140(b). 

In  Ontario.] — The  Mormon  organization  known  as  "The  Recognized 
Church  of  Jesus  Christ  of  Latter  Day  Saints"  was  held  in  Ontario  to  h^ 
a  church  and  religious  denomination  within  the  meaning  of  the  Ontario 
Marriage  Act,  although  not  imtorporated  in  Ontario;  and  its  ordained 
ministers  resident  in  Ontario  are  therefore  competent  to  solemnize  mar- 
riages.    R.  y.  Dickout   (1893),  24  O.R.  250. 

812«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Marriage 
to  a  fine,  or  to  one  year's  imprisonment,  who,  being  lawfijlly  ^ontrary 
authorized,  knowingly  and  wilfully  solemnizes  any  marriage  in  *^  *'^- 
violation  of  the  laws  of  the  province  in  which  the  marriage  is 
solemnized.    55-56  V.,  c.  29,  s.  280. 

Abduction. 

818»  Every  one  is  guilty  of  an  indictable  offence  and  liable  Abduction  of 
to  .fourteen  years'  imprisonment  who,  with  intent  to  marry  or  *^o™*n- 
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c&mally  know  any  woman,  whether  married  or  not,  or  with 
intent  to  cause  any  woman  to  be  married  to  or  carnally  known 
by  any  other  person,  takes  away  or  detains  any  woman  of  any 
age  against  her  will    55-56  V.,  c.  29,  a.  281. 

Wilh  tnient.]— The  intent  may  be  shewn  by  the  decUrationi  or  acts  of 
the  defendant  or  from  other  eircumstancee  from  which  the  intent  may  be 
inferred.    R.  t.  Barratt   (1840).  0  C.  £  P.  3ST. 

So  far  aa  the  question  of  "persuasion"  involves  the  question  of  "in- 
tent," evidence  is  admissible  of  acts  done  in  a  foreign  jurisdiction  as  shew- 
ing the  intent,  which  is  a  mental  quality  not  dependent  on  jurisdiction. 
Jackson  V.  Commonwealth   (1BS7),  3f)  S,W.  Rep.  1001. 

Takes  aioag  or  delaina,']- — Manual  force  may  not  in  all  cases  be  neces- 
sary. If  the  taking  away  was  accomplished  under  the  fear  and  apprehen- 
sion of  a  present  immediate  threatened  injury  deprivin);  the  woman  of 
freedom  of  action,  it  will  be  an  offence  although  no  actual  force  was  used. 
1  Burn's  Justice  0. 

If  the  woman  be  taken  away  in  the  ftrst  instance  with  her  own  consent, 
but  afterwarda  refuse  to  continue  with  the  olTender,  and  is  forcibly  de- 
tained by  him,  the  offence  is  complete  because  if  she  so  refuse  she  may 
from  that  time  as  properly  be  said  to  be  "taken"  against  her  will  as  if  she 
had  never  given  her  consent  at  all,  for  till  the  force  was  put  upon  her  abe 
was  in  her  own  power.  1  Burn's  Justice  B;  1  Hawk.  eh.  41.  sec.  7.  So, 
under  the  old  sbitute  of  Hen.  7,  which  did  not  contain  the  words  "or 
detain,"  detaining  a  person  who  originally  came  with  her  own  consent  was 
considered  to  be  within  the  statute.     R.  v.  Brown  1I«74),  Ventr.  243. 

If  the  woman  be  taken  away  and  married  with  her  consent  obtained  by 
fraud,  the  ease  may  be  within  the  statute  for' she  cannot  while  under  the 
influence  of  fraud  be  considered  a  free  agent,  R.  v.  WakeSeld  (1327),  2 
Uwin   270. 

Form  of  indie ( men (.] — That  A.  on  or  about  at  unlaw- 

fully  and  by  force  did  take  away  one  B.  against  her  will,  with  inteiit 
her,  the  said  B.,  to  carnally  know,  contrary  to  the  Criminal  Code  sec.  313. 

814>  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  with  intent  to  marry  or 
carnally  know  any  woman,  or  with  intent  to  cause  any  woman 
to  be  married  or  carnally  known  by  any  person, — 

fa)  from  motives  of  lucre  takes  away  or  detains  against  her 
will  any  woman  of  any  age  who  has  any  interest,  whether 
legal  or  equitable,  present  or  future,  absolute,  conditional 
itingent,  in  any  real  or  personal  estate,  or  who  is  a 
nptive  heiress  or  co-heiress  or  presumptive  next  of 
any  one  having  such  interest;  or, 
idulently  allures,  takes  away  or  detains  any  woman, 
under  the  age  of  twenty-one  years,  out  of  the  posses- 
ind  against  the  will  of  her  father  or  mother,  or  of 
ther  person  having  the  lawful  care  or  chaise  of  her, 
ntent  to  marry  or  carnally  know  her. 


Part  VL  Criminal  Code.  [§814]  257 

2.  Every  one  convicted  of  any  offence  defined  in  this  section  Effect  of 
is  incapable  of  taking  any  estate  or  interest,  legal  or  equitable,  conviction 
in  any  real  or  personal  property  of  such  woman,  or  in  which  ^^t^,^ 
she  has  any  interest,  or  which  comes  to  her.  as  such  heiress,  co- 
heiress or  next  of  kin ;  and  if  any  such  marriage  takes  place  such 
property  shall,  upon  such  conviction,  be  settled  in  such  manner 
as  any  court  of  competent  jurisdiction,  upon  any  information 
at  the  instance  of  the  Attorney  General,  appoints.     55-56  V., 
c.  29,  8.  282. 

(la.) — FTom  motives  of  lucre.] — Roscoe  (Crim.  Evid.,  11th  ed.,  p. 
255)  says  in  reference  to  the  corresponding  section  of  the  English  Act, 
24-25  Vict.,  ch.  100: — "The  abduction  must  be  from  'motives  of  lucre*  by 
which,  it  is  supposed,  is  meant  that  the  prisoner  when  he  carried  off  the 
woman  had  in  view  the  advancement  of  his  own  pecuniary  position  by  us- 
ing the  legal  rights  of  a  husband  over  his  wife's  property.  If  this  is  so, 
why  the  intent  to  carnally  know  was  inserted  does  not  clearly  appear,  be- 
cause a  man  can  only  carnally  know  a  woman  from  motives  of  lucre  when 
his  plan  is  thereby  to  coerce  her  into  a  marriage  so  that  if  the  statute  had 
expressed  the  intent  to  marry  only,  it  would  have  been  enough.  It  is  quite 
clear  that  carrying  off  an  heiress  from  motives  of  lust  only  would  not  be 
an  offence  under  this  part  of  the  statute'*  (sub-sec.  a). 

There  may,  however,  be  exceptional  cases  where  the  accused  commits 
the  offence  for  money  paid  or  promised  to  him  by  a  confederate,  and  in 
which,  as  a  part  of  the  conspiracy,  the  accused  is  himself  to  marry  the 
woman. 

(16.) — Fraudulently  allures. 1 — It  need  not  be  shewn  that  the  accused 
knew  that  the  woman  was  an  heiress  or  had  such  an  interest  in  real  or 
personal  estate,  etc.,  as  is  specified  in  sub-sec.  (b).  R.  v.  Kay  lor,  1  Dor. 
Q.B.  (Que.)  364. 

(2) — Disability  to  take  benefit.] — It  may  be  doubted  whether  the  Do- 
minion Parliament  have  the  legislative  authority  to  enact  the  second  sub- 
section, particularly  as  regards  the  power  purported  to  be  conferred  upon  a 
court  of  competent  jurisdiction  to  make  a  settlement  of  the  property. 
The  power  to  legislate  as  to  the  "criminal  law"  is  conferred  by  the  British 
Korth  America  Act  upon  the  federal  parliament,  and  the  power  to  legis- 
late as  to  "property  and  civil  rights"  is  vested  by  the  same  statute  in  the 
Provincial  Legislatures.  Quere  whether  the  second  sub-section  is  a  mat- 
ter of  criminal  law.  It  has  been  decided  by  the  Supreme  Court  of  Canada 
that  a  statutory  provision  authorizing^  a  mingistrate  to  adjudge  forfeiture 
to  the  Crown  of  money,  etc.,  found  in  a  common  gaming  house  (Code  sec. 
641)  is  intra  vires  and  is  not  an  interference  with  "propertv  and  civil 
rights";  O'Neil  v.  Attorney-General  (1896),  1  Can.  Cr.  Cas.  303;  but  this 
sub-section,  adapted  from  the  English  statutes  9  Geo.  IV.,  ch.  31,  sec.  19 
and  24-25  Vict.,  ch.  100,  sec.  53,  is  substantially  different  from  Code 
sec.  641  as  well  as  from  sec.  1050  as  to  the  resolution  of  stolen  property, 
which  latter  would  seem  to  affect  the  custody  of  and  not  the  title  to 
goods. 

Form  of  ifidictment. ^—Thtit  A.  at  on  unlawfully  and 

fraudulently  allured  one  B.  out  of  the  possession  and  against  the  will  of 
D.,  her  father,  she,  the  said  B.,  then  being  under  the  age  of  twenty-one 
years,  and  having  a  certain  present  interest  in  certain  real  estate  to  wit, 
the  house  property  number  street  in  the  city  of  with  intent, 

her,  the  said  B.,  to  marry  contrary  to  the  Criminal  Code  sec.  314. 

17 — CBIM.    CODE. 
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of  girl 
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aizteen. 


Consent 
immaterial. 

Belief  of 
offender. 


815«  Every  one  is  ^ilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  unlawfully  takes  or  causes  to 
be  taken  any  unmarried  girl,  who  is  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her  father 
or  mother,  or  of  any  other  person  having  the  lawful  care  or 
charge  of  her. 

2.  It  is  immaterial  whether  the  girl  is  taken  with  her  own 
consent  or  at  her  own  suggestion  or  not. 

3.  It  is  immaterial  whether  or  not  the  offender  believed  the 
girl  to  be  of  or  above  the  age  of  sixteen.    55-56  V.,  c.  29,  s,  283. 

Evidence.'] — ^To  constitute  the  crime  of  abducting  a  girl  out  of  the  pos- 
session of  and  against  the  will  of  her  father  under  this  section,  there  must 
be  an  actual  or  constructive  possession  de  facto,  in  the  father  at  the  time 
of  the  taking.  When  the  girl  who  was  resident  with  her  father  in  a  foreign 
country  left  without  his  consent  and  with  intent  to  renounce  his  protec- 
tion, and  came  to  Canada,  the  father's  possession  ceased,  and  semble,  a 
possession  de  jure  afterwards  established  by  his  following  her  to  the  place 
of  flight  is  not  the  possession  contemplated  by  the  section.  R.  v.  Blvthe 
(1896),  1  Can.  Cr.  Cas.  263   (B.C.). 

If  the  persuasion  to  leave  and  remain  away  operated  wholly  in  the 
foreign  country,  there  is  no  jurisdiction  to  convict  in  Canada,  as  persua- 
sion is  a  necessary  element  in  such  cases  of  abduction.     Ibid. 

To  take  a  natural  daughter  under  sixteen  years  of  age  away  from  the 
custody  of  her  putative  father  may  be  an  offence  under  this  section.  R.  ▼. 
Cornforth  (1742),  2  Str.  1162;  R.  v.  Sweeting  (1766),  1  East  P.C.  457. 

The  girl  is  none  the  less  in  the  ''possession"  of  her  guardian  by  reason 
of  having  left  her  guardian's  house  for  a  particular  purpose  with  his 
sanction.  R.  v.  Mondelet  (1877),  Ramsay's  Cases  (Que.),  179,  21  L.C. 
Jur.  154. 

A.,  a  girl  under  the  age  of  sixteen,  who  was,  with  her  father's  consent, 
under  the  case  of  B.,  her  uncle,  was  allowed  by  B.  to  dine  at  the  house  of 
C,  who  was  married  to  B.'s  sister.  C.  took  A.  for  a  drive  and  induced  her 
to  remain  over  night  with  him  at  an  hotel,  where  he  debauched  her.  The 
next  day  he  left  her  at  B.'s.  It  was  held  that  B.  had  the  lawful  care  of 
A.,  and  that  she  was  unlawfully  taken  out  of  his  possession  by  C.  R.  v. 
Mondelet,  21  L.C.  Jur.  154. 

A  girl  employed  as  a  barmaid  at  some  distance  from  her  father's  house 
has  been  held  not  to  be  in  his  possession.  R.  v.  Henkers  (1886),  16  Cox 
C.C.  257. 

It  is  no  defence  that  the  act  was  committed  from  no  bad  motive,  or  even 
from  philanthropic  and  religious  motives.  R.  v.  Booth  (1872),  12  (Uox  C.C. 
231. 

The  only  intent  which  it  is  necessary  to  prove  under  this  section  is  the 
intent  to  deprive  the  parent  or  other  person  of  the  possession  of  the  child. 
R.  V.  Timmins  (1860),  Bell  276,  30  L.J.M.C.  45.  In  the  case  last  men- 
tioned, the  prisoner  induced  a  girl  of  between  fourteen  and  fifteen  years 
to  leave  her  father's  house  and  cohabited  with  her  for  three  days  and  then 
told  her  to  go  home.  The  jury  found  the  prisoner  guilty,  but  also  found 
that  he  did  not  intend  when  he  took  the  girl  away  to  keep  her  away  from 
home  permanently,  and  the  conviction  was  affirmed. 

Where  the  prisoner  went  in  the  night  to  the  house  of  B1  and  placed  a 
ladder  against  the  window  and.  held  it  for  the  daughter  of  B.,  a  girl  of  the 
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age  of  fifteen  years,  to  deceased,  which  she  did,  and  then  she  eloped  with 
him,  this  was  held  to  be  a  "taking"'  of  the  girl  out  of  the  possession  of  her 
father,  although  she  herself  proposed  to  the  prisoner  that  he  should  bring 
the  ladder  and  that  she  would  elope  with  him.  R.  ▼.  Robins  (1844),  1 
C.  k  K.  456. 

A  man  intending  to  emigrate  to  America  privately  persuaded  a  girl 
under  sixteen  to  go  with  him,  and  on  the  morning  of  his  departure  had 
secretly  told  her  to  put  up  her  things  in  a  bundle  and  meet  him  at  a  cer- 
tain spot,  and  she  accordingly  left  her  father's  house  and  met  the  prisoner, 
and  the  two  travelled  up  to  London  together;  this  was  held  to  be  a  "tak- 
ing." R.  V.  Mankletow  (1853),  1  Dears.  C.C.  159,  22  L.J.M.C.  115.  Jeryis, 
C.J.,  in  delivering  judgment,  said: — It  is  unimportant  under  the  section 
on  which  this  indictment  is  framed  whether  the  girl  consented  or  not  to 
go  away  with  the  man.  When  the  prisoner  met  the  girl  at  the  appointed 
place  there  was  then  a  taking  of  her.  The  statute  was  framed  for  the 
protection  of  parents.    Ibid.    R.  v.  Booth  (1872),  12  Cox  C.C.  231. 

Where  a  man  induces  a  girl  under  sixteen  by  promises  of  what  he  will 
do  for  her  to  leave  her  father's  house  and  live  with  him,  he  may  be  con- 
victed of  this  offence,  although  he  is  not  actually  present  or  assisting  her 
at  the  time  she  leaves.  R.  v.  Robt)  (1864),  4  P.  &  F.  59.  If,  however,  the 
going  away  was  entirely  voluntary  on  the  girl's  part  there  can  be  no  con- 
viction imder  this  section.  Ibid.  But  as  to  children  under  fourteen  see 
sec.  316. 

So  where  a  girl  left  her  father  without  any  persuasion,  inducement  or 
blandishment  held  out  to  her  by  the  defendant,  so  that  she  had  got  fairly 
away  from  home  and  then  went  to  the  defendant,  it  may  be  his  moral  duty 
to  return  her  to  her  father's  custody,  yet  his  not  doing  so  is  no  infringe- 
ment of  this  section,  for  it  does  not  say  he  shall  restore  her,  but  only  that 
he  shall  not  take  her  away.    R.  v.  Olifier  (1866),  10  Cox  C.C.  402. 

If  the  jury  believe  that  the  mother  having  the  custody  of  the  girl  has 
countenanced  the  daughter  in  a  lax  course  of  life,  by  permitting  her  to  go 
out  at  night  and  to  dance  at  public  houses,  the  case  is  not  within  the  intent 
of  the  statute,  but  is  one  where  what  had  occurred,  though  unknown  to  her, 
could  not  be  said  to  have  happened  against  her  will.  R.  v.  Primelt  (1858), 
1  Foster  &  F.  50,  per  Cockbum,  C.J. 

It  may  be  doubted  whether  it  would  be  an  offence  to  take  away  a  girl 
against  the  consent  of  her  parent,  but  by  the  consent  of  one  who  has  the 
temporary  care  of  her.  Archbold's  Cr.  Plead.  22nd  ed.,  858;  1  East  P.C. 
457. 

It  is  also  doubtful  whether,  if  the  parent  once  consent,  but  afterwards 
dissent,  a  subsequent  taking  away  can  be  said  to  be  against  the  will  of  the 
parent.     Calthrop  v.  Axtel   (1686),  East  P.C.  457,  3  Mod.  168. 

Where  a  girl  lived  with  her  father  and  while  on  the  street  the  prisoner 
met  her  and  induced  her  to  go  with  him  to  a  neighbouring  town  where  he 
seduced  her,  and  then  brought  her  back,  not  knowing  who  she  was  or 
whether  she  had  a  father  living,  but  not  believing  that  she  was  a  girl  of  the 
town,  it  was  held  that  as  there  was  no  evidence  to  shew  that  the  prisoner 
had  reason  to  know  that  the  girl  was  under  her  father's  protection,  a  con- 
viction could  not  be  supported.  R.  v.  Hibbert  (1869),  L.R.  1  C.C.R.  184, 
38  L.J.M.C.  61. 

And  where  the  prisoners  found  the  girl  in  the  street  by  herself  and 
invited  her  to  go  with  them  and  one  of  them  kept  her  in  an  empty  house 
with  him  all  night-  and  had  intercourse  with  her,  and  there  was  no  evidence 
as  to  the  purpose  for  which  the  girl  had  left  home,  an  acquittal  was 
directed  upon  the  ground  that  the  girl  was  not  taken  out  of  the  possession 
of  anyone.    R.  v.  Green  (1862),  3  F.  &  F.  274. 
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This  offence  is  distinct  from  the  offence  of  seduction  and  a  conviction 
under  this  section  does  not  preclude  a  conviction  for  seduction.  R.  v. 
Smith  (1890),  19  O.R.  714;  following  IL  v.  Handley  (1833),  6  C.  &  P. 
565  and  R.  v.  Vanderoombe  and  Abbott  (1796),  2  Leach  C.C.  708. 

Proof  of  age.] — See  sec.  984. 

Where  there  is  no  abduction  by  force  there  must  be  a  persuasion  by 
the  accused,  by  blandishment  or  otherwise,  to  constitute  an  offence  of  con- 
structive abduction  under  (Dode  sec.  315;  and  if,  without  such  persuasion 
the  girl  suggests  going  away  with  him  and  he  thereupon  takes  the  merely 
passive  part  of  yielding  to  the  suggestion,  it  is  not  an  offence  under  the 
section.    Bex  v.  Jar  vis  (1903),  20  Cox  C.C. '249. 

a 

Form  of  indictment.] — That  A.  on  at  unlawfully  did  take 

<Mie  B.  out  of  the  possession  and  against  the  will  of  E.,  her  father,  she,  the 
said  B.,  being  then  an  unmarried  girl,  and  under  the  age  of  sixteen  years, 
to  wit,  of  the  age  of  fifteen  years  against  the  form  of  the  Criminal  Code 
sec.  315. 


Penalty. 

ChUd. 
Intent. 


Abduction. 
Harbour- 
ing ab- 
ducted child. 

Possession 
in  good 
faith. 


816«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  with  intent  to  deprive  any 
parent  or  guardian  of  any  child  under  thp  age  of  fourteen 
years,  of  the  possession  of  such  child,  or  with  intent  to  steal  any 
article  about  or  on  the  person  of  such  child,  unlawfully, — 

(a)  takes  or  entices  away  or  detains  any  child ;  or, 

(b)  receives  or  harbours  any  such  child,  knowing  it  to  have 
been  unlawfully  taken,  enticed  dway  or  detained  with  in- 
tent aforesaid. 

2.  Nothing  in  this  section  shall  extend  to  any  one  who  gets 
possession  of  any  child,  claiming  in  good  faith  a  right  to  the 
possession  of  the  child.    63-64  V.,  c.  46,  s.  3. 

Evidence.] — ^The  English  statute,  24-25  Vict.,  ch.  100,  sec.  56,  is  more 
limited  in  its  terms.  By  it  in  order  to  constitute  the  offence  the  accused 
must  have  "either  by  force  or  fraud"  led  or  taken  away  or  decoyed  or 
enticed  away  or  detained  any  child  under  the  age  of  fourteen  years  with 
intent,  etc.  It  has  been  held  that  the  offence  under  that  Act  may  be  proved 
by  shewing  force  or  fraud  exercised  either  upon  the  guardian  of  the  child 
or  upon  the  child  taken  or  detained,  or  upon  any  other  person.  R.  ▼. 
Bellis  (1893),  62  L.J.M.C.  155,  overruling  R.  v.  Barrett  (1886),  15  Cox 
C,C.  658. 

And  where  the  prisoner  was  indicted  for  that  she  did  feloniously  and 
unlawfully  by  fraud  detain  a  child  under  the  age  of  fourteen  with  intent  to 
deprive  the  mother  of  the  possession  of  her,  it  was  held  that  she  was 
rightly  convicted  upon  evidence  that  the  child  had  been  in  the  service  of  the 
prisoner  and  was  missing 'and  could  not  be  found,  and  that  she  gave  differ- 
ent accounts  of  what  had  become  of  the  child,  but  implying  that  she  had 
given  her  up  to  some  third  person  although  there  was  no  evidence  that 
the  child  was  still  in  her  actual  custody,  nor  indeed  any  evidence  as  to 
where  she  was.    R.  v.  Johnson  (1884),  15  Cox  C.C.  481. 

Proof  of  age.] — See  sec.  984. 

Ouardian.] — See  sec.  240  for  statutory  definition. 

Whether  the  parent  may  he  liable  for  child  stealing.] — ^The  English 
statute,  54  Geo.  III.  ch.  101,  was  the  foundation  of  the  Canadian  statutes 
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dealing  with  the  offence  of  child  stealing  as  an  offence  separate  from  that 
of  forcible  abduction. 

The  Revised  Act  respecting  offences  against  the  person,  R.S.C.,  1886, 
ch.  162,  declared  the  Canadian  lai^  in  very  similar  terms  to  the  English 
statute,  by  sec.  45,  consolidated  from  the  Canada  statute  32-33  Vict.,  ch. 
20,  sec.  57. 

The  Revised  Statute  of  1886  declared  an  exception  by  a  proviso  that 
''no  person  who  has  claimed  any  right  to  the  possession  of  such  child, 
or  is  the  mother,  or  has  claimed  to  be  the  father  of  an  illegitimate  child, 
shall  be  liable  to  be  prosecuted  by  virtue  hereof  on  account  of  the  getting 
possession  of  such  child  or  taking  such  child  out  of  the  possession  of  any 
person  having  the  lawful  charge  thereof." 

The  words  **by  force  or  fraud"  which  in  section  45  of  the  Act  respect- 
ing offences  against  the  person,  R.S.C.,  1886,  ch.  162,  limited  the  taking  or 
detention  do  not  appear  in  the  Code,  and  the  clause  as  to  the  mother  and 
putative  father  of  an  illegitimate  child,  has  also  been  dropped. 

The  question  whether  the  English  statute  (now  48-49  Vict.,  ch.  69,  sec. 
56)  does  not  necessarily  exclude  the  parent  as  a  party  liable  to  criminal 
proceedings  thereiuder,  does  not  appear  to  have  directly  arisen  in  England. 

In  Ontario  the  question  arose  in  the  extradition  case  of  R.  v.  Watts 
(1902),  5  Can.  Cr.  Cas.  246,  3  O.L.R.  368,  where  it  was  held  that  the  child's 
own  father  may  be  guilty  of  child  stealing  within  the  Code,  if  after  a  divorce 
by  a  court  of  competent  jurisdiction  and  the  award  thereon  of  the  custody 
of  the  child  to  the  mother,  the  father  wilfully  removes  the  child  from  her 
custody.  And  that  an  objection  by  the  husband  to  the  validity  of  the 
divorce  on  the  ground  of  collusion  cannot,  where  the  collusion  is  denied 
on  oath,  be  adjudicated  upon  by  the  extradition  commissioner,  but  extradi- 
tion should  be  ordered  notwithstanding  such  objection  and  the  prisoner  left 
to  his  right  to  contest  the  divorce  decree  at  his  trial  by  the  foreign  court. 

And  in  a  Montreal  extradition  case,  it  was  afterwards  held  that  where 
a  divorce  decree  of  a  court  of  competent  jurisdiction  in  the  United  States 
has  awarded  the  custody  of  a  child  to  the  father  as  against  the  mother, 
and  the  mother  thereafter  removes  and  conceals  the  child  for  the  purpose  of 
evading  the  decree,  a  primA  facie  case  for  extradition  is  thereby  made  out 
against  the  mother  upon  a  charge  of  child-stealing.  And  semble,  the 
offence  of  child-stealing  under  the  Code,  may  be  complete  against  the 
child's  mother  although  the  father,  to  whom  the  child's  custody  has  been 
awarded,  has  never  had  any  actual  separate  possession  of  the  child.  Re 
liorenz  (1905),  9  Can.  Cr.  Cas.  168,  7  Que.  P.R.  101   (Hall,  J.). 

The  contrary  view  has  been  taken  in  Pennsylvania,  under  a  statute  in 
similar  terms  to  the  English  statute,  64  Geo.  III.,  ch.  101,  above  mentioned, 
it  being  held  that  such  a  statute  has  no  application  to  the  father  of  a  legi- 
timate child,  who,  having  quarrelled  with  his  wife,  has  taken  the  child 
away  from  her.  Burns  v.  Commonwealth  (1889),  18  Atl.  Rep.  756.  The 
statute  was  designed  to  prevent  and  to  punish  kidnapping,  and  not  to  pro- 
hibit one  parent  from  asserting  a  claim  to  the  possession  of  his  or  her 
child  against  the  will  and  to  the  exclusion  of  the  other ;  it  has  no  relation 
to  such  disputes,  and  makes  no  change  in  the  laws  by  which  they  are  regu- 
lated and  settled.     Ibid. 

A  person  claiming  a  right  to  the  possession  of  the  child  may,  notwith- 
standing such  claim  of  right,  be  guilty  of  conspiring  with  another  to  com- 
mit the  offence  for  which  this  section  provides.  R.  v.  Duguid  (1906),  21 
Cox  200,  22  Times  L.R.  506. 

Form  of  indictment,'] — ^That  A.  on  at  unlawfully  did 

take  away  and  detain  one  N.,  a  child  then  under  the  age  of  fourteen  years, 
to  wit,  of  the  age  of  ten  years,  with  intent  thereby  then  to  deprive  one 
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S.,  the  father  of  the  said  N.,  of  the  possession  of  the  said  N.,  his  said  child, 
against  the  form  of  the  Criminal  Code  sec.  316.  And  the  jurors,  etc.,  fur- 
ther present  that  the  said  A.  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  unlawfully  did  take  away  and  detain  the  said  N.,  a  child  then 
under  the  age  of  fourteen  years,  to  wit,  of  the  age  of  ten  years,  with 
intent  thereby  then  unlawfully  to  steal,  take  and  carry  away  divers  articles, 
that  is  to  say  the  clothing  then  being  upon  and  about  the  person  of  the 
said  child,  against  the  form  of  the  Criminal  Code  sec.  316. 

Defamatory  Libel, 

817«  A  defamatory  libel  is  matter  published,  without  legal 
justification  or  excuse,  likely  to  injure  the  reputation  of  any 
person  by  exposing  him  to  hatred,  contempt  or  ridicule,  or  de- 
signed to  insult  the  person  of  or  concerning  whom  it  is  publishedl 

2.  Such  matter  may  be  expressed  either  in  words  legibly 
marked  upon  any  substance  whatever,  or  by  any  object  signify- 
ing such  matter  otherwise  than  by  words,  and  may  be  expressed 
eittier  directly  or  by  insinuation  or  irony.  55-56  V.,  c.  29,  s.  285 ; 
63-64  v.,  c.  46,  s.  3. 

"PttftZwfced."]— For  definition  of  "publishing"  see  Code  sec.  318. 

Particulara  of  indictment,'] — When  an  indictment  for  defamatory  libel 
consisting  of  words  harmless  in  themselves,  but  importing  by  innuendo 
an  imputation  of  dishonourable  conduct  contains  in  addition  to  the  enun- 
ciation of  the  incriminating  words  an  allegation  of  the  sense  in  which  they 
should  be  imderstood  the  Crown  will  be  allowed  to  prove  extrinsic  cir- 
cumstances which  impute  this  meaning  to  them.  It  is  not  necessary  to 
enumerate  these  circumstances  in  the  indictment,  and  the  accused  is  suffi- 
ciently guarded  against  surprise  by  the  right  that  he  has  to  demand  par- 
ticulars. See  Code  sees.  859-860.  Failing  to  do  so,  he  will  not  be  allowed 
to  object  to  the  admission  of  the  evidence  above  mentioned  and  the  ques- 
tion of  its  legality  is  not  one  which  can  be  reserved  for  the  opinion  of  the 
Court  of  Appeal.    R.  v.  Molleur   (No.  1)    (1905),  12  Can.  Cr.  Cas.  8. 

Defamatory  libel  defined,'] — The  writing  and  publishing  of  defamatory 
words  of  any  living  person  or  words  calculated  or  intended  to  expose  him 
to  public  hatred,  contempt  or  ridicule,  or  to  damage  his  reputation,  or  the 
exhibition  of  a  picture  or  effigy  defamatory  of  him  is  defamatory  libel,  if 
such  publication  or  exhibition  is  calculated  to  cause  a  breach  of  the  peace. 
Monson  v.  Tussauds,  Ld.,  [1894]  1  Q.B.  671;  Odgers  on  Libel,  3rd  ed.,  443. 

Any  malicious  defamation  of  any  person,  expressed  in  print  or  in  writ- 
ing, or  by  means  of  pictures  or  signs,  and  tending  to  provoke  him  to  anger 
and  acts  of  violence,  or  to  expose  him  to  public  hatred,  contempt  or  ridi- 
cule, amounts  to  a  libel  in  the  indictable  sense  of  the  word ;  and,  since  the 
reason  is  that  such  publications  create  ill  blood  and  manifestly  tend  to  a 
disturbance  of  the  public  peace  the  degree  of  discredit  is  immaterial  to 
the  essence  of  the  libel  since  the  law  cannot  determine  the  degree  of  for- 
bearance which  the  party  reflected  upon  will  exert.  2  Starkie  on  Slander, 
210,  211. 

Seditious  Iihel8,]^-See  sees.  132-134. 
Libels  on  foreign  sovereigns,] — See  sec.  135. 
Blasphemous  libel.] — See  sec.  198. 
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Criminal  libel  at  common  law.] — ^At  common  law  criminal  proceeding 
for  libel  did  not  lie  "unless  the  offence  be  of  such  signal  enormity  that  it 
may  reasonably  be  construed  to  have  a  tendency  to  disturb  the  peace  and 
harmony  of  thd  community."  1  Hawkins  P.O.,  ch.  28,  sec.  3.  In  such  a 
case  the  public  are  justly  placed  in  the  character  of  an  offended  prosecutor 
to  vindicate  the  common  right  of  all,  though  violated  only  in  the  person 
of  an  individual.    Ibid. 

The  criminal  remedy  for  libel  is  in  some  respects  the  more  extensive 
remedy;  a  libel  may  be  indictable  though  it  be  not  actionable.  Odgers  on 
Libel,  3rd  ed.  (1896),  444;  R.  v.  Topham  (1791),  4  T.R.  126;  R.  v.  Gather- 
cole  (1838),  2  Lewin  C.C.  237;  R.  v.  Darby,  3  Mod.  139. 

Evidenced] — In  criminal  libel  it  is  not  necessary  to  shew  a  publication 
to  some  third  person  other  than  the  person  defamed,  and  it  is  sufficient  to 
prove  a  publication  to  the  prosecutor  himself,  provided  the  obvious  ten- 
dency of  the  words  be  to  provoke  the  prosecutor  and  incite  him  to  break 
the  peace.  R.  v.  Wegener  (1817),  2  Stark.  245;  R.  v.  Brooke  (1856),  7 
Cox  C.C.  251;  R.  v.  Adams  (1888),  22  Q.B.D.  66,  16  Cox  C.C.  544;  Odgers 
on  Libel,  3rd  ed.,  p.  455. 

A  manuscript  of  a  libel  is  deemed  primA  facie  to  be  published,  so  far  as 
the  writer  is  concerned,  when  it  has  passed  out  of  nis  possession  and 
control.  R.  v.  Burdett  (1820),  4  B.  &  Aid.  143;  R.  v.  Lovett  (1839),  9 
C.  &  P.  462. 

The  directors  of  an  incorporated  printing  company  are  not  criminally 
liable  for  a  libel  contained  in  a  paper  print^  by  the  servants  of  the  com- 
pany, unless  they  knew  of  or  saw  the  libel  before  its  publication,  or  gave 
express  instructions  for  its  appearance.  R.  v.  Allison  (1888),  16  Cox  C.C. 
559. 

Apart  from  statutory  enactments  in  reference  thereto,  it  was  held  that 
the  proprietor  of  a  newspaper  is  answerable  criminally  for  the  publica- 
tion in  it  of  a  libel  though  he  has  personally  nothing  to  do  with  the  con- 
ducting of  the  paper  and  leaves  its  whole  management  to  others.  R.  v. 
Walter  (1799),  3  Esp.,  21,  per  Lord  Kenyon;  R.  v.  Gutch  (1829),  1 
Moody  &  Malkin,  433,  438.    And  see  Code  sec.  329. 

On  an  indictment  for  a  libel  published  in  a  newspaper,  it  appeared  that 
the  editor  (who  was  not  indicted)  before  inserting  the  libel  shewed  it  to 
the  prosecutof,  who  did  not  express  any  wish  to  suppress  the  publication, 
but  wrote  a  reply,  which  was  also  inserted.  The  jury  found  it  to  be  a 
malicious  libel,  and  defendants  were  convicted.  The  court  held  that  what 
prosecutor  said  to  the  editor,  and  did,  did  not  hold  out  any  assurance  of  im- 
punity to  the  defendants,  so  as  to  render  the  conviction  illegal,  and  a 
new  trial  was  refused.    R.  v.  McElderry   (1860),  19  U.C.Q.B.  168. 

PublUMtion.] — ^The  publication  of  a  libel  is  not  confined  to  the  actual 
communication  of  its  contents  by  the  publisher  to  some  other  person;  for 
though,  in  common  parlance,  the  word  "publication"  may  be  confined  in 
its  interpretation  to  making  the  contents  known  to  the  public,  yet  its 
meaning  is  not  so  limited  in  law;  wherein  some  words  are  used  in  a  * 
peculiar  sense,  differing  in  a  certain  degree  from  their  popular  meaning. 
Thus,  in  the  language  of  the  law,  we  speak  of  the  publication  of  a  will  and 
of  an  award,  without  meaning  to  denote  by  that  word  any  communication 
of  the  contents  of  those  instruments,  and  meaning,  only  a  declaration  by  the 
testator  or  arbitrator,  in  the  presence  of  witnesses,  that  the  instrument  is 
his  testament  or  award.  So  in  the  case  of  a  libel,  the  publication  of  it  may 
be  traditione,  when  it  is  delivered  over  to  scandalize  any  party;  and  the 
publication  of  it  is  nothing  more  than  doing  the  last  act  for  the  accom- 
plishment of  the  mischief  intended  by  it.  For  the  moment  a  man  delivers 
a  libel  from  his  hands  his  control  over  it  is  gone;  he  has  shot  his  arrow, 
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and  it  does  not  depend  upon  him,  whether  it  hits  the  mark  or  not.  There 
is  an  end  then  of  the  locus  poenitentiie,  his  offence  is  complete,  the  mis- 
chievous contention  is  consummated,  and  from  that  moment  he  is  liable  to 
be  called  upon  to  answer  for  his  act.  And  though  the  act  of  publication 
may  be  proved  by  an  actual  communication  of  the  contents  of  the  libel, 
as  by  singing  or  reading,  or  iCh  open  exposure  of  it  to  other  persons,  yet 
these  are  not  the  only  nor  the  usual  modes  of  proof.  The  usual  mode  is 
by  delivery  of  the  libel,  either  by  way  of  sale,  or  otherwise;  and  upon 
proof  of  the  purchase  of  a  pamphlet  in  Fleet  Street,  it  is  not  necessary 
to  prove  that  the  purchaser  read  the  pamphlet  either  in  London  or  else- 
where. Per  Best,  J.,  and  Abbott,  C.J.,  in  Rex  v.  Burdett  (1820),  4  Barn. 
&  Aid.  126,  160;  2  Deacon,  Crim.  Law,  808;  R.  v.  Paine,  5  Mod.  163. 

A  person,  who,  on  the  application  of  a  stranger,  delivers  to  him  the 
writing  which  libels  a  third  person,  publishes  the  libellous  matter  to  him, 
though  he  may  have  been  sent  for  the  purpose  of  procuring  the  work  by 
that  third  person.  So  far  as  in  him  lies,  he  lowers  the  reputation  of  the 
principal  in  the  mind  of  the  agent,  which,  although  that  of  an  agent,  is  as 
capable  of  being  affected  by  the  assertions  as  if  he  were  a  stranger.  The 
act  is  complete  by  the  delivery;  and  its  legal  character  is  not  altered, 
either  by  the  procurement  of  that  person,  or  by  the  subsequent  handing 
over  of  the  writing  to  him.  Brunswick  v.  Harmer,  14  Q.B.  185.  But  the 
reading  a  libel  in  the  presence  of  another,  without  any  previous  knowledge 
of  its  being  a  libel,  does  not  amount  to  a  publication.  "Also  it  hath  been 
holden,"  says  Hawkins,  "that  he  who  repeats  part  of  a  libel  in  merriment 
without  malice  and  with  no  purpose  of  defamation,  is  in  no  way  punish- 
able; but  it  seemeth  that  the  reasonableness  of  this  opinion  may  justly 
be  questioned;  for  jests  of  this  kind  are  not  to  be  endured  and  the 
injury  to  the  reputation  of  the  party  grieved  is  no  way  lessened  by  the 
merriment  of  him  who  makes  so  light  of  it."  I  Hawkins,  P.C.,  ch.  73,  sec. 
14.  Yet,  where  a  man  went  to  the  defendant's  house,  and  requested  liberty 
to  see  a  caricature  print,  and  the  defendant  thereupon  produced  it,  and 
pointed  out  the  figures  of  the  persons  it  ridiculed.  Lord  Ellenborough 
ruled  that  this  was  not  sufficient  evidence  of  a  publication.  Smith  v.  Wood, 
3  Campbell,  323. 

Evidence  that  the  defendant  communicated  verbally  to  another  the 
defamatory  matter,  with  a  view  to  its  publication,  is  sufficient  to  charge 
him  with  the  publication.  In  Adams  v.  Kelly,  Ryan  &  Moody,  N.P.C.  157, 
a  witness  (at  that  time  a  reporter  for  the  Observer  newspaper),  stated  that 
he  had  met  with  the  defendant,  who  communicated  to  him  the  slanderous 
matter  set  forth  in  the  first  count  relating  to  the  plaintiff,  which  the  defen- 
dant said  would  make  a  good  case  for  the  newspaper.  The  reporter  desirous 
of  obtaining  information  for  his  paper,  attended  the  defendant  to  an  ad- 
joining tavern,  and  who  gave  him  a  more  detailed  account,  for  the  express 
purpose  of  inserting  it  in  the  paper  with  which  the  reporter  was  connected. 
Afterwards,  from  the  particulars  communicated  by  the  defendant,  the  re- 
porter drew  up  an  account  which  he  left  at  the  office  of  the  (M)server,  to  be 
inserted  in  that  naper.  An  Observer  newspaper  was  then  put  into  the  wit- 
ness's hands,  and  he  stated  that  a  paragraph  in  that  paper  contained  ex- 
actly the  same  account  which  he  sent  to  the  editor,  with  the  exception  of 
some  slight  alterations,  not  affecting  the  sense,  made  by  the  editor.  The 
counsel  for  the  plaintiff  then  proposed  to  read  the  newspaper. 

Abbott,  C.J.,  said: — "This  newspaper  is  proposed  to  be  given  in  evi- 
dence, in  order  to  sustain  that  count,  which  charges  the  defendant  with 
publishing  the  printed  libel  set  forth  in  the  declaration.  The  evidence  is, 
that  the  reporter  put  something  in  writing  from  his  conversation  with  the 
defendant,  and  which  he  gave  to  the  editor.  What  the  reporter  published 
in  consequence  of  what  passed  with  the  defendant,  may  be  considered  as 
published  by  the  defendant;  but  you  must  shew  that  what  was  published  is 
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that  which  was  given  to  the  editor  by  the  reporter,  which  you  can  only  do 
by   producing  the   paper   itself." 

There  may  also  be  a  constructive  publication.  In  Watts  v.  Fraser,  7 
Carrington  A* Payne,  369,  it  was  held  that  the  printer  and  editor  of  a  maga- 
fine  are  both  liable  for  a  libellous  lithographic  print  which  is  contained  in 
the  work,  although  the  print  was  not  struck  off  by  the  printer,  provided 
that  the  print  is  referred  to  in  the  letter-press  of  one  of  the  articles. 

The  mere  act  of  printing  is  not  sufficient  evidence  of  publication.  In 
Watts  V.  Fraser,  7  Adolphus  &  Ellis,  223,  233.  If  the  manuscript  of  a  libel 
be  proved  to  be  in  the  handwriting  of  the  defendant,  and  it  also  proved 
to  nave  been  printed  and  published,  this  is  sufficient  evidence  to  go  to  a 
jury  that  it  was  published  by  the  defendant,  although  there  be  no  evidence 
to  shew  that  the  printing  and  publishing  were  by  his  direction.  Regina 
V.  Lovett,  9  Carrington  &  Payne,  462;  Lamb's  Case,  9  Co.  Rep.  59. 

If  the  libel  is  contained  in  a  letter  addressed  to  the  prosecutor,  this  is 
evidence  of  a  publication  sufficient  to  support  an  indictment,  on  the  first 
and  general  principle  of  preserving  orderly  and  decent  conduct  in  society, 
that  is,  technically  speaking,  for  the  preventing  breaches  of  the  peace. 
Therefore  the  indictment  must  allege  that  the  intention  of  sending  the 
letter  was  to  provoke  the  prosecutor  and  to  excite  him  to  break  the  peace. 
R.  V.  Wegener  (1817),  2  Starkie  Rep.  245;  1  Hawkins,  P.C,  ch.  73,  sec.  11. 

The  date  of  a  letter  is  prima  facie  evidence  that  it  was  written  at  the 
place  where  it  was  dated.  Rex  v.  Hensey,  1  Burrow,  644;  Rex  v.  Burdett, 
4  Barnewall  &  Alderson,  95;  and  the  post  mark  is  primft  facie  evidence 
that  the  letter  was  in  the  office  at  the  time  and  place  therein  specified. 
Fletcher  v.  Braddyll,  3  Starkie  Rep.  64;  and  if  a  letter  properly  directed 
is  sent  by  the  post,  it  is  presumed,  from  the  known  course  in  that  depart- 
ment of  the  public  service,  that  it  reached  its  destination  at  the  regular 
time  and  was  received  by  the  person  to  whom  it  was  addressed.  Warren 
V.  Warren,  1  CM.  &  R.,  250;  4  Tyrwhitt,  850;  approved  in  Shipley  v. 
Todhunter,  7  Carrington  &  Payne,  680,  686. 

In  an  action  for  libel  contained  in  a  pamphlet,  a  witness  stated  that  she 
had  received  a  copy  from  the  defendant  and  that  she  had  read  certain  por- 
tions of  it ;  that  she  had  lent  it  to  a  third  person,  who  had  afterwards  given 
her  a  copy  back,  which  she  believed  to  be  the  same  she  had  lent  to  him, 
but  that  she  would  not  swear  that  it  was  the  same,  yet  that  she  had  no 
reason  to  doubt  it.  This  was  heM  to  be  sufficient  evidence  of  publication 
for  the  jury.     Fryer  v.  GathercoTe,  4  Exchequer  Rep.  262. 

If  a  libel  is  written  in  one  county  and  sent  by  post  addressed  to  a  per- 
son in  another  county,  or  its  publication  in  another  county  be  in  any  way 
consented  to,  this  is  evidence  of  a  publication  in  the  latter  county.  The 
Seven  Bishops'  Case,  13  Howell's  State  Trials,  331,  332.  Thus,  if  a  libel- 
lous letter  is  sent  by  the  post,  addressed  to  a  party  out  of  the  county  in 
which  the  venue  is  laid,  but  it  is  first  received  by  him  within  that  county, 
this  is  a  sufficient  publication.  Rex  v.  Watson,  1  Campbell,  215.  But  see 
the  limitation  as  to  provinces  in  Code  sec.  888  applying  to  newspapers. 

But  a  general  confession  that  the  defendant  was  the  writer  of  a  libel, 
is  no  evidence  that  he  published  it  in  any  particular  county.  The  Seven 
Bishops'  Case,  12  Howell's  State  Trials,  183. 

Presumption  agaif^t  newspaper  proprietor, "] — See  sec.  329. 

Libels  on  the  deadJ] — ^The  publication  of  a  libel  on  the  character  of  a 
dead  person  is  not  indictable  unless  it  is  intended  to  injure .  or  provoke 
living  persons.  Burb.  Cr.  Dig.  263.  An  actual  intent  to  injure  or  to  pro- 
voke or  annoy  living  persons  of  the  same  family  blood  or  society  is  essential 
to  the  offence,  and  a  mere  tendency  to  provoke,  or  constructive  intention 
inferred  from  the  fact  that  the  libel  was  calculated  to  hurt  the  feelings  of 
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any  surviving  relations  of  the  deceased  is  not  enough.  R.  v.  Ensor  (1877), 
3  Times  L.R.  366;  Burb.  Cr.  Dig.  263  (n).  Whether  the  libel  be  soon  or 
late  after  the  death  of  the  party,  if  it  be  done  with  malevolent  purpose  to 
vilif/  the  memory  of  the  deceased  and  with  a  view  to  injure  his  posterity 
then  it  is  done  with  a  design  to  break  the  peace  and  is  illegal.  R.  y. 
Critchley  (1734),  4  T.R.  129 (n);  R.  v.  Topham  (1791),  4  T.R.  126.  But 
it  must  be  some  very  unusual  publication  to  justify  an  indictment  for 
aspersing  the  character  of  the  dead.  R.  v.  Labouchere  (1884),  12  Q.B.D. 
320.  This  offence  while  not  strictly  within  the  terms  of  sec.  317,  may,  it 
seems,  still  be  prosecuted  as  a  common  law  offence.    See  sees.  10-12. 


Publishing 
defined. 


818«  Publishing  a  libel  is  exhibiting  it  in  public,  or  causing 
it  to  be  read  or  seen,  or  showing  or  delivering  it,  or  causing  it 
to  be  shown  or  delivered,  with  a  view  to  its  being  read  or  seen 
by  the  person  defamed  or  by  any  other  person.  55-56  V.,  c.  29, 
s.  286. 


Publishing 
upon  in- 
vitation. 


819»  No  one  commits  an  offence  by  publishing  defamatory 
matter  on  the  invitation  or  challenge  of  the  person  defamed 
thereby,  nor  if  it  is  necessary  to  publish  such  defamatory  matter 
in  order  to  refute  some  other  defamatory  statement  published 
by  that  person  concerning  the  alleged  offender,  if  such  defama- 
tory matter  is  believed  to  be  true,  and  is  relevant  to  the  invita- 
tion, challenge  or  required  refutation,  and  the  publishing  does 
not  in  manner  or  extent  exceed  what  is  reasonably  sufficient  for 
the  occasion.    55-56  V.,  c.  29,  s.  287. 

Answer  provoked  or  invited.'\ — Every  man  had  a  right  to  defend  his 
character  against  false  aspersion;  therefore  communications  made  in  fair 
self-defence  are  privileged.  If  a  person  is  attacked  in  a  newspaper  he  may 
write  to  that  paper  to  rebut  the  charges,  and  he  may  at  the  same  time 
retort  upon  his  assailant  where  such  r^ort  is  a  necessary  part  of  his  de- 
fence or  fairly  arises  out  of  the  charges  made  in  the  former  article. 
0*Donoghue  v.  Hussey,  Irish  R.  5  C.L.  124.  An  attack  made  in  public  re> 
quires  a  public  answer.  Laughton  v.  Bishop  of  Sodor  and  Man  (1872), 
L.R.  4  P.C.  496. 

Even  in  rebutting  an  accusation,  the  defendant  may  not  state  what  he 
knows  at  the  time  to  be  untrue,  or  intrude  unnecessarily  into  the  private 
life  or  character  of  his  assailant;  the  privilege  extends  only  to  such  re- 
torts as  are  fairly  an  answer  to  the  plaintifiTs  attacks.  Odgers  on  Libel 
233;  R.  v.  Veley  (1867),  4  F.  &  F.  1117;  Koenig  v.  Ritchie,  3  F.  &  F.  413. 
There  can  be  no  set-off  of  one  libel  or  misconduct  against  another.  Kelly 
V.  Sherlock,  L.R.  1  Q.B.  698. 


Publishing 
proceedings 
of  courts 
of  justice. 


820«  No  one  commits  an  offence  by  publishing  any  defama- 
tory matter,  in  any  proceeding  held  before  or  under  the  author- 
ity of  any  court  exercising  judicial  authority,  or  in  any  inquiry 
made  under  the  authority  of  any  statute  or  by  order  of  His 
Majesty,  or  of  any  of  the  departments  of  government,  Dominion 
or  provincial.    55-56  V.,  c.  29,  s.  288. 
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This  section  makes  it  no  longer  possible  for  the  court  to  determine  the 
privileges  of  Parliament  in  respect  of  such  publications  which  it  was  held 
in  Stockdale  ▼.  Hansard,  9  A.  &  E.  1,  the  court  was  competent  to  do.  See 
also  Stockdale  y.  Hansard  (1837),  11  A.  &  E.  297. 

I 

821.  No  one  commits  an  offence  by  publishing  to  either  the  Parliamen- 
Senate,  or  House  of  Commons,  or  to  any  Legislative  Council,  ^^^  papers. 
Liegislative  Assembly  or  House  of  Assembly,  defamatory  matter 
contained  in  a  petition  to  the  Senate,  or  House  of  Commons,  or 

to  any  such  Council  or  Assembly,  or  by  publishing  by  order  or 
tinder  the  authority  of  the  Senate,  or  House  of  Commons,  or  of 
any  such  Council  or  Assembly,  any  paper  containing  defamatory 
matter  or  by  publishing,  in  good  faith  and  without  ill-will  to  Good  faith, 
the  person  defamed,  any  extract  from  or  abstract  of  any  such 
paper.    55-56  V.,  c.  29,  s.  289. 

Publication  under  legialative  authority.'] — See  sees.  912  and  913. 
Lihel  in  eaotraot  from  official  records.'] — See  Code  sec.  947. 

822.  No  one  commits  an  offence  by  publishing  in  good  Fair  reports 
faith,  for  the  information  of  the  public,  a  fair  report  of  the  ?^  proceed- 
proceedings  of  the  Senate  or  House  of  Commons,  or  any  com-  ij^ent^^d 
mittee  thereof,  or  of  any  Council  or  Assembly  aforesaid,  or  any  courts, 
committee  thereof,  or  of  the  public  proceedings  preliminary  or 

final  heard  before  any  court  exercising  judicial  authority,  nor 
by  publishing,  in  good  faith,  any  fair  comment  upon  any  such 
proceedings.    55-56  V.,  c.  29,  s.  290. 

Fair  report  of  judicial  or  parliamentary  proceedings.] — This  section 
Is  in  accordance  with  the  law  declared  in  Wason  y.  Walter  (1869),  L.R. 
4  Q.B.  73,  where  it  was  held  that  the  publication  in  a  public  newspaper 
of  a  faithful  report  of  a  debate  in  either  House  of  Parliament  is  privileged, 
so  that  the  publisher  is  not  responsible  for  defamatory  statements  made 
in  the  course  of  the  debate  and  reproduced  in  such  faithful  report.  In  the 
same  case  Cockbum,  G.J.,  said:  "It  is  now  well  established  that  faithful 
and  fair  reports  of  the  proceedings  of  courts  of  justice,  though  the  char- 
acter of  individuals  may  incidentally  suffer,  are  privileged,  and  that  for 
the  publication  of  such  reports  the  publishers  are  neither  criminally  nor 
civilly  responsible;  the  general  advantage  to  the  country  in  having  these 
proceedings  made  public  more  than  counterbalances  the  inconvenience  to 
the  private  persons  whose  conduct  may  be  the  subject  of  the  proceedings. 

The  section  applies  even  if  the  judicial  proceedings  were  ex  parte. 
Kimber  v.  Press  Association,  [1893]  1  Q.B.  65;  R.  v.  Gray  (1865),  10  Cox 
C.C.  184. 

The  true  criterion  of  the  privilege  is  not  whether  the  report  was  or  was 
Dot  ex  parte,  bul?  whether  it  was  a  fair  and  honest  report  of  what  had  taken 
place,  published  simply  with  a  view  to  the  information  of  the  public  and 
innocent  of  all  intention  to  do  injury  to  the  reputation  of  the  party  affected. 
Wason  V.  Walter  (1869),  L.R.  4  Q.B.  73;  Usill  v.  Hales  (1878),  3  C.P.D. 
310. 

It  is  only  necessary  that  the  effect  of  the  evidence  should  be  fairly 


268  [§  822]  Criminal  Code.  Part  VI. 

stated.  Melissich  v.  Lloyds  (1877),  13  Cox  C.C.  575.  And  the  judgment 
may  be  reported  without  the  evidence.  Macdougall  v.  Xnight  (1889), 
14  App.  Cas.  194. 

A  true  report  of  the  proceedings  in  a  court  of  justice  sent  to  a  news- 
paper from  a  malicious  motive  may  be  the  foundation  for  proceedings 
against  the  sender.  Stevens  v.  Sampson  (1879),  L.R.  6  Ex.  D.  53;  Coleman 
V.  West  Hartlepool  Co.,  8  W.R.  734. 

The  privilege  given  to  a  report  published  in  good  faith  of  judicial  pro- 
ceedings does  not  extend  to  the  publication  of  declarations  made  by  one 
of  the  counsel  out  of  court  and  in  private  conversation.  Desjardins  v. 
Berthiaume,  16  Que.  S.C.  506. 

Contempt  of  court  by  newspaper  comment.^ — ^Where  the  jury  disagreed 
upon  the  trial  of  an  indictment  and  a  new  jury  was  ordered  for  another 
sittings  the  cause  is  meanwhile  still  a  pending  one  and  improper  and  im- 
partial comments  thereon  published  by  one  of  the  accused  will  constitute 
a  contempt  of  court  by  him.  The  court  imposing  sentence  upon  a  news- 
paper proprietor  for  a  contempt  of  court  contained  in  newspaper  com- 
ment may,  in  addition  to  the  infliction  of  a  fine  and  imprisonment,  re- 
quire the  accused  to  find  securities  to  keep  the  peace  and  to  refrain  from 
publishing  further  articles  reflecting  on  the  pending  cause,  and  may 
order  imprisonment  for  six  months,  or  until  security  is  sooner  given,  or 
until  the  pending  cause  is  sooner  ended.  The  King  v.  Charlier,  6  Can.  Cr. 
Cas.  486. 

Any  publication,  whether  by  parties  or  strangers,  which  concerns  a 
cause  pending  in  court,  and  has  a  tendency  to  prejudice  the  public  concern- 
ing its  merits,  and  to  corrupt  the  administration  of  justice,  or  which  re- 
flects on  the  tribunal  or  its  proceedings,  or  on  the  parties,  the  jury,  the 
witnesses  or  the  counsel  may  be  visited  as  a  contempt.  R.  v.  Wilkinson, 
Re  Houston  (1877),  41  U.C.Q.B.  42,  citing  Bishop  on  Criminal  Law,  5th 
ed.,  vol.  2,  sec.  259. 

Code  sees.  322-325  refer  to  libel  and  not  to  contempt  of  court,  and 
there  is  still  power  to  commit  summarily  for  constructive  contempt,  ex  gr., 
a  newspaper  editorial  to  the  effect  that  one  of  the  parties  to  a  pending 
suit  will  lose  the  case.  Stoddart  v.  Prentice  (1898),  5  Can.  Cr.  Cas.  103, 
6  B.C.R.  308. 

Contempt  of  court  is  a  criminal  proceeding.  Ellis  v.  The  Queen,  22 
Can.  S.C.R.  7;  Re  Scaife,  5  B.C.R.  153.  It  is  therefore  necessary  that  the 
charge  should  be  proved  with  particularity.    Re  Scaife,  5  B.C.R.  163. 

Where  the  alleged  contempt  consisted  in  the  publishing,  in  a  newspaper, 
comments  on  a  judgment  rendered  by  a  Master  in  Chambers  in  a  cause  in 
which  the  writer  was  solicitor  for  the  defendant,  but  after  the  proceedings 
in  the  cause  before  the  master  were  ended,  it  was  held  by  the  Supreme 
Court  of  Canada  that  the  relator  in  the  cause  could  not  be  prejudiced  as  a 
suitor  by  the  publication  complained  of,  and  as  such  prejudice  was  the 
only  ground  on  which  he  could  institute  proceedings  for  contempt  he  had 
no  locus  standi,  and  his  application  should  not  have  been  entertained.  Re 
O'Brien,  Regina  ex  rel.  Felitz  v.  Howland,  16  Can.  S.C.R.  197,  reversing 
11  Ont.  R.  633  and  14  Ont.  App.  184. 

While  a  criminal  information  for  libel  was  pending  against  one  W.,  H. 
wrote  a  letter  to  a  newspaper  reflecting  upon  one  of  the  judges  who  de- 
livered judgment  on  the  application  for  the  information,  'and  stating  that 
W.  was  "as  certain  to  be  convicted  as  a  libeller  ever  was  before  his  trial." 
It  was  held  that  such  letter  was  clearly  a  contempt  of  court.  R.  v.  Wil- 
kinson, Re  Houston  (1877),  41  U.C.Q.B.  42. 

Where  the  respondent  in  a  controverted  election  case  applied  for  an 
order  nisi  calling  on  the  defendant,  his  opponent  at  the  election,  to  shew 
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cause  why  he  should  not  be  committed  for  contempt  of  court  for  publishing 
articles  in  his  newspaper  retlectinf?  on  and  prejudging  the  conduct  of  the 
respondent  and  of  the  returning  officer  during  the  currency  of  the  proceed- 
ings on  the  election  petition,  it  was  held,  although  a  primft  facie  case  of 
contempt  had  been  made  out,  that  as  it  appears  on  the  same  material  that 
the  respondent  had  attended  and  spoken  at  a  meeting  held  for  the  purpqse 
of  approving  of  the  conduct  of  the  returning  officer  and  presenting  him  with 
a  gold  watch  as  a  mark  of  such  public  approval,  the  applicant  was  also  in 
fault,  and  his  application  was  therefore  refused.  Re  Bothwell  Election 
Case,  4  Ont.  R.  224. 

In  New  Brunswick  the  practice  has  been  to  issue  an  attachment  against 
the  person  publishing  the  newspaper  comment  complained  of,  the  award  of 
the  attachment  not  being  a  final  judgment  but  a  method  of  bringing  the 
party  into  court  where  he  may  be  ordered  to  answer  interrogations,  and  by 
bis  answers  purge  his  contempt  if  he  can.  If  he  were  unable  to  then  purge 
his  contempt  the  court  would  then  pronounce  sentence.  Ellis  v.  Baird,  16 
Can.  S.C.R.  147. 

An  appeal  does  not  lie  to  the  Supreme  Court  of  Canada  from  a  judgment 
in  proceedings  for  contempt  of  court  unless  it  comes  within  the  provisions 
of  the  Supreme  Court  Act  as  to  appeals  in  criminal  cases.  Ellis  v.  The 
Queen,  22  Can.  S.C.R.  7 ;  O'Shea  v.  O'Shea,  L.R.  15  P.D.  69. 

Any  publication,  whether  by  parties  or  strangers,  which  concerns  a 
cause  pending  in  court  and  has  a  tendency  to  prejudice,  the  public  respect- 
ing its  merits  and  to  corrupt  the  administration  of  justice,  or  which  reflects 
on  the  tribunal  or  its  proceedings,  or  on  the  parties,  the  jurors,  the  wit- 
nesses or  the  counsel,  may  be  visited  as  a  contempt.  2  Bishop's  Criminal 
Law,  2nd  ed.,  sec.  216;  Littler  v.  Thomson,  2  Beav.  129;  Re  Crawford,  13 
Jurist  955. 

Where  the  defendant  to  a  proceeding  by  way  of  criminal  information, 
immediately  before  the  trial  distributed  handbills  in  the  assize  town 
vindicating  his  own  conduct  and  reflecting  on  that  of  the  prosecutor,  the 
court  found  that  the  motive  was  to  influence  the  jury  in  his  favour  at  the 
trial  and  granted  a  criminal  information  against  him  in  respect  thereof. 
R.  V.  Jolliffe  (1791),  4  T.R.  285.  And  a  criminal  information  has  been 
granted  for  publishing  an  invective  against  judges  and  juries  in  general, 
the  court  treating  such  publication  as  made  with  intent  to  bring  into 
suspicion  and  contempt  the  administration  of  justice.  R.  v.  White  (1808), 
1  Camp.  359. 

An  advocate  who  publishes  in  a  newspaper,  letters  containing  libellous, 
insulting  and  contemptuous  statements  and  language  concerning  one  of  the 
justices  of  the  court  in  reference  to  the  conduct  of  said  justice,  while  acting 
in  his  judicial  capacity  on  an  application  made  to  him  in  chambers  for  a 
writ  of  habeas  corpus,  is  guilty  of  contempt.  R.  v.  Ramsay,  L.R.  3  C.P. 
427,  11  L.C.  Jurist  152.  But  the  proceedings  should  be  taken  before  the 
full  court.    Ibid. 

The  court  has  power  summarily  to  commit  for  constructive  contempt 
notwithstanding  sees.  322,  324  and  325  as  to  fair  reports  of  court  proceed- 
ings and  fair  comment  upon  public  afl'airs;  but  the  court  will  not  exercise 
the  power  where  the  offence  is  of  a  trifling  nature,  but  only  when  neces- 
sary to  prevent  interference  with  the  course  of  justice.  Stoddard  v.  Pren- 
tice (1898),  5  Can.  Cr.  Cas.  103,  6  B.C.R.  308. 

A  statement  in  a  newspaper  editorial  to  the  effect  that  one  of  the  par- 
ties to  a  pending  suit  will  lose  the  case,  is  a  contempt  of  court.    Ibid. 

Fair  and  impartial  reports  of  the  proceedings  in  courts  of  justice, 
although  incidentially  those  proceedings  may  prejudice  individuals,  are  of 
so  great  public  interest  and  public  advantage  that  the  publishing  of  them 
to  the  world  predominates  so  much  over  the  inconvenience  to  individuals 
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aj  to  render  the  reparta  highl)'  conducive  to  the  public  good;  but  the  condi- 
tions on  which  the  privilege  un  be  maintained  are,  that  the  report  ahall 
be  fair,  truthful,  honest  and  impartial.  Per  Coclcbum,  C.J.,  in  Ritk- 
AlIab'Bef  v.  Whitehurat,  IS  L.T.N.S.  615;  B.  t.  Wilkinson  (1BT7),  41 
U.C.Q.B.  47,  »3. 

Fair  reports  828>  No  one  commita  an  offence  by  publishing  in  good  faith, 
of  public  Jq  j,  newspaper,  a  fair  report  of  the  proceedings  of  any  public 
^'  meeting  if  the  meeting  is  lawfully  convened  for  a  lawful  pur- 
pose and  open  to  the  public,  and  if  such  report  is  fair  and 
accurate,  and  if  the  publication  of  the  matter  complained  of  is 
for  the  public  benefit,  and  if  the  defendant  doea  not  refuse  to 
insert  in  a  conspicuous  place  in  the  newspaper  in  which  the 
report  appeared  a  reasonable  letter  or  document  of  explanation 
or  contradiction  by  or  on  behalf  of  the  prosecutor,  55-56  V., 
c.  29,  s.  291. 

Newspaper.] — See  deflnilion  specially  applicable  to  sections  of  the 
'  Code  dealing  with  defamatorf  libel,  in  sec.  2(22). 

For  the  public  benefit.] — See  sec.  331  and  note  to  same. 
Venue.] — See  sec.  889. 

Public  8S4.  No  one  commits  an  offence  by  publishing  any  defama- 

beneftt.  tory  matter  which  he,  on  reasonable   grounds,  believes  to  be 

true,  and  which  is  relevant  to  any  subject  of  public  interest,  the? 

public  discussion  of  which  is  for  the  public  benefit.     55-56  V,, 

c.  29,  s.  292. 

Any  subject  of  public  interest.'] — It  is  a  quFstion  for  the  jndfte  and 
not  for  the  jury  whether  a  particular  topic  was  or  was  not  a  subject  of 
public  interest.  Weldon  v.  Johnaoi)  (1884),  per  Coleridge,  C.J.,  cited  in 
Odgers  on  Libel,  3rd  ed.,  46. 

The  exemption  declared  by  this  section  is  dependent  on  (I)  a  belief 
tj  the  accused  that  the  matter  he  published  was  true;  (2)  such  belief 
being  founded  on  reasonable  grounds;  (3)  the  matter  being  relevant  to  a 
subject  of  public  interest;  and  (4)  such  subject  of  public  interest  being 
one  the  public  discussion  of  which  is  for  the  public  beneflt. 

The  conduct  of  all  public  servants,  the  policy  of  the  Grovemment,  our 
relations  with  foreign  countries,  all  suggestions  of  reforms  in  the  existing 
laws,  ail  bills  before  Parliament,  the  adjustment  and  collection  of  taxes, 
and  all  other  matters  which  touch  the  public  welfare,  are  clearly  matters 
of  public  interest,  which  come  within  the  preceding  rule.  Odgers  on  Libel, 
42.  Every  subject  has  a  right  to  comment  on  those  acts  of  public  men 
which  concern  him  as  a  subject  of  the  realm,  if  he  do  not  make  his  com- 
■nentary  a  cloak  for  malice  and  slander.  (-Per  Parke,  B.,  in  Parmiter  v. 
^oupland,  6  M.  &  W.  108).  Those  who  fill  "a  public  position  must  not  be 
oo  thin-skinned  in  reference  to  comments  made  upon  tbem.  It  would 
iften  happen  that  observations  would  be  made  upon  public  men  which  thej 
new  from  the  iMttom  of  their  hearts  were  undeserved  and  unjust;  yet  they 
nust  bear  with  them,  and  submit  to  be  misunderstood  for  a  time,  because 
,tl  knew  that  the  criticism  of  the  press  was  the  best  security  for  the  proper 
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discharge  of  public  duties."  Per  Ck)ckburn,  C.J.,  in  Seymour  v.  Butter- 
•viiorth,  3  F.  ^  F.  376,  377;  and  see  the  dicta  of  the  judges  in  R.  v.  Sir 
R.  Garden,  5  Q.B.D.  1. 

Evidence  given  before  a  Royal  Commission  is  matter  publici  juris,  and 
everyone  has  a  perfect  right  to  criticise  it.  Per  Wickens,  V.-C,  in  Mul- 
kem  V.  Ward,  L.R.  13  Eq.  622;  41  L.J.  Ch.  464;  26  L.T.  831. 

All  appointments  by  the  Cfovernment  to  any  office  are  matters  of  public 
concern.    Seymour  v.  Butterworth,  3  F.  &  F.  372. 

A  newspaper  is  entitled  to  comment  on  the  fact  (if  it  be  one)  that 
corrupt  practices  extensively  prevailed  at  a  recent  Parliamentary  election 
so  long  as  it  does  not  make  charges  against  individuals.  Wilson  v.  Reed 
and  others,  2  F.  &  F.  149. 

A  meeting  assembled  to  hear  a  political  address  by  a  candidate  at  a 
Parliamentary  election,  and  the  conduct  thereat  of  all  persons  who  take  any 
pari  in  such  meeting,  are  fair  subjects  for  bonft  fide  discussion  by  a  writer 
in  a  public  newspaper.  Davis  v.  Duncan,  L.R.  9  C.P.  396;  43  L.J.C.P. 
185;   22  W.R.  576;  30  L.T.  464. 

The  public  career  of  any  member  of  Parliament,  or  of  any  candidate  for 
Parliament,  is  of  course  a  matter  of  public  interest  in  the  constituency. 
But  not  his  private  life  and  history.  "However  large  the  privilege  of  elec- 
tors may  be,'^  said  Lord  Denman,  G.J.,  "it  is  extravagant  to  suppose  that  it 
can  justify  the  publication  to  all  the  world  of  facts  injurious  to  a  person 
who  happens  to  stand  in  the  situation  of  a  c&ndidate."  Duncombe  v. 
Daniell,  8  C.  &  P.  222;  2  Jur.  32;  1  W.W.  &  H.  101. 

I  apprehend,  however,  that  the  electors  are  entitled  to  investigate  and 
discuss  all  matters  in  the  past  private  life  of  a  candidate  which,  if  true, 
would  prove  him  morally  or  intellectually  unfit  to  represent  them  in  Parlia- 
ment; but  not  to  circulate  unfounded  charges  against  him  even  bonft  fide. 
Harwood  v.  Sir  J.  Astley,  1  B.  &  P.N.R.  47;  Wisdom  v.  Brown,  1  Times 
L.R.  412;  Pankhurst  v.  Hamilton,  3  Times  L.R.  500. 

The  administration  of  the  law,  the  verdicts  of  juries,  the  conduct  of 
suitors  and  their  witnesses,  are  all  matters  of  lawful  comment.  See  sec. 
322. 

"Writers  in  public  papers  are  of  great  utility,  and  do  great  benefit  to 
the  public  interests  by  watching  the  proceedings  of  courts  of  justice,  and- 
Xairly  commenting  on  them  if  there  is  anything  that  calls  for  observation ; 
but  they  should  he  careful,  in  discharging  that  function,  that  they  do  not 
wantonly  assail  the  character  of  others,  or  impute  criminality  to  them, 
and  if  they  do  so,  and  do  not  bring  to  the  performance  of  the  duty  they 
discharge  that  due  regard  for  the  interests  of  others  which  the  assumption 
of  so  important  a  censorship  necessarily  requires,  they  must  take  the  con- 
sequences." Per  Cockbum,  C.J.,  in  Reg.  v.  Tanfield,  42  J.P.  at  p.  424,  and 
see  Woodgate  v.  Ridoiit,  4  F.  &  F.  223. 

The  working  of  all  public  institutions,  such  as  colleges,  hospitals, 
asylums,  homes,  is  a  matter  of  public  interest,  especially  where  such 
institutions  appeal  to  the  public  for  subscriptions,  or  are  supported  by  the 
rates,  or  are,  like  our  universities,  national  property.  The  management  of 
local  affairs  by  the  various  local  authorities,  e.g.,  town  councils,  school- 
boards,  boards  of  guardians,  boards  of  health,  etc.,  is  a  matter  of  public, 
though  it  may  not  be  of  universal  concern.    Odgers  on  Libel,  46. 

825«  No  one  commits  an  offence  by  publishing  fair  com- Fair  com- 
ments upon  the  public  conduct  of  a  person  who  takes  part,  in  ^blic^^ 
public  affairs.  person. 
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Fair  com- 
ments on 
literary  or 
art  produc- 
tions. 


2.  No  one  commits  an  offence  by  publishing  fair  comments 
on  any  published  book  or  other  literary  production,  or  on  any 
composition  or  work  of  art  or  performance  publicly  exhibited, 
or  on  any  other  communication  made  to  the  public  on  any  sub- 
ject, if  such  comments  are  confined  to  criticism  on  such  book  or 
literary  production,  composition,  work  of  art,  performance  or 
communication.    55-56  V.,  c.  29,  s.  293. 


Publication 
in  good 
faith  seek- 
ing re- 
dress. 


826.  No  one  commits  an  offence  by  publishing  defamatory 
matter  for  the  purpose,  in  good  faith,  of  seeking  remedy  or 
redress  for  any  private  or  public  wrong  or  grievance  from  a 
person  who  has,  or  is  reasonably  believed  by  the  person  publish- 
ing to  have,  the  right  or  to  be  under  obligation  to  remedy  or 
redress  such  wrong  or  grievance,  if  the  defamatory  matter  is 
believed  by  the  person  publishing  the  same  to  be  true,  and  is 
relevant  to  the  remedy  or  redress  sought,  and  such  publishing 
does  not  in  manner  or  extent  exceed  what  is  reasonably  suffi- 
cient for  the  occasion.    55-56  V.,  c.  29,  s.  294. 


Answer  to 
inquiries. 


Intent. 


Condition. 


82  7  •  No  one  commits  an  offence  by  publishing,  in  answer 
to  inquiries  made  of  him,  defamatory  matter  relating  to  some 
subject  as  to  which  the  person  by  whom,  or  on  whose  behalf, 
the  inquiry  is  made  has,  or  on  reasonable  grounds  is  believed 
by  the  person  publishing  to  have,  an  interest  in  knowing  the 
truth,  if  such  matter  is  published  for  the  purpose,  in  good  faith, 
of  giving  information  in  respect  thereof  to  tiiat  person,  and  if 
such  defamatory  matter  is  believed  to  be  true,  and  is  relevant 
to  the  inquiries  made,  and  also  if  such  publishing  does  not  in 
manner  or  extent  exceed  what  is  reasonably  sufficient  for  the 
occasion.    55-56  V.,  c.  29,  s.  295. 


Giying  infor- 
mation. 


Intent. 


Condition. 


828«  No  one  commits  an  offence  by  publishing  to  another 
person  defamatory  matter  for  the  purpose  of  giving  informa- 
tion to  that  person  with  respect  to  some  subject  as  to  which  he 
has,  or  is,  on  reasonable  grounds,  believed  to  have,  such  ant 
interest  in  knowing  the  truth  as  to  make  the  conduct  of  the 
person  giving  tha  information  reasonable  under  the  circum- 
stances, if  such  defamatory  matter  is  relevant  to  such  subject, 
and  is  either  true,  or  is  made  without  ill-will  to  the  person  de- 
famed, and  in  the  belief,  on  reasonable  grounds,  that  it  is  true. 
55-56  v.,  c.  29,  s.  296. 
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890*  Every  proprietor  of  any  newspaper  is  presumed  to  be  Proprietor 
criminally  responsible  for  defamatory  matter  inserted  and  pub-  ^  ^^^- 
lished  therein,  but  such  presumption  may  be  rebutted  by  proof  sumed  re- 
that  the  particular  defamatory  matter  was  inserted  in  such  Bponaible. 
newspaper  without  such  proprietor's  cognizance,  and  without 
negligence  on  his  part. 

2.  General  authority  given  to  the  person  actually  inserting  General 
such  defamatory  matter  to  manage  or  conduct,  as  editor  or  authority  to 
otherwise,  such  newspaper,  and  to  insert  therein  what  he  in  his  ^3^! 
discretion  thinks  fit,  shall  not  be  negligence  within  this  section  gence  unless 
unless  it  be  proved  that  the  proprietor,  when  originally  giving  ^^'^^'^  mtent. 
such  general  authority,  meant  that  it  should  extend  to  inserting 

and  publishing  defamatory  matter,  or  continued  such  general 
authority  knowing  that  it  had  been  exercised  by  inserting  de- 
famatory matter  in  any  number  or  part  of  such  newspaper. 

3.  No  one  is  guilty  of  an  offence  by  selling  any  number  or  Selling 
part  of  such  a  newspaper,  unless  he  knew  either  that  such  num-  newspapers, 
ber  or  part  contained  defamatory  matter,  or  that  defamatory 

matter  was  habitually  contained  in  sucji  newspaper.  55-56  V., 
c.  29,  s.  297. 

Evidence.] — It  must  be  proved  that  the  defendant  was  proprietor  or 
publisher  of  the  journal  at  the  time  of  the  publication  of  the  libel.  R. 
V.  Sellars,  6  Montreal  Legal  News    197. 

Newspaper.'] — See  definition  in  Code  sec.  2(22). 

Continuance  of  same  management  after  libellous  publication.] — When 
the  accused  in  a  case  of  defamatory  libel  in  a  newspaper  resorts  to  the 
defence  allowed  by  Code  sec.  329  that  the  publication  of  the  libel  was  made 
without  his  knowledge,  the  Crown  may  prove  the  publication  of  former 
libels  of  a  similar  character  by  the  same  editor,  in  order  to  establish  the 
liability  of  the  accused  resulting  by  the  terms  of  article  329  by  his  con- 
tinuing to  retain  this  editor  in  the  conduct  of  the  newspaper.  R.  v.  Mol- 
leur  (No.  1)   (1906),  12  Can.  Cr.  Cas.  S. 

Venue.] — See    sec.   888. 

880«    No  one   commits    an    offence    by   selling   any    book,  Selling 
magazine,  pamphlet  or  other  thing,  whether  forming  part  of  ^'oo^ 
any  periodical  or  not,  although  the  same  contains  defamatory  defamatwy 
matter,  if,  at  the  time  of  such  sale,  he  did  not  know  that  such  libel, 
defamatory   matter   was   contained  in   such   book,   maga2dne, 
pamphlet  or  other  thing. 

2.  The  sale  by  a  servant  of  any  book,  magazine,  pamphlet  or  Sale  by 
other  thing,  whether  periodical  or  not,  shall  not* make  his  em- servant, 
ployer  criminally  responsible  in  respect  of  defamatory  matter 
contained  therein  unless  it  be  proved  that  such  employer  au-  Master  ex- 
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empt  unleiB    thoHzed  fTuch  sale  knowing  that  such  book,  magazine,  pamphlet 

authoriung.  Qp  other  thing  contained  defamatory  matter,  or,  in  case  of  a 

number  or  part  of  a  periodical,  that  defamatory  matter  was 

habitually  contained  in  such  periodical.    55-56  Y.,  c.  29,  b.  298. 

When  truth         881>  It  shall  be  a  defence  to  an  indictment  or  information 

a   e  ence.      ^^^  ^  defamatory  libel  that  the  publishing  of  the  defamatory 

matter  in  the  manner  in  which  it  was  published  was  for  the 

public  benefit  at  the  time  when  it  was  published,  and  that  the 

matter  itself  was  true.    55-56  V.,  c.  29,  s.  299. 

Juttifging  at  true,  and  published  for  the  public  benefit.] — The  mucim 
nsed  to  be  "the  greater  the  truth  the  creater  the  libel."  meaning  that  the 
injudicious  publication  of  the  truth  about  an  individual  would  be  more 
likely  to  provoke  him  to  a  breach  of  the  peace  than  if  Home  falsehood  were 
invented  about  him  which  he  could  easily  and  completely  refute.  Odgers 
OD  Libel,  437.  Bo,  on  a  criminal  trial,  whether  of  an  indictment  or  an 
information,  before  the  statute,  37  Vict.  (Can.),  ch.  ZS,  gees.  6  and  6,  now 
Code  sec.  331,  no  evidence  could  be  received  of  the  truth  of  the  matters 
charged,  not  even  in  mitigation  of  punishment.  Under  the  Code  the  mat- 
ter must  not  only  be  true  but  the  defendant  has  to  prove  that  it  was  for 
the  public  benefit  that  they  should  be  published. 

To  take  advantage  of  this  section,  it  must  be  pleaded.  R.  r.  Moylan,  19 
Tr.C.Q.B.  621;  R.  v.  Hickson,  3  Montreal  Legal  News  139;  R.  v.  Laurier, 
11  Bev.  Legale  1B4;  R.  v.  CreightoD,  IB  Ont.  R.  339.  The  section  is  limited 
to  "defamatory"  libels,  and  does  not  apply  to  blasphemous,  obscene  or 
seditious  words.  R.  v.  Duffy  (1848),  7  St.  Tr.  N.S.  7B5,  863,  9  Irish  C.L. 
329,  2  Cox  C.C.  46;  Ex  part«  W.  O'Brien  (1883),  12  L.R.  Irish  29,  16 
Cox  C.G.  180. 

The  plea  of  justidcation  must  affirm  the  truth  of  all  the  charges,  and 
not  merely  that  some  of  them  are  true  or  that  the  defendant  believed  them, 
or  some  of  them,  to  be  true.  R.  v.  Moylan  (1860),  19  U.C.Q.B.  fi21;  R.  v. 
Newman  (1S53),  1  £.  ft  B.  068. 

Extortion  by        883i  Every  one  is  guilty  of  an  indictable  oSenee  and  liable 
libel.  to  two  years'  imprisonment,  or  to  a  fine  not  exceeding  six  hun- 

dred dollars,  or  to  both,  who  publishes  or  threatens  to  publish, 
or  offers  to  abstain  from  publishing,  or  offers  to  prevent  the 
publishing  of,  a  defamatory  libel  with  intent  to  extort  any 
money,  or  to  induce  any  person  to  confer  upon  or  procure  for 
any  person  any  appointment  or  office  of  profit  or  tmst,  or  in 
consequence  of  any  person  having  been  refused  any  such  money, 
appointment  or  office.    55-56  V.,  c.  29,  s.  300. 

Every  one  is  guilty  of  an  indictable  offence  and  liable 
ars'  imprisonment,  or  to  a  fine  not  exceeding  four  bmi- 
lars,  or  to  both,  who  publishes  any  defamatory  libel 
the  same  to  be  false.    55-56  V.,  c.  29,  s.  301. 
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Puhliahing  defamatory  libel.] — See  sec.  334. 

Knowingly  puhlieking  a  false  defamatory  liheL] — ^This  is  a  common  law 
offence.     R.  v.  Munslow,  [1896]   1  Q.B.  758. 

An  indictment  does  not  lie  for  mere  defamatory  words  spoken  and  not 
reduced  to  writing,  even  if  the  words  be  such  that  an  action  for  damages 
for  slander  might  be  sustained  without  proof  of  special  damages.  R.  v. 
Langley  (1703),  6  Mod.  125. 

A  defamatory  libel  of  his  wife  by  the  husband  has  been  held  not  to  be 
indictable  because  such  a  libel  is  not  actionable  between  the  parties.  R. 
▼.  Lord  Mayor  of  Londou  (1886),  16  Q.B.D.  772. 

Indictment,] — ^An  indictment  charging  the  publication  of  a  defamatory 
libel,  which  does  not  state  that  the  same  was  likely  to  injure  the  reputation 
of  the  libelled  person  by  exposing  him  to  hatred,  contempt  or  ridicule,  or 
was  designed  to  insult  him,  is  bad  by  reason  of  the  omission  of  an  es- 
sential ingredient  of  the  offence.  R.  v.  Cameron  (1898),  2  Can.  Cr.  Cas. 
173. 

^uch  an  indictment  cannot  be  amended  and  must  be  set  aside  and 
quashed  as  the  defect  is  a  matter  of  substance.    Ibid. 

The  law  implies  malice  from  the  publication  but  no  allegation  of  malice 
need  be  made  in  the  indictment.  R.  ▼.  Munslow,  [1895]  1  Q.B.  758, 
762. 

Form  of  indictment.] — County  of  ,   to   wit: — The   jurors   for 

our  Lord  the  King  upon  their  oath  present,  that  A.  B.  on  the  day 

of  in  the  year  of  our  Lord  190    ,  unlawfully  did  write  and  publish 

«nd  cause  and  procure  to  be  written  and  published  a  false,  scandalous, 
malicious  and  defamatory  libel  in  the  form  of  a  letter  directed  to  one  J.  N. 
[or,  if  the  publication  were  in  any  other  manner,  according  to  the  tenor  and 
effect  following],  containing  divers  false,  scandalous,  malicious  and  defama- 
tory matters  and  things  of  and  concerning  the  said  J.  N.,  and  of  and  con- 
cerning [here  insert  such  of  the  subjects  of  the  libel  as  it  may  be  necessary' 
to  refer  to  by  innuendoes  in  setting  out  the  libel],  according  to  the  tenor 
and  effect  following,  that  is  to  say:  [here  set  out  the  libel  together  with 
such  innuendoes  as  may  be  necessary  to  render  it  intelligible] ;  he  the 
said  A.  B.  then  well-knowing  the' said  defamatory  libel  to  be  false  against 
the  form  of  the  statute  in  that  case  made  and  provided  [or,  of  the  Crim- 
inal Code,  sec.  333],  to  the  great  damage,  scandal  and  disgrace  of  the 
said  J.  N.,  to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  Lord  the  King,  his  crown  and  dignity. 

Pleas.] — ^At  common  law  the  accused  could  plead  only  the  general 
issue,  "not  guilty."  Archbold  Cr.  PI.  (1900),  1069;  but  by  sec.  331  of  the 
Code,  taken  from  R.S.C.  1886,  ch.  163,  sec.  4,  it  is  now  a  defence  that  the 
publishing  of  the  defamatory  matter,  in  the  manner  in  which  it  was 
published,  was  for  the  public  benefit  at  the  time  when  it  was  published 
and  that  the  matter  itself  was  true. 

Pleas  in  abatement  are  now  abolished.    Section  899. 

Any  objection  to  the  constitution  of  the  Grand  Jury  may  be  taken  by 
motion  to  the  court,  and  the  indictment  shall  be  quashed  if  the  court  is  of 
opinion  both  that  such  objection  is  well  founded  and  that  the  accused  has 
suffered  or  may  suffer  prejudice  thereby,  and  not  otherwise.    Section  899. 

Pleas  of  justification  and  not  guilty.] — See  sees.  910-911   and  notes. 

Demurrer.] — See  sec.  898. 

Verdict  in  libel  case.] — See  sec.  956. 

Costs  in  libel  prosecutions.] — See  sees.  1045  and  1047. 
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Nolle  pro»tqui.]—See  sec.  962. 

Change  of  venue.] — In  order  to  obtain  a  change  of  venue  in  a  proseeu- 
tion  for  defamatory  libet  such  facts  must  be  shewn  as  will  satisfy  the 
court  that  a  fair  trial  cannot  be  had  at  the  present  venue,  and  it  is  not 
sufficient  that  the  applicant's  solicitor  swears  to  a  belief  that  a  fair  trial 
is  impossible  there  b^ause  of  the  prosecutor's  int«rest  in  political  affairs. 
The  fact  that  two  abortive  trials  of  the  cause  have  already  taken  place 
at  both  of  which  the  jury  disagreed,  is  not  of  itself  a  ground  for  order- 
ing a  change  oF  venue.     R.  v.  Nicol   (1900),  4  Can.  Cr.  Cas.  1    (B.C.). 

Punishment         884,  Every  one  is  guilty  of  an  indictable  offence  and  liable 
8toA"ibel     *"  ^°^  year's  imprisonment,  or  to  a  fine  not  exceeding  two  hun- 
dred dollars,  or  to  both,  who  publishes  any  defamatory  libel. 
55-56  v.,  0.  29,  b.  302. 

Statutory  form.] — The  following  example  of  stating  an  offence  under 
this  section  is  contained  in  Code  Form  64: — "A.  published  a  defamatory 
libel  on  B.  in  a  certain  newspaper,  called  the  ,  on  the  day 

of  A.D.         ,  which  libel  contained  in  an  article  headed  or  commenc- 

ing (describe  with  so  much  detail  as  is  sufficient  to  give  the  accused  rea- 
sonable information  as  to  the  part  of  the  publication  to  be  relied  on  against 
him),  and  which  libel  was  written  in  the  sense  of  imputing  that  the  saia 
B.  was  (as  the  case  may  be)." 

Indictment,  pleaa,  etc.] — See  note  to  sec.  333.  That  section  relates  to 
the  greater  offence  of  publishing  a  libel  "knowing  the  same  to  be  false." 
If  the  proceeding  is  under  sec.  334  only,  the  char^  of  such  knowledge  by 
the  occused  will  be  omitted  from  the  form  of  indictment. 

Evidence  under  commiteion.'} — See  sec.  997. 

A  commisBion  to  take  the  evidence  of  witnesses  abroad  in  a  libel  prose- 
cution is  properly  ordered  at  the  trial  where  the  evidence  relates  wholly  to 
a  plea  of  justiflcation  iuat  entered  of  record.  R.  v.  Nicol  (1898),  6  Can. 
'  Or.  Cas.  31  (B.C.). 

An  order  for  a  commission  to  take  such  evidence  should  not  be  made 


before  plea.    Ibid. 

Verdict  in  libet  cose.] — See  sec.  956. 

Buapenaion  of  sentence.] — Where  a  convicted  person,  instead  of  being 
sentenced  is  discharged  from  custody  upon  entering  into  a  recognizance 
with  sureties  to  appear  and  receive  judgment  when  called  up,  it  is  only  on 
motion  of  the  Crown  that  the  recognizance  can  be  estreated,  or  judgment 
moved  against  him.  In  Ontario,  a  private  prosecutor  in  a  prosecution  for 
defamatory  libel  has  no  locus  standi  to  make  the  application,  R.  v.  Young 
(1901),  4  Can.  Cr.  Cas.  580   (Ont.). 

Where  fourteen  years  had  elapsed  since  the  conviction,  and  the  only 
breaches  of  recognizance  charged  were  the  publication  of  several  newspaper 
articles  alleged  hi  be  defamatory  of  the  prosecutor,  the  latter  should  be  left 
to  his  remedy  by  action  or  indictment  in  respect  of  any  fresh  libels,  even  if 
'-e  had  a  locus  standi  to  enforce  the  recognizance.    Ibid. 

Criminal  in/orinalion  for  libel,] — A  party  seeking  a  criminal  informa- 
ion  against  another  must  himself  be  free  from  blame,  or  he  will  not  be 
ranted  leave  to  take  that  method  of  procedure,  and  will  be  left  to  his  re- 
ourse  by  indictment  or  action.  R.  v.  Edward  Whelau  (1863),  1  P.E.I, 
lep.  223,  per  Peters,  J.;  R.  v.  Lawson,  1  Q.B.  486;  R.  t.  Biggs,  2  Man. 
L   IS. 
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A  party  who  wants  a  criminal  information  must  place  himself  entire- 
ly  in  the  hands  of  the  court.  If  it  appear  that  the  party  has  put  himself 
into  communication  with  the  publisher  of  the  libel,  for  the  purpose  of  re- 
torting, or  with  the  view  of  obtaining  redress,  or  has  in  any  way  himself 
attempted  to  procure  redress,  or  take  the  law  into  his  hands,  the  remedy 
by  criminal  information  will  be  refused.  R.  v.  Wilkinson  (1877),  41 
U.C.Q.B.  1,  25  (citing  Ex  parte  Beauclerk,  7  Jur.  373) ;  R.  y.  Heustis,  1 
James  101. 

A  person  alive  to  the  vindication  of  his  character  when  assailed  and 
entitled  to  the  remedy  of  criminal  information  must  apply  with  reason- 
able promptitude.  The  general  rule  is  stated  by  Lord  Mansfield  in  R.  ▼. 
Robinson  (1765),  1  W.BL  542, ^ where  he  said:  "There  is  no  precise  number 
of  weeks,  months  or  ^ears;  but,  if  delayed,  the  delay  must  be  reasonably 
accounted  for.  The  party  complaining  must  come  to  the  court  either  dur- 
ing the  term  next  after  the  cause  of  complaint  arose,  or  at  so  early  a  period 
in  the  second  term  thereafter  as  to  enable  the  accused,  unless  prevented 
by  the  accumulation  of  business  in  the  court,  or  other  cause  within  the 
second  term;  and  this,  regardless  of  the  fact  whether  an  assize  intervened 
or  not.    R.  v.  Kelly  (1877),  28  U.C.C.P.  35;  41  U.C.Q.B.  (1877),  1,  24. 

It  is  of  the  highest  importance  that  the  relator  should  in  all  cases  lay 
before  the  court  all  the  circumstances  fully  and  candidly,  in  order  that  the 
4»urt  may  deal  with  the  matter.  R.  v.  Wilkinson  (1877),  41  U.C.Q.B.  1, 
25  (citing  R.  v.  Aunger,  28  L.T.N.S.  634,  s.c.  12  Cox  407). 

The  granting  of  a  criminal  information  is  discretionary  with  the  court 
under  all  circumstances;  the  application  is  not  to  be  entertained  on  light 
or  trivial  grounds.  In  dealing  with  such  an  application,  the  court  has 
always  exercised  a  considerable  extent  of  discretion  in  seeing  whether  the 
rule  should  be  granted,  and  whether  the  circumstances  are  such  as  to 
justify  the  court  in  granting  the  rule  for  a  criminal  information.  R.  v. 
WUkinson  (1877),  41  U.C.Q.B.  1,  29. 

There  are  two  things  principally  to  be  considered  in  dealing  with  such 
an  application;  1.  To  see- whether  the  person  who  applies  to  conduct  the 
prosecution,  the  relator  or  the  informer,  has  been  himself  free  from  blame, 
«ven  though  it  would  not  justify  the  defendant  in  making  the  accusation; 
2.  To  see  whether  the  offence  is  of  such  magnitude  that  it  would  be  proper 
for  the  court  to  interfere  and  grant  the  criminal  information.  Both  these 
things  have  to  be  considered,  and  the  court  would  not  make  its  process  of 
any  value  unless  they  considered  them  and  exercised  a  ^ood  deal  of  discre- 
tion, not  merely  in  saying  whether  there  is  legal  evidence  of  the  offence 
having  been  committed,  but  also  exercising  their  discretion  as  men  of  the 
world,  in  judging  whether  there  is  reason  for  a  criminal  information  or 
not."  R,  V.  Plimsoll  (1873),  noted  in  12  C.L.J.  227;  R.  v.  Wilkinson 
(1877),  41  U.C.Q.B.  1,  29. 

"The  court  always  considers  an  application  for  a  criminal  information 
as  a  summary  extraordinary  remedy  depending  entirely  on  their  discretion, 
and  therefore  not  only  must  the  evidence  itself  be  of  a  serious  nature,  but 
the  prosecutor  must  apply  promptly  or  must  satisfactorily  account  for  any 
apparent  delay.    He  must  also  come  into  court  with  clean  hands,  and  be  / 

free  from  blame  with  reference  to  the  transaction  complained  of;  he  must 
prove  his  entire  innocence  of  everything  imputed  to  him,  and  must  pro- 
duce to  the  court  such  legal  evidence  of  the  offence  having  been  committed 
by  the  defendant  as  would  warrant  a  grand  jury  in  finding  a  true  bill 
against  the  defendants."  Per  Quain,  J.,  in  R.  v.  Plimsoll  (1873),  noted, 
12  Can.  Law  Jour.  p.  228,  cited  by  Hagarty,  C.J.,  in  R.  v.  Kelly  (1877), 
-28  U.C.C.P.  35. 

The  court  confines  the  grantins  of  criminal  informations  for  libel  to  the 
case  -of  persons  occupying  official  or  judicial  positions,  and  filling  some 
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offices  which  gives  the  public  an  interest  in  the  speedy  yindication  of  their 
character,  or  to  the  case  of  a  charge  of  a  very  grave  or  atrocious  nature; 
leave  was  therefore  refused  to  the  manager  of  a  large  railway  company  to 
file  a  criminal  information  for  libeF,  on  the  ground  that  he  did  not  come 
within  the  description  of  persons  referred  to.  Per  Armour,  J.,  "I  think  the 
practice  of  granting  leave  to  file  criminal  informations  in  this  country, 
having  regard  to  the  social  conditions  of  its  inhabitants  and  the  liberties 
which  they  enjoy,  is,  to  say  the  least  of  it,  of  very  doubtful  expediency, 
and  should,  in  my  opinion,  be  discontinued  and,  if  necessary,  abolished  by 
legislative  enactment.  The  very  rule  adopted  in  England,  that  it  will  only 
be  granted  to  what  I  may  call  'a  superior  person'  is  the  strongest  reason, 
to  my  mind,  why  in  this  country  it  should  never  be  granted  at  all.  What- 
ever may  be  deemed  desirable  in  England,  I  do  not  thmk  it  desirable  that  in 
this  country  there  should  exist  a  remedy  for  the  superior  person  which  is 
denied  to  the  inferior."    R.  v.  Wilson  (1878),  43  U.C.Q.B.  583. 

Per  Cameron,  J.,  "There  is  no  real  necessity,  so  far  as  I  am  aware,  for 
any  one  seeking  this  remedy.  Any  person  libelled  has  a  right  to  lay  an 
information  before  a  magistrate  charging  any  one  who  may  have  libelled 
him  with  the  offence,  and  may  then  by  his  oath  deny  the  truth  of  the  slan- 
derous charges  or  imputations."  Ibid.  Hagarty,  C.J.,  added  that  it  was 
not  to  be  understood  that  the  court  laid  down  any  absolute  rule  as  to  fu- 
ture applications  for  criminal  informations,  or  that  they  meant  to  fetter 
their  discretion  in  dealing  therewith.  lb.  reporter's  note.  R.  v.  Wilson 
(1878),  43  U.C.Q.B.  683. 

Where  the  libel  charges  the  person  libelled  with  having,  by  a  previous 
writing,  provoked  it,  the  latter  by  his  affidavit  on  which  he  moves  for  a 
criminal  information  is  bound  to  answer  such  charge,  otherwise  the  affi- 
davit will  be  held  insufficient.  R.  v.  Edward  Whelan  (1862),  1  P.E.I. 
Rep.  220,  per  Peters,  J. 

In  Trinity  term,  1876,  an  application  was  made  for  a  criminal  informa- 
tion for  libel  in  newspapers  published  on  23rd  and  30th  March  and  25th 
May.  The  delay  in  not  applying  to  the  court  during  Easter  Term,  or 
until  30th  August,  was  not  satisfactorily  accounted  for,  and  the  court  re- 
fused the  application,  but,  in  view  of  the  virulent  language  of  the  article, 
without  costs.    R.  v.  Kelly  (1877),  28  U.C.C.P.  35. 

In  answer  to  an  application  for  a  criminal  information  for  libel  the 
defendants  filed  an  affidavit  stating  that  they  had  no  personal  knowledge  of 
the  matter  contained  in  the  alleged  libels,  but  received  the  information 
from  persons  whom  they  trusted  to  be  reliable  and  trustworthy;  that  the 
Globe  newspaper  was  controlled  by  the  applicant,  who  was  an  active  politi- 
cian, and  had  published  a  number  of  articles  violently  attacking  one  S., 
who  was  a  candidate  for  a  public  office,  and  the  libels  in  question  were 
published  with  a  view  of  counteracting  the  effect  of  these  articles,  and 
believing  them  to  be  true,  and  without  imalice.  This  was  held  to  be  no 
ffround  for  the  court  refusing  to  the  applicant  leave  to  file  a  criminal  in- 
formation for  the  reiterated  publication  in  a  newspaper  of  matter  not  pre- 
tended either  to  be  not  libellous,  or  to  be  true  in  fact.  R.  v.  Thompson 
(1874),  24  U.C.C.P.  252. 

Quere  whether  a  criminal  information  is  the  course  to  be  adopted  for 
wilful  and  corrupt  misconduct  of  a  judge  holding  an  inferior  court  of 
record.    R.  v.  Ford  (1863),  3  U.C.C.P.  209,  218. 

Where  there  is  foundation  for  a  libel,  though  it  falls  far  short  of  justi- 
fication, an  information  will  not  be  granted.  The  Queen  v.  Biggs,  2  Man. 
R.  18. 
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PAET  VII. 

OFFENCES  AGAINST  RIGHTS  OF  PROPERTY  AND  RIGHTS  ARISING 
OUT  OF  CONTRACTS.  AND  OFFENCES  CONNECTED 

WITH  TRADE. 

885.  In  this  Part,  unless  the  context  otherwise  requires, —  Deflnitions. 

{a)  *act,'  for  the  purposes  of  the  sections  relating  to  offences  'Act.' 
connected  with  trade  and  breaches  of  contract,  includes  a 
default,  breach  or  omission; 

(h)  'Admiralty'  means  the  Lord  High  Admiral  of  the  United  'Admiralty.' 
Kingdom,  or  the  Commissioners  for  executing  the  office  of 
Lord  High  Admiral ; 

{c)  *  break'  means  to  break  any  part,  internal  or  external,  'Break.' 
of  a  building,  or  to  open  by  any  means  whatever  (includ- 
ing lifting,  in  the  case  of  things  kept  in  their  places  by 
their  own  weight),  any  door,  window,  shutter,  cellar-flap 
or  other  thing  intended  to  cover  openings  to  a  building, 
or  to  give  passage  from  one  part  of  it  to  another; 
d)  'covering'   includes   any  stopper,   cask,   bottle,   vessel,  'Covering.' 
box,  cover,  capsule,  case,  frame  or  wrapper;  and  *  label' 'Label.' 
includes  any  band  or  ticket; 

\^)  'dwelling-house'  means  a  permanent  building,  the  whole  'DweUing- 
or  any  part  of  which  is  kept  by  the  owner  or  occupier  for  house.' 
the  residence  therein  of  himself,  his  family  or  servants, 
or  any  of  them,  although  it  may  at  intervals  be  unoccu- 
pied ; 

f/)  'document'    means    any    paper,    parchment    or    other 'Document.' 
material  used  for  writing  or  printing,  marked  with  matter 
capable  of  being  read,  but  does  not  include  trade  marks 
on  articles  of  conmierce,  or  inscriptions  on  stone  or  metal 
or  other  like  material ; 

\q)  'every  one,'  'vendor,'  'purchaser,'  'merchant,'  'agent' 'Everyone,' 
or  'person,'  for  the  purposes  of  the  sections  relating  to®*®* 
trading  stamps,  includes  any  partnership,  or  company,  or 
body  corporate ; 
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bill/ 


'Exchequer 
bill  paper.' 


'False  docu- 
ment.' 


'False  name 
or  initials.' 


'False  trade 
description.' 


(h)  *  exchequer  bill'  includes  exchequer  bonds,  notes,  deben- 
tures and  other  securities  issued  under  the  authority  of 
the  Parliament  of  Canada,  or  under  the  authority  of  the 
legislature  of  any  province  forming  part  of  Canada, 
whether  before  or  after  such  province  so  became  a  part  of 
Canada; 

(i)  'exchequer  bill  paper'  means  any  paper  provided  by  the 
proper  authority  for  the  purpose  of  being  used  as  exchequer 
bills,  exchequer  bonds,  notes,  debentures  or  other  securities 
issued  under  the  authority  of  the  Parliament  of  Canada, 
or  under  the  authority  of  the  legislature  of  any  province 
forming  part  of  Canada,  whether  before  or  after  such 
province  became  a  part  of  Canada ; 

(j)  'false  document'  means, 

(i)  a  document,  the  whole  or  some  material  part  of  which 
purports  to  be  made  by  or  on  behalf  of  any  person  who 
did  not  make  or  authorize  the  making  thereof,  or  which, 
though  made  by,  or  by  the  authority  of,  the  person  who 
purports  to  make  it,  is  falsely  dated  as  to  time  or  place 
of  making,  where  either  is  material,  or 

(ii)  a  document,  the  whole  or  some  material  part  of  which 
purports  to  be  made  by  or  on  behalf  of  some  person  who 
did  not  in  fact  exist,  or, 

(iii)a  document  which  is  made  in  the  name  of  an  existing 
person,  either  by  that  person  or  by  his  authority,  with 
the  fraudulent  intention  that  the  document  should  pass 
as  being  made  by  some  person,  real  or  fictitious,  other 
than  the  person  who  makes  or  authorizes  it ; 

(k)  'false  name  or  initials'  means,  as  applied  to  any  goods, 
any  name  or  initials  of  a  person  which 
(i)  are  not  a  trade  mark,  or  part  of  a  trade  mark, 
(ii)  are  identical  with,  or  a  colourable  imitation  of,  the 
name  or  initials  of  a  person  carrying  on  business  in  con- 
nection with  goods  of  the  same  description,  and  not 
having  authorized  the  use  of  such  name  or  initials, 
(iii)  are  either  those  of  a  fictitious  person   or   of   some 
person  not  bond  fide  carrying  on  business  in  connection 
with  such  goods; 

(I)  'false  trade  description'  means  a  trade  description 
which  is  false  in  a  material  respect  as  regards  the  goods  to 
which  it  is  applied,  and  includes  every  alteration  of  a 
trade  description,  whether  by  way  of  addition,  effacement 
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or  otherwise,  where  that  alteration  makes  the  description 
false  in  a  material  respect;  and  the  fact  that  a  trade 
description  is  a  trade  mark,  or  part  of  a  trade  mark,  shall 
not  prevent  such  trade  description  being  a  false  trade 
description  within  the  meaning  of  this  Part ; 

(m)  *  goods,'  for  the  purposes  of  the  sections  relating  to  «Good8.' 
forgery  of  trade  marks  and  fraudulent  marking  of  mer- 
chandise, means  anything  which  is  merchandise  or   the 
subject  of  trade  or  manufacture; 

(n)  *name'  includes  any  abbreviation  of  a  name;       ,  'Name/ 

(o)    'person,'    'manufacturer,'    'dealer'    or    'trader'    and 'Person/ etc. 
'proprietor,'  for  the  purposes  of  the  sections  relating  to 
forgery  of  trade  marks  and  fraudulent  marking  of  mer- 
chandise, include  any  body  of  persons,  corporate  or  not 
corporate ; 

(p)  'revenue  paper'  means    any  paper    provided    by  the  'Revenue 
proper  authority  for  the  purpose  of  being  used  for  stamps,  paper.' 
licenses  or  permits,  or  for  any  other  purpose  connected 
with  the  public  revenue ; 

(q)  'seaman'  means    every    person,  not   being    a    commis-  'Seaman/ 
sioned,  warrant  or  subordinate  officer,  who  is  in  or  belongs 
to  His  Majesty's  navy,  and  is  borne  on  the  books  of  any 
one  of  His  Majesty's  ships  in  commission,  and  every  per- 

•  son,  not  being  an  officer  as  aforesaid,  who,  being  borne  on 
the  books  of  any  hired  vessels  in  His  Majesty's  service,  is 
by  virtue  of  any  Act  of  Parliament  of  the  United  King- 
dom for  the  time  being  in  force  for  the  discipline  of  the 
navy,  subject  to  the  provisions  of  such  Act : 

(r)  'seaman's  property'  means  any  clothes,  slops,  medals, 'Seaman's 
necessaries  or  articles  usually  deemed  to  be  necessaries  for  property.' 
sailors  on  board  ship,  which  belong  to  any  seaman ; 

(s)  'trade  mark'  means  a  trade  mark  or  industrial  design  'Trade 
registered  in  accordance  with  the  Trade  Mark  and  Design  mark.' 
Act,  and  the  registration  whereof  is  in  force  under  the 
provisions  of  the  said  Act,  and  includes  any  trade  mark 
which,  either  with  or  without  registration,  is  protected  by 
law  in  any  British  possession  or  foreign  state  to  which  the 
provisions  of  section  one  hundred  and  three  of  the  Act  of 
the  United  Kingdom,  known  as  The  Patents,  Designs  and 
Trade  Marks  Act,  1883,  are,  in  accordance  with  the  pro- 
visions of  the  said  Act,  for  the  time  being  applicable ; 

(t)  'trade  description'  means  any  description,  statement  or  "Trade  de- 
other  indication,  direct  or  indirect,  scription/ 
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(i)  as  to  the  number,  quantity,  measure,  gauge  or  weight 

of  any  goods, 
(ii)  as  to  the  place  or  country  in  which  any  goods  are 

made  or  produced, 
(iii)  as  to  the  mode  of  manufacturing  or  producing  any 

goods, 
(iv)  as  to  the  material  of  which  any  goods  are  composed, 
(v)  as  to  any  goods  being  the  subject  of  an  existing  patent, 
privilege  or  copyright; 
(u)  ^trading  stamps'  includes,  besides  trading  stamps  com- 
monly so-called,  any  form  of  cash  receipt,  receipt,  coupon, 
premium  ticket  or  other  device,  designed  or  intended  to 
be  given  to  the  purchaser  of  goods  by  the  vendor  thereof  or 
his  employee  or  agent,  and  to  represent  a  discount  on  the 
price  of  such  goods  or  a  premium  to  the  purchaser  thereof, 
which  is  redeemable  either 

(i)  by  any  person  other  than  the  vendor,  or  the  person 
from  whom  he  purchased  the  goods,  or  the  manufacturer 
of  the  goods,  or, 
(ii)  by  the  vendor,  or  the  person  from  whom  he  purchased 
the  goods,  or  the  manufacturer  of  the  goods,  in  cash  or 
goods  not  his  property,  or  not  hia  exclusive  property,  or, 
(iii)  by  the  vendor  elsewhere  than  in  the  premises  where 

such  goods  are  purchased ; 
or  which  does  not  show  upon  its  face  the  plabe  of  its  de- 
livery and  the  merchantable  value  thereof,  or  is  not  re- 
deemable at  any  time; 
(v)  *  watch,'  for  the  purposes  of  the  next  succeeding  section, 
means  all  that  portion  of  a  watch  which  is  not  the  watch 
case. 
2.  An  offer,  printed  or  marked  by  the  manufacturer  upon 
any  wrapper,  box  or  receptacle,  in  which  goods  are  sold,  of  a 
premium  or  reward  for  the  return  of  such  wrapper,  box  or 
receptacle,  is  not  a  trading  stamp  within  the  meaning  of  this 
Part.    55-56  V.,  c.  29,  ss.  383,  392,  407,  419,  420,  421,  433,  443, 
444  and  519 ;  4-5  E.  VII.,  c.  9,  s.  1. 

Words  or  886.  Where  a  watch  case  has  thereon  any  words  or  marks 

w^ich^**  which  constitute,  or  are  by  common  repute  considered  as  con- 
stituting, a  description  of  the  country  in  which  the  watch  was 
made,  and  the  watch  bears  no  such  description,  those  words  or 
marks  shall  prima  facie  be  deemed  to  be  a  description  of  that 
country  within  the  meaning  of  this  Part,  and  the  provisions  of 


•Watch.' 


An  offer  not 
a  trading 
stamp. 
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this  Part  with  respect  to  goods  to  which  a  false  description  has 
been  applied,  and  with  respect  to  selling  or  exposing,  or  having 
in  possession,  for  sale,  or  any  purpose  of  trade  or  manufacture, 
goods  with  a  false  trade  description,  shall  apply  accordingly. 
55-56  v.,  c.  29,  s.  444. 

887.  The  use  of  any  figure,  word  or  mark  which,  according  Trade 
to  the  custom  of  the  trade,  is  commonly  taken  to  be  an  indica-  description, 
tion  of  any  of  the  matters  hereinbefore  referred  to  in  the  inter- 
pretation of  the  expression  *  trade  description,'  is  a  trade  descrip- 
tion within  the  meaning  of  this  Part.    55-56  V.,  c.  29,  s.  443. 

888*  To  constitute  a  false  document  it  is  not  necessary  that  False 
the  fraudulent  intention  should  appear  on  the  face  of  the  docu-  document, 
ment,  but  it  may  be  proved  by  external  evidence.     55-56  V., 
c.  29,  8.  421. 

False  document.'] — ^The  definition  of  a  false  document  given  in  the  Code 
(see  sec.  336,  sub-sees,  (f)  and  (j))  makes  no  change  in  the  law  but 
merely  defines  in  statutory  form  what  had  by  judicial  construction  in  the 
courts  been  held  to  constitute  a  false  document,  the  making  of  which  with 
the  knowledge  and  intent  mentioned  in  the  statute  is  declared  to  be  forgery, 
and  the  uttering  of  which  with  like  knowledge  by  one  who  uses,  deals  with, 
or  acts  upon  it  as  if  it  were  genuine,  is  made  an  indictable  offence  punish- 
able in  like  manner  as  forgery.  Per  Burton,  J. A.,  in  Re  Murphy  (1895), 
i!  Can.  Cr.  Cas.  678,  583. 

Where  a  fraudulent  conspiracy  was  entered  into  between  two  persons 
in  pursuance  of  which  one  of  them  opened  an  account  in  a  bank  in  a  ficti- 
tious name  and  gave  to  the  other  a  cheque,  for  which  the  latter  knew  there 
were  no  funds,  drawn  in  the  fictitious  name,  and  the  same  was  negotiated 
by  the  payee  in  furtherance  of  such  conspiracy  by  obtaining  another  bank 
to  cash  the  same  on  the  faith  of  its  being  a  genuine  cheque,  the  cheque 
is  a  "false  document"  both  by  the  Criminal  Code  and  at  common  law.  Re 
Murphy  (1894),  2  Can.  Cr.  Cas.  662;  s.c.  in  appeal  (1895),  2  Can.  Cr. 
Cas.  578. 

An  instrument  may  be  the  subject  of  forgery  although  in  fact  it  should 
appear  impossible  for  such  an  instrument  as  the  instrument  forged  to  exist, 
provided  the  instrument  purports  on  the  face  of  it  to  be  good  and  valid  as 
to  the  purposes  for  which  it  was  intended  to  be  made.  R.  v.  Sterling 
(1773),  1  Leach  996;  R.  v.  Portis  (1876),  40  U.C.Q.B.  214. 

Altering  genuine  document.'] — ^Making  a  false  document  includes  alter- 
ing a  genuine  document  in  any  material  part,  and  making  any  material 
addition  to  it  or  adding  to  16  any  false  date,  attestation,  seal  or  other 
thing  which  is  material,  or  by  making  any  material  alteration  in  it,  either 
by  erasure,  obliteration,  removal  or  otherwise.    Section  466(2). 

Where  the  forgery  consists  of  the  alteration  of  the  time  of  maturity  of 
an  endorsed  note,  the  intent  to  prejudice  someone  (see  sec.  466)  or  to 
defraud  mav  be  inferred  if  the  facts  warrant  the  conclusion  that  either  the 
maker  or  the  endorser  might  be  defrauded,  although  it  appears  that  the 
prisoner  fully  intended  to  retire  the  note.  R.  v.  Craig  (1858),  7  U.C.C.P. 
241.    R.  V.  Hodgson,  2  Jurist  N.S.  453. 
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Outbuilding,  889.  A  building  occupied  with,  and  within  the  same  curti- 
when  to  be  jg^gg  ^i^j^^  ^j^y  dwelling-house  shall  be  deemed  to  be  part  of  the 
dwelHng-  said  dwelling-house  if  there  is  between  such  building  and  dwell- 
house.  ing-house  a  communication,  either  immediate  or  by  means  of  a 

covered  and  inclosed  passage,  leading  from  the  one  to  the  other, 

but  not  otherwise.    55-56  V.,  c.  29,  s.  407. 

Entrance  840*  An  entrance  into  a  building  is  made  as  soon  as  any 

•^'**^d£fi^^^d     P^^*  ^*  ^^^  body  of  the  person  making  the  entrance,  or  any  part 

of  any  instrument  used  by  him,  is  within  the  building. 
Entering  by  2.  Every  one  who  obtains  entrance  into  any  building  by  any 
artifice  or  threat  or  artifice  used  for  that  purpose,  or  by  collusion  witii 
any  person  in  the  building,  or  who  enters  any  chimney  or  other 
aperture  of  the  building  permanently  left  open  for  any  neces- 
sary purpose,  shall  be  deemed  to  have  broken  and  entered  that 
building.    55-56  V.,  c.  29,  s.  407. 

Application  of  Part, 

As  to  pro-  841.  The  provisions  of  this  Part  respecting  the  application 

r^t'^^V^      of  a  false  trade  description  to  goods  extend  to  the  application 

false  trade     ^^  goods  of  any  such  figures,  words  or  marks,  or  arrangement 

descriptions,  or  combination  thereof,  whether  including  a  trade  mark  or  not, 

as  are  reasonably  calculated  to  lead  persons  to  believe  that  the 

goods  are  the  manufacture  or  merchandise  of  some  person  other 

than  the  person  whose  manufacture  or  merchandise  they  really 

are. 

Idem.  2.  The  provisions  of  this  Part  respecting  the  application  of 

a  false  trade  description  to  goods,  or  respecting  goods  to  which 

a  false  trade  description  is  applied,  extend  to  the  application 

to  goods  of  any  false  name  or  initials  of  a  person,  and  to  goods 

with  the  false  name  or  initials  of  a  person  applied,  in  like 

manner  as  if  such  name  or  initials  were  a  trade  description. 

55-56  v.,  c.  29,  s.  443. 

False  name  or  initials  cm  a  false  trade  description.] — The  three  re- 

?ui8ite8  to  bring  the  marking  within  this  term  are  stated  in  sec.  335  (k). 
t  seems  that  fdl  three  conditions  there  specified  must  exist  concurrently 
in  order  to  constitute  the  offence  of  applying  a  false  trade  description  by 
means  of  a  false  name  or  initials.  As  to  false  trade  descriptions  generally, 
see  sees.  487  and  488. 

Idem.  342*  The  provisions  of  this  Part  with  respect  to  false  trade 

descriptions  do  not  apply  to  any  trade  description  which,  on 
the  twenty-second  day  of  May,  in  the  year  one  thousand  eight 
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hundred  and  eighty-eight,  was  lawfully  and  generally  applied 
to  goods  of  a  particular  class,  or  manufactured  by  a  particular 
method,  to  indicate  the  particular  class  or  method  of  manu- 
facture of  such  goods :  Provided  that  where  such  trade  descrip-  Proviso, 
tion  includes  the  name  of  a  place  or  country,  and  is  calculated 
to  mislead  as  to  the  place  or  country  where  the  goods  to  which 
it  is  applied  were  actually  made  or  produced,  and  the  goods 
are  not  actually  made  or  produced  in  that  place  or  country, 
such  provisions  shall  apply  unless  there  is  added  to  the  trade 
description,  immediately  before  or  after  the  name  of  that  place 
or  country,  in  an  equally  conspicuous  manner  with  that  name, 
the  name  of  the  place  or  country  in  which  the  goods  were 
actually  made  or  produced,  with  a  statement  that  they  were 
made  or  produced  there.    55-56  V.,  c.  29,  s.  455. 

848*  The  provision  of  this  Part  with  respect  to  trading  As  to 
stamps  shall  not  apply  to  any  trading  stamp  issued  by  a  manu-  trading 
facturer  or  vendor  before  the  first  day  of  November,  one  thou-  *   "^*' 
sand  nine  hundred  and  five.    4-5  E.  VII.,  c.  9,  s.  2. 

Trading  atampa.'] — See  sees.  506-508. 

Theft  Defined. 

844.  Every  inanimate  thing  whatever  which  is  the  property  Things 
of  any  person,  and  which  either  is  or  may  be  made  movable,  capable  of 
is  capable  of  being  stolen  as  soon  as  it  becomes  movable,  although  gto^. 
it  is  made  jnovable  in  order  to  steal  it :  Provided  that  nothing 
growing  out  of  the  earth  of  a  value  not  exceeding  twenty-five  ^'■<>^"o- 
cents  shall,  except  in  cases  hereinafter  provided,  be  deemed 
capable  of  being  stolen.    55-56  V.,  c.  29,  s.  303. 

Larceny  at  common  2au7.]-=— Nothing  but  personal  ^oods  could  be  the 
subject  of  larceny  at  common  law.  Archbold  Cr.  Plead.  (1900),  406. 
Things  real  or  which  "savoured  of  the  realty"  were  excluded,  and  title 
deeds  could  therefore  not  be  the  subject  of  larceny.  1  Hale  510.  Nor 
could  bonds,  bills  of  exchange,  etc.,  they  being  mere  choses  in  action.  1 
Hawk.,  ch.  33,  sec.  35;  R.  v.  Watts  (1854),  Dears.  326.  And  there  could 
not  be  a  larceny  of  a  corpse,  as  it  was  not  the  subject  of  property.  R. 
V.  Haynes  (1614),  12  Co.  Rep.  113.  But  see  Code  sec.  237,  as  to  improper 
interference  with  a  dead  human  body  or  human  remains. 

Water  supplied  by  a  water  company  to  a  cojisumer  and  standing  in  his 
pipes,  might  be  the  subject  of  larceny  at  common  law.  Ferens  v. 
O'Brien   (1883),  11  Q.B.D.  21. 

There  could  be  no  larceny  at  common  law  of  things  which  adhere  to 
the  freehold,  such  as  corn,  grass,  trees  and  the  like,  or  lead  or  other  thing 
attached  to  a  house.  Archbold  Cr.  Plead.  (1900),  406.  The  severance  of 
them  was  a  mere  trespass.    Ibid.    But  if  the  owner  or  a  stranger  severed 
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them  and  another  man  came  and  stole  them,  or  if  the  thief  severed  them 
at  one  time,  and  after  abandoning  same  came  at  another  time  and  took 
them  away,  it  was  larceny.  R.  v.  Foley  (1889),  17  Cox  CO.  142.  But 
the  mere  severance  by  the  wrongdoer  at  one  time  and  the  taking  away  by 
him  at  another  were  not  sufficient  to  constitute  larceny  unless  he  had, 
between  the  severance  and  the  taking  away,  intended  to  abandon  his  wrong- 
ful possession  of  the  article  severed.  If  the  wrongdoer  did  not  intend  to 
abandon  his  possession,  but  merely  left  the  article  concealed  on  the  land 
after  severence,  imtil  he  could  conveniently  return  and  carry  it  away, 
then  the  severance  and  carrying  away  were  treated  as  one  continuous  act 
although  a  considerable  time  may  have  elapsed  between  the  severance  and 
taking  away,  and  there  'is  no  larceny  at  common  law.  R.  v.  Townley 
(1871),  L.R.  1  C.C.R.  315. 

Theft  under  the  Code.] — ^The  fraudulent  conversion  and  removal  of 
many  things  which  would  not  be  the  subject  of  larcency  at  common  law  is 
now  punishable  as  theft  under  sees.  344-388  inclusive. 

The  subject  matter  of  the  offence  under  sec.  397,  i.e.,  "anything  capable 
of  being  stolen,"  is  not  restricted  to  things  capable  of  being  stolen  by  the 
accused,  but  includes  anything  which  comes  within  the  definition  given  in 
sec.  344  of  things  capable  of  being  stolen.  R.  v.  Golds taub  (1896).  5  Can. 
Cr.  Cas.  357,  10  Man.  R.  497. 


Living 
creatures 
capable  of 
being 
stolen. 

Living 
creatures 
wild  by 
nature. 


Idem. 


Idem. 


Idem. 


Parts  of 

living 

creatures. 


345.-  AH  tame  living  creatures,  whether  tame  by  nature  or 
wild  by  nature  and  tamed,  shall  be  capable  of  being  stolen: 
Provided  that  tame  pigeons  shall  be  capable  of  being  stolen  so 
long  only  as  they  are  in  a  dovecot  or  on  their  owner's  land. 

2.  All  living  creatures  wild  by  nature,  such  as  are  not  com- 
monly found  in  a  condition  of  natural  liberty  in  Canada,  shall, 
if  kept  in  a  state  of  confinement,  be  capable  of  being  stolen, 
not  only  while  they  are  so  confined  but  after  they  have  escaped 
from  confinement. 

3.  All  other  living  creatures  wild  by  nature  shall,  if  kept 
in  a  state  of  confinement,  be  capable  of  being  stolen  so  long  as 
they  remain  in  confinement  or  are  being  actually  pursued  after 
escaping  therefrom,  but  no  longer. 

4.  A  wild  living  creature  shall  be  deemed  to  be  in  a  state  of 
confinement  so  long  as  it  is  in  a  den,  cage  or  small  indosure, 
stye  or  tank,  or  is  otherwise  so  situated  that  it  cannot  escape 
and  that  its  owner  can  take  possession  of  it  at  pleasure. 

5.  Wild  creatures  in  the  enjoyment  of  their  natural  liberty 
shall  not  be  capable  of  being  stolen,  nor  shall  the  taking  of  their 
dead  bodies  by,  or  by  the  orders  of,  the  person  who  killed  them 
before  they  are  reduced  into  actual  possession  by  the  owner  of 
the  land  on  which  they  died,  be  deemed  to  be  theft. 

6.  Everything  produced  by  or  forming  part  of  any  living 
creature  capable  of  being  stolen,  shall  be  capable  of  being  stolen. 
55-56  v.,  c.  29,  s.  304. 


Part  VII.  Criminal  Code.  [§  846]  287 

Larceny  of  animaUJ] — ^Animals  fer«  naturae,  or  wUd  animals,  were  not 
the  subject  of  larceny  at  common  law  unless  reclaimed,  and  then  only 
in  ease  they  were  animals  fit  for  food.  4  61.  Com.  235,  2  Bishop  Gr.  Law 
683. 

There  could  be  no  larceny  of  the  following  at  common  law,  although 
reclaimed — dogs,  cats,  ferrets,  squirrels,  parrots,  singing  birds.  2  Bishop 
Or.  Law  684.  Or  of  ferrets,  though  tame  and  saleable.  R.  v.  Searing 
(1818),  R.  &  R.  250. 

Birds,  bees  and  silkworms,  kept  respectively  for  food,  labour  or  profit, 
were  the  subjects  of  larceny  as  well  as  their  produce.  2  Russ.  Cr.,  5th  ed., 
233. 

The  taking  of  tame  pigeons  from  a  dovecote  might  be  larceny  at  com- 
mon law.  R.  V.  Gheafor  (1851),  2  Den.  361.  Section  345,  specially  de- 
clares that  they  shall  constitute  the  subjects  of  theft  so  long  only  as  they 
are  in  a  dovecote,  or  on  their  owner's  land. 

846*  Oysters  and  oyster  brood  shall  be  capable  of  being  Oysters, 
stolen  when  in  oyster  beds,  layings,  or  fisheries  which  are  the 
property  of  any  person,  and  sufficiently  marked  out  or  known 
as  such  property.    55-56  V.,  c.  29,  s.  304. 

847.  Theft  or  stealing  is  the  act  of  fraudulently  and  with-  Theft 
out  colour  of  right  taking,  or  fraudulently  and  without  colour  ^^^^^d- 
of  right  converting  to  the  use  of  any  person,  anything  capable  . 
of  being  stolen,  with  intent, — 

(a)  to  deprive  the  owner,  or  any  person  having  any  special 
property  or  interest  therein,  temporarily  or  absolutely  of 
such  thing  or  of  such  property  or  interest;  or, 
(h)  to  pledge  the  same  or  deposit  it  as  security;  or, 

(c)  to  part  with  it  under  a  condition  as  to  its  return  which 
the  person  parting  with  it  may  be  unable  to  perform ;  or, 

(d)  to  deal  with  it  in  such  a  manner  that  it  cannot  be  re- 
stored in  the  condition  in  which  it  was  at  the  time  of  such 
taking  and  conversion. 

2.  Theft  is  committed  when  the  offender  moves  the  thing  Time  when 
or  causes  it  to  move  or  to  be  moved,  or  begins  to  cause  it  to  theft, 
become  movable,  with  intent  to  steal  it. 

3.  The  taking  or  conversion  may  be  fraudulent,  although  Secrecy, 
effected  without  secrecy  or  attempt  at  concealment. 

4.  It  is  immaterial  whether  the  thing  converted  was  taken  Purpose  of 
for  the  purpose  of  conversion,  or  whether  it  was,  at  the  time  taking. 

of  the  conversion,  in  the  lawful  possession  of  the  person  con- 
verting.   55-56  v.,  c.  29,  s.  305. 

Intent  to  steal,] — ^The  present  statutory  definition  of  theft  as  contained 
in  sections  347  and  348  of  the  Code  is  mainly  a  declaration  of  the  common 
law. 
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In  Archbold's  Criminal  Pleading,  22nd  ed.,  pages  409  and  410,  it  is 
said  that  in  all  cases  of  larceny,  the  questions  whether  the  defendant  took 
the  goods  knowingly  or  by  mistake — ^whether  he  took  them  bonft  fide  under 
a  claim  of  rights  or  otherwise — and  whether  he  took  them  with  an  intent 
to  return  them  to  the  owner,  or  fraudulently,  with  an  intent  to  deprive 
the  owner  of  them  altogether,  and  to  appropriate  or  convert  them  to  his 
own  use — are  questions  entirely  for  the  consideration  of  the  jury,  to  be 
determined  by  them  upon  a  view  of  the  particular  facts  of  the  case.  R. 
V.  Farnborough,  [1895]  2  Q.B.  484,  64  L.J.  (M.G.)  270. 

If  a  man  having  done  work  upon  a  chattel,  returns  it  to  the  owner, 
and,  a  dispute  afterwards  arising  between  him  and  the  owner  as  to  the 
price  to  be  paid  for  the  work,  he  seizes  and  carries  off  the  chattel,  against 
the  will  of  the  owner  honestly  intending  to  hold  it  as  a  security  for  the 
amount  which  he  alleges  to  be  due  to  him,  this  is  no  felony,  although,  in 
fact,  nothing  may  be  due  to  him.    R.  v.  Wade,  11  Cox  549,  Blackburn,  J. 

Where  the  defendant  was  supplied  by  his  master  with  pig-iron  to  be 
put  into  a  furnace  to  be  melted,  being  paid  according  to  the  weight  of  the 
metal  which  ran  out  of  the  furnace  into  bars,  and  he  put  in  also  other 
iron  belonging  to  his  master,  whereby  the  weight  of  the  melted  iron,  being 
thus  increased,  he  gained  a  larger  renumeration,  it  was  held  that  if  he 
did  this  with  the  felonious  intent  of  converting  the  iron  to  a  purpose  for 
his  own  profit,  it  was  a  larceny.  R.  v.  Richards,  1  C.  &  K.  632.  So,  the 
secreting  and  destroying  of  a  post  letter  in  the  hope  of  suppressing  in- 
quiries supposed  by  the  defendant  to  be  made  in  it  respecting  her  char- 
acter, was  held  to  be  larceny.    R.  v.  Jones,  1  Den.  188;  2  C.  &  K.  236. 

Theft  and  larceny.] — Larceny  at  common  law  is  the  wrongful  or 
fraudulent  taking  and  carrying  away  the  personal  goods  of  another  from 
any  place  with  a  felonious  intent  to  convert  them  to  the  taker's  own  use 
and  make  them  permanently  his  own  property  without  the  consent  of  the 
owner.  2  East.  P.C.  553.  The  intent  referred  to  was  one  to  deprive  the 
owner  permanently,  and  not  only  temporarily,  of  his  property  and  with- 
out colour  of  right  to  excuse  the  act.  R.  v.  Thurborn  (1849),  1  Den.  388, 
2  C.  &  K.  831;  R.  v.  Guernsey  (1858),  1  F.  &  F.  394.  Sub-section  (a), 
supra,  extends  the  common  law  doctrine  so  as  to  include  a  taking  with  in- 
tent to  temporarily  deprive  the  owner.  And  where  one  of  the  tenants  in 
common  of  a  personal  chattel  carried  away  and  disposed  of  it,  this  was  held 
not  to  be  larceny  at  common  law.  1  Hale  513.  Theft  under  the  Code 
may  be  committed  by  one  of  several  joint  owners,  tenants  in  common  or 
partners  of  or  in  anything  capable  of  being  stolen  (sec.  344),  against  the 
other  persons  interested  therein  (sec.  352) ;  or  by  the  directors  of  a  cor- 
poration against  the  corporation,  or  by  the  members  of  an  unincorporated 
society,  if  the  purposes  of  the  society  be  lawful,  against  such  society. 
Section  352. 

There  must  not  only  have  been  at  common  law  a  taking  but  also  an 
asportation  or  carrying  away;  but  a  bare  removal  from  the  place  in  which 
the  thief  found  the  goods,  though  he  did  not  make  off  with  them,  was  a 
sufficient  carrying  away.  4  Bl.  Com.  231.  Sub-section  2,  supra,  makes 
the  offence  of  theft  complete  when  the  offender  moves  the  thing  or  causes 
it'  to  move  or  to  be  moved  or  begins  to  cause  it  to  become  moveable,  with 
intent  to  steal  it. 

The  abandonment  of  the  term  "larceny"  in  Canadian  jurisprudence  on 
the  enactment  of  the  Criminal  Code  of  Canada  subsequent  to  an  extradition 
convention  including  such  offence,  do^s  not  affect  the  liability  to  extradi- 
tion of  a  person  charged  with  what  was  larceny  at  common  law  and  is  by 
the  Criminal  Code  still  an  offence  in  Canada  under  the  name  of  "theft"  or 
"stealing."     Re  Gross    (1898),  2  Can.  Cr.  Cas.  67  Ont.). 
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"Special  property  or  in<ere»*."] — ^The  appropriation,  for  purposes  of 
loading  and  shipment,  of  a  railway  car  intended  by  the  railway  company 
for  another  person  who  hid  a  prior  statutory  right  to  be  supplied  with  a 
car,  is  not  a  fraudulent  taking  or  conversion  of  the  car  from  such  other 
person  under  Code  sec.  347,  if  the  latter  had  not  received  notice  from  the 
railway  company  that  the  car  had  been  assigned  to  him.  An  applicant  for 
a  railway  car  under  the  Manitoba  Grain  Act  (Can.)  does  not  acquire  a 
temporary  "special  property  or  interest"  in  the  car  within  Code  sec.  347 
(la)  until  he  is  informed  of  its  assignment  to  him.  The  King  v.  McElroy, 
11  Can.  Cr.  Cas.  34. 

Pledge  of  goods  hy  factor  or  agent.] — See  sec.  348. 

Servant  feeding  animala.] — See  sec.  348. 

Proof  of  oumerahip.] — ^To  prove  a  right  of  property  in  a  representative 
capacity  such  as  administratrix  parol  evidence  of  a  son  of  the  person 
alleged  to  be  administratrix  that  she  was  so  in  fact  is  insufficient.  R.  v. 
Jackson  (1869),  19  U.C.C.P.  280. 

A  prisoner  may  be  indicted  for  stealing  the  property  of  some  persons 
unknown,  if  facts  be  proved  from  which  the  jury  may  fairly  presume  that 
the  goods  were  stolen,  but  not  if  it  appear  that  the  owner  is  really  known 
or  might  easily  have  been  discovered.    2  Russell  Crim.,  6th  ed.,  296. 

It  is  not  essential  that  direct  proof  of  loss  be  given  if  the  quantity  of 
floods  in  a  warehouse  or  shop  is  so  great  as  to  prevent  the  prosecutor 
knowing  whether  any  part  be  missing.  Presumptive  evidence  in  support 
of  such  fact  is  admissible,  as  that  the  prisoner  threw  down  the  articles 
when  stopped  on  coming  out  of  one  of  the  rooms,  and  said,  "I  hope  you 
will  not  be  hard  with  me."  R.  v.  Burton  (1854),  23  L.J.M.C.  62;  R.  v. 
Wright  (1858),  30  L.T.  Rep.  292;  R.  v.  Mockford  (1868),  11  Cox  16;  32 
JJP.  133. 

This  section,  in  defining  theft,  does  not  limit  the  offence  to  the  mere 
stealing  of  the  right  of  ownership,  but  extends  to  the  stealing  of  any 
roecial  right  of  property  or  interest  in  it.  R.  v.  Tessier  (1900),  5  Can.  Cr. 
Cas.  73,  78  (Que.). 

Fraudulent  conversion  hy  bailee,  etc.] — ^Before  the  Code  it  has  been 
held  that  money  was  property  of  which  a  person  could  be  a  bailee  so  as 
to  make  him  guilty  of  theft  if  he  appropriated  it  to  his  own  use;  R.  v. 
Massey  (1863),  13  U.C.C.P.  484;  but  the  bailment  must  have  been  for  the 
re-delivery  of  the  identical  money  and  not  merely  its  equivalent  in  cur- 
rency.' R.  v.  Hoare  (1869),  1  F.  &  F.  647;  R.  v.  Garrett  (1860),  2  F. 
k  F.  14.  See  now  sec.  366  by  which,  subject  to  a  proviso  as  to  what  shall 
be  deemed  an  accounting,  the  fraudulent  conversion  is  now  made  theft 
although  the  party  in  default  was  not  required  to  deliver  over  in  specie 
the  identical  money. 

Conversion  of  lost  chattel  hy  finderJ] — The  innocent  receipt  of  a  chattel 
oottpled  with  its  subsequent  fraudulent  appropriation  was  not  a  larceny 
at  common  law.  R.  v.  Ashwell  (1886),  16  Q.B.D.  190;  but  is  covered  by 
the  statutory  definition  contained  in  this  section.  It  is  no  longer  material 
whether  the  fraudulent  conversion  was  concurrent  with  the  taking  or 
occurred  subsequently.    Sub-section  4,  supra. 

If  a  man  finds  goods  that  have  been  actually  lost,  or  are  reasonably 
supposed  by  him  to  have  been  lost,  and  appropriates  them  with  intent  to 
take  the  entire  dominion  over  them,  really  believing  when  he  takes  them 
that  the  owner  cannot  be  found,  it  is  not  theft;  but  if  he  takes  them  with 
like  intent  though  lost  or  reasonably  supposed  to  be  lost  but  reasonably 
believing  that  the  owner  can  be  found,  it  is  theft.  R.  v.  Thurbom  (1849), 
1  Den.  388,  2  C.  &  K.  831;  R.  v.  Shea  (1866),  7  Cox  C.C.  147. 
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Where  property  has  been  left  by  a  passenger  in  a  train  it  seems  always 
to  have  been  treated  as  theft  if  a  servant  of  the  railway  company  appro- 
priated it  instead  of  taking  it  to  the  lost  property  department  of  the  rail- 
way service.    R.  v.  Pierce   (1862),  6  Cox  C.C.  117. 

In  R.  y.  Moore  (1860),  L.  &  C.  1,  30  L.J.M.C.  77,  the  facts  were  that  a 
customer  had  dropped  his  purse  containing  a  bank  note  in  a  hairdresser's 
shop  and  the  hairdresser  had  picked  it  up.  The  jury  found  that  at  the 
time  he  picked  it  up  he  did  not  know  nor  had  he  reasonable  means  of 
knowing  who  the  owner  was,  but  that  he  afterwards  acquired  knowledge 
of  who  the  owner  was  and  then  converted  the  bank  note  to  his  own  use; 
that  he  intended  when  he  found  the  note  to  take  it  to  his  own  use  and 
deprive  the  owner  of  it,  whoever  he  was;  and  that  he  believed  when  he 
found  it  that  the  owner  could  be  found.  It  was  held  that  he  was  rightly 
convicted  of  larceny. 

The  proper  question  to  be  put  to  the  jury  is  not  whether  they  are 
satisfied  that  the  prisoner  could  have  found  the  owner,. but  whether  they 
are  satisfied  that  the  prisoner  himself  believed  that  he  could  have  found 
the  owner.    R.  v.  Knight  (1871),  12  (>>x  C.C.  102. 

If  there  is  any  mark  upon  the  property  by  which  the  owner  may  be 
traced,  and  the  finder  instead  of  restoring  the  property  converts  it  to  his 
own  use  such  conversion  will  amount  to  theft.  R.  v.  Pope  (1834),  6  C.  ft 
P.  346;  R.  V.  Mole  (1844),  1  C.  &  K.  417;  R.  v.  Preston  (1851),  2  Den. 
353. 

An  imqualified  instruction  to  the  jury  on  a  prosecutioh  for  theft  against 
the  finder  of  goods,  that  the  pledging  of  same  by  him  constitutes  theft, 
is  a  misdirection  entitling  the  accused  to  a  new  trial.  Whether  or  not  the 
conversion  by  the  finder  is  theft  depends  upon  the  attendant  circumstances, 
such  as  the  class  of  goods,  the  place  of  finding,  the  interval  between  the 
finding  and  conversion,  and  the  probability  of  being  able  to  discover  the 
owner.    R.  v.  Slavin  (1900),  7  Can.  Cr.  Cas.  175,  35  N.B.R.  388. 

Property  left  by  mistake.']— In  R.  v.  West  (1854),  Dears.  402,  24 
L.J.M.C.  4,  a  purse  with  money  in  it  was  left  by  mistake  on  the  prisoner's 
stall  in  a  market,  and  on  it  being  pointed  out  to  her  by  a  stranger,  she 
took  possession  of  it,  but  denied  all  knowledge  of  it  when  the  customer  re- 
turned to  claim  it;  the  jury  found  that  when  the  prisoner  took  it  she 
intended  to  appropriate  the  purse  to  her  own  use,  and  did  not  then  know 
the  owner.  The  court  in  that  case  drew  a  distinction  between  "left"  pro- 
perty and  "lost"  property,  and  it  was  therefore  unnecessary  to  ask  the  jury 
whether  the  prisoner,  when  she  took  the  purse,  reasonably  believed  the 
owner  could  be  found.  The  prisoner  was  not  justified  in  treating  the  purse 
as  lost,  and  as  she  took  it  with  intent  to  appropriate  to  her  own  use  a 
conviction  for  larceny  was  supported. 

Presumption  from  recent  possession,] — ^Although  the  mere  fact  of  pos- 
session may  not  suffice  to  raise  a  presumption  of  guilt  by  reason  of  lapse 
of  time,  it  may  be  considered  when  combined  with  other  circumstances, 
such  as  a  misrepresentation  by  the  prisoner  as  to  his  occupation,  a  sale  of 
the  stolen  articles  at  price  much  below  their  value.  R.  v.  Starr  (1876),  40 
U.C.Q.B.  268. 

The  recent  possession  of  stolen  goods  is  recognized  by  the  law  as  afford- 
ing a  presumption  of  guilt,  and  therefore,  in  one  sense,  is  a  presumption  of 
law,  but  it  is  still,  in  effect,  a  mere  natural  presumption;  for,  although 
the  circumstance  may  weigh  greatly  with  the  jury,  it  is  to  operate  solely 
by  its  natural  force,  for  a  jury  are  not  to  convict  unless  they  be  actually 
convinced  in  their  consciences  of  the  truth  of  the  fact.  2  Starkie  on  Evi- 
dence 684;  R.  V.  Smith  (1825),  Ryan  &  Moody  N.P.  Cases  2951 

The  question  of  what  is  or  is  not  a  recent  possession  of  stolen  property 
is  to  be  considered  with  reference  to  the  nature  of  the  article  stolen ;  there- 
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fore  where  two  ends  of  woollen  cloth  in  an  unfinished  state  were  lost  and 
were  found  in  the  possession  of  the  prisoner  two  months  after  their  being 
stolen,  and  were  still  in  an  unlinished  condition,  it  was  held  that  their  pos- 
session by  the  prisoner  was  recent  enough  to  raise  a  presumption  against 
him  of  having  stolen  it.  Rex  v.  Partridge  (1836),  7  C.  &  P.  551.  Mr. 
Justice  Patteson  said  in  the  »ame  case:  "If  the  articles  are  euch  as  pass 
from  hand  to  hand  readily,  two  months  would  be  a  long  time;  it  is  a 
question  for  the  jury." 

In  Reg.  V.  Langmead  (1864),  9  Cox  G.C.  464,  it  was  held  by  the  Court 
of  Criminal  Appeal  (Pollock,  C.B.,  Martin,  B.,  Byles,  Blackburn,  and  Mel- 
lor,  JJ.,)  that  it  is  a  presumption  of  fact  and  not  an  implication  of  law, 
from  evidence  of  recent  possession  of  stolen  property  unaccounted  for,  whe- 
ther the  offence  of  stealing  or  of  feloniously  receiving  has  been  committed. 
Blackburn,  J.,  there  said:  "If  a  party  is  in  possession  of  stolen  property 
recently  after  the  stealing,  it  lies  on  him  to  account  for  his  possession,  and 
if  he  fails  to  account  for  it  satisfactorily,  he  is  reasonably  presumed  to 
have  come  by  it  dishonestly;  but  it  depends  on  the  surrounding  circum- 
stances whether  he  is  guilty  of  receiving  or  stealing.  Whenever  the  circum- 
stances are  such  as  render  it  more  likely  that  he  did  not  steal  the  property 
the  presumption  is  that  he  received  it." 

Pollock,  C.B.,  in  the  same  case  said:  "All  that  appears  is  that  the 
prisoner  was  found  very  recently  in  possession  of  the  stolen  sheep.  That, 
primft  facie,  is  evidence  of  stealing  rather  than  of  receiving,  but  in  no  case 
can  it  be  said  to  be  exclusively  such,  unless  the  party  is  found  so  recently 
in  possesssion  of  stolen  property  and  under  such  circumstances  as  to  ex- 
clude the  probability  of  receiving — as  where  a  party  is  stopped  coming 
out  of  a  room  with  a  gold  watch  which  has  been  taken  from  the  room;  but 
if  he  has  left  the  room  so  long  as  to  render  it  probable  that  he  may  have 
received  it  from  someone  else,  then  it  may  be  evidence  either  of  stealing  or 
of  feloniously  receiving." 

It  has  been  held  that  the  possession  of  stolen  property  consisting  of  an 
axe,  a  saw  and  a  mattock  three  months  after  it  was  lost  is  not  such  a  re- 
cent possession  as  to  put  it  upon  the  prisoner  to  shew  how  he  came  by  it, 
unless  there  be  evidence  of  something  more  than  the  mere  fact  of  possession 
at  such  distance  of  time  after  the  loss.  R.  v.  Adams  (1829),  3  C.  &  P. 
600;  2  Russell  on  Crimes   (1896),  6th  ed.  288. 

Upon  a  charge  of  theft  of  merchandise  in  bulk  from  a  store,  evidence 
of  the  finding  at  the  defendant's  house  of  the  stolen  goods  and  of  false 
keys  fitting  the  store  doors,  and  of  the  fact  that  the  goods  were  in  a  place 
exposed  for  sale  at  the  time  of  the  alleged  theft  and  had  not  been  sold,  is 
sufficient  to  place  the  onus  upon  the  defendant  of  accounting  for  his  pos- 
session. It  is  not  necessary  for  the  Crown  under  such  circumstances  to 
prove  that  the  goods  could  not  have  been  stolen  by  some  one  else  while 
exposed  for  sale,  or  that  the  storekeeper  had  not  given  them  away.  A  pro- 
per instruction  to  the  jury  in  such  a  case  is  to  decide  firstly  whether  the 
goods  were  stolen;  if  so,  then  to  decide  whether  the  prisoner's  possession 
was  exclusive  and,  if  they  found  affirmatively  on  both  questions,  they 
might  convict  unless  the  accused  accounted  for  the  possession.  R.  v.  Theri- 
ault  (1904),  8  Can.  Cr.  Cas.  460,  11  B.C.R.  117. 

Where  a  person  charged  with  a  theft  has  at  the  time  of  the  finding  of 
the  goods  in  his  possession  given  a  reasonable  account  of  the  manner  in 
which  he  became  possessed  of  them,  the  presumption  arising  from  his  re- 
cent possession  is  rebutted,  but  semble,  the  same  result  does  not  of  neces- 
sity follow  from  a  like  statement  first  made  by  the  accused  in  his  evidence 
given  on  his  own  behalf  at  the  trial.  Regina  v.  McKay  (1900),  6  Can. 
Cr.  Cas.  151. 

Giving  a  retuonahle  account  of  poaaeftaion.] — "If  a  person  in  whose  pos- 
session stolen  property  is  found  give  a  reasonable  account  of  how  he  came 
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by  it,  and  refer  to  some  known  person  as  the  person  from  whom  he  re- 
ceived it,  the  magistrate  should  send  for  that  person  and  examine  him,  as 
it  may  be  that  his  staitement  may  entirely  exonerate  the  accused  person 
and  put  an  end  to  the  charge;  and  it  also  very  often  may  be  that  the  per- 
son thus  referred  to  would  become  a  yery  important  witness  for  the  prose- 
cution by  proving,  in  addition  to  the  prisoner's  possession  of  the  stolen 
property,  tnat  he  has  been  giving  a  false  account  of  how  he  came  by  it." 
R.  V.  Smith  (1845),  2  C.  &  K.  207;  R.  v.  Crowhurst  (1844),  1  C.  &  K.  370; 
R.  V.  McKay  (1900),  6  Can.  Cr.  Cas.  151. 

It  is  a  question  in  each  case,  under  the  particular  circumstances  of  the 
case,  whether  it  is  necessary  to  call  the  third  party  vouched  by  the  prisoner. 
R.  V.  Ritson  (1884),  15  Ck)x  C.C.  476;  R.  v.  Harmer  (1848),  2  Cox  C.C. 
487. 

Recent  possession  of  stolen  property  is  evidence  either  that  the  person  in 
possession  stole  the  property  or  that  he  received  it  knowing  it  to  be  stolen, 
according  to  the  circumstances  of  the  case.  So,  where  goods  have  been  stolen 
from  a  dwelling  house,  if  the  defendant  were  apprehended  a  few  yards  from 
the  outer  door  with  the  stolen  ^oods  in  his  possession,  there  would  arise  a 
violent  presumption  of  his  having  stolen  them;  but  if  they  were  found  in 
his  lodgings  some  time  after  the  larceny,  and  he  refused  to  account  for  his 
possession  of  them,  this  together  with  proof  that  they  were  actually  stolen, 
would  amount  not  to  a  violent,  but  to  a  probable  presumption  merely. 
Archbold^s  Crim.  Pleading  (1900),  312.  But  if  the  property  were  not 
found  recently  after  the  loss,  as  for  instance  not  until  sixteen  months  after, 
it  would  be  but  a  light  or  rash  presumption  and  entitled  to  no  weight. 
Anon  (1826),  2  C.  &  P.  459;  R.  v.  Adams  (1829),  3  C.  &  P.  600;  R.  v. 
Cooper   (1852),  3  C.  &  K.  318. 

Section  993  of  the  Criminal  Code  provides  that  when  proceedings  are 
taken  against  any  person  for  having  received  goods  knowing  them  to  be 
stolen,  or  for  having  in  his  possession  stolen  property,  evidence  may  be 
given,  at  any  stage  of  the  proceedings,  that  there  was  found  in  the  posses- 
sion of  suoh  pereon  other  property  stolen  within  the  preceding  period  of 
twelve  months,  and  such  evidence  may  be  taken  into  consideration  for  the 
purpose  of  proving  that  such  person  knew  the  property  which  forms  the 
subject  of  tne  proceedings  taken  against  him  to  be  stolen:  Provided,  that 
not  less  than  three  days'  notice  in  writing  has  been  given  to  the  person 
accused  that  proof  is  intended  to  be  given  of  such  other  property,  stolen 
within  the  preceding  period  of  twelve  months,  having  been  found  in  his 
possession;  and  such  notice  shall  specify  the  nature  or  description  of  such 
other  property,  and  the  person  from  whom  the  same  was  stolen. 

On  a  charge  of  theft,  where  the  circumstances  were  such  as  to  warrant 
the  jury  in  drawing  an  inference  of  guilt  from  the  prisoner's  possession 
of  one  of  the  stolen  articles,  the  judge's  comment  in  his  charge  that,  if  the 
defendant's  witness  is  disbelieved,  the  prisoner  has  not  given  a  "satisfac- 
tory account"  of  how  he  came  into  possession  of  the  article  is  not  comment 
on  the  failure  of  the  accused  to  give  evidence  prohibited  by  the^  Canada 
Evidence  Act.    The  King  v.  Burdell,  10  Can.  Cr.  Cas.  365. 

Proving  the  intent."] — To  demand  and  obtain  possession  of  goods  from  a 
debtor  for  the  purpose  of  holding  them  as  security  for  a  debt  actually 
owing,  is  not  a  demand  with  menaces  made  with  "intent  to  steal,"  al- 
though such  possession  is  obtained  by  means  of  an  unjustified  threat  of 
the  debtor's  arrest  made  by  the  creditorfs  agent  without  any  honest  belief 
that  the  debtor  was  liable  to  arrest.  R.  v.  Lyon  (1898),  2  Can.  Cr.  Cas. 
242   (Ont.). 

Evidence  of  other  similar  criminal  acts  may  be  relevant  in  charge  of 
theft  if  it  bears  upon  the  question  whether  the  taking  was  designed  or 
accidental.  R.  v.  CoUyns  (1898),  4  Can.  Cr.  Cas.  572.  And  see  note  under 
sec.  259  on  the  relevancy  of  other  criminal  acts  to  prove  intent. 
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Where  Bueh  eridence  U  relevant  to  the  issue,  it  is  not  necessary  for  its 
admission  in  evidence  that  it  should  establish  conclusively  that  the  accused 
had  been  guilty  of  such  other  criminal  acts,  but  it  will  be  received  if  it 
tends  to  shew  that  the  accused  had  been  so  guilty.  R.  v.  Collyns,  4  Can. 
Cr.  Caa.  672. 

Where  the  prisoner,  being  the  manaser  of  a  branch  store  for  the  sale  of 
goods  supplied  by  the  factory  of  his  employers,  arranged  with  the  checker  at 
the  factorv  to  load  certain  goods  on  a  waggon  going  to  the  branch  store 
without  charging  them  or  keeping  the  usual  check  on  them  which  his 
employers'  system  required,  and  had  the  goods  delivered  to  a  customer  of 
his  branch  without  charging  the  customer,  the  prisoner  stating  that  for  the 
benefit  of  his  employers  he  nad  merely  postponed  the  charging  of  the  goods 
in  order  to  give  the  customer  a  longer  credit  than  was  customary  and  to  so 
retain  the  customer's  trade;  these  facts  will  constitute  "theft"  under  the 
Code  if  credence  is  not  given  to  the  prisoner's  explanation.  R.  v.  Clark 
(1001),  5  Can,  Cr.  Cas.  23^  (Ont.).  The  goods  having  been  taken  by  the 
prisoner  with  knowledge  that  his  doing  so  was  contrary  to  the  employeris' 
rules  and  regulations  and  with  intent  to  deprive  the  owner  thereof,  the 
taking  was  fraudulent  and  without  colour  of  right  within  Code  sec.  347. 
Ibid. 

Attempt  to  steal,'] — Section  72  declares  that  one  who,  having  an  intent 
to  commit  an  offence,  does  an  act  for  the  purpose  of  accomplishing  his 
object  is  guilty  of  an  attempt  to  commit  the  offence  intended,  whether 
under  the  circumstances  it  was  possible  to  commit  such  offence  or  not.  If, 
with  an  intent  to  steal,  the  accused  puts  his  hand  into  an  empty  pocket,  he 
may  be  convicted  of  an  attempt  to  steal,  although  he  could  not  have 
committed  the  complete  offence  of  theft.  R.  v.  Ring  (1892),  17  CJox  C.C. 
491;  R.  V.  Brown  (1890),  24  Q.B.D.  357;  overruling  R.  v.  Collins  (1864), 
L.  ft  C.  471,  contra.  See  as  to  attempts  to  commit  indictable  offences  sees. 
670-671. 

Embezzlement.] — The  term  "embezzlement"  is  commonly  used  to  define 
that  class  of  theft,  the  essential  elements  of  which  are  ( 1 )  that  the  defen- 
dant was  an  agent,  clerk,  servant,  or  bailee;  (2)  that  by  virtue  of  his  posi- 
tion or  employment  he  received  the  money  or  property  of  his  principal; 
(3)  that  he  converted  it  to  his  own  use  intending  to  steal  it.  Under  the 
Code  the  word  embezzlement  is  no  longer  used  to  distinguish  that  class  of 
theft  but  special  provision  is  made  defining  theft  by  agent  (sec.  356)  mis- 
appropriation of  propei'ty  held  in  trust  (sees.  356  and  357)  and  providing 
varying  maximum  penalties  for  different  classes  of  theft   (sees.  358-388). 

J?^raiiit«on.1-^£mbezzlement ;  larceny;  receiving  any  money,  valuable  • 
security,  or  other  property,  knowing  the  same  to  have  been  embezzled, 
stolen,  or  fraudulently  obtained;  fraud  by  a  bailee,  banker,  agent,  factor, 
trustee,  or  director  or  member  or  officer  of  any  company,  made  criminal 
by  the  laws  of  both  countries,  are  extraditable  offences  under  the  Con- 
vention of  1889  with  the  United  States  of  America. 

848.  No  factor  or  agent  shall  be  guilty  of  theft  by  pledging  Agent 
or  giving  a  lien  on  any  goods  or  document  of  title  to  goods  Pj^*^"*. 
entrusted  to  him  for  the  purpose  of  sale  or  otherwise,  for  any  th^'when. 
sum  of  money  not  greater  than  the  amount  due  to  him  from 
his  principal  at  the  time  of  pledging  or  giving  a  lien  on  the 
same,  together  with  the  amount  of  any  bill  of  exchange  accepted 
by  him  for  or  on  account  of  his  principal. 
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the  money  openly  as  a  payment,  and  with  the  intent  that  it  should  be  so 
understood  by  those  who  were  present,  he  yet  was  not  in  fact  paying,  but 
only  pretending  to  do  so,  as  the  defendant  and  he  both  well  understood; 
this  kind  of  estoppel  does  not  apply  to  prevent  the  defendant  from  being 
brought  to  justice  for  his  fraudulent  and  felonious  conduct.  R.  v.  Ewing 
(1862),  21  U.C.Q.B.  623. 

Where  a  minor  procured  furniture  on  a  hire-purchase  agreement,  and 
after  having  paid  four  instalments,  sold  the  furniture  without  the  know- 
ledge of  the  lessor  of  same,  it  was  held  by  a  majority  of  the  thirteen  judges 
before  whom  the  case  finally  came  for  review,  that  although  the  hire-pur- 
chase contract  was  not  binding  on  the  minor  because  of  his  minority,  the 
bailment  created  a  special  property  in  the  furniture  whilst  in  his  possession 
and  that  he  was  properly  convicted  of  larceny  under  the  English  statute 
24-25  Vict.,  ch.  96,  sec.  3.    R.  v.  Macdonald  (1885),  15  Q.B.D.  323. 

On  an  indictment  of  the  husband  for  the  theft  of  furniture  which  his 
*  wife  had  obtained  on  a  hire-purchase  contract,  made  by  her,  it  must  be 
shewn  that  he  knew  the  terms  on  which  his  wife  obtained  possession  of  the 
goods.    R.  v.  Halford,  32  J.P.  421. 

Punishment.^ — See  sec  358. 

356*  Every  one  commits  theft  who,  being  entrusted,  either 
solely  or  jointly  with  any  other  person,  with  any  power  of 
attorney  for  the  sale,  mortgage,  pledge  or  other  disposition  of 
any  property,  real  or  personal,  whether  capable  of  being  stolen 
or  not,  fraudulently  sells,  mortgages,  pledges  or  otherwise  dis- 
poses of  the  same  or  any  part  thereof,  or  fraudulently  converts 
the  proceeds  of  any  sale,  mortgage,  pledge  or  other  disposition 
of  such  property,  or  any  part  of  such  proceeds,  to  scJme  purpose 
other  than  that  for  which  he  was  entrusted  with  such  power  of 
attorney.    55-56  V.,  c.  29,  s.  309. 

Power  of  attorney.] — The  power  of  attorney  must  be  in  writing,  and 
evidence  of  a  verbal  power  will  not  bring  the  accused  within  the  scope  of 
this  section.    R.  v.  Choinard  (1874),  4  Que.  Law  Rep.  220. 

An  indictment  for  stealing  under  a  power  of  attorney  which  charges 
that  the  money  appropriated  was  the  proceeds  of  a  sale  made  by  the  defen- 
dant while  acting  under  a  power  of  attorney  will  not  be  quashed  for  failure 
to  allege  that  the  power  of  attorney  was  one  for  the  sale  or  disposition  of 
property,  but  particulars  will  be  ordered  as  to  the  date,  nature  or  purport 
of  the  alleged  power  of  attorney.  The  defect,  being  only  a  partial  one,  was 
cured  by  verdict,  and  cannot  be  given  effect  to  upon  a  reserved  case  as  to 
whether  a  verdict  of  guilty  on  such  indictment  was  valid  or  not.  R.  v. 
Fulton   (1900),  5  Can.  Cr.  Cas.  36;  R.J.Q.  10  Q.B.  1. 

A  count  in  an  indictment  charging  that  the  defendant  acting  under  a 
power  of  attorney  fraudulently  sold  certain  bank  shares  and  fraudulently 
converted  the  proceeds  "and  did  thereby  steal  the  said  proceeds"  is  not 
bad  as  charging  two  offences,  and  the  reference  to  the  fraudulent  sale  and 
fraudulent  conversion  are  to  be  taken  as  descriptive  of  the  means  whereby 
the  offence  of  stealing  imder  a  power  of  attorney  was  committed.    Ibid. 

Punishment. 1 — See  sec.  358. 

357*  Every  one  commits  theft  who,  having  received,  either 
solely  or  jointly  with  any  other  person,  any  money  or  valuable 
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security  or  any  power  of  attorney  for  the  sale  of  any  property,  proceeds 
real  or  personal;  with  a  direetion  that  such  money,  or  any  part  ^f^^  under 
thereof,  or  the  proceeds,  or  any  part  of  the  proceeds  of  such  ^^    ^^^ 
security,  or  such  property,  shaU  be  applied  to  any  purpose  or 
paid  to  any  person  specified  in  such  direction,  in  violation  of 
good  faith  and  contrary  to  such  direction,  fraudulently  applies 
to  any  other  purpose  or  pays  to  any  other  person  such  money 
or  proceeds,  or  any  part  thereof. 

2.  When  the  person  receiving  such  money,  security  or  power  Direction 
of  attorney,  and  the  person  from  whom  he  receives  it,  deal  in  writing 
with  each  other  on  such  terms  that  all  money  paid  to  the  former  ^^^^. 
would,  in  the  absence  of  any  such  direction,  be  properly  treated 
as  an  item  in  a  debtor  and  creditor  account  between  them,  this 
section  shall  not  apply,  unless  such  direction  is  in  writing.    55- 
56  v.,  c.  29,  s.  310. 

Valuable  aecurityj] — See  definition  in  sec.  2.  A  document  which  is 
a  complete  bill  of  exchange  in  all  respects  except  that  it  lacks  the  signature 
of  the  drawer  is,  when  in  the  hands  of  the  intended  drawer,  a  "security  for 
the  payment  of  money";  R.  y.  Bowerman,  [1891]  1  Q.B.  112;  and  therefore 
within  the  statutory  definition  above  referred  to. 

Property,  real  or  personal.^ — See  definition  in  ^ec.  2. 

The  direction  to  apply  proceeds.] — ^Defendant,  a  broker,  had  from  time 
to  time  gratuitously  made  investments  in  bonds,  etc.,  on  the  stock  exchange 
as  agent  for  the  prosecutrix.  He  wrote  to  her  enclosing  a  contract-note  for 
three  Japanese  bonds  at  £112  each,  sayine  he  was  fortunate  in  securing 
them  for  her,  and  that  he  had  no  doubt  of  her  ratifying  what  he  had  done. 
The  contract-note  was  signed  by  the  defendant  in  the  form  of  a  sold-note 
from  him  to  the  prosecutrix.  On  the  same  day  the  prosecutrix  wrote  to 
tiie  defendant  that  she  had  received  the  contract-note  for  three  Japanese 
bonds  and  his  letter,  and  that  she  "enclosed  a  cheque  for  £336  in  payment.*' 
The  cheque  was  payable  to  the  defendant's  order  and  was  endorsed  and 
cashed  by  him  but  he  never  paid  for  the  bonds  which  after  being  carried 
over  from  time  to  time  were  sold  by  his  order  and  he  applied  the  proceeds 
of  the  cheque  to  his  own  use.  It  was  held  that  the  letter  from  the  prose- 
cutrix sayinf?  that  she  enclosed  the  cheque  for  £336  in  payment,  was  a  suffi- 
cient direction  to  apply  the  cheque  or  its  proceeds  to  take  up  the  Japanese 
bonds  by  paying  the  seller  if  not  delivered,  and  if  delivered  by  paying?  him- 
self the  defendant,  and  the  conviction  of  the  defendant  was  confirmed. 
R.  V.  Christian  (1873),  L.R.  2  C.C.R.  94;  12  Cox  C.C.  502. 

Punishment.] — See  sec.  358. 

Punishment  of  Theft. 

858*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty  un- 
to fourteen  years'  imprisonment  who  steals  anything  by  any^®'^***^ 
act  or  omission  amounting  to  theft  under  the  provisions  of  the  gect^ns. 
three  last  preceding  sections.    55-56  V.,  c.  29,  s.  320. 
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859*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  bei^g  a  clerk  or.  servant,  or  being  employed  for  the  pur- 
pose or  in  the  capacity  of  a  clerk  or  servant,  steals  any- 
thing belonging  to  or  in  the  possession  of  his  master  or 
employer;  or, 

(b)  being  a  cashier,  assistant  cashier,  manager,  ofKcer,  derk 
or  servant  of  any  bank,  or  savings  bank,  steals  any  bond, 
obligation,  bill  obligatory  or  of  credit,  or  other  bill  or  note, 
or  any  security  for  money,  or  any  money  or  effects  of  such 
bank,  or  lodged  or  deposited  with  any  such  bank;  or, 

(c)  being  employed  in  the  service  of  His  Majesly,  or  of  the 
Oovemment  of  Canada  or  the  government  of  any  province 
of  Canada,  or  of  any  municipality,  steals  anything  in  his 
possession  by  virtue  of  his  employment.  55-56  V.,  c.  29, 
s.  319 ;  57-58  v.,  c.  57,  s,  1. 

Theft  by  clerks  and  servants,^ — Section  359  deals  with  the  offence  of 
theft  by  a  clerk  or  servant  while  sec.  355  includes  cases  of  misappropriation 
in  which  the  accused  though  he  may  not  have  been  either  a  clerk  or  a  ser- 
vant of  the  person  to  whom  he  was  to  account,  and  though  not  bound  to 
deliver  over  the  identical  money  or  valuable  security  received  by  him, 
fraudulently  converts  the  same  to  his  own  use  or  fraudulently  omits  to 
account  for  the  same  or  the  proceeds,  having  received  the  same  ''on  terms 
requiring  him  to  account  for  or  pay  the  same  or  the  proceeds  thereof,  or 
any  part  of  such  proceeds  to  any  other  person." 

The  test  as  to  whether  a  person  is  a  "clerk  or  servant"  is:  was  he 
under  the  control  of  and  bound  to  obey  his  alleged  master?  R.  v.  Negus 
(1873),  L.It  2  G.G.R.  34,  12  Cox  492.  To  constitute  the  offence  formerly 
designated  ''embezzlement"  there  must  have  been  an  employment  as  clerk 
or  servant,  the  receipt  of  the  money  by  him  must  have  been  for  and  on 
behalf  of  the  master,  and  the  fraudulent  appropriation  by  him  must  have 
taken  place  before  the  money  got  into  the  master's  possession.  Ferris  v. 
Irwin,   10  U.C.C.P.   117. 

Where  the  accused  was  employed  by  the  prosecutor  to  solicit  orders  and 
collect  monies,  for  which  he  was  paid  by  commission,  being  at  liberty  to  get 
orders  when  and  where  he  pleased,  but  to  be  exclusively  in  the  employ  of 
the  prosecutor  and  to  give  his  whole  time  to  the  prosecutor's  service,  it  was 
held  that  he  was  the  "servant"  of  the  prosecutor.  R.  v.  Bailey  (1871),  12  . 
(Dox  66.  And  where  a  director  of  a  joint  stock  company  was  employed  at  a 
salary  to  superintend  its  business  and  collect  monies  due  to  the  company, 
he  is  a  servant  of  the  company.  R.  v.  Stuart,  [1894]  1  Q.B.  310.  But  a 
person  employed  by  the  prosecutors  as  their  agent  for  the  sale  of  coal  on 
commission  and  to  collect  money  in  connection  with  his  orders,  but  who 
was  at  liberty  to  dispose  of  his  time  as  he  thought  best  and  to  get  or 
abstain  from  getting  orders  as  he  might  choose  was  held  not  to  be  a  "clerk" 
or  "servant."    R.  v.  Bowers  (1866),  L.R.  1  C.C.R.  41,  10  Cox  C.C.  250. 

And  where  the  accused  was  a  collector  and  accountant  carrying  on  an 
independent  business,  and  was  employed  by  the  prosecutors  to  collect 
certain  accounts  for  them  on  commission,  and  he  was  to  pay  over  the  net 
proceeds  as  the  collections  were  made,  but  time  and  mode  of  collecting  were 
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left  to  the  discretion  of  the  collector,  it  was  held  that  he  was  not  a  ''clerk" 
or  "seryant"  of  the  prosecutors.    R.  v.  Hall  (1875),  13  Cox  C.C.  49. 

In  Regina  v.  Topple,  3  Russell  &  Chesley  (Nova  Scotia),  566,  the 
accused,  not  having  been  in  the  employ  of  the  prosecutor,  was  sent  by  him 
to  one  M.  with  a  horse,  as  to  which  M.  and  the  prosecutor,  who  owned  the 
horse,  and  had  some  negotiations,  with  an  order  to  M.  to  give  the  bearer  a 
cheque,  if  the  horse  suited.  Owing  to  a  difference  in  the  price  the  horse 
was  not  taken,  and  the  accused  brought  it  back.  Shortly  afterwards  the 
accused,  without  any  authority  from  the  prosecutor,  took  the  horse  to  M. 
and  sold  it  as  his  own  property  or  professing  to  have  the  right  to  dispose  of 
it,  and  received  the  money.  It  was  held  the  money  was  not  received  by  the 
accused  as  clerk  or  servant  of  the  prosecutor,  and  a  conviction  for  em- 
bezzlement was  set  aside.    Regina  v.  Topple,  3  Russell  &  Ches.  566. 

A  charge  against  a  city  officer  for  collecting  sums  of  money  upon  the 
pretence  that  they  were  payable  to  the  city  and  not  thereafter  accounting 
for  the  same  is  not  sustainable  as  a  charge  of  theft,  if  in  fact  the  sums  col- 
lected were  not  payable  to  the  city.  To  constitute  the  offence  of  theft 
(sec.  347),  or  of  theft  by  a  clerk  (sec.  359  (a) ),  or  of  theft  by  municipal 
employees  (sec.  359  (c) ),  the  person  alleged  to  have  been  defrauded  by  the 
taldng  must  have  had  a  right  at  the  time  of  the  taking  either  to  the  owner- 
ship or  to  the  possession  of  the  property  taken.  R.  v.  Tessier  (1900),  5 
Can.  Cr.  Cas.  73  (Que.). 

An  indictment  against  a  Government  or  municipal  officer  for  theft  or 
embezzlement  under  Code  sec.  359  (c)  would  be  demurrable  if  it  did  not 
allege  that  the  officer  had  received  the  money  by  virtue  of  his  employment, 
but  on  such  being  alleged  and  proved,  the  wrons^ful  anoropriation  is  an 
offence  under  sec.  359  (c)  whether  the  property  be  public  (or  mtmicipal) 
property  or  not.    Ibid. 

The  relationship  of  servant  or  clerk,  etc.,  is  essential  to  this  offence 
and  should  be  proved  by  the  prosecution  with  proper  evidence.  If  the  con- 
tract of  hiring  was  in  writing,  and  the  writing  is  still  in  existence,  it  should 
be  produced.  R.  v.  Taylor  (1867),  10  Cox  C.C.  544.  The  prisoner's  answer 
to  the  charge  may  be  that  by  the  terms  of  the  hiring,  he  was  entitled  to 
retain  money  received  by  him  for  the  firm  to  be  spent  for  the  firm's  pur- 
poses and  in  that  case  it  is  essential  that  the  written  contract  should  be 
produced  if  the  firm  have  it.    R.  v.  Dodson,  33  LJ.  (Eng.)  547. 

On  an  indictment  for  theft  as  servants,  the  evidence  shewed  that  the 
complainant  advancfed  money  to  the  prisoners  to  buy  rags,  which  they  were 
to  sell  to  the  complainant  at  a  certain  price,  their  profit  to  consist  in  the 
difference  between  the  rate  they  could  buy  the  rags,  and  this  fixed  price. 
The  prisoners  consumed  the  money  in  drinks  and  bought  no  rags.  It  was 
held  that  no  theft  was  shewn.     R.  v.  Charest,  9  L.X.  114. 

Evidence  only  of  a  general  deficiency  in  the  clerk's  books  will  not  sup- 
port the  indictment;  but  if  in  addition  to  the  evidence  of  general  deficiency 
there  is  evidence  of  unlawful  appropriation,  though  no  precise  sum  paid  by 
any  particular  person  is  proved  to  have  been  taken,  it  will  be  sufficient.  R. 
V.  Glass  (1877),  1  Montreal  I>eg.  News  141;  Ramsay's  Quebec  Cases  186; 
R.  V.  Cummings,  4  U.C.L.J.  182. 

A  director  of  a  corporation  may  also  be  its  clerk  or  servant  and  amen- 
able as  such  to  the  provisions  of  sec.  359.    R.  v.  Stuart,  [1894]  1  Q.B.  310. 

Pretended  purchase,^ — In  the  King  v.  Tideswell,  [1905]  2  K.B.  273, 
21  Times  L.R.  531,  the  prisoner  was  in  the  habit  of  buying  accumulations 
of  ashes  from  a  manufacturing  concern,  which  were  to  be  paid  for  by 
weight  as  ascertained  by  the  company's  weigher.  The  company's  weigher 
in  collusion  with  the  prisoner  fraudulently  weighed  and  delivered  to  the 
prisoner  32  tons  13  cwt.  of  the  ashes  and  entered  the  wei^rht  in  the  book  as 
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being  31  tons  3  cwt.  only.  The  Court  for  Crown  Cases  Reserved  held  that 
the  prisoner  was  rightly  convicted  of  stealing  1  ton  10  cwt,,  and  that  the 
property  in  the  ashes  had  not  passed  to  the  prisoner  by  the  terms  of  sale, 
as  the  ashes  had  not  been  sold  in  bulk,  but  it  was  understood  that  the 
quantities  sold  were  to  be  defined  by  weighing. 

860«  Every  one  who  steals  any  chattel  or  fixture  let  to  be 
used  by  him  in  or  with  any  house  or  lodg^g  is  guilty  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment,  and, 
if  the  value  of  such  chattel  or  fixture  exceeds  the  sum  of  twenty- 
five  dollars,  to  four  years'  imprisonment.    55-56  V.,  c.  29,  s.  322. 

Indictment.'] — ^An  indictment  may  be  preferred  against  any  person  who 
steals  any  chattel  let  to  be  used  by  him  in  or  with  any  house  or  lodging, 
or  who  steals  any  fixture  so  let  to  be  used,  in  the  same  form  as  if  the 
offender  was  not  a  tenant  or  a  lodger,  and  in  either  case  the  property  may 
be  laid  in  the  owner  or  person  letting  to  hire.     Sec.  848. 

Wilful  injury  to  huilding.l — It  is  also  an  offence  under  sec.  629  for 
any  person,  being  possessed  of  any  dwelling  house  or  other  building  or  part 
of  any  dwelling  house  or  other  building,  which  is  held  for  any  term  of 
years  or  other  less  term  or  at  will,  or  held  over  after  the  termination  of 
any  tenancy,  wilfully  and  to  the  prejudice  of  the  owner  to  pull  down  or 
sever  from  the  freehold  any  fixture  fixed  in  or  to  such  dwelling  house  or 
building  or  part  of  such  dwelling  house  or  building. 

As  to  stealing  metal  fences,  area  guards,  etc.,  see  sec.  372. 

861.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who,  either  during  the  life  of  the  tes- 
tator or  after  his  death,  steals  the  whole  or  any  part  of  a  testa- 
mentary instrument,  whether  the  same  relates  to-  real  or  per- 
sonal property,  or  to  both.    55-56  V.,  c.  29,  s.  323. 

Every  one  who  destroys,  cancels,  conceals  or  obliterates  any  document 
of  title  to  f?oods  or  lands,  or  any  valuable  security,  testamentary  instru- 
ment, or  judicial,  official  or  other  document,  for  any  fraudulent  purpose,  is 
guilty  of  an  indictable  offence  and  liable  to  the  same  punishment  as  if  he 
had  stolen  such  document,  security  or  instrument.    Sec.  396. 

Testamentary  instrument.] — ^The  expression  "testamentary  instrument" 
includes  any  will,  codicil,  or  other  testamentary  writing  or  appointment,  as 
well  during  the  life  of  the  testator  whose  testamentary  dispK>sition  it  pur- 
ports to  be  as  after  his  death,  whether  the  same  relates  to  real  or  personal 
property,  or  both.    Sec.  2  (37). 

862.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who  steals  the  whole  or  any  part 
of  any  document  of  title  to  lands  or  goods.  55-56  V.,  c.  29, 
s.  324. 

Document  of  title.] — ^The  expression  "document  of  title  to  goods"  in- 
cludes any  bill  of  lading,  India  warrant,  dock  warrant,  warehousekeeper'a 
certificate,  warrant  or  order  for  the  delivery  or  transfer  of  any  goods  or 
valuable  thing,  bought  and  sold  note,  or  any  other  document  used  in  the 
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ordinary  course  of  business  as  proof  of  the  possession  or  control  of  goods, 
authorizing,  or  purporting  to  authorize,  either  by  endorsement  or  by  de- 
livery, the  possessor  of  such  document  to  transfer  or  receive  any  goods 
thereby  represented  or  therein  mentioned  or  referred  to.  Sec.  2  (11). 

The  expression  "document  of  title  to  lands"  includes  any  deed,  map, 
paper  or  parchment  written  or  printed,  or  partly  written  and  partly 
printed,  being  or  containing  evidence  of  the  title,  or  any  part  of  the  title, 
to  any  real  property,  or  to  any  interest  in  any  real  property,  or  any 
notarial  or  registrar's  copy  thereof,  or  any  duplicate  instrument,  memorial, 
certificate  or  document  authorized  or  required  by  any  law  in  force  in  any 
part  of  Canada  respecting  registration  of  titles,  and  relating  to  such  title. 
Sec.  2  (12). 

See  also  note  to  preceding  section. 

368«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Of  judicial 
to  three  years'  imprisonment  who  steals  the  whole  or  any  part  ^^ *^®^**^ 
of  any  record,  writ,  return,  affirmation,  recognizance,  cognovit 
aciionemy  biU,  petition,  answer,  decree,  panel,  process,  interro- 
gatory, deposition,  affidavit,  rule,  order  or  warrant  of  attorney, 
or  of  any  original  document  whatsoever  of  or  belonging  to  any 
court  of  justice,  or  relating  to  any  cause  or  matter  begun, 
depending  or  terminated  in  any  such  court,  or  of  any  original 
document  in  any  wise  relating  to  the  business  of  any  office  or 
employment  under  His  Majesty,  and  being  or  remaining  in 
any  office  appertaining  to  any  court  of  justice,  or  in  any  gov- 
ernment or  public  office.    55-56  V.,  c.  29,  s.  325. 

Deatroi^ng  or  concealing  court  documents.] — See  sec.  3d6. 

364«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  imprisonment  for  life,  or  for  any  term  not  less  than  three 
years,  who  steals, — 

(a)  a  post  letter  bag ;  or.  Post  letteri, 

(b)  a  post  letter  from  a  post  letter  bag  or  from  any  post  ^^' 
office,  or  from  any  officer  or  person  employed  in  any  busi- 
ness of  the  post  office  of  Canada,  or  from  a  mail ;  or, 

(c)  a  post  letter  containing  any  chattel,  money  or  valuable 
security;  or, 

(d)  any  chattel,  money  or  valuable  security  from  or  out  of 
a  post  letter.    55-56  V.,  c.  29,  s.  326. 

Post  letter  and  post  letter  hag.] — See  the  Post  Office  Act  for  statutory 
definitions  of  these  terms. 

Evidence.'^ — ^A  confession  by  an  accused  person  charged  with  stealing 
post  letters,  induced  by  a  false  statement  made  to  him  by  a  detective  em- 
ployed by  the  prosecution,  in  presence  of  a  post  office  inspector,  that  the 
accused  had  been  seen  taking  the  letters,  will  render  the  confession  inadmis- 
sible in  evidence  against  the  accused.  R.  v.  MacDonald  (1896),  2  Can.  Cr. 
Cas.  221. 
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A  decoy  letter  upon  which  postage  had  been  paid,  written  by  a  post 
office  inspector  and  delivered  by  him  to  the  proper  sorting  officer  for  dis- 
tribution, is  a  "post  letter"  within  the  meaning  of  Cr.  Code  sees.  364  and 
365  and  of  the  Post  Office  Act.  R.  v.  Ryan  (1906),  9  Can.  Cr.  Cas.  347,  9 
O.L.R.  137. 

A  decoy  letter,  duly  stamped  and  placed  by  post  office  officials  amongst 
the  letters  at  a  post  office  for  the  purpose  of  testing  the  honesty  of  the 
letter  carrier  whose  duty  it  was  to  deal  with  the  same,  is  none  the  less  a 
"post  letter"  because  of  its  being  directed  to  a  fictitious  address.  If  the 
carrier  should  fail  to  report  the  letter  as  required  by  the  post  office  regu- 
lations or  to  return  it  within  a  reasonable  time  to  his  superior  officer,  he 
would  be  guilty  of  unlawfully  detaining  the  letter  under  the  Post  Office 
Act.    Mayer  v.  Vaughan  ( 1901 ) ,  5  Can.  Cr.  Cas.  392,  6  Can.  Cr.  Cas.  68. 

The  president  of  a  department  in  a  post  office  put  a  half-sovereign  into 
a  letter,  on  which  he  wrote  a  fictitious  address,  and  dropped  the  letter  with 
the  money  in  it  into  the  letter  box  of  a  post  office  receiving  house,  where 
the  prisoner  was  employed  in  the  service  of  the  post  office.  The  prisoner 
stole  the  letter  and  money.  Held,  that  this  was  a  stealing  of  a  post 
letter  containing  money,  and  that  it  was  not  the  less  a  post  letter  because 
it  had  a  fictitious  address.    R.  v.  Young,  2  C.  &  K.  466. 


Penalty. 


Idem. 


366«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  any  term  not  exceeding  seven  years,  and 
not  less  than  three  years,  who  steals, — 

(a)  any  post  letter,  other  than  post  letters  referred  to  in  the 

last  preceding  section ; 
(h)  any  parcel  sent  by  parcel  post,  or  any  article  contained 

in  any  such  parcel;  or, 
(c)  any  key  suited  to  any  lock  adopted  for  use  by  the  Post 

Office  Department,  and  in  use  on  any  Canada  mail  or  mail 

bag.    55-56  V.,  c.  29,  s.  327. 

Stealing  letters.] — Evidence  is  admissible  of  a  confession  made  by  the 
accused  in  answer  to  questions  put  to  him  prior  to  the  laying  of  the  charge 
by  a  person  in  authority  over  him,  if  it  be  proved  affirmatively  that  no 
threat  was  made  nor  inducement  held  out  in  respect  thereof.  On  a  Crown 
witness  being  interrogated  as  to  an  alleged  confession  made  by  the  accused, 
and  the  defendant  objecting  to  its  being  received,  counsel  for  the  defendant 
may  be  allowed  to.  intervene  on  the  examination  to  cross-examine  on  the 
question  of  the  confession  being  a  voluntary  one,  with  a  view  of  excluding 
evidence  thereof.    The  King  v.  Ryan,  9  Can.  Cr.  Cas.  347,  9  O.L.R.  137. 

A  confession  by  the  accused  person  charged  with  stealing  post  letters 
from  a  post  office  box  is  not  admissible  in  evidence  against  him  if  it  were 
Induced  by  a  false  statement  made  to  him  by  a  detective  employed  by  the 
prosecution  in  presence  of  a  post  office  inspector,  that  the  accused  had  been 
seen  taking  the  letters.  R.  v.  MacDonald  (1896),  2  Can.  Cr.  Cas.  221 
(N.W.T.). 

A  person  improperly  inducing  a  postman  to  deliver  letters  to  persons 
not  entitled  to  have  them,  to  enable  them  to  commit  a  fraud,  may  be  con- 
victed as  a  principal  with  the  postman  for  stealing  them.  R.  v.  James 
(1890),  24  Q.B.D.  439. 

Other  postal  offences  and  penalties,'] — Every  one  who  unlawfully  opens 
any  post  letter  bag,  or  unlawfully  takes  any  letter  out  of  such  bag,  is 
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guilty  of  an  indictable  offence,  and  liable  to  imprisonment  for  five  years. 
Post  Office  Act,  K.S.C.,  ch.  66,  sec.  117. 

Eveiy  one  who  unlawfully  issues  any  money  order  with  fraudulent 
intent,  is  guilty  'of  an  indictable  offence,  and  liable  to  imprisonment  for 
a  term  not  less  than  three  years.     Ibid.    Sec.  118. 

Every  one  who  (a)  forgds,  counterfeits  or  imitates  any  postage  stamp 
issued  or  used  under  the  authority  of  this  Act,  or  by  or  under  the  author- 
ity of  the  Government  or  proper  authority  of  the  United  Kingdom,  or  of 
any  British  possession,  or  of  any  foreign  country;  or,  (b)  knowingly  uses 
any  such  forged,  counterfeit  or  imitated  stamp;  or,  (c)  engraves,  cuts, 
sinks,  or  makes  any  plate,  die  or  other  thing  whereby  to  forge,  coimterfeit 
or  imitate  such  stamp  or  any  part  or  portion  thereof;  or,  (d)  has  posses- 
sion of  any  such  plate,  die  or  other  thing  as  aforesaid,  except  by  the  per-  • 
mission  in  writing  of  the  Postmaster  General,^  or  of  some  officer  or  person 
.  who,  under  regulations  made  in  that  behalf,  niay  lawfully  grant  sucn  per- 
mission; or,  (e)  forges,  counterfeits  or  unlawfully  imitates,  uses  or  affixes, 
to  or  upon  any  letter  or  packet,  any  stamp,  signature,  initials,  or  other 
mark  or  sign  piu-porting  that  such  letter  or  packet  ought  to  pass  free  of 
postage,  or  at  a  lower  rate  of  postage,  or  that  the  postage  thereon  or  any 
part  thereof  has  been  prepaid  or  ought  to  be  paid  by  or  charged  to  any 
person  or  department  is  guilty  of  an  indictable  offence,  and  liable  to 
imprisonment  for  life,  or  for  a  term  not  less  than  five  years.  Ibid. 
Sec.  119. 

■ 

Every  one  who  forges,  counterfeits  or  imitates  any  post  office  money 
order,  or  advice  of  such  money  order,  or  any  signature  or  writing  in  or 
upon  any  post  office  money  order,  or  money  order  advice,  with  intent  to 
defraud,  is  guilty  of  an  indictable  offence,  and  liable  to  imprisonment  for 
any  term  not  exceeding  seven  years,  and  not  less  than  two  years.  Ibid. 
Sec.  120. 

Every  one  who  unlawfully  opens,  or  wilfully  keeps,  secretes,  delays  6t 
detains,  or  procures,  or  suffers  to  be  unlawfully  opened,  kept,  secreted,  or 
detained,  any  post  letter  bag  or  any  post  letter,  whether  the  same  came 
into  the  possession  of  the  offender  by  finding  or  otherwise  howsoever,  or 
after  payment  or  tender  of  the  postage  thereon,  if  payable  to  the  person 
having  possession  of  the  same,  neglects  or  refuses  to  deliver  up  any  post 
letter  to  the  person  to  whom  it  is  addressed  or  who  is  legally  entitled  to 
receive  the  same,  is  guilty  of  an  indictable  offence.    Ibid.     Sec.  121. 

Every  one  who  incloses  in  or  with  any  letter,  packet  or  other  mailable 
matter  sent  by  post,  or  puts  into  any  post  office,  any  explosive,  dangerous 
or  destructive  substance  or  liquid  or  any  matter  or  thing  likely  to  injure 
any  letter  or  other  mailable  matter  or  the  person  of  any  officer  or  servant 
of  the  post  office  is  guilty  of  an  indictable  offence.    Ibid.    Sec.  122. 

Every  one  who  incloses  (a)  a  letter  or  letters,  or  any  writing  intended 
to  serve  the  purpose  of  a  letter  or  post  card,  in  a  parcel  posted  for  the 
parcel  post,  or  in  a  packet  of  samples  or  patterns  posted  to  pass  at  the 
rate  of  postage  applicable  to  samples  and  patterns;  or,  (b)  incloses  a 
letter  or  post  card  or  any  writing  to  serve  the  purpose  of  a  letter  or  post 
card,  or  any  other  thing  in  a  newspaper  posted  to  pass  as  a  newspaper  at 
the  rate  of  postage  applicable  to  newspapers,  except  in  the  case  of  the 
accounts  and  receipts  of  newspaper  publishers  and  of  the  printed  circulars 
inviting  subscriptions,  and  the  printed  envelopes  addressed  to  such  pub- 
lishers, which  will  be  permitted  to  pass  folded  or  inclosed  within  the  news- 
papers sent  by  them;  or,  (c)  a  letter  or  any  writing  intended  to. serve  the 
purpose  of  a  letter  or  post  card,  in  any  mail  matter  sent  by  post  not  being 
a  letter  shall  incur  a  penalty  not  exceeding  forty  dollars  and  not  less  than 
ten  dollars  in  each  case.    Ibid.    Sec.  123. 

20 — CBIM.    CODE. 
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Every  one  who,  with  fraudulent  intent,  removes  from  any  letter,  news- 
paper or  other  mailable  matter  sent  by  post,  any  postage  stamp  which  has 
been  affixed  thereon,  or  wilfully,  with  intent  aforesaid,  removes  from  any 
postage  stamp  or  post  card,  post  band  or  wrapper  which  has  been  previ- 
ously used,  any  mark  which  has  been  made  thereon,  at  any  post  office,  is 
guilty  of  an  indictable  offence.    Ibid.    Sec.  12i. 

Every  one  who  abandons,  or  obstructs  or  wilfully  delays  the  passing 
or  progress  of  any  mail,  or  any  car,  train,  locomotive  engine,  tender,  car- 
riage, vessel,  horse  or  animal  employed  in  conveying  any  mail  on  any 
railway,  public  highway,  river,  canal,  or  water  communication,  is  guilty 
of  an  indictable  offence.    Ibid.    Sec.  125. 

Every  one  who,  being  a  mail  carrier  or  person  employed  to  convey  any 
mail,  post  letter  bag  or  post  letters,  is  guilty  of  any  act  of  dnmkenness, 
negligence  or  misconduct  whereby  the  safety  or  punctual  delivery  of  such 
mail,  post  letter  bag  or  post  letters  might  be  endangered,  or  contrary  to  . 
this  Act  or  any  regulation  made  under  it,  collects,  receives  or  delivers  any 
letter  or  other  mailable  matter,  or  neglects  to  use  due  care  and  diligence 
to  convey  any  mail,  post  letter-bag  or  post  letter  at  a  rate  of  speed  ap- 
pointed therefor  by  the  regulations  then  in  force  or  the  contract  under 
which  he  acts,  is  guilty  of  an  indictable  offence.    Ibid.    Sec.  126. 

No  person  other  than  a  postmaster  shall  exercise  the  business  of  selling 
postage  stamps  or  stamped  envelopes  to  the  public,  unless  duly  licensed  so 
to  do  by  the  Postmaster  General  and  under  such  conditions  as  he  pre- 
scribes; and  every  person  who  violates  this  provision  by  selling  postage 
stamps  or  stamped,  envelopes  to  the  public  trithout  a  license  from  the 
Postmaster  General,  shall,  on  summary  conviction,  incur  a  penalty  not 
exceeding  forty  dollars  for  each  offence.  Post  Office  Act,  R.S.G.,  ch.  66,  sec. 
134. 

Every  person  who  uses  or  attempts  to  use  in  prepayment  of  postage 
on  any  letter  or  mailable  matter  posted  in  Ganada,  any  postage  stamp 
which  has  been  before  used  for  a  like  purpose,  or  who  uses  or  attempts  to 
use  for  the  purpose  of  transmission  by  or  through  the  post,  any  post  card, 
or  stamped  envelope  or  stamped  post  band  or  wrapper,  which  has  been 
before  used  for  a  like  purpose,  shall  incur  a  penalty  not  exceeding  forty 
dollars  and  not  less  than  ten  dollars  for  every  such  offence ;  and  the  letter 
or  other  mailable  matter  on  which  such  stamp  has  been  so  improperly  used, 
and  the  post  card,  stamped  envelope,  or  stamped  post  band  or  wrapper  so 
used  more  than  once  may  be  detained,  or  in  the  discretion  of  the  Post- 
master General  forwardea  to  its  destination  charged  with  double  postage. 
Post  Office  Act,  R.S.C.,  ch.  66,  sec.  135. 

Any  person  who,  otherwise  than  in  conformity  w^ith  the  Post  Office 
Act,  collects,  sends,  conveys  or  delivers,  or  undertakes  to  collect,  send, 
convey  or  deliver  any  letter  within  Ganada,  or  receives  or  has  in  his  posses- 
sion within  Ganada  any  letter  for  the  purpose  of  so  conveying  or  delivering 
it,  shall,  for  each  and  every  letter  so  unlawfully  collected,  sent,  conveyed 
or  delivered,  or  undertaken  so  to  be,  or  found  in  his  possession,  incur  a 
penalty  not  exceeding  twenty  dollars.    Ibid.    Sec.  136(2). 

366«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  steals  any  printed  vote  or  pro- 
ceeding, newspaper,  printed  paper  or  book,  packet  or  package 
of  patterns  or  samples  of  merchandise  or  goods,  or  of  seeds, 
cuttings,  bulbs,  roots,  scions  or  grafts,  or  any  post  card  or  other 
mailable  matter,  other  than  a  post  letter,  sent  by  mail.  55-56 
v.,  c.  29,  s.  328. 
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Destroying  mailable  maiterJ] — ^Every  one  is  guilty  of  the  indictable 
offonce  of  mischief  who  wilfully  destroys  or  damages  any  parcel  sent  by 
parcel  post,  any  packet  or  package  of  patterns  or  samples  of  merchandise 
or  goods,  or  of  seeds,  cuttings,  bulbs,  roots,  scions  or  grafts,  or  any  printed 
vote  or  proceeding,  newspaper,  printed  paper  or  book,  or  other  mailable 
matter  not  being  a  post  letter,  sent  by  mail;  sec.  510  (D.) ;  and  for  such 
offence  is  liable  to  five  years'  imprisonment.    Ibid. 

867«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Election 
to  a  fine  in  the  discretion  of  the  court,  or  to  seven  years'  documents, 
imprisonment,  or  to  both  fine  and  imprisonment,  who  steals,  or 
unlawfully  takes  from  any  person  having  the  lawful  custody 
thereof,  or  from  its  lawful  place  of  deposit  for  the  time  being, 
any  writ  of  election,  or  any  return  to  a  writ  of  election,  or  any 
indenture,  poll-book,  voters'  list,  certificate,  affidavit  or  report, 
ballot,  or  any  document  or  paper  made,  prepared  or  drawn  out 
according  to  or  for  the  requirements  of  any  law  in  regard  to 
Dominion,  provincial,  municipal  or  civic  elections.  55-56  V., 
c.  29,  s.  329. 

The  offences  of  destroying,  injuring  or  obliterating  poll  books,  voters' 
lists,  etc.,  are  provided  for  by  sec.  528. 

368«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Railway 
to  two  years'  imprisonment  who  steals  any  tramway,  railway  tickets, 
or  steamboat  ticket,  or  any  order  or  receipt  for  a  passage  on 
any  railway  or  in  any  steamboat  or  other  vessel.     55-56  V., 
c.  29,  s.  330. 

369.  Every  one  is  guilty  of  an  indictable  offence  and  liable  cattle. 
to  fourteen  years'  imprisonment  who  steals  any  cattle.     55-56 
v.,  c.  29,  s.  331. 

Conviction  for  cattle  fraudJ] — When  an  offence  under  sec.  369  is 
charged  and  not  proved,  but  the  evidence  establishes  an  offence  under  sec- 
tion 392  the  accused  may  be  convicted  of  such  latter  offence  and  pimished 
accordingly.    Code  sec.  953. 

Summary  trial  in  y.W.T,"] — ^The  indictable  offence  of  "stealing  cattle" 
is  theft  within  the  provisions  of  the  North-West  Territories  Act  respecting 
summary  trials  without  a  jury.  Although  the  pimishment  which  may  be 
awarded  on  a  conviction  for  stealing  cattle  is  greater  than  that  which 
may  be  awarded  on  a  conviction  for  stealing  certain  other  classes  of  pro- 
perty, a  person  charged  with  having  stolen  cattle  the  value  of  which  does 
not,  in  the  opinion  of  the  trial  judge,  exceed  $200,  has  not  the  right  in 
the  N.W.  Territories  to  be  tried  by  jury.  R.  v.  Pachal  (1899),  6  Can.  Cr. 
Cas.  34  (N.W.T.). 

Any  oaitle,] — ^The  expression  "caltle"  includes  any  horse,  mule,  ass, 
swine,  sheep  or  goat,  as  well  as  any  neat  cattle  or  animal  of  the  bovine 
species,  and  by  whatever  technical  or  familiar  name  known,  and  shall  apply 
to  one  animal  as  well  as  to  many.    Sec.  2(5). 
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Killing  tDiih  intent  to  steal  J] — ^Every  one  commits  theft  and  steals  the 
creature  killed  who  kills  any  living  creature  capable  of  being  stolen,  with 
intent  to  steal  the  carcase,  skin,  plumage,  or  any  part  of  such  creature. 
Sec.  350. 

Killing  or  wdunding  cattle."] — ^Every  one  is  guilty  of  the  indictable 
offence  of  '^mischief,"  who  wilfully  destroys  or  damages  any  cattle  or  the 
young  thereof,  if  the  damage  be  caused  by  killing,  maiming,  poisoning  or 
wounding;  sec.  510  (B.  (b.));  and  is  liable  for  such  offence  to  fourteen 
years*  imprisonment.    Ibid. 

Attempt  to  injure  cattleJ] — Every  one  is  guilty  of  an  indictable  offence 
and  liable  to  two  years'  imprisonment  who  wilfully  attempts  to  kill,  maim, 
woimd,  poison  or  injiu-e  any  cattle  or  the  young  thereof,  or  wilfully  places 
poison  in  such  a  position  as  to  be  easily  partaken  of  by  any  such  animal. 
Sec.  536.  Every  one  who,  having  an  intent  to  commit  an  offence,  does  or 
omits  an  act  for  the  purpose  of  accomplishing  his  object  is  guilty  of  an 
attempt  to  commit  the  offence  intended  whether  under  the  circumstances 
it  was  possible  to  commit  such  offence  or  not.    Sec.  72. 

Threats  to  injure  cattle,'] — Every  one  is  guilty  of  an  indictable  offence 
and  liable  to  two  years*  imprisonment  who  sends,  delivers  or  utters,  or 
directly  or  indirectly  causes  to  be  received,  knowing  the  contents  thereof, 
any  letter  or  writing  threatening  to  kill,  maim,  wound,  poison  or  injure 
cAiy  cattle.     Section  538. 

Dogs,  370.  Every  one  who  steals  any  dog,  or  any  bird,  beast  or 

^*?%ir***^*  other  animal  ordinarily  kept  in  a  state  of  confinement  or  for 
animals.  any  domestic  purpose,  or  for  any  lawful  purpose  of  profit  or 
advantage,  is,  if  the  value  of  the  property  stolen  exceeds  twenty 
dollars,  guilty  of  an  indictable  offence  and  liable  to  a  penalty 
not  exceeding  fifty  dollars  over  and  above  the  value  of  the 
property  stolen,  or  to  two  years'  imprisonment,  or  to  both,  and 
if  the  value  of  the  property  stolen  does  not  exceed  twenty 
dollars,  is  guilty  of  an  offence  and  liable  upon  summary  con- 
viction to  a  penalty  not  exceeding  twenty  dollars  over  and  above 
such  value,  or  to  one  month's  imprisonment  with  hard  labour. 

Subsequent  2.  Every  one  who,  having  been  previously  convicted  of  an 

offence  under  this  section,  is  summarily  convicted  of  another 
offence  thereunder,  is  liable  to  three  months'  imprisonment  with 
hard  labour.    63-64  V.,  c.  46,  s.  3. 

Injuries  to  dogs,  hirds^  etc.] — Every  one  is  guilty  of  an  offence  and 
liable,  on  summary  conviction,  to  a  penalty  not  exceeding  one  himdred 
dollars  over  and  above  the  amount  of  injury  done,  or  to  three  months' 
imprisonment  with  or  without  hard  labour,  who  wilfully  kills,  maims, 
wounds,  poisons  or  injures  any  dog,  bird,  beast,  or  other  animal,  not  being 
cattle,  but  being  either  the  subject  of  larceny  at  common  law,  or  being 
ordinarily  kept  in  a  state  of  confinement;  or  kept  for  any  lawful  purpose. 
Sec.  537.  For  the  second  offence  the  offender  is  liable  to  a  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court.    Ibid. 
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871.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Oysters, 
to   seven   years'   imprisonment   who   steals   oysters   or   oyster 
iTrood. 

2.  Every  one  is  guilty  of  an  indictable  offence  and  liable  to  Using 
three  months*  imprisonment  who  unlawfully  and  wilfully  uses  ^l^^  ^' 
any  dredge  or  net,  instrument  or  engine  whatsoever,  for  the  means  to 
purpose  of  taking  oysters  or  oyster  brood,  within  the  limits  of  take 
any  oyster  bed,  laying  or  fishery  the  property  of  any  other  ^y****"*' 
person,  and  sufficiently  marked  out  or  known  as  such,  although 

none  are  actually  taken,  or  unlawfully  and  wilfully  with  any 
net,  instrument  or  engine,  drags  upon  the  ground  of  any  such 
bed,  laying  or  fishery. 

3.  Nothing  in  this  section  applies  to  any  person  fishing  for  Saving, 
or  catching  any  swimming  fish  within  the  limits  of  any  oyster 
fishery  with  any  net,  instrument  or  engine  adapted  for  taking 
swimming  fish  only.    55-56  V.,  c.  29,  s.  334. 

Indictment.] — ^An  indictment  under  this  section  shall  be  deemed  suffi- 
cient if  the  oyster  bed,  laying  or  fishery  is  described  by  name  or  otherwise, 
without  stating  the  same  to  be  in  any  particular  county  or  place.  Sec- 
tion 864(e). 

372.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Stealing 
to  seven  years'  imprisonment  who  steals  any  glass  or  woodwork  ^bSSdim 
belonging  to  any  building  whatsoever,  or  any  lead,  iron,  copper,  or  in  land, 
brass  or  other  metal,  or  any  utensil  or  fixture,  whether  made 
of  metal  or  other  material,  or  of  both,  respectively  fixed  in  or 
to  any  building  whatsoever,  or  any  thing  made  of  metal  fixed 
in  any  land,  being  private  property,  for  a  fence  to  any  dwell- 
ing-house, garden  or  area,  or  in  any  square  or  street,  or  in  any 
place  dedicated  to  public  use  or  ornament,  or  in  any  burial 
ground.    55-56  V.,  c.  29,  s.  335. 

This  is  a  statutory  offence  and  was  not  larceny  at  common  law.  R.  v. 
Millar  ( 1837 ) ,  7  C.  &  P.  665. 

A  wharf  may  be  a  building  under  this  section.  R.  v.  Rice  (1859),  28 
L.J.M.C.  64;  and  so  may  an  unfinished  structure  intended  for  a  dwelling, 
the  roof  of  which  has  not  been  completed.  R.  y.  Worrall  (1836),  7  C.  &  P. 
616. 

The  evidence  of  a  house  agent  that  he  managed  the  property  for  p.  non- 
resident and  collected  the  rents  for  him  is  sufficient  evidence  of  the  owner- 
ship of  such  non-resident  in  proving  an  offence  under  this  section.  R.  v. 
Brummitt  (1861),  L.  &  C.  9. 

873«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Trees,  etc., 
to  two  years'  imprisonment  who  steals  the  whole  or  any  part  of  ^'*^«^al»« 
any  tree,  sapling  or  shrub,  or  any  underwood,  the  thing  stolen 
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of  twenty-  being  of  the  value  of  twenty-five  dollars,  or  of  the  value  of  five 
five  dollars.  (joUara  if  the  thing  stolen  grows  in  any  park,  pleasure  ground, 
Of  the  value  garden,  orchard  or  avenue,  or  in  any  ground  adjoining  or  be- 
longing to  any  dwelling-house.    55-56  V.,  c.  29,  s.  336. 

Stealing  trees  toorth  lese  than  $25.] — Whenever  by  the  same  clause  of 
a  statute  an  offence  is  declared  and  a  special  mode  of  prosecution  for 
such  offence  is  provided,  that  mode  is  presumed  to  be  exclusive.  A  theft 
of  growing  trees  of  a  value  of  less  than  $25  from  farm  woodland  is  not  an 
indictable  offence  but  a  matter  of  summary  conviction  under  Code  sec.  374, 
except  for  a  third  offence,  as  thereby  provided.  The  King  v.  Beauvais,  7 
Can.  Cr.  Cas.  494. 

Unlawful  poaaesaion  of  tree.'] — See  sec.  395. 


Trees,  etc., 
of  the  value 
of  twenty- 
five  cents. 


Second 
offence. 


Subsequent 
offence. 


374.  Every  one  who  steals  the  whole  or  any  part  of  any 
tree,  sapling  or  shrub,  or  any  underwood,  the  value  of  the 
article  stolen,  or  the  amount  of  the  damage  done,  being  twenty- 
five  cents  at  the  least,  is  guilty  of  an  offence  and  liable,  on 
summary  conviction,  to  a  penalty  not  exceeding  twenty-five 
dollars  over  and  above  the  value  of  the  article  stolen  or  the 
amount  of  the  injury  done. 

2.  Every  one  who,  having  been  convicted  of  any  such 
offence,  afterwards  commits  any  such  offence,  is  liable,  on  sum- 
mary conviction,  to  three  months'  imprisonment  with  hard 
labour. 

3.  Every  one  who,  having  been  twice  convicted  of  any  such 
offence,  afterwards  commits  any  such  offence  is  guilty  of  an 
indictable  offence  and  liable  to  five  years'  imprisonment.  55-56 
v.,  c.  29,  s.  337. 

Juriadictioti.] — ^A  theft  of  growing  trees  of  a  value  of  less  than  $25 
from  farm  woodland  is  not  an  indictable  offence  but  a  matter  of  sununary 
conviction  under  Code  sec.  374,  except  for  a  third  offence,  as  thereby  pro- 
vided.   R.  V.  Beauvais  (1904),  7  Can.  Cr.  Cas.  494  (Que.). 

The  amount  of  the  damage  done  J] — ^This  refers  to  the  actual  damage 
to  the  tree  itself  not  consequential  injury  resulting  from  the  act  of  the 
accused,  and  in  estimating  the  amount  regard  cannot  be  had  to  the  extra 
expense  of  replacing  part  of  a  hedge.  R.  v.  Whiteman  (1854),  Dears.  353, 
23  L.J.M.C.  120. 

If  several  trees  be  stolen  at  the  same  time,  or  so  "continuously  as  to 
form  one  transaction,  it  will  be  sufficient  if  the  value  or  damage  in  the 
aggregate  is  of  the  statutable  amount.  R.  v.  Shepherd  (1868),  L.R.  1 
C.C.R.  118,  11  Cox  C.C.  119. 

Bond  fide  claim.] — If  the  taking  of  the  trees  is  done  upon  a  bon&  ftde 
claim  of  right  in  respect  of  the  title  to  the  land  upon  which  they  are 
growing,  the  criminal  intent  will  be  negatived.  Robichaud  v.  La  Blanc 
(1898),  34  C.L.J.  324  (N.B.). 

Wilfully  damaging  trees  or  ahruha.] — ^Every  one  is  guilty  of  an  offence 
and  liable,  on  siunmary  conviction,  to  a  penalty  not  exceeding  twenty-five 
dollars  over  and  above  the  amount  of  the  injury  done,  or  to  two  months' 
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imprisonment  with  or  without  hard  labour,  who  wilfully  destroys  or 
damages  the  whole  or»any  part  of  any  tree,  sapling  or  shrub,  or  any  under- 
wood, wheresoever  the  same  is  growing,  the  injury  done  being  to  the 
amount  of  twenty-fiye  cents  at  the  least.  Section  533.  Every  one  who, 
having  been  convicted  of  any  offence  imder  sec.  533  afterwards  commits  any 
such  offence,  is  liable,  on  summary  conviction,  to  a  penalty  not  exceeding 
fifty  dollars  over  and  above  the  amount  of  the  injury  done,  or  to  four 
months'  imprisonment  with  hard  labour.    Section  533  ( 2 ) . 

Every  one  who,  having  been  twice  convicted  of  any  offence  under 
sec.  508  afterwards  commits  any  such  offence,  is  guilty  of  an  indictable 
offence  and  liable  to  two  years'  imprisonment.     Section  533(3). 

Unlawful  possession  of  tree.] — See  sec.  395. 

Time  limitation  for  summary  complaint.^ — See  sec.  1142. 

Compensation  to  person  aggrieved.] — See  sec.  729. 

87 5«  Every  one  who  steals  any  plant,  root,  fruit  or  vege-  piants,  etc., 
table   production   growing   in    any  garden,   orchard,   pleasure  growing  in 
ground,   nursery   ground,   hot-house,  green-house  or   conserva-  ^'^®^- 
tory  is  guilty  of  an  offence  and  liable,  on  summary  conviction, 
to  a  penalty  not  exceeding  twenty  dollars  over  and  above  the 
value  of  the  article  so  stolen  or  the  amount  of  the  injury  done, 
or  to  one  month's  imprisonment  with  or  without  hard  labour. 

2.   Every  one  who,  having  been  convicted    of    any  such  Subsequent 
offence,  afterwards  commits  any  such  offence  is  guilty  of  an  offence, 
indictable  offence  and  liable  to  three  years'  imprisonment.    55- 
56  v.,  c.  29,  s.  341. 

8 76.  Every  one  who  steals  any  cultivated  root  or  plant  used  Cultivated 
for  the  food  of  man  or  beast,  or  for  medicine,  or  for  distilling,  plants,  etc., 
or  for  dyeing,  or  for  or  in  the  course  of  any  manufacture,  and  fj^ewhere. 
growing  in  any  land,  open  or  inclosed,  not  being  a  garden, 
orchard,  pleasure  ground  or  nursery  ground,  is  guilty  of  an 
offence  and  liable,  on  summary  conviction,  to  a  penalty  not 
exceeding  five  dollars  over  and  above  the  value  of  the  article 
so  stolen  or  the  amount  of  the  injury  done,  or  to  one  month's 
imprisonment  with  hard  labour. 

2.  Every  one  who,  having  been  convicted  of  any  suet  offence.  Subsequent 
afterwards  commits  any  such  offence  is  liable  to  three  months'  offence, 
imprisonment  with  hard  labour.    55-56  V.,  c.  29,  s.  342. 

377«  Every  one  who  steals  any  part  of  any  live  or  dead  Fences, 
fence,  or  any  wooden  post,  pale,  wire  or  rail  set  up  or  used  as  ^^l  ^^ 
a  fence,  or  any  stile  or  gate,  or  any  part  thereof  respectively, 
is  guilty  of  an  offence  and  liable,  on  summary  conviction,  to  a 
penalty  not  exceeding  twenty  dollars  over  and  above  the  value 
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of  the  article  or  articles  so  stolen  or  the  amount  of  the  injury 
done. 

2.  Every  one  who,  having  been  convicted  of  any  such 
offence,  afterwards  commits  any  such  offence  is  liable,  on  sum- 
mary conviction,  to  three  months'  imprisonment  with  hard 
labour.    55-56  V.,  c.  29,  s.  339. 

UnlatDful  poaaeaaioiu] — See  sec.  395. 

878«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  steals  the  ore  of  any  metal,  or 
any  quartz,  lapis  calaminaris,  manganese,  or  mundic,  or  any 
piece  of  gold,  silver  or  other  metal,  or  any  wad,  black  cawk,  or 
black  lead,  or  any  coal,  or  cannel  coal,  or  any  marble,  stone  or 
other  mineral,  from  any  mine,  bed  or  vein  thereof  respectively. 

2.  It  is  not  an  offence  to  take,  for  the  purposes  of  explora- 
tion or  scientific  investigation,  any  specimen  or  specimens  of 
any  ore  or  mineral  from  any  piece  of  ground  uninclosed  and 
not  occupied  or  worked  as  a  mine,  quarry  or  digging.  55-56 
v.,  c.  29,  s.  343. 

Search  uHirrani  for  mined  ore,] — See  sec.  637. 
Indictment,] — See  sees.  866  and  893. 

879«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  steals  any  chattel,  money 
or  valuable  security  from  the  person  of  another.  55-56  V., 
c.  29,  s.  344. 

The  offence  of  stealing,  i.e.,  theft,  is  committed  when  the  offender 
moves  the  thing  or  causes  it  to  move  or  to  be  moved  or  begins  to  cause  it 
to  become  movable,  with  intent  to  steal  it.  Section  347(2).  It  is  there- 
fore submitted  that  if  the  offender  merely  begins  to  cause  the  thing  to 
become  movable  from  the  person,  the  offence  of  stealing  from  the  person 
is  complete. 

The  removal  caused  or  begun  to  be  caused  must  be  a  removal  from 
the  person.  So  it  was  held  that  where  a  man  went  to  bed  with  a  prostitute, 
leaving  his  watch  in  his  hat  on  the  table,  and  the  woman  stole  it  while  he 
was  asleep,  such  was  not  a  stealing  from  the  person  but  stealing  in  a  dwell- 
ing-house.    R.  V.  Hamilton   (1837),  8  C.  A.  P.  49. 

The  word  "theft"  in  sec.  773  includes  the  offence  of  stealing  from  the 
person.     R.  v.  Conlin,  1  Can.  Cr.  Cas.  41. 

Theft  from  the  person  is  an  indictable  offence,  although  the  amount  is 
less  than  $10,  and  notwithstanding  that  the  case  might  have  been  sum- 
marily tried  by  a  magistrate  with  the  prisoner's  consent.  R.  v.  Conlin 
(1897),  1   Can.  Cr.  Cas.  41. 

If  in  such  case  the  prisoner  consents  to  be  tried  by  a  police  magistrate 
having  the  extended  powers  of  a  court  of  general  sessions,  where  such 
consent  is  given,  he  is  liable  to  sentence  for  the  more  onerous  punishment 
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which  the  general  sessions  might  impose  in  excess  of  the  powers  of  a 
"magistrate/*  as  the  term  is  used  in  the  summary  trials  part,  sec.  771. 
Ihid.  But  is  charged  before  a  magistrate  not  having  the  extended  powers 
of  sec.  777  the  punishment  is  governed  by  sec.  780. 

Where  in  a  charge  of  pocket  picking  the  evidence  in  the  opinion  of  the 
Court  of  Appeal  goes  no  further  than  to  support  a  reasonable  surmise  or 
suspicion  that  the  accused  was  guilty  of  the  offence  and  lacks  the  material 
ingredients  necessary  to  establish  guilt,  the  conviction  will  be  quashed 
upon  appeal  under  sec.  1018.    R.  v.  Winslow,  3  Can.  Cr.  Cas.-215  (Man.). 

A  conviction  on  summary  trial  that  the  accused  "attempted  to  pick  the 
pocket*'  of^a  person  named,  sufficiently  describes  the  offence  of  attempting 
to  commit*  theft.    R.  v.  Morgan   (1901),  5  Can.  Cr.  Cas.  63   (Ont.). 

Form  of  indictment,'] — That  A.  on  at  one  watch,  of  the 

goods  and  chattels  of  L.,  of  from  the  person  of  the  said  L.  unlaw- 

fully did  steal,  take,  and  carry  away,  against  the  form  of  the  Criminal 
Code  sec.  379.     (Add  count  for  theft  under  sec.  386.) 

380.  Every  one  is  ^ilty  of  an  indictable  offence  and  liable  Penalty, 
to  fourteen  years'  imprisonment  who,— 

(a)  steals  in  any  dwelling-house  any  chattel,  money  or  valu-  Stealing  in 
able  security  to  the  value  in  the  whole  of  twenty-five  dol-  dwelling- 
lars  or  more ;  or, 

(h)  steals  any  chattel,  money  or  valuable  security  in  any  With 
dwelling-house,  and  by  any  menace  or  threat  puts  any  one  *^**'**^*  ^^ 
therein  in  bodily  fear.    55-56  V.,  c.  29,  s.  345. 

Evidence.'] — ^A  theft  by  the  owner  or  occupier  of  the  house  is  covered 
by  this  section.  R.  v.  Bowden,  2  Mood.  C.C.  285;  R.  v.  Taylor,  R.  &  R. 
418.  But  goods  which  are  under  the  protection  of  the  person  of  the  prose- 
cutor at  the  time  they  are  stolen  are  not  within  it.  So  where  the  prose- 
cutor was  induced  by  the  trick  of  ring  dropping  to  lay  down  his  money 
upon  a  table  and  the  defendant  took  it  up  and  carried  it  away,  it  was  held 
not  to  be  the  offence  of  '^stealing  in  a  dwelling  house."  R.  v.  Owen,  2 
Leach  572.  And  where  money  was  delivered  to  the  defendant  for  a  par- 
ticular purpose  by  his  procurement,  and  he  forthwith  ran  away  with  it, 
it  is  not  an  offence  under  this  section.  R.  v.  Campbell,  2  East  P.C.  644. 
But  if  a  person  on  going  to  bed  puts  his  clothes  and  money  by  his  bedside 
they  are  under  the  protection  of  the  dwelling  house  and  not  of  the  person. 
R.  V.  Thomas,  Car.  Supp.  295 ;  R.  v.  Hamilton,  8  C.  &  P.  49. 

It  is  a  question  for  the  court  and  not  for  the  jury  whether  goods  are 
under  the  protection  of  the  dwelling  house  or  in  the  personal  care  of  the 
owner.  R.  v.  Thomas,  Car.  Supp.  295.  The  section  corresponds  with 
Mc.  60  of  the  Imperial  Act,  24  and  25  Vict.,  ch.  96,  under  which  it  is  said 
that  it  is  necessary  that  the  goods  should  be  under  the  protection  of  the 
house  and  be  deposited  in  it  for  safe  custody.  Archibold  Cr.  PI.  (1900), 
612.  But  property  left  at  a  house  for  a  person  supposed  to  reside  there 
will  be  under  the  protection  of  the  hous«/  and  the  stealing  of  them  will  be 
stealing  in  a  dwelling  house.    R.  v.  Carroll,  1  Mood.  C.C.  89. 

Menace  or  threat.] — The  menace  may  be  either  by  words  or  gesture. 
R.  V.  Jackson,  1  Leach  267. 

Obtaining  property  by  intimidation.] — See  sees.  451-452. 
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88 !•  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  by  means  of  any  pick- 
lock, false  key  or  other  instrument  steals  anything  from  any 
receptacle  for  property  locked  or  otherwise  secured.  55-56  V., 
c.  29,  s.  346. 

Picking  locka."] — If  upon  a  summary  trial  for  the  theft  of  money  from 
a  locked  box  on  a  ship  in  port,  effected  by  picking  the  lock,  it  is  shewn 
that  the  accused,  one  of  the  ship's  seamen,  had  access  in  common  with  the 
other  seamen  to  the  place  where  the  box  was  kept,  that  shortly  before  the 
theft  was  committed  he  had  borrowed  a  small  sum  of  money  on  the  plea 
that  he  had  none,  that  shortly  after  the  stolen  money  was  missed  he  had 
considerably  more  money  on  him,  that  he  had  meanwhile  received  nothing 
in  respect  of  wages,  that  on  the  money  being  missed  he  suggested  that  he 
should  not  be  suspected  as  he  had  borrowed  money  from  another  party 
named,  which  latter  statement  was  shewn  to  be  untrue,  such  constitutes  le^al 
evidence  to  support  a  conviction.  R.  v.  MacCaffery  (1900),  4  Can.  Cr.  Cas. 
193  (N.S.).  If,  however,  the  trial  judge  in  making  his  finding,  bases  the 
same  upon  the  theory  that,  as  a  matter  of  law,  it  would  be  presumed  that 
it  was  possible  for  him  to  shew  how  he  had  come  by  the  money  seen  in 
his  possession  and  that  the  onus  was  upon  him  to  do  so,  such  is  an  error 
in  law  entitling  the  accused  to  a  new  trial.    Ibid. 

382«  Every  one  is  ^ilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  steals  any  goods  or  merchandise  in  any  vessel,  barge  or 
boat  of  any  description  whatsoever,  in  any  haven  or  in  any 
port  of  entry  or  discharge,  or  upon  any  navigable  river  or 
canal,  or  in  any  creek  or  basin  belonging  to  or  communi- 
cating with  any  such  haven,  port,  river  or  canal;  or, 

(b)  steals  any  goods  or  merchandise  from  any  dock,  wharf 
or  quay  adjacent  to  any  such  haven,  port,  river,  canal, 
creek  or  basin.    55-56  V.,  c.  29,  s.  349. 

Goods  or  merchandise.'] — The  words  "goods,  wares  and  merchandise" 
in  a  similar  statute,  24  Geo.  II.,  ch.  45  (Imp.)  were  held  to  extend  to 
such  goods  only  as  are  usually  lodged  in  vessels  or  on  wharves  and  quays. 
R.  v.  Grimes,  Fost.  79(a),  2  East  P.C.  647;  R.  v.  Leigh,  1  Leach  C.C.  62. 
A  passenger's  luggage  is  included.    R.  v.  Wright,  7  C.  &  P.  159. 

Steals  from  any  dock,  etc.] — ^Theft  is  committed  when  the  offender 
moves  the  thing  or  causes  it  to  move  or  to  be  moved,  or  begins  to  cause  it 
to  become  movable,  with  intent  to  steal  it.  Section  347(2).  It  is,  there- 
fore, submitted  that  an  actual  removal  of  the  thing  from  the  dock,  etc., 
is  not  essential  to  the  offence.  But  see  R.  v.  White  (1901),  4  Can.  Cr.  Cas. 
430. 

383«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years*  imprisonment  who  steals  any  wreck.  55-56  V., 
c.  29,  s.  350. 

Wreck.] — The  expression  "wreck"  includes  the  cargo,  stores  and  tackle 
of  any  vessel  and  all  parts  of  a  vessel  separated  therefrom,  and  also  the 
property  of  shipwrecked  persons.     Section  2(41). 
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884«  Every  one  is  guilty  of  an  indictable  offence  and  liable  On  railway. 
to  fourteen  years'  imprisonment  who  steals  anything  in  or  from 
any  railway  station  or  building,  or  from  any  engine,  tender  or 
vehicle  of  any  kind  on  any  railway.    55-56  V.,  c.  29,  s.  351. 

A  conviction  for  stealing  "in  or  from"  a  building  charges  only  one 
offence  and  is  not,  because  of  the  disjunctive,  void  for  duplicity  and  uncer- 
tainty.   R.  V.  Patrick  White   (1901),  4  Can.  Cr.  Gas.  430,  34  N.S.R.  436. 

• 

386«  Every    one    who    steals,    or    unlawfully    injures  or  Things  de- 
removes,  any  image,  bones,  article  or  thing  deposited  in  or  near  posited  in 
any  Indian  grave,  is  guilty  of  an  offence  and  liable,  on  sum-  ^J^ 
mary  conviction,  for  a  first  oflfence,  to  a  penalty  not  exceeding 
one  hundred  dollars  or  to  three  months'  imprisonment,  and  for 
a  subsequent  offence  to  the  same  penalty  and  to  six  months' 
imprisonment  with  hard  labour.    55-56  V.,  c.  29,  s.  352. 

386.  Every  one  is'  guilty  of  an  indictable  offence  and  liable  Things  not 
to  seven  years'  imprisonment  who  steals  anything  for  the  steal-  otherwise 
ing  of  which  no  punishment  is  otherwise  provided  or  commits  ^^^J^  * 
in  respect  thereof  any  offence  for  which  he  is  liable  to  the  same 
punishment  as  if  he  had  stolen  the  same. 

2.  The  offender  is  liable  to  ten  years'  imprisonment  if  he  Subsequent 
has  been  previously  convicted  of  theft.    55-56  V.,  c,  29,  s.  356.  offence. 

Indictment.'] — Where  it  is  sought  to  make  the  accused  liable  to  ten 
years'  imprisonment,  it  is  sufficient,  after  charging  the  subsequent  offence, 
to  state  in  the  indictment  that  the  offender  was  at  a  certain  time  and  place, 
or  at  certain  times  and  places,  convicted  of  theft  and  to  state  the  substance 
and  effect  only,  omitting  the  formal  part  of  the  indictment  and  conviction, 
or  of  the  summary  conviction,  as  the  case  may  be,  for  the  previous  offence, 
without  otherwise  describing  the  previous  offence  or  offences.    Section  851. 

An  indictment  is  not  bad  by  reason  of  an  omission  to  state  who  is  the 
owner  of  any  property  therein  mentioned,  but  the  court  may,  if  satisfied 
that  it  is  necessary  for  a  fair  trial,  order  that  a  particular  further  describ- 
ing the  property  be  furnished  by  the  prosecutor.    Section  855(b). 

The  form  of  procedure  when  a  previous  conviction  for  theft  is  charged, 
is  regulated  by  sees.  963  and  964. 

Evidence.] — ^M.  was  convicted  of  stealing  goods,  the  property  of  S. 
The  evidence  to  convict  the  prisoner  with  the  crime  was  that  of  a  police- 
man who  had  him  in  charge  and  who  stated  in  cross-examination  that  he 
■aid  to  the  prisoner  that  S.  was  a  good-hearted  man,  and  he  (the  police- 
man) thought  that  if  S.  got  his  goods  back  he  might  not  prosecute.  About 
an  hour  after  this  the  prisoner  told  the  policeman  that  if  he  went  to  a 
certain  place  in  the  woods,  which  he  described  particularly,  he  would  find 
the  goods.  The  policeman  went  to  the  place  described  and  found  the 
goods.  It  was  held,  following  the  rule  laid  down  by  Lord  Eldon  in  Har- 
vey's Case  (2  East's  P.O.  658),  that  the  prisoner's  statement  to  the  police- 
man was  improperly  admitted.    R.  v.  McCafferty   (1886),  25  N.B.R.  396. 

Section  993,  allowing  evidence  of  guilty  knowledge  to  be  given  by  shew- 
ing the  finding  in  the  possession  of  accused  of  other  stolen  property,  is 
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limited  to  cases  where  the  charge  is  either  "receiving"  or  "having  in  pos- 
session stolen  property"  (sec.  399)  and,  if  a  charge  of  theft  is  joined  there- 
with, it  would  appear  that  such  evidence  must  then  be  excluded.  See  note 
to  sec.  993. 

Upon  a  trial  and  conviction  for  theft  the  fact  that  evidence  was  ad- 
mitted for  the  Crown  in  respect  of  a  transaction  between  the  complainant 
and  the  accused  which  had  been  the  subject  of  a  prior  indictment  against 
the  accused  for  theft,  on  which  prior  indictment  the  accused  had  been  ac- 
quitted, will  not  invalidate  the  conviction,  if  the  jury  were  informed  of 
such  acquittal  and  instructed  in  accordance  with  the  prior  verdict  that 
the  first  transactioA  was  in  fact  a  loan  repayable  on  the  date  of  the  offence 
now  charged.    The  King  v.  Menard,  8  Can.  Cr.  Cas.  80. 

A  warrant  of  commitment  for  trial  on  a  charge  of  theft  is  sufficient 
if  it  states  that  the  chattel  was  stolen  from  the  informant's  building, 
without  also  stating  that  the  informant  owned  the  chattel.  R.  v.  Leete 
(1900),  7  Can.  Cr.  Cas.  301    (N.S.). 

Speedy  trial.] — ^A  charge  of  theft  preferred  under  the  speedy  trials 
clauses  is  sufficient  if  it  states  that  the  accused  "unlawfully  did  steal/' 
etc.,  without  specifically  averring  a  taking  or  converting  "fraudulently 
and  without  colour  of  right  and  with  intent,"  etc.,  in  the  words  of  sec. 
347.  As  the  statutory  form  of  record  under  *the  speedy  trials  clauses 
(Code  forms  60  and  61)  framed  in  respect  of  a  charge  of  theft,  does  not 
contain  such  particulars,  the  description  of  the  offence  following  such  form 
must  be  held  sufficient  in  the  "charge"  and  in  all  the  proce^ings  prior 
thereto.  R.  v.  George  (1902),  5  Can.  Cr.  Cas.  469,  35  N.S.R.  42,  affirmed 
in  George  v.  The  King,  8  Can.  Cr.  Cas.  401,  35  Can.  S.C.R.  376. 

See  sees.  826-842  as  to  procedure  on  election  for  speedy  trial  without 
a  jury. 

Summary  trial  by  police  magistrate  of  dty  or  townJ] — See  sec.  777. 

Where  the  accused  consents  to  a  summary  trial  before  a  city  stipendiary 
magistrate,  such  magistrate  is  not  bound  to  remand  him  under  0)de  sec. 
783,  upon  his  pleading  "not  ffuilty,"  to  a  charge  of  theft  where  the  value 
exceeds  $10,  but  has  a  jurisdiction,  apart  from  sec.  783,  conferred  by  Code 
sec.  777,  under  which  he  may  try  the  charge  and  impose  the  same  punish- 
ment as  might  be  imposed  by  a  court  of  general  sessions  in  Ontario.  The 
King  V.  Bowers  (No.  2),  6  Can.  Cr.  Cas.  264. 

Summary  trial  by  magistrate  toithout  extended  jurisdiction.] — See 
sees.  773,  778,  780,  781. 

A  "magistrate"  under  Code  sec.  782  authorized  to  hold  a  summary  trial 
by  consent,  but  not  being  a  police  or  stipendiary  magistrate  of  a  city  or 
town  having  the  additional  jurisdiction  conferred  by  Code  sec.  777,  must 
first  proceed  with  the  charge,  if  for  theft  exceeding  $10,  as  on  a  prelimin- 
ary enquiry  until  it  'is  ascertained  whether  or  not  the  evidence  for  the 
prosecution  is  sufficient  to  put  the  accused  on  his  trial.  If  the  magistrate 
is  then  of  opinion  that  the  evidence  for  the  prosecution  is  sufficient  to 
put  the  accused  on  his  trial,  and  that  the  case  is  a  propar  ons  to  be 
disposed  of  summarily,  he  may  proceed  with  a  summary  trial  under  Code 
sec.  782.    R.  v.  Williams  (1905),  10  Can.  Cr.  Cas.  330,  11  B.C.R,  351. 

But  if  it  appears  to  the  magistrate  that  the  offence  is  one  which,  owing 
to  a  previous  conviction  of  the  person  charged,  or  from  any  other  circum- 
stance, ought  to  be  made  the  subject  of  prosecution  by  indictment  rather 
than  to  be  disposed  of  summarily,  such  magistrate  may,  before  the  ac- 
cused person  has  made  his  defence,  decide  not  to  adjudicate  summarily 
upon  the  case;  but  a  previous  conviction  shall  not  prevent  the  magistrate 
from  trying  the  offender  summarily,  if  he  thinks  fit  so  to  do.  Code  sec. 
784. 
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The  magistrate,  not  having  the  extended  jurisdiction  of  a  city  magis- 
trate  under  sec.  777,  may  not  impose  a  greater  penalty  for  theft  than  six 
months  with  or  without  hard  labour.    Section  780. 

Theft  under  $10.]— By  the  Criminal  Code  Amendment  Act  of  1900,  the 
present  sub-sec.  3  of  sec.  777  was  added,  wliich  declared  that  the  present 
sees.  780  and  781  do  not  extend  to  or  apply  to  cases  tried  under  sec.  777. 
By  the  same  Act  these  special  powers  exercisable  by  police  and  stipendiary 
magistrates  in  Ontario  were  extended  to  "police  and  stipendiary  magis- 
trates of  cities  and  incorporated  towns  in  every  other  part  of  Can- 
ada, and  to  recorders  where  they  exercise  judicial  functions."  (Now  sub- 
sec.  2  of  sec.  777.) 

It  would  therefore  appear  that  if  the  accused  be  charged  with  theft, 
under  $10,  he  may^  on  "summary  trial"  in  Ontario,  before* (a)  a  county 
(court  judge  (being  a  J.P.) ;  (b)  a  judge  of  sessions;  or  (c)  a  district 
magistrate,  while  any  of  those  officials  are  exercising  the  powers  of  a 
''magistrate,"  under  sec.  773,  be  punished  pnly  under  the  provisions  of  sec. 
780,  and  the  sentence  will  be  limited  to  six  months'  imprisonment  (with 
or  without  hard  labour). 

But  if  the  accused  comes  before  (d)  a  police  magistrate;  or  (e)  a 
stipendiary  magistrate;  sec.  780  no  longer  applies,  and  he  may,  on  sum- 
mary trial  in  Ontario,  be  sentenced  to  the  «ame  punishment  as  might  be 
imposed  on  a  trial  before  the  general  sessions  on  indictment. 

Before  the  amendment  it  had  been  held  in  R.  v.  Randolph  (1900),  4 
Can.  Cr.  Cas.  165  (Ont.),  that  a  person  accused  of  the  theft  of  less  than 
$10  (not  charged  as  stealing  from  the  person)  Was  liable  on  summary 
trial  before  a  police  magistrate  to  no  greater  term  of  imprisonment  than 
6  months  because  of  sec.  780  which  was  held  to  apply  although  the  magis- 
trate was  qualified  to  act  under  sec.  777  if  the  latter  section  applied  to 
the  charge. 

It  appears  to  have  been  intended  by  adding  sub-sec.  3,  to  make  It  clear  that 
where  a  prisoner  elects  to  be  tried  before  an  official  named  in  sec.  777,  the 
punishment,  if  he  is  found  guilty,  is  to  be  the  same  as  if  he  were  tried 
by  a  jury.  Section  777  declares  that  in  cases  under  that  section  a  pris- 
oner may  be  sentenced  to  the  same  punishment  to  which  he  would  have 
been  liable  if  he  had  been  tried  before  the  court  of  general  sessions  of  the 
peace,  and  at  such  general  sessions  a  greater  punishment  might  by  law  be 
inflicted  than  where  the  magistrate  convicts  under  sees.  780  and  781. 

But  in  R.  V.  Hayward  (1902),  6  Can.  Cr.  Cas.  399,  after  the  amend- 
ment now  embodied  in  sec.  777(3)  it  was  held  by  Sir  John  A.  Boyd,  presi- 
dent of  the  High  Court  (Ont.)  that  the  punishment  upon  summary  trial 
for  the  theft  of  property  not  exceeding  $10  in  value  (and  not  being  the 
offence  of  stealing  from  the  person)  is  governed  by  Ode  sees.  773  and  780 
and  is  therefore  limited  to  six  months'  imprisonment;  and  that  in  view  of 
the  marginal  note  to  Code  sec.  777,  i.e.,  "summary  trial  in  certain  other 
eases,"  sec.  777  should  be  considered  as  applying  only  to  cases  not  specific- 
ally mentioned  in  sec.  773. 

The  Hayward  Case  follows  the  decision  in  R.  v.  Randolph  without  com- 
ment as  to  the  alteration  of  the  statute  meanwhile  and  these  decisions  are 
adopted  by  Hanington,  J.,  in  Ex  parte  McDonald  ( 1904 ) ,  9  Can.  Cr.  Cas. 
368    (N.B.). 

The  class  of  offences  to  which  sec.  777  was  to  apply  is  stated  in  the 
section  itself  in  these  words: — "any  offence  for  which  he  may  be  tried  at 
a  court  of  general  sessions  of  the  peace."  Had  it  been  intended  to  restrict 
the  class  of  offences  to  be  dealt  with  under  sec.  777  so  as  to  exclude  those 
specifically  mentioned  in  773,  is  it  not  reasonable  to  suppose  that  Parlia- 
ment would  have  here  inserted  the  word  "other"  and  made  the  section  in 
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record,  it  must  be  proved  if  traversed.    Knowlden  v.  R.  (1864),  5  B.  &  S. 
at  p.  549,  per  Cockburn,  G.J. 

Where  trusiee  a  co-otoner,] — A  conviction  for  theft  may  be  made  against 
a  co-owner  fraudulently  misappropriating  the  fund  (Code  sees.  347,  352) 
although  the  facts  also  prove  the  offence  of  criminal  breach  of  trust  under 
sec.  300.  Mcintosh  v.  The  Queen  (1804),  5  Can.  Or.  Cas.  254,  23  Can. 
S.C.R.  180. 


Public 
servants  re- 
fusing to 
deliver  up 
property 
lawfully 
demanded. 


Penalty. 

Fraudulent- 
ly taking 
cattle. 


Fraudulent- 
ly refusing 
to  deliver 
up  cattU. 

Defacing 
brand  on 

cattle. 


891*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  being  employed  in  the 
service  of  His  Majesty  or  of  the  Government  of  Canada  or  the 
Government  of  any  province  of  Canada,  or  of  any  municipality, 
and  entrusted  by  virtue  of  such  employment  with  the  keeping, 
receipt,  custody,  management  or  control  of  any  chattel,  money, 
valuable  security,  book,  paper,  account  or  document,  refuses  or 
fails  to  deliver  up  the  same  to  any  one  authorized  to  demand 
it.    55-56  v.,  c.  29,  s.  321. 

Municipality.^ — The  expression  "municipality"  includes  the  corpora- 
tion of  any  city,  town,  village,  county,  township,  parish  or  other  territorial 
or  local  division  of  any  province  of  Canada,  the  inhabitants  whereof  are 
incorporated  or  have  the  right  of  holding  property  for  any  purpose.  Sec- 
tion 2(21). 

Valuable  security.] — This  term  is  defined  by  sec.  2(40). 

Indictment.] — In  every  case  of  theft  or  fraudulent  application  or  dis- 
position of  any  chattel,  money  or  valuable  security  under  sec.  359(c)  or 
391  the  property  in  any  such  chattel,  money  or  valuable  security  may,  in 
any  warrant  by  the  justice  before  whom  the  offender  is  charged,  and  in 
the  indictment  preferred  against  such  offender,  be  laid  ia  His  Majesty, 
or  in  the  municipality,  as  the  case  may  be.     Code  sec.  868. 

892.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who, — 

(a)  without  the  consent  of  the  owner  thereof  fraudulently 
takes,  holds,  keeps  in  his  possession,  conceals,  receives,  ap- 
propriates, purchases  or  sells,  or  fraudulently  causes  or 
procures,  or  assists  in  the  taking  possession,  concealing, 
appropriating,  purchasing  or  selling  of  any  cattle  which 
are  found  astray;  or, 

(b)  fraudulently  refuses  to  deliver  up  any  such  cattle  to  the 
proper  owner  thereof,  or  to  the  person  in  charge  thereof 
on  behalf  of  such  owner,  or  authorized  by  such  owner  to 
receive  such  cattle ;  or, 

(c)  without  the  consent  of  the  owner,  fraudulently,  wholly 
or  partially  obliterates,  or  alters  or  defaces,  or  causes  or 
procures  to  be  obliterated,  altered  or  defaced,  any  brand 
or  mark  on  any  cattle,  or  makes  or  causes  or  procures  to 
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be  made  any  false  or  counterfeit  brand  or  mark  on  anj 
cattle.    1  E.  VII.,  c.  42,  s.  2. 

Evidence,] — Sec.  980  of  the  Code  is  as  follows: — In  any  criminal  prose- 
cution, proceeding  or  trial,  the  presence  upon  any  cattle  of  a  brand  or 
mark,  which  is  duly  recorded  or  registered  under  the  provisions  of  any 
Act,  ordinance  or  law,  shall  be  primA  facie  evidence  that  such  cattle  are 
the  property  of  the  registered  owner  of  such  brand  or  mark;  and  where 
a  person  is  charged  with  theft  of  cattle,  or  with  an  offence  under  para- 
graph (a)  or  paragraph  (b)  of  sec.  331 A  respecting  cattle,  possession  by 
such  person  or  by  others  in  his  employ  or  on  his  behalf  of  such  cattle  bearing 
such  a  brand  or  mark  of  which  the  person  charged  is  not  the  registered 
owner,  shall  throw  upon  the  accused  the  burden  of  proving  that  such  cattle 
came  lawfully  into  his  possession  or  into  the  possession  of  such  others 
in  his  employ  or  on  his  behalf,  unless  it  appears  that  such  possession  by 
others  in  his  employ  or  on  his  behalf  was  without  his  knowledge  and  without 
his  authority,  sanction  or  approval. 

898«  Every  one.  who  unlawfully  and  wilfully  kills,  wounds  Unlawfully 
or  takes  any  house-dove  or  pigeon,  under  such  circumstances  ^j'"^ 
as  do  not  amount  to  theft,  is  guilty  of  an  offence  and  liable, 
upon  complaint  of  the  owner  thereof,  on  summary  conviction, 
to  a  penalty  not  exceeding  ten  dollars  over  and  above  the  value 
of  the  bird.    55-56  V.,  c.  29,  s.  333. 

Section  345  declares  that  in  contemplation  of  law  tame  pigeons  are 
capable  of  being  stolen  so  long  only  as  they  are  in  a  dovecote  or  on  their 
owner's  land. 

* 

894«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  three  years'  imprisonment  who, — 

(a)  without  the  consent  of  the  owner  thereof, 

(i)  fraudulently  takes,  holds,  keeps  in  his  possession,  col-  Fraudulent- 
lects,  conceals,  receives,   appropriates,  purchases,  sells  }^**^i°S« 

,  -  _  •  «    possessing, 

or  causes  or  procures  or  assists  to  be  taken  possession  of,  etc.,  drift 
collected,  concealed,  received,  appropriated,  purchased  timber, 
or  sold,  any  timber,  mast,  spar,  saw-log  or  other  descrip- 
tion of  lumber  which  is  found  adrift  in,  or  cast  ashore 
on  the  bank  or  beach  of,  any  river,  stream  or  lake,  or 
(ii)  wholly  or  partially  defaces  or  adds  or  causes  or  pro-  Defacing 
cures  to  be  defaced  or  added,  any  mark  or  number  on  ™^g  ^° 
any  such  timber,  mast,  spar,  saw-log  or  other  descrip- 
tion of  lumber,  or  makes  or  causes  or  procures  to  be 
made  any  false  or  counterfeit  mark  on  any  such  timber, 
mast,  spar,  saw-log  or  other  description  of  lumber;  or, 
(h)  refuses  to  deliver  up  to  the  proper  owner  thereof,  or  to  Refusing  to 
the  person  in  charge  thereof,  on  behalf  of  such  owner,  or  deliver  to 
authorized  by  such  owner  to  receive  the  same,  any  such  ^^^®'' 
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timber,  mast,  spar,  saw-log  or  other  description  of  lumber. 
55-56  v.,  c.  29,  s.  338. 

Evidenee.'] — In  any  prosecution,  proceeding  or  trial  for  any  offence 
under  section  394  a  timber  mark,  duly  registered  under  the  provisions  of 
the  Timber  Marking  Act,  on  any  timber,  mast,  spar,  saw-log  or  other 
description  of  lumber,  shall  be  primA  facie  evidence  that  the  same  is  the 
property  of  the  registered  owner  of  such  timber  mark.  Possession  by  the 
accused,  or  by  others  in  his  employ  or  on  his  behalf,  of  any  such  timber, 
mast,  spar,  saw-log  or  other  description  of  lumber  so  marked,  shall,  in 
«11  cases,  throw  upon  him  the  burden  of  proving  that  such  timber,  mast, 
spar,  saw-log  or  other  description  of  lumber  came  lawfully  into  his  pos- 
session, or  into  the  possession  of  such  others,  in  his  employ  or  on  his  behalf. 
Code  sec.  990. 

In  Robitaille  v.  Mason,  9  B.C.R.  499,  the  plaintiff  took  possession  of 
Mason's  float,  which  he  found  adrift  on  a  lake.  Mason,  although  aware 
that  plaintiff  claimed  a  lien  for  salvage,  made  no  move  towards  recovering 
the  float  until  after  twelve  weeks,  when  he  in  company  with  a  constable, 
demanded  it,  and  on  plaintiff  refusing  to  0ve  it  up  without  compensa- 
tion, he  was  arrested  without  a  warrant  and  taken  to  gaol,  and  subse- 
quently an  information  laid  against  him  under  this  section  of  the  Code  for 
taking  and  holding  timber  found  adrift,  was  dismissed.  It  was  held  that 
the  arrest  was  the  joint  act  of  Mason  and  the  constable,  and  that  Mason 
waa  therefore  liable  for  damages  for  false  imprisonment. 

Possessing  896*  Every  one  who,  having  in  his  possession,  or  on  his 

trees,  etc..     premises  with  his  knowledge,  the  whole  or  any  part  of  any 

being  able  to  ^^®®>  sapling  or  shrub,  or  any  underwood,  or  any  part  of  any 

account         live  or  dead  fence,  or  any  post,  pale,  wire,  rail,  stile  or  gate, 

therefor.       qj,  ^^y  j^^^t  thereof,  of  the  value  of  twenty-five  cents  at  the 

least,  is  taken  or  summoned  before  a  justice  of  the  peace,  and 

does  not  satisfy  such  justice  that  he  came  lawfully  by  the  same, 

is  guilty  of  an  offence  and  liable,  on  summary  conviction,  to  a 

penalty  not  exceeding  ten  dollars  over  and  above  the  value  of 

the  article  so  in  his  possession  or  on  his  premises.     55-56  Y., 

c,  29,  s.  340. 

A  conviction  stated  that  C.  had  on  his  premises  a  quantity  of  chopped 
wood,  to  wit,  about  half  a  cord,  belonging  to  F.  which  said  F.  states  was 
stolen  from  him,  and  that  said  C.  could  not  satisfactorily  account  for  its 
possession.  It  was  held  that  the  conviction  was  bad,  because  the  enactment 
32  A.  33  Vict.,  ch.  21,  sec.  25,  under  which  it  was  made,  (re-enacted  in 
Code  sec.  395 )  applied  to  trees  attached  to  the  freehold,  not  to  trees  made 
into  cordwood,  and  because  cordwood  is  not  "the  whole  or  any  part  of  a 
tree"  within  the  statute.    Re  Caswell   (1873),  33  U.C.Q.B.  303. 

Destroying  896.  Every  one  who  destroys,  cancels,  conceals  or  obliter- 

^?t"fT^"*^*  ates  any  document  of  title  to  goods  or  lands,  or  any  valuable 
security,  testamentary  instrument,  or  judicial,  official  or  other 
document,  for  any  fraudulent  purpose,  is  guilty  of  an  indict- 
able offence  and  liable  to  the  same  punishment  as  if  he  had 
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stolen  such  document,  security  or  instrument.    55-56  V.,  c.  29, 
s.  353. 

Maliciously  destroying  an  information  or  record  of  a  police  court  is  an 
offence  within  this  section.    R.  t.  Mason  (1872),  22  U.C.C.P.  246. 

For  the  statutory  definitions  of  the  terms  ''valuable  security/'  ''testa- 
mentary instrument/'  "document  of  title/'  see  sec.  2. 

897«  Every  one  is  guilty  of  an  indictable  oflEence  and  liable  Concealing 
to  two  years'  imprisonment  who,  for  any  fraudulent  purpose,  ^^^|°5^ 
takes,  obtains,  removes  or  conceals  anything  capable  of  being  being  stolen, 
stolen.    55-56  V.,  c.  29,  s.  354. 

Fraudulent  concealment  of  goods."] — The  gist  of  the  offence  is  the  con- 
cealing for  a  fraudulent  purpose  and  it  is  not  incumbent  on  the  prosecu- 
tion to  shew  that  the  fraudulent  purpose  was  accomplished.  R.  v.  Golds- 
taub  (1896),  6  Can.  Cr.  Cas.  367,  10  Man.  R.  497.  The  subject  matter 
of  the  offence  must  be  something  which  is  "capable  of  being  stolen";  and 
sec.  344  declares,  subject  to  the  exception  therein  stated  as  to  productions 
of  the  soil,  that  "every  inanimate  thing  whatever  which  is  the  property 
of  any  person,  and  which  either  is  or  may  be  made  movable  shall  henceforth 
be  capable  of  being  stolen  as  soon  as  it  becomes  movable,  although  it  is 
made  movable  in  order  to  steal  it. 

The  words  "capable  of  being  stolen"  as  used  in  sec.  3^7  do  not,  how- 
ever, imply  that  they  are  capable  of  being  stolen  by  the  accused,  but  are 
used  in  their  general  sense  as  in  sec.  352  which  deals  with  the  statutory 
offence  of  theft  by  a  co-owner  of  the  stolen  goods.  R.  v.  Goldstaub  (1895), 
5  Can.  Cr.  Cas.  367,  10  Man.  R.  497. 

A  conviction  on  a  charge  of  fraudulent  concealment  of  goods  with  intent 
to  defraud  an  insurance  company  will  not  be  set  aside  because  it  appears 
in  evidence  that  a  part  of  the  goods  had  been  removed  a  month  before  the 
date  of  removal  of  the  remainder,  which  latter  removal  took  place  on  the 
date  charced  in  the  indictment  as  the  date  of  concealment.  The  date 
of  removal  is  not  necessarily  the  date  of  concealment,  and  the  conviction 
would  be  valid  if  the  accused  were  still  keeping  the  goods  in  concealment 
on  or  about  the  date  charged  in  the  count,  although  the  removal  took 
place  a  month  prior  thereto.  R.  v.  Hurst  (1901),  5  Can.  Cr.  Cas.  338,  13 
Man.  R.  584. 

On  a  further  count  for  fraudulent  removal  of  goods  with  intent  to  de- 
fraud, a  removal  of  part  of  the  goods  a  month  prior  to  the  time  of  the 
offence  as  charged  is  not  to  be  presumed  to  be  a  part  of  one  continuous 
taking  with  the  removal  of  the  remainder  on  the  date  charged.  Although 
evidence  of  the  first  taking  was  admissible  to  shew  the  intent  on  the  second 
taking  which  constituted  the  charge  against  the  accused,  the  judge  should 
not  have  told  the  jury  that  they  could  convict  for  either  the  first  or  the 
second  taking  or  for  both,  and  the  judge  having  certified  his  opinion  that 
the  jury  were  materially  infiuenoed  by  the  evidence  of  the  first  taking  the 
conviction  on  the  count  for  fraudulent  removal  should  be  set  aside.  R. 
V.  Hurst   (1901),  6  Can.  Cr.  Cas.  338,  13  Man.  R.  584. 

898.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Bringing 
to  seven  years'  imprisonment  who,  having  obtained  elsewhere  "*^^.^1^ 
than  in  Canada  any  property  by  any  act  which  if  done  in  Canada, 
Canada  would  have  amounted  to  theft,  brings  such  properly 
into  or  has  the  same  in  Canada.    55-56  V.,  c.  29,  s.  355. 


324 


[§  899] 


Criminal  Code. 


Part  VII. 


Evidence,} — When  the  Grown  has  proved  that  the  prisoner  had  taken 
the  goods  in  the  foreign  country  under  such  circumstances  that  if  they  had 
occurred  in  Canada  it  would  have  been  theft,  and  that  he  has  the  goods  in 
his  possession  in  Canada,  a  primA  facie  case  is  proved  without  evidence 
that  by  the  foreign  law  the  taxing  was  felonious,  but  under  certain  circum- 
stances it  may  be  necessary  to  prove  the  foreign  law  ^  as  an  element  in  the 
moral  quality  of  the  act.     Reg.  v.  Jewell,  6  Man.  R.  460. 

Receiver.] — The  receiver  of  property  obtained  out  of  Canada  by  any 
acts  which  would  if  committed  in  Canada  constitute  an  indictable  offence, 
is  liable  under  sec.  309,  if  he  knew  such  thing  to  have  been  so  obtained. 

Property,"] — Deeds  and  instruments  relating  to  or  evidencing  the  title 
or  right  to  any  property  real  or  personal  or  giving  a  right  to  recover  or 
receive  any  money  or  goods,  are  included  in  the  term  "property."  Sec- 
tion 2(32). 


Receiving 
property 
obtained  by 
crime. 


Receiving  Stolen  Ooods. 

899*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment,  who  receives  or  retains  in  his 
possession  anything  obtained  by  any  offence  punishable  on 
indictment,  or  by  any  acts  wheresoever  committed,  which,  if 
committed  in  Canada  would  have  constituted  an  offence  punish- 
able upon  indictment,  knowing  such  thing  to  have  been  so  ob- 
tained.   55-56  v.,  c.  29,  s.  314. 

Receiving  stolen  property.] — In  the  offence  of  receiving  stolen  goods  the 
stolen  goods  must  have  been  taken  and  stolen  by  a  person  other  than  the 
person  accused  of  receiving.  R.  v.  Lamoureux  (1000),  4  Can.  Cr.  Cas.  101. 
The  essential  elements  of  the  offence  of  receiving  stolen  goods  are  not  in- 
cluded in  the  offence  of  "housebreaking  and  theft,"  and  a  conviction  for 
receiving  stolen  goods  cannot  be  rendered  on  the  "speedy  trial'*  of  a  person 
charged  only  with  housebreaking  and  theft.     Ibid. 

A  person  having  a  joint  possession  with  the  thief  may  be  convicted  as  * 
a  receiver.    Section  402;  Mcintosh  v.  R.   (1804),  23  Can.  S.C.R.  180,  103; 
R.  V.  Smith   (1866),  Dears.  C.C.  404;  R.  v.  Wiley   (1850),  2  Den.  C.C.  37. 
And  so  may  the  person  who  aids  in  concealing  or  disposing  of  it.    Section 
402. 

■ 

And  a  person  may  steal,  hand  over  to  another  and  afterwards  receive 
from  him,  and  so  be  both  a  principal  and  a  receiver  just  as  a  person  may 
be  an  accessory  before  the  fact  and  afterwards  receive  the  goods  knowing 
them  to  have  been  stolen.    R.  v.  Hughes  (186a),  Bell  CO.  242. 

Exception  when  legal  title  acquired  after  theft,] — See  sec.  403. 

Indictment.] — It  is  legal  to  charge  a  stealing  and  a  receiving  in  the 
same  indictment.  0>de  sec.  866.  Where  a  prisoner  is  charged  in  two 
counts  with  stealing  and  receiving,  the  jury  may  return  a  verdict  of  guilty 
on  the  latter  count,  if  warranted  by  the  evidence,  although  the  evidence  is 
aaiso  consistent  with  the  prisoner  having  been  a  principal  in  the  second 
degree  in  the  stealing.  Mcintosh  v.  The  Queen  (1804),  6  Can.  Cr.  Cas. 
254  (Can.) ;  Reg.  v.  Hilton,  Bell  C.C.  20. 

Every  one  charged  with  receiving  any  property  knowing  it  to  have  been 
stolen,  may  be  indicted,  whether  the  person  by  whom  such  property  was 
obtained  has  or  has  not  been  indicted  or  convicted,  or  is  or  is  not  amenable 
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to  justice.  Section  849.  When  any  property  has  been  stolen  any  number 
of  receivers  at  different  times  of  such  property,  or  of  any  part  or  parts 
thereof,  may  be  charged  with  substantive  offences  in  the  same  indictment, 
and  may  be  tried  together,  whether  the  person  by  whom  the  property  was 
so  obtained  is  or  is  not  indicted  with  them,  or  is  or  is  not  in  custody  or 
amenable  to  justice.     Section  849(2). 

Having  in  posaessionJ] — Having  in  one's  possession  includes  not  only 
having  in  one's  own  personal  possession,  but  also  knowingly  (i)  having 
in  the  actual  possession  or  custody  of  any  other  person,  and  (ii)  having 
in  any  place  (whether  belonging  to  or  occupied  by  one's  self  or  not)  for 
the  use  or  benefit  of  one's  self  or  of  any  other  person.    Code  sec.  5. 

If  there  are  two  or  more  persons,  and  any  one  or  more  of  them,  with 
the  knowledge  and  consent  of  the  rest,  has  or  have  anything  in  his  or  their 
custody  or  possession,  it  shall  be  deemed  and  taken  to  be  in  the  custody 
and  possession  of  each  and  all  of  them.    CJode  sec.  5(2). 

Guilty  knowledge.] — ^Knowledge  of  the  party  receiving  stolen  goods 
that  they  were  stolen  may  foe  established  by  facts  and  circumstances,  such 
as  possession  of  property  recently  stolen,  disposing  of  it  for  much  less 
than  its  value,  making  contradictory  statements  as  to  how  possession  of 
the  same  was  obtained,  secreting  it  or  dealing  with  it  in  a  way  it  would 
not  be  dealt  with  by  an  honest  person.  Desaulniers  v.  Hird  (1906),  15 
Que.  K.B.  394,  398;  and  by  falsely  denying  possession.  Archbold  Cr.  PI. 
519. 

And  see  as  to  evidence  of  finding  other  stolen  goods  in  receiver's  pos- 
session as  proof  of  guilty  knowledge.   Code  sees.  993  and  994. 

Recent  possession  as  evidence.'] — Recent  possession  of  stolen  property 
is  evidence  either  that  the  person  in  possession  stole  the  property  or  that 
he  received  it  knowing  it  to  be  stolen,  according  to  the  circumstances  of 
the  case.  So,  where  goods  have  been  stolen  frgm  a  dwelling  house,  if  the 
defendant  were  apprehended  a  few  yards  from  the  outer  door  with  the 
stolen  goods  in  his  possession,  there  would  arise  a  violent  presumption  of 
his  having  stolen  them;  but  if  they  were  found  in  his  lodgings  son^e  time 
after  the  larceny,  and  he  refused  to  account  for  his  possession  of  them, 
this,  together  with  proof  that  they  were  actually  stolen,  would  amount  not 
to  a  violent,  but  to  a  probable  presumption  merely.  Archbold's  Crim. 
Pleading  (1900),  312.  But  if  the  property  were  not  found  recently  after 
the  loss,  as  for  instance  not  until  sixteen  months  after,  it  would  be  but  a 
light  or  rash  presumption  and  entitled  to  no  weight.  Ajion  (1826),  2  C.  & 
P.  459;  R.  V.  Adams  (1829),  3  C.  &  P.  600;  R.  v.  Cooper  (1852),  3  C.  & 
K.318. 

See  also  notes  under  sec.  347  as  to  recent  possession  and  giving  a  rea- 
sonable account  of  possession. 

Receiver  controverting  guilt  of  principal.] — Where  the  principal  and 
receiver  are  joined  in  the  same  indictment  and  tried  together,  the  receiver 
may  enter  into  the  full  defence  of  the  principal,  and  avail  himself  of  every 
matter  of  fact  and  every  point  of  law  tending  to  his  acquittal.  2  Russell 
Or.,  4th  ed.«  571. 

Where  the  principal  has  been  previously  convicted,  though  the  record 
of  the  conviction  will  be  sufficient  presumptive  evidence  that  everything 
in  the  former  proceeding  was  rightly  and  properly  transacted,  yet  it  is  com- 
petent to  the  receiver  to  controvert  the  guilt  of  the  principal,  "and  to 
shew  that  the  offence  of  which  he  was  convicted  did  not  amount  to  a  felony 
in  him,  or  not  to  that  species  of  felony  with  which  he  was  charged."  2 
Russ.  Cr.  4th  ed.,  571;  Mcintosh  v.  The  Queen  (1894),  23  Can.  S.C.R.  180, 
189;  Smith's  Case,  I  Leach  288;  Rex  v.  Dunn  (1831),  4  C.  &  P.  377.  In 
the  latter  case  Bosanquet,  J.,  thought  that  the  record  of  the  principal's 
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conviction  on  his  own  confession  was  primA  facie  evidence  against  the 
accessory;  but  where  two  persons  were  indicted  together,  the  one  for  steal- 
ing and  the  other  for  receiving,  Wood,  B.,  refused  to  allow  the  plea  of 
guilty  to  establish  the  fact  of  the  stealing  by  the  principal  as  against  the 
receiver.  Anon,  cited  in  Rex  v.  Turner,  R.  &  M.  C.C.  347,  I.  Lewin  C.C. 
119. 

Thief 8  confessional — The  confession  of  the  thief  is  not  evidence  against 
the  receiver  unless  made  in  the  presence  of  and  concurred  in  by  the  latter. 
R.  V.  Cox  (1868),  1  F.  &  F.  90;  R.  v.  Turner  (1832),  1  Mood.  347.  But 
the  evidence  of  the  thief  was  admissible  against  the  receiver  even  before 
the  Canada  Evidence  Act;  R.  v.  Haslam,  2  Leach  C.C.  467,  subject,  how- 
ever, to  proper  directions  being  given  to  the  jury  as  to  its  weight  if  un- 
corroborated, it  being  the  evidence  of  an  accomplice.  R.  v.  Robinson 
(1864),  4  F.  &  F.  43. 

400«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years*  imprisonment  who  receives  or  retains  in  his  pos- 
session, any  post  letter  or  post  letter  bag,  or  any  chattel,  money 
or  valuable  security,  parcel  or  other  thing,  the  stealing  whereof 
is  hereby  declared  to  be  an  indictable  offence,  knowing  the 
same  to  have  been  stolen.    55-56  V.,  c.  29,  s.  315. 

As  to  the  offence  of  theft  of  post  letters  and  mailable  matter,  see  sees. 
364-366,  and  as  to  indictments  for  offences  respecting  letters  and  property 
sent  by  post  see  sees.  850,  867  and  869. 

401*  Every  one  who  receives  or  retains  in  his  possession 
anything,  knowing  the  'same  to  have  been  unlawfully  obtained, 
the  stealing  of  which  is  punishable  on  summary  conviction, 
either  for  every  offence,  or  for  the  first  and  second  offence  only, 
is  guilty  of  an  offence  and  liable  on  summary  conviction,  for 
every  first,  second  or  subsequent  offence  of  receiving,  to  the 
same  punishment  as  if  he  were  guilty  of  a  first,  second  or  sub- 
sequent offence  of  stealing  the  same.    55-56  V.,  c.  29,  s.  316. 

402.  The  act  of  receiving  anything  unlawfully  obtained  is 
complete  as  soon  as  the  offender  has,  either  exclusively  or 
jointly  with  the  thief  or  any  other  person,  possession  of  or  con- 
trol over  such  thing,  or  aids  in  concealing  or  disposing  of  it. 
55-56  v.,  c.  29,  s.  317. 

A  person  having  a  joint  possession  with  the  thief  may  be  convicted  as 
a  receiver,  although  a  conviction  for  stealing  would  have  been  supported 
by  the  same  evidence  if  the  jury  had  so  found.  Mcintosh  v.  R.  (1894), 
5  Can.  Cr.  Cas.  264  (Can.)  ;  R.  v.  Smith,  Dearsley  Rep.  494;  R.  v.  Wiley, 
2  Den.  37. 

Receiving  408*  When  the  thing  unlawfully  obtained  has  been  restored 

aUon'to^'^    to  the  owner,  or  when  a  legal  title  to  the  thing  so  obtained  has 
owner.  been  acquired  by  any  person,  a  subsequent  receiving  thereof 
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shall  not  be  an  offence  although  the  receiver  may  know  that  the 
thing  had  been  previously  unlawfully  obtained.  55-56  V.,  c*  29, 
8.  318. 

The  leading  English  case  on  the  subject— R.  v.  Villensky,  [1892]  2  Q.B. 
697 — is  in  accordance  with  the  law  as  here  declared. 

False  Pretenses. 

404.  A  false  pretense  is  a  representation,  either  Y^y  words  peflnition. 
or  otherwise,  of  a  matter  of  fact  either  present  or  past,  which 
representation  is  known  to  the  person  making  it  to  be  false,  and 
which  is  made  with  a  fraudulent  intent  to  induce  the  person 
to  whom  it  is  made  to  act  upon  such  representation. 

2.  Exaggerated  commendation  or  depreciation  of  the  quality  Exaggera- 
of  any  thing  is  not  a  false  pretense,  unless  it  is  carried  to  such  *»®'^- 

an  extent  as  to  amount  to  a  fraudulent  misrepresentation  of 
fact. 

3.  It  is  a  question  of  fact  whether  such  commendation  or  Question  of 
depreciation  does  or  does  not  amount  to  a  fraudulent  misrepre-  ^^^^' 
sentation  of  fact.    55-56  V.,  c.  29,  s.  358. 

By  words  or  otherwise.^ — The  false  pretence  need  not  be  made  in  words 
or  writing,  it  may  be  made  "otherwise*^  and  it  will  suffice  if  it  is  signified 
by  the  conduct  and  acts  of  the  accused.  R.  y.  L6tang  (1899),  2  Can.  Cr. 
Cas.  505.  As  put  by  Bishop  (on  Crimes,  vol.  2,  par.  430) :  'The  pretence 
need  not  be  in  words,  but  it  may  be  sufficiently  gathered  from  the  acts  and 
conduct  of  the  party." 

False  pretence  by  coiuitict.] — ^A  false  pretence  need  not  be  in  words  or 
in  writing  but  may  be  in  the  conduct  and  acts  of  the  accused.  R.  v.  L^tang 
(1899),  2  Can.  Cr.  Cas.  505.  In  that  case  a  debtor  had  m<ide  a  judicial 
abandonment  for  the  benefit  of  his  creditors  whereby  his  property  became 
vested  in  another,  and,  knowing  that  he  was  no  longer  entitled  to  receive 
the  rent,  he  presented  himself  afterwards  as  the  landlord  to  a  tenant  of 
the  property  and  received  the  rent  as  he  had  formerly  been  accustomed  to 
do.  It  was  held  that  he  was  properly  found  guilty  of  a  false  pretence  by 
his  acta  and  conduct. 

A  person  who  is  present  when  a  false  representation  is  made  by  another 
person  acting  in 'conjunction  with  him,  and  who  knows  it  to  be  false,  and 
gets  part  of  a  sum  of  money  obtained  by  such  false  pretence,  is  guilty  of 
obtaining  such  sum  of  money  by  false  pretences.  R.  v.  Cadden  (1899), 
5  Can.  Cr.  Cas.  45  (N.W.T.). 

It  has  been  held  that  a  false  pretence  may  consist  of  being  garbed  in  a 
university  cap  and  gowii  for  the  purpose  of  fraudulently  obtaining  credit. 
R.  V.  Bernard  (1837),  7  C.  &  P.  784.  Or  falsely  pretending  to  be  one  of  a 
class  of  traders  at  a  market.    R.  v.  Burrows  (1869),  11  Cox  C.C.  258. 

Obtaining  goods  by  giving  a  cheque  on  a  bank,  with  which  the  defend- 
ant has  no  account  in  an  offence.  R  v.  Flint,  R.  k  R.  460;  R.  v.  Jackson, 
3  Camp.  370. 

But  giving  of  a  post-dated  cheque  without  any  representation  other 
than  the  document  itself  may  contain,  implies  no  more  than  a  promise  to 
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have  sufficient  funds  in  the  bank  on  the  date  thereof  and  is  not,  in  itself, 
a  false  representation  of  a  fact  past  or  present.  And  where  given  in  re- 
spect of  a  voidable,  gambling  contract,  intent  to  defraud  could  not  be 
found  because  the  complainant  was  legally  entitled  to  withdraw  from  the 
voidable  contract  even  after  the  event  upon  which  the  bet  was  placed. 
The  King  v.  Richard,  11  Can.  Cr.  Cas.  279. 

False  pretences;  obtaining  goods  by  cheque;  knowledge  that  cheque 
will  not  be  paid;  note.    XI.,  281. 

If  a  person  offers  in  exchange  for  goods  the  promissory  note  of  another, 
he  is  to  be  taken  to  affirm,  altbDugh  he  says  nothing,  that  the  note  has  not 
to  his  knowledge  been  paid  either  wholly  or  to  such  an  extent  as  to  almost 
destroy  its  value.    R.  v.  Davies  (1859),  18  U.C.Q.B.  180. 

Where  an  attorney  who  had  been  struck  off  the  rolls  obtained  money  out 
of  court  under  such  circumstances  as  amounted  to  a  false  pretence  prac- 
tised on  the  court,  his  object  being  to  obtain  the  fund  that  he  might  retain 
his  costs  out  of  it,  it  was  held  that  it  was  none  the  less  a  false  pretence 
by  reason  of  the  fact  that  the  accused  had  intended  to  pay  and  did  in  fact 
pay  over  the  balance  to  the  person  properly  entitled.  P.  v.  Parkinson, 
41  U.C.Q.B.  646. 

The  King  v.  Wyatt,  [1904]  1  K.B.  188,  the  prosecution  was 
for  obtaining  goods  by  false  pretences.  The  prisoner  had  gone  to  the 
prosecutrix's  house  and  got  her  to  receive  him  as  a  lodger  and  incurred  a 
bill  of  148.  6d.,  which  he  was  unable  to  pay.  It  was  proposed  to  call  wit- 
nesses to  prove  that  the  prisoner  had  been  at  an  hotel  and  other  lodging 
houses  and  in  like  manner  incurred  bills  and  left  without  paying.  Th« 
evidence  was  admitted  subject  to  an  objection  to  its  admissibility,  and  the 
prisoner  was  convicted.  On  a  case  stated  the  court  held  that  the  evidence 
was  admissible  as  shewing  a  course  of  conduct  on  the  part  of  the  prisoner, 
and  his  conviction  was  affirmed. 

In  the  Queen  v.  Jones,  [1898]  I  Q.B.  119,  the  accused  had  gone  into  a 
restaurant  with  only  a  half -penny  and  ordered  and  consumed  a  four  shill- 
ing meal.  There  being  no  distinct  evidence  of  a  false  pretence  by  words  or 
conduct,  the  court  held  that  it  was  not  obtaining  goods  by  false  pretences, 
as  no  representation  was  made  by  the  prisoner,  but  that  the  offence  was 
obtaining  credit  by  fraud  within  the  meaning  of  the  Debtors'  Act  (Imp.), 
1869,  sec.  13.  There  is  no  similar  provision  to  the  latter  sectiou  in  the 
Code. 

Fraudulently  obtaining  goods  by  cheque."] — In  Regina  v.  Walne  (1870), 
11  Cox  647,  the  prosecutor  had  agreed  to  sell  a  mare,  warranted  sound,  to 
the  prisoner  for  £20  10s.  The  prisoner  came  and  took  the  mare  away  on 
a  Thursday,  giving  a  cheque  for  the  price,  which  at  his  request  the  pro- 
secutor agreed  not  to  cash  till  Saturday.  He,  however,  paid  the  cheque 
to  his  bankers  on  the  same  Thursday ;  they  returned  it  to  him  on  the 
Saturday  endorsed  "no  account."  The  prisoner  had  no  effects  at  the  bank 
on  the  Saturday,  or  on  any  day  for  a  long  time  previously. 

For  the  prisoner  B.,  a  witness,  proved  that  he  had  requested  prisoner 
to  buy  a  horse  for  him  B .,  and  that  prisoner  had  told  B.  that  he  thought 
he  knew  of  a  mare  that  would  suit,  and  asked  B.  for  a  cheque,  which  B. 
did  not  give,  as  he  had  not  his  cheque-book  with  him;  that  the  prisoner, 
on  the  Monday  after  the  Saturday,  told  B.  he  had  bought  a  horse  for  him 
for  £20  10s.,  and  that  B.  sent  a  cheque  to  him  on  the  following  day  for 
the  amount.  On  the  Wednesday  the  mare  was  sent  back  to  the  prosecu- 
tor with  a  veterinary  certificate  that  she  was  not  sound,  a  summons  against 
the  prisoner  having  been  taken  by  the  prosecutor  and  left  at  the  prisoner's 
house  on  the  previous  Monday.  The  jury  was  directed  that  if  they  believed 
that  the  prisoner  knew  he  had  no  funds  at  the  bank  at  the  time  he  gave 
the  cheque,  and  that  the  prosecutor  had  parted  with  the  mare  upon  the 
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belief  that  the  cheque  was  a  ^ood  and  valid  one,  they  must  find  the  pris- 
oner guilty.  A  verdict  of  guilty  having  been  returned,  it  was  held  that 
the  conviction  must  be  quashed  as  the  direction  was  wrong  and  that  the 
case  ought  not  to  have  been  left  to  the  jury.  Reg.  v.  Walne  (1870),  11 
Cox  C.C.  «47 ;  23  L.T.N.S.  748. 

A  man  who  makes  and  gives  a  cheque  for  the  amount  of  goods  pur- 
chased in  a  ready  money  transaction,  saying  he  wishes  to  pay  ready  money, 
makes  a  representation  that  the  cheque  is  a  good  and  valid  order  for  the 
amount  inserted  in  it.  If  such  person  has  only  a  colourable  account  at 
the  bank  on  which  the  cheque  is  drawn,  without  available  assets  to  meet 
it,  has  no  authority  to  overdraw,  and  knows  that  the  cheque  will  be 
dishonoured  on  presentation,  and  intends  to  defraud,  he  may  be  convicted 
of  obtaining  such  goods  by  such  false  pretences.  Keg.  v.  Hazel  ton  (1874), 
L.R,  2  C.C.R.  134;  13  Cox  C.C.  1;  44  L.J.M.C.  11;  31  L.T.N.S.  451. 

In  another  case  A.  was  charged  with  falsely  pretending  that  a  post' 
dated  cheque  drawn  by  himself  was  a  good  and  genuine  order  for  £25, 
and  of  the  value  of  £25,  by  means  of  which  he  obtained  a  watch  and 
chain.  It  was  ,found  by  the  jury  that,  before  the  completion  of  the  sale 
and  the  delivery  of  the  watch  by  the  prosecutor  to  the  prisoner,  the  pris- 
oner represented  to  the  prosecutor  that  he  had  an  account  with  the  bank 
on  which  the  cheque  was  drawn  and  that  he  had  the  right  to  draw  the 
cheque,  though  he  postponed  the  date  for  his  own  convenience,  all  of  which 
was  false;  and  that  he  represented  that  the  cheque  would  be  paid  on  or 
After  the  date  of  same,  but  that  he  had  no  reasonable  ground  to  believe 
that  it  would  be  paid  or  that  he  could  provide  funds  to  pay  it.  The  con- 
viction was  upheld.    Rex  v.  Parker,  7  C.  &  P.  825,  2  Moody  C.C.  1. 

Obtaining  credit  in  account  from  the  party's  own  banker  by  drawing 
a  bill  of  exchange  on  a  person  on  whom  the  party  has  no  right  to  draw 
and  which  has  no  chance  of  being  paid  was  held  not  to  be  false  pretence 
within  7  &  8  Geo.  IV.  (Imp.),  ch.  20,  sec.  53,  though  the  banker  paid 
money  for  him  in  consequence  to  an  extent  that  he  would  not  otherwise 
have  done.    Rex  v.  Wavell,  1  Moody  C.C.  224. 

Employee's  false  <iccount.} — ^A  workman  employed  by  clothiers  was  to 
keep  an  account  of  the  numbier  of  shearmen  employed,  and  the  amount  of 
their  earnings  and  wages  which  he  was  weekly  to  deliver  in,  in  writing,  to 
a  clerk  who  paid  him  the  amount.  He  delivered  in  a  false  memorandum 
of  the  total  alleged  wages  of  shearmen  for  the  week  giving  no  details  and 
received  the  amount.  The  prisoner  was  not  allowed  to  draw  any  sum  that 
he  thought  fit  on  account  but  only  so  much  as  had  been  actually  earned  by 
the  shearmen.  It  further  appeared  that  the  prisoner  was  required  to  keep 
a  book  with  the  names  of  the  men  employed  and  of  the  work  they  had  done, 
and  that  he  had  entered  in  this  book  the  names  of  several  men  who  had 
not  been  employed  as  having  earned  various  sums  of  money,  and  had  over- 
stated the  amount  of  work  done  by  those  who  were  employed  so  as  to  make 
out  the  total  mentioned  in  the  memorandum  handed  in  by  him.  It  was 
held  that  as  the  prisoner  would  not  have  obtained  the  custody  of  'the  par- 
ticular sum  of  money  but  for  the  false  memorandum,  he  was  properly  con- 
victed of  obtaining  it  by  false  pretences  distinguishing  it  from  a  case  of 
money  paid  generally  on  account.  R.  v.  Witchell  (1798),  2  East  P.C. 
830. 

Parting  tciih  right  of  property.] — When  the  prosecutor  does  not  intend 
to  part  with  the  right  of  property  in  the  goods  or  money  taken  by  the  de- 
fendant, and  in  some  cases  does  not  intend  to  part  with  the  possession  of 
them  until  they  are  paid  for,  and  the  defendant  fraudulently  gpts  posses- 
sion of  them  contrary  to  the  intention  of  the  owner,  intending  all  the  time 
not  to  pay  for  them,  then  the  jury  may  find  the  party  guilty  of  theft. 
But  where  the  owner  voluntarily  parts  with  the  possession  and  property 
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in  the  goods,  and  intends,  to  vest  them  in  the  defendant,  because  he  relies 
on  the  defendant's  promise  to  pay  the  money,  or  bring  other  property  or 
money  in  place  of  those  vested  in  him,  then  the  defendant  cannot  be  con- 
victed of  theft.  R.  V.  Bertles  (1863),  13  C.C.C.P.  (507;  R.  v.  Haines 
(1877),  42  U.C.Q.B.  208;  R.  v.  Middleton  (1873),  L.R.  2  C.C.R,  338. 

Where  a  person  is  induced  by  a  false  representation  to  part  with  the 
possession  of  goods  but  does  not  part  with  his  right  of  property  therein 
(ex.  gr.  in  a  contract  of  hire  of  a  chattel),  there  can  be  no  conviction  for 
obtaining  the  goods  under  false  pretences.  R.  v.  Nowe  (1904),  8  Can.  Cr. 
Cas.  441,  36  N.S.R.  531. 

Indirect  pretence.^ — ^Many  cases  of  obtaining  goods  by  false  pretences 
have  been  tried  iu'which  the  pretence  was  contained  in  a  letter  ordering 
the  goods,  which  made  no  direct  pretence,  but  which  was  meant  to  convey, 
and  did  in  fact  convey,  the  impression  that  the  writer  was  a  person  in  a 
large  way  of  business.  Thus,  in  R.  v.  Cooper  (1877),  25  W.R.  606,  2  Q.B.D. 
510,  the  prisoner,  who  was  a  mere  huckster,  wrote  a  letter  to  the  prosecu- 
tor ordering  from  him  two  railway-truckloads  of  potatoes  "as  samples," 
and  expressing  a  hope  that  the  quality  would  be  good,. as  then  a  good 
trade  would  follow  for  both  of  them.  The  court  for  Crown  cases  reserved 
held  that  this  letter  might  reasonably  be  construed  as  containing  a  re- 
presentation that  the  writer  was  a  dealer  in  potatoes  in  a  large  way  of 
business,  and  that  it  was  a  question  for  the  jury  whether  he  intended 
the  prosecutor  to  put  this  meaning  upon  the  letter. 

In  R.  V.  King,  [1807]  1  Q.B.  214,  the  prisoner  was  convicted  of  having 
obtained  certain  churns  by  false  pretences  as  to  his  position  and  business. 
He  had  written  a  letter  to  the  prosecutor  containing  these  words:  "The 
two  six-gallon  milk  churns  in  order  do  not  require  name  on  them,  as  they 
are  only  required  for  home  use."  This  letter  was  produced  in  evidence  by 
the  prosecutor,  and  he  was  thereupon  asked  what  opinion  he  had  formed 
from  the  letter  as  to  the  position  and  occupation  of  the  accused.  The 
question  was  objected  to  by  counsel  for  the  defence,  but  was  allowed,  and 
the  answer  was  to  the  effect  that  the  prosecutor  inferred  from  the  letter  that 
the  writer  was  either  a  farmer  or  a  dairyman.  The  prisoner  was  conVicted, 
subject  to  the  case  stated  as  to  the  admissibility  of  this  question  and 
answer.  The  objection  was  based  on  the  ground  that  the  witness  was  being 
asked  to  construe  a  written  document,  which  was  a  question  of  law  for  the 
court,  and  not  a  question  of  fact. 

The  court,  however,  held  that  the  question  was  admissible,  not  as  to 
whether  the  latter  was  capable  of  bearing  the  meaning  put  upon  it,  but 
for  the  purpose  of  shewing  whether  the  prosecutor  believed  the  statement 
made.  Hawkins,  J.,  pointed  out  that  in  a  charge  for  obtaining  goods  by 
false  pretences  it  must  be  proved  (1)  that  a  false  pretence  was  made, 
(2)  that  the  prosecutor  believed  the  pretence,  and  (3)  that  the  goods 
were  obtained  by  means  of  the  pretence ;  and  he  held  that  the  only  way  to 
find  out  whether  the  prosecutor  believed  the  pretence  in  the  letter  was  to 
ask  his  opinion  of  the  letter.    R.  v.  King,  [1807]   1  Q.B.  214. 

In  R.  V.  Eagleton  (1855),  1  Dears.  C.C.  515,  6  Cox  C.C.  550,  the  de- 
fendant contracted  in  writing  with  the  guardians  of  a  parish  to  supply 
and  deliver  for  a  certain  term  to  the  out-door  poor,  at  such  times  the 
guardians  should  direct,  loaves  of  bread,  each  of  a  specified  weight.  The 
guardians  were,  during  sifch  period,  to  pay  certain  prices  for  the  bread  so 
supplied,  on  being  furnished  with  a  bill  of  particulars.  On  a  poor  person 
applying  for  relief,  the  relieving  officer  gave  the  applicant  a  ticket  for 
"bread,  dhe  loaf,"  the  presentation  of  which  to  the  defendant  entitled  the 
applicant  to  receive  a  loaf.  The  defendant  received  the  tickets  and  gave 
to  the  poor  persons  presenting  them  loaves  of  bread  deficient  in  weight  as 
he  well  knew.     The  defendant  would  then  return  the  tickets  in  the  fol- 
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lowing  week  with  a  statement  in  writing  of  the  number  of  loaves  he  had 
supplied,  and'  the  relieving  officer  would  credit  the  defendant's  account  with 
the  guardians  with  the  amount,  and  the  money  would  then  be  paid  to  him 
at  the   time  stipulated  in  the  contract.     Tickets  were  returned  by   the 
defendant  and  he  was  ci-edited  with  same,  but  the  fraud  was  discovered 
before  the  stipulated  time  for  payment  of  the  money  had  arrived.  The  jury 
found  that  the  defendant  intended  to  defraud  the  out-door  poor  and  that  by 
returning  the  tickets  to  the  relieving  officer  he  intended  to  represent  that 
he  had  delivered  the  loaves  mentioned  in  them  of  the  weights  contracted 
for.    It  was  held  that,  as  no  false  weights  or  tokens  had  been  used,  the  de- 
fendant could  not  be  convicted  as  for  a  common  law  misdemeanour  in  sup- 
plying to  the  poor  persons  loaves  deficient  in  weight  with  intent  to  injure 
and  defraud  such  persons  and  to  deprive  them  of  proper  sustenance  and 
endanger  their  healths.     But  it  was  held  that  the  defendant  was  properly 
convicted  on  other  counts,  of  attempting  to  obtain  money  by  false  pre- 
tences, his  obtaining  the  credit  in  account  being  the  last  act  depending  on 
himself  towards  obtaining  the  money.     Park^,  B.,  in  delivering  the  judg- 
ment of  the  court  (Jervis,  C.J.,  Parke,  B..  Maule,  J.,  Wightman,  J.,  Erie, 
J.,  Piatt,  B.,   Williams  and  Crompton,  JJ.)    said: — "We  think   that  the     • 
contingency  of  the  whole  sum  due  to  him,  being  subject  to  deductions  in  a 
future  event,  does  not  the  less  make  the  obtaining  credit  an  attempt  to 
obtain  money,  if  it  would  be  so  without  that  contingency;  but  our  doubt 
has  been  whether  the  obtaining  that  credit,  though  undoubtedly  a  neces- 
sary step  towards  obtaining  the  money,  can  be  deemed  an  attempt  to  do  so? 
The  mere  intention  to  commit  a   misdemeanour  is  not  criminal.     Some 
act  is  required,  and  we  do  not  think  that  all  acts  towards  committing  a 
misdemeanour  are  indictable.    Acts  remotely  leading  towards  the  commis- 
sion of  the  ofTence  are  not  to  be  considered  as  attempts  to  commit,  but 
acts  immediately  connected  with  it  are;  and  if,  in  this  case,  after  the  credit 
with  the  relieving  officer  for  the  fraudulent  overcharge,  any  further  step 
on  the  part  of  the  defendant  had  been  necessary  to  obtain  payment,  as 
the  making  out  a  further  account,  or  producing  the  vouchers  to  the  board, 
we  should  have  thought  that  the  obtaining  credit  in  account  with  the  reliev- 
ing officer  would  not  have  been  sufficiently  proximate  to  the  obtaining  the 
money.     But,  on  the  statement  in  this  case,  no  other  act  on  the  part  of 
the  defendant  would  have  been  required.     It  was  the  last  act,  depending 
on  himself,  towards  the  payment  of  the  money,  and  therefore  it  ought 
to  be  considered  as  an  attempt.    The  receipt  of  the  money  appears  to  have 
been  prevented  by  a  discovery  of  the  fraud  by  the  relieving  officer;  and  it 
is  very  much  the  same  case,  as  if,  supposing  rendering  an  account  to  the 
guardians  at  their  office,  with  the  vouchers  annexed,  were  a  preliminary 
necessary  step  to  receiving  the  money,  the  defendant  had  gone  to  the  office, 
rendered  the  account  and  vouchers,  and  then  been  discovered,  and  the  money 
consequently  refused." 

Pretence  the  indttcing  cause."] — If  the  indictment  charges  a  pretence 
which  is  proved  to  have  been  made,  but  it  also  appears  that  the  defrauded 
party  gave  up  the  money  or  property  wholly  in  consequence  of  another  sub- 
sequent representation,  a  conviction  cannot  be  sustained  on  the  indict- 
ment so  laid.    R.  V.  Bulmer  (1864),  L.  &  C.  476. 

Where  on  an  athletic  sport  competition  one  of  the  competitors  person- 
ates another  party  for  the  purpose  of  securing  a  good  handicap  and  falsely 
declares  that  he  had  never  previously  won  a  prize  race,  the  object  of  ob^ 
taining  the  prizes  is  not  too  remote  from  the  false  representation.  R.  v. 
Button,  [1900]  2  Q.B.  697;  R.  v.  Lamer  (1880),  14  Cox  C.C.  497,  disap- 
proved. 

To  prove  a  charge  of  obtaining  goods  by  false  pretences  where  there  is 
a  lapse  of  time  between  the  making  of  the  pretence  and  the  delivery  of  the 
goods,  there  must  be  a  direct  connection  between  them  constituting  the 
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former  a  continuing  pretence  up  to  the  time  of  delivery.     R.  y.  Harty 
(1898),  2  Can.  Cr.  Gas.  103. 

If  the  money  is  parted  with  from  a  desire  to  secure  the  conviction  of 
the  prisoner  there  is  no  obtaining  by  false  pretences.  R.  v.  Mills  (1857), 
Dears.  &  B.  205,  26  L.J.M.C.  79;  R.  v.  Gemmell,  26  U.G.Q.B.  315.  The 
false  pretence  must  have  been  the  inducing  cause  to  the  defrauded  party 
to  part  with  his  property.     Ibid. 

Where  payment  is  obtained  from  a  debtor  by  one  who  falsely  re- 
presents that  he  is  an  agent  of  the  creditor  and  the  creditor  is  thereby  de- 
frauded, the  creditor  may  ratify  the  payment  and  adopt  the  agency  and 
thereby  make  the  payment  equivalent  to  one  to  an  authorized  agent,  as 
regards  civil  liability  even  though  the  person  receiving  the  money  has  by 
his  false  representation  committed  an  indictable  offence.  Scott  v.  Bank 
of  New  Brunswick,  23  Can.  S.C.R.  277. 

The  doctrines  of  commercial  agency  do  not  apply  to  prevent  the  opera- 
tion of  the  criminal  law.  So  where  one  Clark,  a  policy  holder  of  a  fire 
insurance  company,  conspired  with  Howse,  their  local  agent,  to  defraud 
the  company  and  handed  to  Howse  for  transmission  to  the  company  an 
unfounded  proof  of  claim  for  pretended  losses  by  fire,  and  obtained  the 
money  through  Howse  from  the  company,  it  was  held  that  the  knowledge 
of  Howse  of  the  falsity  of  the  pretence  could  not  be  imputed  as  the  know- 
ledge of  the  company  so  as  to  affect  the  criminality  of  Clark.  R.  v.  Clark 
(1892),  2  B.C.R.  191. 

On  an  indictment  for  obtaining  money  by  false  pretences  it  appeared 
that  the  prosecutor  took  out  a  $2  bill  saying  he  would  get  it  changed. 
Prisoner  offered  to  change  it  upon  which  the  prosecutor  handed  it  to  him, 
and  prisoner  kept  it  without  giving  the  change.  It  was  held  that  if  the 
prisoner  replied  to  the  prosecutor  that  he  then  had  the  change  to  give  him 
for  the  bill,  and  if  on  that  representation  he  obtained  it  for  the  alleged 
purpose  of  changing  it,  whether  at  the  time  he  obtained  it  he  really  had 
the  change  mentioned,  or  whether  his  representation  in  that  respect  was 
false  and  was  used  as  a  pretence  to  get  the  bill;  then  he  would  be  guilty; 
but  if  he  did  not  make  such  representation,  or  if  having  so  made  it,  he  did 
not  obtain  the  bill  on  such  representation,  and  having  in  fact  the  change 
to  give,  although  wrongfully  withholding  the  change  and  retaining  the  bill, 
in  either  of  these  instances  the  prisoner  would  not  be  guilty  of  obtaining 
the  money  by  false  pretences.  If  the-  inducement  to  the  prosecutor  to  part 
with  his  money  was  on  a  mere  promise  to  get  change,  or  to  change  it,  the 
case  would  fail.    R.  v.  Gemmell   (1867),  26  U.G.Q.B.  312. 

Prisoner  having  agreed  to  lend  prosecutor  $5,000,  gave  him  certain 
drafts,  representing  that  they  were  good  and  would  be  paid,  whereas  they 
turned  out  worthless  and  merely  fictitious.  On  the  strength  of  prisoner's 
representations  prosecutor  gave  prisoner  a  note  for  $1,200,  which  note 
prosecutor  retired  before  maturity.  It  was  held  that  an  indictment  for 
obtaining  $1,200  by  false  pretences  was  not  supnorted  by  proof  of  the 
above  facts,  there  not  having  been  a  renewal  of  the  false  pretence  when  ' 
the  money  was  paid.  Though  remotely  the  payment  arose  from  the  false 
pretence,  yet,  immediately  and  directly,  it  was  made  because  prosecutor 
desired  to  retire  the  note.    R.  v.  Brady  (1866),  26  U.G.Q.B.  13. 

To  prove  that  the  board  of  a  corporation  had  acted  on  the  faith  of 
the  false  representation  made,  it  is  not  necessary  to  examine  one  or  more 
of  the  directors,  if  the  fact  can  be  proved  by  other  competent  witnesses. 
R.  V.  Boyd   (1896),  4  Can.  Cr.  Cas.  219   (Que.). 

Fctct  either  present  or  past.^ — False  representations  amounting  to  mere 
promises  or  professions  of  intention,  though  they  induce  the  defrauded 
party  to  part  with  his  property  are  not  false  pretences  under  sec.  404  of 
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the  Code,  as  they  are  not  representations  of  a  matter  of  fact  either  pre- 
sent or  past.    The  King  v.  Nowe,  8  Can.  Cr.  Cas.  441,  36  N.S.R.  531. 

A  representation  by  the  person  obtaining  goods  that  he  would  pay  for 
them  the  following  week  is  not  a  representation  of  fact,  either  past  or  pre- 
sent, and  any  belief  by  the  prosecutor  that  such  a  promise  was  a  false, 
pretence  within  the  meaning  of  the  Criminal  Code  is  unreasonable.  Mott 
T.  Milne  (1898),  31  N.S.R.  372. 

And  where  prisoner  obtained  a  sum  of  money  from  the  prosecutor 
by  pretending  that  he  carried  on  an  extensive  business  as  an  auctioneer 
and  house  agent,  and  that  he  wanted  a  clerk,  and  that  the  money  was  to 
be  deposited  as  security  for  the  prosecutor's  honesty  as  such  clerk,  and  the 
jury  found  that  the  prisoner  was  not  carrying  on  that  business  at  all.  It 
was  held  that  this  constituted  an  indictable  false  pretence.  R.  v.  Crab, 
11  Cox,  85;  R.  v.  Cooper,  13  Cox,  617. 

On  the  trial  of  an  indictment  against  the  prisoner  for  pretending  that 
his  goods  were  unencumbered,  and  <%taining  thereby  eight  pounds  from  the 
prosecutor  with  intent  to  defraud,  it  appeared  that  the  prosecutor  lent 
money  to  the  prisoner  at  interest,  on  the  security  of  a  bill  of  sale  on  furni- 
ture, a  promissory  note  of  prisoner  and  another  person  and  a  declaration 
made  by  prisoner  that  the  furniture  was  unencumbered.  The  declaration 
was  untrue  at  the  time  it  was  handed  to  the  prosecutor,  the  prisoner  hav- 
ing a  few  hours  before  given  a  bill  of  sale  for  the  furniture  to  another  per- 
son, but  not  to  its  full  value.  It  was  held  that  there  was  evidence  to  go 
to  the  jury  in  support  of  a  charge  of  obtaining  money  by  false  pretences. 
R.  V.  Meakin,  11  Cox,  270. 

The  word  "owner"  following  the  signature  of  the  accused  in  a  letter 
written  by  him  inviting  negotiations  for  the  charter  of  a  vessel  in  his  pos- 
session and  managed  by  him,  does  not  in  itself  constitute  a  representation 
by  the  accused  that  he  is  the  "registered  owner."  R.  v.  Harty  (1898), 
2  Can.  Cr.  Cas.  103. 

The  prisoner  representated  to  the  prosecutor  that  a  lot  of  land  on  which 
be  wished  to  borrow  money  had  a  brick  house  upon  it,  and  thus  procured  a 
loan,  when  in  fact  the  land  was  vacant.  It  was  held  that  he  was  properly 
convicted  of  obtaining  the  money  under  false  pretences.  R.  v.  Huppel 
(1861),  21  U.C.Q.B.  281;  R.  v.  Burgon  (1856),  1  Dears.  &  B.C.C.  11,  7 
Cox  C.C.  131;  R.  v.  Eagleton   (1855),  6  Cox  C.C.  559. 

405.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Obtaining 
to  three  years'  imprisonment  who,  with  intent  to  defraud,  by  by  false 
any  false  pretense,  either  directly  or  through  the  medium  of  ^^®  ^^^' 
any  contract  obtained  by  such  false  pretense,  obtains  anything 
capable  of  being  stolen,  or  procures  anything  capable  of  being 
stolen  to  be  delivered  to  any  other  person  than  himself.    55-56 
v.,  c.  29,  s.  359. 

» 

Juriadiction.l — The  offence  consists  in  obtaining  the  goods,  and  not  in 
making  the  false  pretences  whereby  they  might  be  obtained,  and  therefore 
a  court  has  jurisdiction  to  try  a  charge  of  obtaining  goods  by  false  pre- 
tences, where  the  goods  have  been  obtained  within  the  jurisdiction  of  the 
court  dealing  with  the  charge,  although  the  false  representations  may  have 
been  made  beyond  the  jurisdiction.    Reg.  v.  Ellis,  [1899]  1  Q.B.  230. 

In  cases  of  false  pretences  the  crime  is  completed  where  the  goods  are 
obtained.    R.  v.  Cooke,  1  F.  &  F.  64;  R.  v.  Holmes,  15  Cox  C.C.  343. 
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Form  of  charge.] — ^The  following  form  of  stating  the  offence  is  provided 
by  Code  form  64,  (c) : — ^"A.  obtained  by  false  pret^ces  from  B.  a  horse,  a 
cart,  and  the  harness  of  a  horse  at  on  ." 

IndictmentJ] — ^It  is  not  necessary  that  the  indictment  should  allege  an 
intent  to  defraud  a  particular  person.  Cr.  Code  885(c).  And  before  the 
Code  an  indictment  for  obtaining  money  by  false  pretences  by  means  of 
fraudulent  post  office  orders  was  upheld  upon  a  general  allegation  of  "in- 
tent to  defraud."    R.  v.  Dessauer   (1861),  21  U.C.Q.B.  231. 

The  intent  to  defraud  is  necessary  to  constitute  the  offence,  and  yet 
the  statutory  form  contains  no  allegation  of  such  intent. 

Section  863  of  the  Code  made  an  indictment  which  charges  any  false 

?>retence,  etc.,  valid,  although  it  does  not  set  out  in  detail  in  what  thd 
alse  pretence  consisted.  This,  it  is  submitted,  does  not  mean  that  the 
false  pretence  need  not  be  set  out  at  all.  While  Meredith,  C.J.,  in  his 
judgment  in  R.  v.  Patterson  (1895),  2  Can.  Cr.  Cas.  339,  speaks  of  the 
''addition  of  the  words  unnecessarily  setting  out  in  what  the  false  pretences 
consisted/'  and  expresses  the  view  that  the  indictment  would  have  been 
fully  authorized  if  laid  'Vithout  alleging  in  what  the  false  pretence  con- 
sisted," it  will  be  observed  that  Rose,  J.,  limits  his  opinion  to  the  case  of 
an  indictment  in  which  the  false  pretence  is  not  set  out  in  detail. 

By  Code  sec.  1152  the  several  forms  varied  to  suit  the  case,  or  forms  to 
the  like  effect,  shall  be  deemed  "good,  valid  and  sufficient  in  law." 

It  is  submitted,  however,  that  the  form  64  cannot  override  the  express 
requirement  of  sec.  852,  which  demands  that  every  count  of  an  indictment 
shall  be  in  "words  sufficient  to  give  the  accused  notice  of  the  offence  with 
which  he  is  charged"  (sub-sec.  3).  Section  853  is  in  its  terms  confined  to 
the  setting  forth  of  details  of  the  circumstances  of  the  alleged  offence,  and 
it  is  submitted  that  to  state  what  the  false  pretence  was,  is  a  matter 
rather  of  describing  the  offence  than  of  detailing  the  circumstances. 
Moreover,  the  false  pretence,  and  not  the  mere  fact  of  obtaining  the  pro- 
perty, would  seem  to  be  the  gist  of  a  charge  of  obtaining  goods  by  a  false 
pretence. 

It  seems  probable  also  that  sec.  863  applies  only  where  the  false  pre- 
tence, etc.,  is  charged  against  the  accused,  and  if  the  charge  were  for 
knowingly  "receiving"  goods  obtained  by  false  pretences,  it  would  be 
necessary  to  look  at  the  law  as  it  was  before  the  Code  to  find  whether  or 
not  the  false  pretence  should  be  particularized. 

In  the  case  of  Taylor  v.  The  Queen,  [1895]  1  Q.B.  25,  it  was  held  that 
an  indictment  for  receiving  goods,  knowing  the  same  to  have  been  unlaw- 
fully obtained  by  false  pretences,  is  good  without  setting  out  the  false 
pretences,  for,  the  gist  of  the  offence  being  the  receipt  of  the  goods  with 
knowled^  that  they  had  been  unlawfully  obtained  by  some  false  pretence, 
it  is  sufficient  to  so  allege  without  specifying  the  nature  of  the  pretence 
(Mathew,  J.,  and  Charles,  J.).  The  court  there  refused  to  treat  as  a 
binding  authority  the  unreported  case  of  Reg.  v.  Hill  decided  in  1851  and 
noted  in  2  Russell  on  Crimes,  5th  ed.  482,  6th  ed.  437,  in  which  the  contrary 
had  been  held  at  the  Gloucester  Assizes.  Mathew,  J.,  said  that  for  many 
years  it  had  been  the  practice  not  to  set  out  the  particular  false  pretences 
by  which  the  money  or  goods  were  alleged  to  have  been  obtained,  in  an 
indictment  for  "receiving";  and  Charles,  J.,  decided  the  case  "on  the 
broad  ground  that  the  indictment  contains  all  the  allegations  which  it  is 
necessary  to  prove  in  order  to  bring  home  the  offence  charged  to  the 
defendant." 

In  The  Queen  v.  Broad  (1864),  14  U.C.C.P.  168,  it  was  held  by  the 
Court  of  Common  Pleas  of  Upper  Canada  that  an  indictment  was  valid 
where  a  prosecutor  had  been  bound  by  recognizance  to  prosecute  and  give 
evidence  upon  a  certain  trial,  notwithstanding  that  there  was  a  variance 
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between  the  specific  perjury  charged  in  the  information  and  the  specific 
charge  of  perjury  contained  in  tl^  indictment,  and  although  the  statute 
then  in  force,  24  Vict.  (Can.))  ch.  10,  sec.  10,  forbade  an  indictment  for 
certain  oflfences  named,  including  perjury,  unless  a  recognizance  had  been 
^ven  "to  prosecute  or  give  evidence  against  the  person  accused  of  such 
offence,*'  or  unless  the  accused  had  been  committed  or  bound  over  to  "an- 
swer to  an  indictment  to  be  preferred  against  him  for  such  offence,"  etc. 
John  Wilson,  J.,  in  delivering  the  judgment  of  the  court,  said:  "If  the 
indictment  set  forth  the  substantial  charge  contained  in  the  information, 
SQ  that  the  defendant  had  reasonable  notice  of  what  he  had  to  answer,  we 
should  incline  to  think  this  a  compliance  with  the  statute,  and  would  re- 
fuse to  quash  the  indictment." 

Intent  to  defraud,] — Evidence  is  admissible  of  facts  which  are  subse- 
quent to  the  false  representation,  to  prove  the  insolvency  of  the  defend- 
ants a  very  short  time  after  the  false  representation  had  been  made,  as 
an  evidence  of  their  knowledge  of  its  falsity  when  they  made  it.  R.  v. 
Boyd   (1896),  4  Can.  Cr.  Cas.  219   (Que.). 

Other  similar  acts  as  evidence.] — Upon  a  charge  of  obtaining  goods 
under  false  pretences,  evidence  of  other  similar  acts  committed  by  the 
accused  is  not  admissible  in  corroboration  of  the  fact  that  he  committed 
the  act  charged,  but  upon  due  proof  of  the  act  charged  such  evidence  may 
be  piven  in  proof  of  criminal  intent  or  of  guiltv  knowledge.  R.  v.  Kom- 
ienricy  (No.  2),  7  Can.  Cr.  Cas.  27,  12  Que.  K.B.  463. 

Other  false  pretences  at  other  times  to  the  same  person  are  admissible, 
if  they  are  so  connected  as  to  form  one  continuing  representation,  which 
it  is  the  province  of  the  jury  to  determine.  R.  v,  VVelman,  Dears.  188,  6 
Cox  153. 

R.  v.  Ollis,  [1900]  2  Q.B.  768,  was  a  prosecution  for  obtaining  money 
by  falsely  pretending  that  three  cheques  which  the  accused  gave  to  the 
prosecutors  were  go^  and  valid  orders  for  the  payment  of  money.  The 
accused  had  been  previously  acquitted  on  a  similar  charge  on  the  prosecu- 
tion of  another  person.  It  was  held  that  the  facts  connected  with  the 
charge  on  which  the  accused  had  been  acquitted  could  be  given  in  evidence 
to  shew  that  he  had  no  reasonable  ground  for  believing  that  there  would 
be  funds  to  meet  the  cheques  on  which  he  obtained  the  money  from  the 
prosecutors  in  the  case  then  being  tried.  The  fact  that  the  accused  had  on 
another  day  passed  a  cheque  which  had  been  dishonoured  was  a  circum- 
alHuice  to  shew  a  course  of  conduct  on  the  part  of  the  accused,  and  that 
the  passing  of  the  cheques  in  question  was  not  a  matter  of  forgetfulness, 
but  that  they  were  bad  to  his  knowledge.    R.  v.  Ollis,  [1900]  2  Q.B.  768. 

In  the  case  of  R.  v.  Rhodes,  [1899]  1  Q.B.  77,  the  prisoner  had  been 
indicted  for  obtaining  from  one  William  Bays  a  number  of  eggs  by  false 
pretences,  to  the  effect  that  he  was  a  farmer  and  dairyman  and  required 
them  for  his  business.  The  prisoner  had  advertised  in  various  newspapers, 
under  the  style  of  Norfolk  Farm  Dairy,  High  Street,  Mitcham,  for  new- 
laid  eggs,  and  had  obtained  consignments  of  eggs  at  different  dates,  extend- 
ing over  two  months,  from  Bays  and  from  other  persons  named  Ellston  and 
Chambers.  He  was  indicted  for  the  single  transaction  with  Bays.  It  was 
proved  on  the  part  of  the  prosecution  that  the  prisoner's  business  at 
Mitcham  was  an  entire  sham,  and  he  was  found  guilty  and  sentenced  to  a 
term  of  imprisonment.  It  wa<i  held  on  a  case  reserved  that  the  evidence  of 
Ellston  and  Chambers  of  dealings  with  the  prisoner,  the  one  a  week  and 
the  other  two  months  after  the  offence  charged  in  the  indictment,  was,  on 
the  whole,  admissible.  It  was  not  too  remote,  since  the  transactions  of 
these  witnesses  with  the  prisoner  were  the  result  of  the  same  advertise- 
ment, and  went  to  shew  the  prisoner's  intention  to  carry  out  one  entire 
scheme  of  fraud  by  means  of  a  business  which  was  a  sham. 
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To  prove  intent  to  defraud,  evidence  of  similar  frauds  having  recently 
been  practised  by  the  defendant  upon  others  is  admissible.  R.  v.  Durocher, 
12  L.R.  697  (Que.). 

And  see  notes  to  sees.  259  and  386. 

Attempt  to  obtain  hy  false  pretence.] — On  an  ^indictment  for  the 
offence  of  having  obtained  money  by  false  pretences,  the  defendants  can- 
not be  convicted  of  the  full  offence  when  the  evidence  proved  only  that 
by  the  discount -of  their  promissory  note  they  had  only  obtained  a  credit 
4n  account,  such  credit  in  account  being  a  thing  not  capable  of  being 
stolen,  but  they  might,  if  the  evidence  should  establish  an  attempt  to  ob- 
tain the  money,  be  convicted  of  such  attempt.  R.  v.  Boyd  (1896),  4  Can. 
Cr.  Cas.  219  (Que.). 

On  an  indictment  for  obtaining  money  under  false  pretences,  the  ac- 
cused may  be  convicted  of  an  attempt  to  commit  the  offence.  Code  sec. 
949;  R.  V.  Goff  (1860),  9  U.C.C.P.  438. 

Extradition.] — By  the  Extradition  Convention  of  1901  with  the  U.S.A. 
"Obtaining  money,  valuable  securities,  or  other  property  by  false  pre- 
tences," was  added  to  the  list  of  extraditable  crimes  between  the  British 
Empire   and  the  United  States. 

Where  the  basis  of  a  charge  of  extradition  is  an  alleged  falsification  of 
a  written  document,  either  the  document  itself  must  be  produced  or  a 
foundation  must  be  laid  for  secondary  evidence  of  its  contents;  and  a 
.eommitment  for  extradition  is  invalid  as  not  disclosing  a  prima  facie 
case  unless  this  has  been  done.  Re  Harsha  (No.  1)  (1906),  10  Can.  Cr. 
.Cas.  433;  Re  Johnston   (1907),  12  Can.  Cr.  Cas.  559. 


Execution  of 
valuable 
•eeurity 
obtained  by 
fraud. 


406.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who,  with  intent  to  defraud  or 
injure  any  person  by  any  false  pretense,  causes  or  induces  any 
person  to  execute,  make,  accept,  endorse  or  destroy  the  whole  or 
any  part  of  any  valuable  security,  or  to  write,  impress  or  aflSx 
any  name  or  seal  on  any  paper  or  parchment  in  order  that  it 
may  afterwards  be  made  or  converted  into  or  used  or  dealt  with 
as  a  valuable  security.    55-56  V.,  c.  29,  s.  360. 

Valuable  security.] — For  statutory  definition  see  sec.  2(40),  and  pre- 
sumption as  to  value^  Code  sec.  4. 

A  lien  note  is  a  "valuable  security"  within  the  meaning  of  sec.  406  of 
the  Code.  The  King  v.  Wagner  (1901),  6  Can.  Cr.  Cas.  113,  5  Terr.  L.R. 
119. 

By  false  pretence.] — Where  two  parties  enter  into  a  voidable  betting 
or  gaming  contract,  each  putting  up  his  own  cheque  post-dated  the  day  on 
which  the  result  of  the  bert  would  be  ascertained,  the  fact  that  the  loser's 
cheque  was  dishonoured  because  he  had  no  account  at  the  bank  will  not 
support  a  charge  that  he  obtained  the  execution  of  the  winner's  cheque 
delivered  to  the  stakeholder  for  a  like  amount  by  false  pretences  with 
intent  to  defraud.  The  giving  of  a  post-dated  cheque  implies  no  more  than 
a  promise  to  have  sufficient  funds  in  the  bank  on  the  date  thereof  and  is 
not,  in  itself,  a  false  representation  of  a  fact  past  or  present.  Intent  to 
defraud  could  not  be  found  because  the  complainant  was  legally  entitled 
to  withdraw  from  the  voidable  contract  even  after  the  event  upon  which 
the  bet  was  placed.     R.  v.  Richard   (1906),  11  Can.  Cr.  Cas.  279   (Que.). 
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Evidenced] — On  the  charge  of  obtaining  the  giving  of  a  note  by  false 
representations,  evidence  is  receivable  that  at  the  same  time  the  prisoner 
was  engaged  in  practising  a  series  of  systematic  frauds  upon  the  farming 
community  by  similar  representations,  for  the  purpose  of  explaining  mo- 
tives and  intention  on  the  part  of  the  prisoner.  R.  v.  Hope  (1889),  17 
O.R,  463;  R.  v.  Francis  (1874),  L.R.  2  C.C.R.  128;  Blake  v.  Albion  Ins. 
Co.,  4  C,P.D.  94,  14  Cox  249;  R.  v.  Gordon  (1889),  16  Cox  622;  and  see 
note  to  Code  sec.  405. 

Converted  into  a  valuable  eeeuriiy.'] — ^The  document  need  not  be  a 
valuable  security  at  the  time  of  the  signature  obtained  by  the  false  pre- 
tence, and  the  decisions  in  R.  v.  Brady,  26  U.C.Q.B.  13,  and  R.  v.  Rymal, 
17  O.R.  227,  no  longer  apply.    R.  v.  Burke  (1893),  24  O.R.  64. 

407.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Falsely  pre- 
to  three  years'  imprisonment  who,  wrongfully  and  with  wilful  tending  to 
falsehood,  pretends  or  alleges  that  he  inclosed  and  sent,  or  money  in 
caused  to  be  inclosed  and  sent,  in  any  post  letter  any  money,  letter, 
valuable  security  or  chattel,  which  in  fact  he  did  not  so  inclose 

and  send  or  cause  to  be  inclosed  and  sent  therein.    55-56  V., 
c.  29,  s.  361. 

It  is  not  necessary  to  allege,  in  any  indictment  against  any  person  for 
wrongfully  and  wilfully  pretending  or  alleging  that  he  inclosed  and  sent, 
or  caused  to  be  inclosed  and  sent,  in  any  post  letter,  any  money,  valuable 
security  or  chattel,  or  to  prove  on  the  trial,  that  the  act  was  done  with 
intent  to  defraud.    Code  sec.  846. 

Personation. 

408.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Offence. 
to  fourteen  years'  imprisonment,  who,  with  intent  fraudulently  penalty, 
to  obtain  any  property,  personates  any  person,  living  or  dead, 

or  the  administrator,  wife,  widow,  next  of  kin  or  relation  of  any 
person.    55-56  V.,  c.  29,  s.  456. 

Form  of  indictment.] — ^That  A.  on  at  unlawfully,  falsely 

and  deceitfully  did  personate  one  B.  with  intent  fraudulently  to  obtain 
from  C.  certain  property  to  wit  belonging  to  him  the  said  B.  con- 

trary to  the  form  of  the  Criminal  Code  sec.  408. 

Evidence.] — Although  the  fund,  to  obtain  which  the  personation  takes 
place,  has  in  fact  been  previously  paid  to  the  party  entitled  these  may  be  a 
conviction  of  the  personator  endeavouring  to  obtain  payment.  R.  v.  Cramp 
(1817),  R.  &  R.  324.  See  also  the  definition  of  ''property"  in  sec.  2.  But 
it  would  appear  doubtful  whether  a  conviction  could  be  supported  for 
personation  in  respect  of  a  supposed  property  or  fund  which  had  never 
existed.  Cf.  R.  v.  Princle  (1840),  2  Mood.  C.C.  127,  9  C.  &  P.  408.  The 
intent  must  be  "fraudulently  to  obtain"  the  property,  and  it  would  seem 
doubtful  whether  a  personation  at  the  instance  of  the  personated  party 
would  be  included.  Under  the  English  Army  Prize-Money  Act,  2  & 
3  Wm.  IV.,  ch.  63,  sec.  49,  it  was  declared  an  offence  to  knowingly  and 
willingly  personate  or  falsely  assume  the  name  or  character  of  a  soldier 
in  order  to  receive  prize-money,  and  it  was  held  that  it  was  no  defence  that 
the  prisoner  was  authorized  by  the  soldier  to  personate  him  or  that  the 
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prisoner  had  bought  from  the  soldier  personated  the  prize-money  to  which 
the  latter  was  entitled.    R.  v.  Lake  (1869),  11  Cox  C.C.  333. 

400.  Every  one  is  guilty  of  an  indictable  offence,  and  liable, 
on  indictment  or  summary  conviction,  to  one  year's  imprison- 
ment, or  to  a  fine  of  one  hundred  dollars,  who  falsely,  with 
intent  to  gain  some  advantage  for  himself  or  some  other  person, 
personates  a  candidate  at  any  competitive  or  qualifying  examin- 
ation, held  under  the  authority  of  any  law  or  statute,  or  in 
connection  with  any  university  or  college,  or  who  procures  him- 
self or  any  other  person  to  be  personated  at  any  such  examina- 
tion, or  who  knowingly  avails  himself  of  the  results  of  such  per- 
sonation.   55-56  v.,  c.  29,  s.  457. 


Penalty. 


Personating 
owner  of 
Government 
stock. 


Company 
stock. 


Dividends. 


Grant  of 
land  or 
scrip. 

Person  under 
power  of 
attorney. 


Transfer 
under  per- 
sonation. 


410.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  falsely  and  deceitfully 
personates, — 

(a)  any  owner  of  any  share  or  interest  of  or  in  any  stock, 
annuity  or  other  public  fund  transferable  in  any  book  of 
account  kept  by  the  Government  of  Canada  or  of  any 
province  thereof,  or  by  any  bank  for  any  such  Govern- 
ment; or, 

(h)  any  owner  t)f  any  share  or  interest  of  or  in  the  debt  of 
any  public  body,  or  of  or  in  the  debt  or  capital  stock  of  any 
body  corporate,  company,  or  society;  or, 

(c)  any  owner  of  any  dividend,  coupon,  certificate  or  money 
payable  in  respect  of  any  such  share  or  interest  as  afore- 
said; or, 

(d)  any  owner  of  any  share  or  interest  in  any  claim  for  a 
grant  of  land  from  the  Crown,  or  for  any  script  or  other 
payment  or  allowance  in  lieu  of  such  grant  of  land ;  or, 

(e)  any  person  duly  authorized  by  any  power  of  attorney 
to  transfer  any  such  share  or  interest,  or  to  receive  any 
dividend,  coupon,  certificate  or  money  on  behalf  of  the 
person  entitled  thereto; 

and  thereby  transfers  or  endeavours  to  transfer  any  share  or 
interest  belohging  to  such  owner,  or  thereby  obtains  or  endea- 
vours to  obtain,  as  if  he  were  the  true  and  lawful  owner  or 
were  the  person  so  authorized  by  such  power  of  attorney,  any 
money  due  to  any  such  owner  or  payable  to  the  person  so 
authorized,  or  any  certificate,  coupon  or  share  warrant,  grant 
of  land,  or  script,  or  allowance  in  lieu  thereof,  or  other  docu- 
ment which,  by  any  law  in  force,  or  any  usage  existing  at  the 
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time,  is  deliverable  to  the  owner  of  any  such  stock  or  fund,  or 
to  the  person  authorized  by  any  such  power  of  attorney. 
55-56  v.,  c.  29,  s.  458. 

Origin    of    enactment^] — The     corresponding    English     statute    is    the 
Forgery  Act,  1861,  24-25  Vict.,  ch.  98,  sees.  3,  4,  14  and  35. 

Form  of  indictment,'] — ^The  jurors,  etc.,  present  that  J.S.  on  the 
day  of  in  the  year  of  our  Lord  at  the  of  un- 

lawfully did  falsely  and  deceitfully  personate  one  J.N.,  the  said  J.N.  be- 
ing the  owner  of  a  certain  share  and  interest  in  certain  stock  and  annuities 
which  were  then  transferable  at  the  Bank  of  ,  to  wit   (here  state 

the  amount  and  nature  of  the  stock),  and  that  the  said  J.S.  thereby  did 
then  transfer  (or  endeavour  to  transfer)  the  said  share  and  interest  of 
the  said  J.N.  in  the  said  stock  and  annuities  as  if  he,  the  said  J.S.,  were 
then  the  true  and  lawful  owner  thereof,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  the  Criminal  Code  sec.  410. 

411.  Every  one  is  guilty  of  an  indictable  oflFence  and  liable  Acknow- 
to  seven  years'  imprisonment  who,  without  lawful  authority  or  ^^^^^^"1^ 
excuse,  the  proof  of  which  shall  lie  on  him,  acknowledges,  in  false  name, 
the  name  of  any  other  person,  before  any  court,  judge  or  other 
person  lawfully  authorized  in  that  behalf,  any  recognizance  of 
bail,  or  any  cognovit  actionem,  or  consent  for  judgment,  or 
judgment,  or  any  deed  or  other  instrument.     55-56  V.,  c.  29, 
6.  459. 

Fraud  and  Fraudulent  Dealing  with  Property. 

41S«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Obtaining 
to  six  months'  imprisonment  who,  by  means  of  any  false  ticket  i^^f^^\ 
or  order,  or  of  any  other  ticket  or  order,  fraudulently  and  un- 
lawfully obtains  or  attempts  to  obtain  any  passage  on  any  car- 
riage, tramway  or  railway,  or  in  any  steam  or  other  vessel. 
55-56  v.,  c.  29,  s.  362. 

« 

418.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  seven  years'  imprisonment  who,  being  a  director,  manager, 
public  officer  or  member  of  any  body  corporate  or  public  com- 
pany, with  intent  to  defraud, — 

(a)  destroys,  alters,  mutilates  or  f alsifi^  any  book,  paper,  Official 
writing  or  valuable  security  belonging  to  the  body  corpor-  destroying 
ate  or  public  company ;  or,  8ecun  y. 

(b)  makes,  or  concurs  in  making,  any  false  entry,  or  omits  Making 
or  concurs  in  omitting  to  enter  any  material  particular,  in  ?al»e  entry 
any  book  of  account  or  other  document.    55-56  V.,  c.  29,  ^^ 

s.  364. 
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Indictment.] — ^An  indictment  charging  bank  officials  with  having  made 
a  monthly  report,  etc.,  "a  wilful,  false  and  deceptive  statement"  of  and 
concerning  the  affairs  of  the  bank,  with  intent  to  deceive,  sufficiently 
charges  the  offence,  under  the  Bank  Act,  of  having  made,  "a  wilfully  false 
or  deceptive  statement  in  any  return  or  report"  with  such  intent.  R.  v. 
Weir  (No.  1)    (1899),  3  Can.  Cr.  Cas.  102,  R.J.Q.  8  Q.B.  521. 

False  pro-  414.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

fP^.*^'^®^*'  to  five  years'  imprisonment  who,  being  a  promoter,  director, 
^  '  public  officer  or  manager  of  any  body  corporate  or  public  com- 

pany, either  existing  or  intended  to  be  formed,  makes,  circu- 
lates, or  publishes,  or  concurs  in  making,  circulating  or  pub- 
lishing any  prospectus,  statement  or  account  which  he  knows 
to  be  false  in  any  material  particular,  with  intent  to  induce 
persons  whether  ascertained  or  not  to  become  shareholders  or 
partners,  or  with  intent  to  deceive  or  defraud  the  members, 
shareholders  or  creditors,  or  any  of  them,  whether  ascertained 
or  not,  of  such  body  corporate  or  public  company,  or  with 
intent  to  induce  any  person  to  entrust  or  advance  any  property 
to  such  body  corporate  or  public  company,  or  to  enter  into  any 
security  for  the  benefit  thereof.    55-56  V.,  c.  29,  s.  365. 

Fraudulent  official  atatementa.] — ^Where  the  offence  charged  was  the 
making,  circulation  and  publication  of  false  statements  of  the  financial 
position  of  a  company,  and  it  appeared  that  the  statements  were  mailed 
from  a  place  in  Ontario  to  the  parties  intended  to  be  deceived  in  Montreal, 
the  offence,  although  commenced  in  Ontario,  is  completed  in  the  Province 
of  Quebec  by  the  delivery  of  the  letters  to  the  parties  to  whom  they  were 
addressed.    R.  v.  Gillespie  (No.  2)    (1898),  2  Can.  Cr.  Cas.  309. 

In  such  case,  the  courts  of  the  Province  of  Quebec  have  jurisdiction  to 
try  the  accused,  if  he  has  been  duly  committed  for  trial  by  a  magistrate 
of  the  district.    Ibid. 

If  a  director  or  manager  of  a  public  company  publishes  a  false  state- 
ment of  account  knowing  that  it  is  false,  with  the  intent  that  it  shall  be 
acted  upon  by  those  whom  it  reaches,  he  is  guilty  in  law  of  publishing 
^uch  statement  with  intent  to  defraud.  R.  v.  Birt.  (1899),  63  J.P.  328 
(Central  Cr.  Court). 

Judicial  notice  will  be  taken  of  the  statutory  law  of  a  province,  other 
than  the  one  in  which  the  charge  is  laid,  whereby  the  "president"  of  a 
company  must  necessarily  be  one  of  the  ''directors,"  and  on  proof  of  the 
manner  of  incorporation  a  description  of  the  accused  as  the  "president" 
of  the  company  seems  to  be  sufficient.  R.  v.  Gillespie  (1898),  1  Can.  Cr. 
Cas.  561    (Que.). 

It  was  held  in  Rex  v.  Lawson,  21  Times  L.R.  231,  that  under  sec.  84 
of  the  Imperial  Larceny  Act,  1861,  imposing  criminal  liability  on  any 
"director,  manager,  or  public  officer  of  any  body  corporate  or  public  com- 
pany" who  publishes  a  false  statement  with  intent  to  defraud,  etc.,  a 
person  who  is  in  fact  the  "manager"  of  a  company,  may  be  convicted,  and 
that  a  formal  appointment  to  the  position  is  not  a  pre-requisite. 

Penalty.  415.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

to  seven  years'  imprisonment  who,  being  or  acting  in  the  capa- 
city of  an  oflScer,  clerk,  or  servant,  with  intent  to  defraud, — 
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t 

(a)  destroys,  alters,  mutilates  or  falsifies  any  book,  paper,  Official  alter- 

writing,  valuable  security  or  document  which  belongs  to  ^^J .. 

or  is  in  the  possession  of  his  employer,  or  has  been  received  of  book. 

by  him  for  or  on  behalf  of  his  employer,  or  concurs  in  the 

same  being  done ;  or 
(h)  makes,  or  concurs  in  making,  any  false  entry  in,  or  Making 

omits  or  alters,  or  concurs  in  omitting  or  altering,  any  'alaeentiy. 

material  particular  from  or  in,  any  such  book,  paper, 

writing,  valuable  security  or  document.    55-56  V.,  c.  29, 

s.  366. 

In  TheKingy.Oliphant,  [1905]  2  K.B.  67,  the  prosecution  was  against 
a  clerk  for  falsifying  the  accounts  of  his  employer  under  a  similar  Kng- 
lish  statute.  The  defendant  was  employed  by  an  English  Arm  to  manage 
their  branch  establishment  in  Paris.  It  was  his  daily  duty  to  enter  on 
slips  an  account  of  all  sums  received  by  him  in  Paris  for  his  employers 
and  transmit  these  slips  to  them  in  England  in ; order  that  the  amounts  * 
might  be  entered  in  their  cash  book  there.  On  a  certain  date  the  defend- 
ant received  three  sums  in  Paris  which  he  fraudulently  appropriated  to 
his  own  use  and  omitted  to  enter  on  the  slips  forwarded  by  him  to  Eng- 
land, knowing  and  intending  that,  in  consequence,  the  amounts  so  received 
would  be  omitted  from  the  cash  book  as  they  in  fact  were.  Upon  the 
trial  the  question  was  raised,  whether  in  view  of  the  fact  that  part  of  the 
alleged  offence  had  been  committed  in  France,  there  was  any  jurisdiction 
in  the  English  court  to  try  the  case.  The  defendant  was  convicted  and  a 
case  was  reserved.  The  court  for  Crown  cases  reserved  affirmed  the  con- 
viction. The  majority  of  the  court  held  that  the  fact  that  the  prisoner 
knew  and  intended  that  the  effect  of  his  omission  from  the  slips  of  sums 
received  by  him  would  lead  to  a  falsification  of  his  employers'  books  was 
sufficient  to  warrant  his  conviction,  and  that  on  the  authority  of  Rex  v. 
Munton,  1  Esp.  62,  8  R.R.  566,  the  fact  that  part  of  the  offence  was  com- 
mitted abroad  did  not  oust  the  jurisdiction  of  the  English  court. 

The  prisoner  in  Rex  v.  Drewett,  21  Times  L.R.  164,  was  charged  with 
omitting  to  enter  in  the  cash  book  of  her  employers  a  sum  received  from 
a  customer.  .She  alleged  that  she  had,  without  the  knowledge  of  her  em- 
ployers, used  money  of  her  own  in  the  business,  and  that  she  had  omitted 
to  enter  the  receipt  of  the  sum  in  question  because  she  thought  she  was 
entitled  to  repay  herself  in  this  way.  A  direction  to  the  jury  that  even 
if  believed  her  story  was  no  defence  was  held  to  be  improper,  the  belief, 
if  honest,  being  sufficient  to  negative  the  intent  to  defraud,  and  that  being 
a  question  for  the  jury. 

An  entry  in  an  official  cash  book  as  ''balance  in  hand"  of  an  amount 
which  correctly  represented  the  amount  which  the  defendant  should  have 
had  in  his  posftession  but  did  not  then  have,  is  not  a  "false  entry"  if  the 
cash  book  is  not  one  kept  to  shew  the  state  of  account  between  the  defen- 
dant and  his  employer,  but  between  his  employer  and  the  employer's 
superior  as  to  whom  the  entrv  correctlv  represents  the  amount  he  is  en- 
titled to  receive.     R,  v.  WiUiams   (1900),  63  J.P.  103,  19  Cox  CC.  239. 

Blackstone's  definition  of  forgery  is  ''the  fraudulent  makinsr  or  altera- 
tion of  a  writing  to  the  prejudice  of  another's  right."  The  possibility  of 
prejudice  to  another  is  sufficient.  R.  v.  Ward  (1727),  2  Str.  747,  2' Ld. 
Ray  1461.  A  clerk,  representing  his  superior,  makes  a  correct  entry  in 
official  books,  and  afterwards  without  authority  and  malo  animo  changes 
the  entry  for  his  own  gain;  yet  so  to  make  it  appear  to  be  still  the  offi- 
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by  public 
officer. 


cial  record;  such  an  act  constitutes  forgery.    Re  Hall  (1883),  3  O.R.  331; 
but  see  R.  v.  Blackstone,  4  Man.  R.  296. 

416.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment,  and  to  a  fine  not  exceeding  five 
hundred  dollars,  who,  being  an  officer,  collector  or  receiver, 
entrusted  with  the  receipt,  custody,  or  management  of  any  part 
of  the  public  revenues,  knowingly  furnishes  any  false  statement 
or  return  of  any  sum  of  money  collected  by  him  or  entrusted 
to  his  care,  or  of  any  balance  of  money  in  his  hands  or  under 
his  control.    55-56  V.,  c.  29,  s.  367. 

Intent, l — ^The  wilful  intent  to  make  a  false  return  may  be  inferred  by 
the  jury  from  all  the  circumstances  of  the  case  proved  to  their  satisfac- 
tion.   R.  V.  Hincks   (1879),  24  L.C.  Jur.  116. 


Fienalty. 


Disposal  of 
property, 
etc.,  with 
intent  to 
defraud 
creditors. 


Receiving 
property. 

Being  a 
trader  fails 
to  keep 
accounts. 


417*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  a  fine  of  eight  hundred  dollars  and  to  one  year's  imprison- 
ment who, — 

(a)  with  intent  to  defraud  his  creditors,  or  any  of  them, 
(i)   makes,  or  causes  to  be  made  any  gift,  conveyance, 
assignment,  sale,  transfer  or  delivery  of  his  property, 
or 
(ii)  removes,  conceals  or  disposes  of  any.  of  his  property; 
or, 
(h)  with  the  intent  that  any  one  shall  so  defraud  his  credi- 
tors, or  any  one  of  them,  receives  any  such  property ;  or, 
(c)  being  a  trader  and  indebted  to  an  amount  exceeding  one 
thousand  dollars,  is  unable  to  pay  his  creditors  in  full  and 
has  not,  for  five  years  next  before  such  inability,  kept  such 
books  of  account  as,  according  to  the  usual  course  of  any 
trade  or  business  in  which  he  may  have  been  engaged,  are 
necessary  to  exhibit  or  explain  his  transactions,  unless  he 
be  able  to  account  for  his  losses  to  the  satisfaction  of  the 
court  or  judge  and  to  show  that  the  absence  of  such  books 
was  not  intended   to  defraud  his  creditors.     55-56   V., 
c.  29,  s.  368 ;  4  E.  VII.,  c.  7,  s.  1. 

Transfer  with  intent  to  defraud,] — It  is  not  essential  that  the  debt  of 
the  creditor  should  at  the  time  of  assignment  be  actually  due.  R.  v. 
Henry  (1891),  21  O.R.  113,  following  Macdonald  v.  McCall,  12  A.R.  393. 

It  is  properly  left  to  the  jury  to  say  whether  the  defendant  put  the  pro- 
perty out  of  his  hands,  transferred  or  disposed  of  it  for  the  purpose  of 
^frauding  his  creditors,  although  in  the  course  of  that  transaction  he 
satisfied  a  debt  due  to  the  creditor  to  whom  the  property  was  assigned.  R. 
V.  Potter  (1860),  10  U.C.C.P.  39  (Draper,  C.J.,  and  Hagarty,  J.). 
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In  a  case  where  the  nature  of  the  proceedings  and  the  evidence  clearly 
shewed  that  criminal  process  issued  against  S.  was  used  only  for  the  pur- 
pose of  getting  S.  to  Montreal  to  enable  his  creditors  there  to  put  pressure 
on  him,  in  order  to  get  their  claims  paid  or  secured,  a  transfer  made  by  S/s 
father  of  all  his  property  for  the  benefit  of  the  Montreal  creditors  was  set 
aside  as  founded  on  an  abuse  of  the  criminal  process  of  the  court.  Shorey 
V.  Jones  (1888),  15  Can.  S.C.R.  398,  affirming  the  decision  of  the  Supreme 
Court  of  Nova  Scotia,  20  N.S.  Rep.  378. 

In  Nova  Scotia  it  is  held  that  the  disposition  of  the  property  under 
this  section  must  be  such  as  would,  if  not  interfered  with,  deprive  the 
creditors  of  any  benefit  whatever  therefi>om.  R.  v.  Shaw  (1895),  31  N.S.R. 
534. 

In  a  proceeding  of  a  penal  nature  involving  deprivation  of  liberty,  and 
brought  under  a  provincial  statute  for  an  alleged  concealment  of  pro- 
perty in  fraud  of  creditors,  the  rules  and  principles  of  the  criminal  law 
as  to  the  evidence  and  its  effect  are  applicable,  and  there  must  be  clear 
and  conclusive  evidence  to  justify  a  conviction.  A  finding  that  an  insol- 
vent has  secreted  a  part  of  his  property  with  the  intent  of  defrauding  his 
creditors  is  not  supported  by  evidence  merely  of  a  discrepancy  between  two 
financial  statements  made  by  him  a  few  months  apart,  and  the  failure  ot 
the  insolvent  to  account  for  the  deficit  in  his  affairs  other  than  as  being 
the  result  of  an  extravagant  expenditure  of  capital  in  living  expenses. 
Bryoe  v.  Wilks   (1902),  6  Can.  Cr.  Cas.  445   (Que.). 

The  depositions  of  a  judgment  debtor  upon  his  examination  as  to 
means  may  be  proved  in  evidence  against  him  upon  a  criminal  charge  of 
disposal  of  property  in  fraud  of  creditors,  unless  at  the  time  of  the  ex- 
amination he  objected  to  answer  on  the  ground  that  his  answer  might  tend 
to  criminate  him.  If  the  examination  were  before  a  duly  authorized 
authority,  the  admissions  then  made  in  answer  to  questions  not  objected 
to,  may  be  afterwards  used  against  the  accused  although  such  questions 
were  not  properly  within  the  scope  of  the  examination.  The  King  v. 
Van  Meter,   11   Can.  Cr.  Cas.  207. 

418.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Destroying 
to  ten  years'  imprisonment  who,  with  intent  to  defraud  his  orfalsify- 
creditors  or  any  of  them,  destroys,  alters,  mutilates  or  falsifies  aef^aud  *  ^^ 
any  of  his  books,  papers,  writings  or  securities,  or  makes,  or  creditors, 
is  privy  to  the  making  of,  any  false  or  fraudulent  entry  in  any 

book  of  account  or  other  document.    55-56  V.,  c.  29,  s.  369. 

419.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Vendor 

to  a  fine,  or  to  two  years'  imprisonment,  or  to  both,  who,  being  ^^°^*'*"^ 
a  seller  or  mortgagor  of  land,  or  of  any  chattel,  real  or  personal,  encum^ 
or  chose  in  action,  or  the  solicitor  or  agent  of  any  such  seller  brancesor 
or  mortgagor  (and  having  been  served  with  a  written  demand  ^a^s/fyj^g 
of  an  abstract  of  title  by  or  on  behalf  of  the  purchaser  or  mort- 
gagee   before  the    completion    of  the    purchase  or  mortgage) 
conceals  any  settlement,  deed,  will  or  other  instrument  material 
to    the   title,   or    any  encumbrance,  from   such    purchaser    or 
mortgagee,  or  falsifies  any  pedigree  upon  which  the  title  de- 
pends, with  intent  to  defraud  and  in  order  to  induce  such  pur- 
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chaser  or  mortgagee  to  accept  the  title  offered  or  produced  to 
him.    55-56  V.,  c.  29,  s.  370. 

Consent  to  prosecution.'] — "So  prosecution  for  concealing  any  settle- 
ment, deed,  will,  or  other  instrument  material  to  any  title,  or  any  encum- 
brance, or  falsifying  any  pedigree  upon  which  any  title  depends,  shall  be 
commenced  without  the  consent  of  the  Attorney-General,  given  after  pre- 
vious notice  to  the  person  intended  to  be  prosecuted  of  the  application  to 
the  Attorney-General  for  leave  to  prosecute.    Code  sec.  697.  , 

Fraudulent  420.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
ofTitles*^^**  to  three  years'  imprisonment  who,  acting  either  as  principal 
or  agent,  in  any  proceeding  to  obtain  the  registration  of  any 
title  to  land  or  otherwise,  or  in  any  transaction  relating  to  land 
which  is,  or  is  proposed  to  be,  put  on  the  register,  knowingly 
and  with  intent  to  deceive  makes  or  assists  or  joins  in,  or  is 
.privy  to  the  making  of,  any  material  false  statement  or  repre- 
sentation, or  suppresses,  conceals,  assists  or  joins  in,  or  is  privy 
to  the  suppression,  withholding  or  concealing  from,  any  judge 
or  registrar,  or  any  person  employed  by  or  assisting  the  regis- 
trar, any  material  document,  fact  or  matter  of  information. 
55-56  v.,  c.  29,  s.  371. 


Fraudulent 
sales  of 
property. 


Fraudulent 
hypotheca- 
tion of  real 
property. 


Burden  of 
proof. 


Fraudulent 
seizures  of 
land  under 
execution. 


421*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment,  and  to  a  fine  not  exceeding  two 
thousand  dollars,  who,  knowing  the  existence  of  any  unregistered 
prior  sale,  grant,  mortgage,  hypothec,  privilege  or  encumbrance 
of  or  upon  any  real  property,  fraudulently  makes  any  sub- 
sequent sale  of  the  same,  or  of  any  part  thereof.  55-56  V., 
c.  29,  s.  372. 

422.  Every  one  who  pretends  to  hypothecate,  mortgage,  or 
otherwise  charge  any  real  property  to  which  he  knows  he  has 
no  legal  or  equitable  title  is  guilty  of  an  indictable  offence  and 
liable  to  one  year's  imprisonment,  and  to  a  fine  not  exceeding 
one  hundred  dollars. 

2.  The  proof  of  the  ownership  of  the  real  estate  rests  with 
the  person  so  pretending  to  deal  with  the  same.  55-56  V.,  c.  29, 
s.  373. 

'  428.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  one  year's  imprisonment  who,  in  the  province  of  Quebec, 
wilfully  causes  or  procures  to  be  seized  and  taken  in  execution 
any  lands  and  tenements,  or  other  real  property,  not  being  at 
the  time  of  such  seizure,  to  the  knowledge  of  the  person  causing 
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the  same  to  be  taken  in  execution,  the  bond  fide  property  of 
the  person  or  persons  against  whom,  or  whose  estate,  the  execu- 
tion is  issued.    55-56  V.,  c.  29,  s.  374'. 

424.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty* 
to  two  years'  imprisonment,  who, — 

(a)  being  the  holder  of  any  lease  or  license  issued  under  the  Holder  of 
provisions  of  any  Act  relating  to  gold  or  silver  mining,  lease  of 
or  by  any  persons  owning  land  supposed  to  contain  any  ^ver^mine 
gold    or    silver,  by    fraudulent    device    or    contrivance  defrauding 
defrauds  or  attempts  to  defraud  His  Majesty,  or  any  o^»«r. 
person,  of  any  gold,  silver  or  money  payable  or  reserved 
by  such  lease,  or,  with  such  intent  as  aforesaid,  conceals 
or  makes  a  false  statement  as  to  the  amount  of  gold  or 
silver  procured  by  him ;  or, 

(h)  not  being  the  owner  or  agent  of  the  owners  of  mining  Unlawful 
claims  then  being  worked,  and  not  being  thereunto  author-  sale  of 
ized  in  writing  by  the  proper  officer  in  that  behalf  named  Jrsilven 
in  any  Act  relating  to  mines  in  force  in  any  province  of 
Canada,  sells  or  purchases,  except  to  or  from  such  owner 
or  authorized  person,  any  quartz  containing  gold,  or  any 
smelted  gold  or  silver,  at  or  within  three  miles  of  any 
gold  district  or  mining  district,  or  gold  mining  division; 
or, 

(c)  purchases  any  gold   in    quartz,    or    any  unsmelted    or  Unlawful 
smelted  gold  or  silver,  or  otherwise  unmanufactured  gold  purchase  of 
or  silver,  of  the  value  of  one  dollar  or  upwards,  except  or "i^en* 
from  such  owner  or  authorized  person,  and  does  not,  at  the 
same  time,  execute  in  triplicate  an  instrument  in  writing, 
stating  the  place  and  time  of  purchase,  and  the  quantity, 
quality  and  value  of  gold  or  silver  so  purchased,  and  the 
name  or  names  of  the  person  or  persons  from  whom  the 
same  was  purchased,  and  file  the  same  with  such  proper 
officer  within  twenty  days  next  after  the  date  of  such 
purchase.    55-56  V.,  c.  29,  s.  375. 

Indictment.^ — In  any  indictment  for  any  offence  mentioned  in  sec. 
424  it  shall  be  sufficient  to  lay  the  property  in  His  Majesty,  or  in  any  per- 
son or  corporation,  in  different  counts  in  such  indictment.    Code  sec.  866. 

Upon  a  prosecution  for  any  offence  under  sec.  424  any  variance  when 
the  property  is  laid  in  a  person  or  corporation,  between  the  statement  in 
the  indictment  and  the  evidence  adduced,  may  be  amended  at  the  trial. 
If  no  owner  is  proved,  the  indictment  may  be  amended  by  laying  the  pro- 
perty in  His  Majesty.     Code  sec.  893. 

Search  icarrant,'] — On  complaint  in  writing  made  to  any  justice  of  the 
county,  district  or  place,  by  any  person  interested  in  any  mining  claim. 
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that  mined  gold  or  gold-bearing  quartz,  or  mined  or  unmanufactured  silver 
or  silver  ore,  is  unlawfully  deposited  in  any  place,  or  held  by  any  person 
contrary  to  law,  a  general  search  warrant  may  be  issued  by  such  justice, 
as  in  the  case  of  stolen  goods,  including  any  number  of  places  or  persons 
named  in  such  complaint;  and  if,  upon  such  search,  any  such  gold  or  gold- 
bearing  quartz,  or  silver  or  silver  ore  is  found  to  be  unlawfully  deposited 
or  held,  the  justice  shall  make  such  order  for  the  restoration  thereof  to  the 
lawful  owner  as  he  considers  right.    Section  637. 

The  decision  of  the  justice  in  such  case  is  subject  to  appeal  as  in  ordin- 
ary cases  coming  within  the  provisions  of  Part  XV.    Code  sec.  637(3). 


Penalty. 


Warehouse- 
man, etc., 
delivering 
receipt  for 
goods  with- 
out receiving 
them. 


Accepting, 
etc.,  false 
receipt. 


425.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment,  who, — 

(a)  being  the  keeper  of  any  warehouse,  or  a  forwarder, 
miller,  master  of  a  vessel,  wharfinger,  keeper  of  a  cove, 
yard,  harbour  or  other  place  for  storing  timber,  deals, 
staves,  boards,  or  lumber,  curer  or  packer  of  pork,  or  dealer 
in  wool,  carrier,  factor,  agent  or  other  person,  or  a  clerk 
or  other  person  in  his  employ,  knowingly  and  wilfully 
gives  to  any  person  a  writing  purporting  to  be  a  receipt 
for,  or  an  acknowledgment  of,  any  goods  or  other  property 
as  having  been  received  into  his  warehouse,  vessel,  cove, 
wharf,  or  other  place,  or  in  any  such  place  about  which 
he  is  employed,  or  in  any  other  manner  received  by  him, 
or  by  the  person  in  or  about  whose  business  he  is  employed, 
before  the  goods  or  other  property  named  in  such  receipt, 
acknowledgment  or  writing  have  been  actually  delivered 
to  or  received  by  him  as  aforesaid,  with  intent  to  mislead, 
deceive,  injure  or  defraud  any  person,  although  such 
person  is  then  unknown  to  him;  or, 

(b)  knowingly  and  wilfully  accepts,  transmits  or  uses  any 
such  false  receipt  or  acknowledgment  or  writing.  55-56 
v.,  c.  29,  8.  376. 


Penaltv. 

Fraudulent 
disposal  of 
merchan- 
dise as  to 
which  money 
has  been 
advanced  or 
security 
Ifiven  by 
consignee. 


426.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment,  who, — 

(a)  having,  in  his  name,  shipped  or  delivered  to  the  keeper 
of  any  warehouse,  or  to  any  other  factor,  agent  or  carrier, 
to  be  shipped  or  carried,  any  merchandise  upon  which  the 
consignee  has  advanced  any  money  or  given  any  valuable 
security,  afterwards,  with  intent  to  deceive,  defraud  or 
injure  such  consignee,  in  violation  of  good  faith,  and  with- 
out the  consent  of  such  consignee,  makes  any  disposition 
of  such  merchandise  different  from  and  inconsistent  with 
the  agreement  made  in  that  behalf  between  him  and  such 
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consignee  at  the  time  when  or  before  such  money  was  so 
advanced  or  such  security  given;  or, 
(b)  knowingly  and  wilfully  aids  and  assists  in  making  such  Aiding  in 
disposition  for  the  purpose  of  deceiving,  defrauding  or  disposal, 
injuring  such  consignee. 
2.  No  person  commits  an  offence  under  this  section  who,  Saving, 
before  making  such  disposition  of  such  merchandise,  pays  or 
tenders  to  the  consignee  the  full  amount  of  any  advance  made 
thereon.    55-56  V.,  c.  29,  s.  377. 

427.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  three  years'  imprisonment,  who, — 

(a)  wilfully  makes  any  false  statement  in  any  receipt,  certi-  Fraudulent 
ficate  or  acknowledgment  for  grain,  timber  or  other  goods  ^^^^^^^/v 
or  property  which  can  be  used  for  any  of  the  purposes  Bank  Act. 
mentioned  in  the  Bank  Act ;  or, 

(b)  having  given,  or  after  any  clerk  or  person  in  his  employ  Fraudulent- 
has,  to  his  knowledge,  given,  as  having  been  received  by  ly  alienating 
him  in  any  mill,  warehouse,  vessel,  cove  or  other  place,  covered  by 
any  such  receipt,  certificate  or  acknowledgment  for  any  receipt, 
such  grain,  timber  or  other  goods  or  property,  or  having 
obtained  any  such  receipt,  certificate  or  acknowledgment, 

and  after  having  endorsed  or  assigned  it  to  any  6ank  or 
person,  afterwards,  and  without  the  consent  of  the  holder 
or  endorsee  in  writing,  or  the  production  and  delivery  of 
the  receipt,  certificate  or  acknowledgment,  wilfully  alien- 
ates or  parts  with,  or  does  not  deliver  to  such  holder  or 
owner  of  such  receipt,  certificate  or  acknowledgment,  the 
grain,  timber,  goods  or  other  property  therein  mentioned. 
55-56  v.,  c.  29,  s.  378. 

Receipts  given  by  any  person  in  charge  of  logs  or  timber  in  transit  from 
timber  limits  or  other  lands  to  their  place  of  destination  are  covered  by 
the  term  "warehouse  receipt"  used  in  the  Bank  Act. 

428.  If  any  offence  mentioned  in  any  of  the  three  sections  innocent 
last  preceding  is  committed  by  the  doing  of  an3rthing  in  the  partners. 
name  of  any  firm,  company  or  copartnership  of  persons,  the 
person  by  whom  such  thing  is  actually  done,  or  who  connives 

at  the  doing  thereof,  is  alone  guilty  of  the  offence.    55-56  V., 
c.  29,  s.  379. 

429.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Selling 
to  seven  years'  imprisonment  who,  not    having    lawful   title  vessel  or 
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Receiving 
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Sale  of 
wreck. 


Keeping 

wrecK. 


Boarding 

wrecked 

vessel. 

Penalty. 


thereto,  sells  any  vessel  or  wreck  found  within  the  limits  of 
Canada.    55-56  V.,  e.  29,  s.  380. 

Wreck.^ — The  term  "wreck"  includes  the  cargo,  stores  and  tackle  of 
any  vessel  and  all  parts  of  a  vessel  separated  therefrom,  and  also  the  pro- 
perty of  shipwrecked  persons.     Code  sec.  2(41). 

480.  Every  one  who, — 

(a)  secretes  any  wreck,  or  defaces  or  obliterates  the  marks 
thereon,  or  uses  means  to  dis^ise  the  fact  that  it  is 
wreck,  or  in  any  manner  conceals  the  character  thereof, 
or  the  fact  that  the  same  is  wreck,  from  any  person  en- 
titled to  inquire  into  the  same;  or, 

(b)  receives  any  wreck,  knowing  the  same  to  be  wreck,  from 
any  person  other  than  the  owner  thereof  or  the  receiver 
of  wrecks,  and  does  not  within  forty-eight  hours  inform 
the  receiver  thereof :  or, 

(c)  offers  for  sale  or  otherwise  deals  with  any  wreck,  know- 
ing it  to  be  wreck,  not  having  a  lawful  title  to  sell  or  deal 
with  the  same ;  or, 

(d)  keeps  in  his  possession  any  wreck,  knowing  it  to  be 
wreck,  without  a  lawful  title  so  to  keep  the  same,  for  any 
time  longer  than  the  time  reasonably  necessary  for  the 
delivery  of  the  same  to  the  receiver ;  or, 

(e)  boards  any  vessel  which  is  wrecked,  stranded  or  in  dis- 
tress against  the  will  of  the  master,  unless  the  person  so 
boarding  is,  or  acts  by  command  of  the  receiver; 

is  guilty  of  an  offence  punishable  on  indictment  with  two  years* 
imprisonment,  and  on  summary  conviction  before  two  justices 
with  a  penalty  of  four  hundred  dollars  or  six  months'  imprison- 
ment with  or  without  hard  labour.    55-56  V.,  c.  29,  s.  381. 


Purchasing 
old  marine 
stores  from 
person 
under 
sixteen. 


Receiving 
old  marine 
stores. 


481*  Every  person  dealing  in  old  marine  stores  of  any 
description,  including  anchors,  cables,  sails,  junk,  iron,  copper, 
brass,  lead  or  other  marine  stores,  who,  by  himself  or  his  agent, 
purchases  any  old  marine  stores  from  any  person  under  the  age 
of  sixteen  years,  is  guilty  of  an  offence  and  liable,  on  summary 
conviction,  to  a  penalty  of  four  dollars  for  the  first  offence  and 
of  six  dollars  for  every  subsequent  offence. 

2.  Every  such  person  who,  by  himself  or  his  agent,  pur- 
chases or  receives  any  old  marine  stores  into  his  shop,  premises 
or  place  of  deposit,  except  in  the  dajrtime  between  sunrise  and 
sunset,  is  guilty  of  an  offence  and  liable,  on  summary  convie- 
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tion,  to  a  penalty  of  five  dollars  for  the  first  oflfenee  and  of 
seven  dollars  for  every  subsequent  offence. 

3.  Every  person,  purporting  to  be  a  dealer  in  old  marine  Having  in 
stores,  on  whose  premises  any  such  stores  which  have  been  stolen  possession, 
are  found  secreted,  is  guilly  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment.    55-56  V.,  c.  29,  s.  382. 


482.  (As  amended,  1907.)  The  marks  specified  in  this  sec-  Marks  to  be 
tion  in  that  behalf  may  be  applied  in  or  on  any  public  stores  to  j^^^^res"*^ 
denote  His  Majesty's  property  in  such  stores. 

Marks  appropriated  for  His  Majesty* s  use  in  or  on  Naval,  Military y  Ordnance, 

Barrack,  HospUal  and  VictuaUing  Stores, 


Stores. 
Hempen  cordage  and  wire  rope. 


Canvas,  fearnought,   hammocks  and 

seamen's  bags. 
Bmiting. 
Gandles. 

Timber,  metal  and  other  stores  not 
before  enumerated. 


Marks. 

White,  black  or  coloured  threads  laid 
up  with  the  yams  and  the  wire, 
respectively. 

A  blue  line  in  a  serpentine  foim. 

A  double  tape  in  the  warp. 

Blue  or  red  cotton  threads  in  each 

wick,  or  wicks  of  red  cotton. 
The  broad  arrow,  with  or  without  the 

letters  W.D. 


Marks  appropriated  for  use  on  stores,  the  property  of  His  Majesty  in  the  right 

of  his  Government  of  Canada, 


Stores. 


Public  stores. 


Militia  stores. 


Marks. 

The  name  of  any  public  department, 
or  the  word  '  Canada,'  either  alone 
or  in  combination  with  a  Crown  or 
the  Royal  Anns. 

The  broad  arrow  within  the  letter  C. 


2.  It  shall  be  lawful  for  any  public  department,  and  the  con-  Application 
tractors,  oflScers  and  workmen  of  such  department,  to  apply  'jy  officer. 
such  marks,  or  any  of  them,  in  or  on  any  such  stores.    55*56 
v.,  c.  29,  s.  384 ;  6  &  7  E.  VII.  c.  7. 


488.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Unlawfully 
to  two  years'  imprisonment,  who,  without  lawful  authority  the  appjy*'*^ 
proof  of  which  shall  lie  on  him,  applies  any  of  the  said  marks 
in  or  on  any  public  stores.    55-56  V.,  c.  ^29,  s.  385. 

484.  Every  one  is  guilty  of  an  indictable  offence  and  liable  obliterating 
to  two  years*  imprisonment,  who,  with  intent  to  conceal  His  marks  from 
Majesty's  property  in  any  public  stores,  takes  out,  destroys  or 
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stores. 


obliterates,  wholly  or  in  part,  any  of  the  said  marks.    55-56  V., 
c.  29,  8.  386. 


public 
stores. 


Unlawful  485.  Every  one  who,  without  lawful  authority  the  proof  of 

^le^^t^c^'o'f  ^^^^^  ^^®8  ^^  ^™>  receives,  possesses,  keeps,  sells  or  delivem 
any  public  stores  bearing  any  such  mark  as  aforesaid,  knowing 
them  to  bear  such  mark,  is  guilty  of  an  offence  punishable  on 
indictment  or  on  summary  conviction,  and  liable,  on  conviction 
on  indictment,  to  one  year's  imprisonment,  and,  if  the  value 
thereof  does  not  exceed  twenty-five  dollars,  on  summary  con- 
viction before  two  justices,  to  a  fine  of  one  hundred  dollars  or 
to  six  months'  imprisonment  with  or  without  hard  labour. 
55-56  v.,  c.  29,  s.  387. 

Definitiona.'] — The  expression  "public  stores"  includes  all  stores  under 
the  care,  superintendence  or  control  of  any  public  department  as  herein 
defined,  or  of  any  person  in  the  service  of  such  department.    Section  2(28). 

The  expression  "stores"  includes  all  goods  and  chattels,  and  any  single 
store  or  article.     Section  2(34). 

Evidence. "l — In  any  prosecution,  proceeding  or  trial  under  sees.  433  to 
437  inclusive  for  offences  relating  to  public  stores,  proof  that  any  soldier, 
seaman  or  marine  was  actually  doincr  duty  in  His  Majesty's  service  shall 
be  primft  facie  evidence  that  his  enlistment,  entry  or  enrolment  has  been 
regular.  If  the  person  charged  with  the  offence  relating  to  public  stores 
mentioned  in  sec.  435  was.  at  the  time  at  whicli  Che  offence  is  charged  to 
have  been  committed,  in  His  Majesty's  service  or  employment,  or  a  dealer 
in  marine  stores,  or  a  dealer  in  old  metals,  knowledge  on  his  part  that  the 
stores  to  which  the  charge  relates  bore  the  marks  described  in  sec.  432 
shall  be  presumed  until  the  contrary  is  shewn.     Code  sec.  991. 

Search  for  public  atoreaJ] — See  sees.  437  and  636. 

486.  Every  one,  not  being  in  His  Majesty's  service,  or  a 
dealer  in  marine  stores  or  a  dealer  in  old  metals,  in  whose  pos- 
session any  public  stores  bearing  any  such  mark  are  found  who, 
when  taken  or  summoned  before  two  justices,  does  not  satisfy 
such  justices  that  he  came  lawfully  by  such  stores,  is  guilty 
of  an  offence  and  liable,  on  summary  conviction,  to  a  fine  of 
twenty-five  dollars. 

2.  If  any  such  person  satisfies  such  justices  that  he  came 
lawfully  by  the  stores  so  found,  the  justices,  in  their  discre- 
tion, as  the  evidence  given  or  the  circumstances  of  the  case 
require,  may  summon  before  them  every  person  through  whose 
hands  such  stores  appear  to  have  passed. 

3.  Every  one  who  has  had  possession  thereof,  who  does  not 
satisfy  such  justices  that  he  came  lawfully  by  the  same,  is  liable, 
on  summary  conviction,  of  having  had  possession  thereof,  to  a 
fine  of  twenty-five  dollars,  and  in  default  of  payment  to  three 


Being  in 
possession 
without 
being  able 
to  justify. 


Summoning 

former 

possessors. 


Every 
unlawful 
possessor 
liable. 
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months'  imprisonment  with  or  without  bard  labour.    55-56  V., 
c.  29,  8.  388. 

487.  Every  one  who,  without  permission  in  writing  from  Searching 
the  Admiralty,  or  from  some  person  authorized  by  the  Admir-  'or  stores 
ally  in  that  behalf,  creeps,  sweeps,  dredges,  or  otherwise  searches  Majesty's 
for  stores  in  the  sea,  or  any  tidat  or  inland  water,  within  one  vessels, 
hundred  yards  from  any  vessel  belonging  to  His  Majesty  or  in  J^^^^  ^^ 
His  Majesty's  service,  or  from  any  mooring,  place  or  anchoring 
place  appropriated  to  such  vessels,  or  from  any  mooring  belong-     • 
ing  to  His  Majesty,  or  from  any  of  His  Majesty  !s  wharfs  or 
docks,  or  victualling  or  steam  factory  yards,  is  guilty  of  an 
offence  and  liable,  on  summary  conviction  before  two  justices, 
to  a  fine  of  twenty-five  dollars,  or  to  three  months'  imprison- 
ment, with  or  without  hard  labour.    55-56  V.,  c.  29,  s.  389. 

See  note  to  sec.  435. 

488*  Every  one  who, — 

(a)  buys,  exchanges  or  detains,  or  otherwise  receives  from  Receiving 
any  soldier,  militiaman  or  deserter  any  arms,  clothing  or  clothing  or 
furniture  belonging  to  His  Majesty,  or  any  such  articles  from  soldiers 
belonging  to  any  soldier,  militiaman  or  deserter  as  are  or  deserters, 
generally  deemed  regimental  necessaries  according  to  the 

custom  of  the  army ;  or, 

(b)  causes  the  colour  of  such  clothing  or  articles  to  be  Changing 
changed;  or,  the  colour. 

(c)  exchanges,  buys  or  receives  from  any  soldier  or  militia-  Receiving 
man,  any  provisions,  without  leave  in  writing  from  the  provisions 
officer  commanding  the  regiment  or  detachment  to  which 

such  soldier  belongs; 
is  guilty  of  an  offence  punishable  on  indictment  or  on  summary  offence, 
conviction,  and  liable  on  conviction  on  indictment  to  five  years' 
imprisonment,  and  on  summary  conviction  before  two  justices 
to  a  penalty  not  exceeding  forty  dollars,  and  not  leas  than 
twenty  dollars  and  costs,  and,  in  default  of  payment,  to  six 
months'  imprisonment  with  or  without  hard  labour.  55-56  V., 
c.  29,  s.  390. 

It  is  expressly  provided  by  Code  sec.  8,  that  nothing  contained  in  the 
Criminal  Code  shall  aflfect  any  of  the  laws  relating  to  the  government 
of  His  Majesty's  land  or  naval  forces. 

A  summary  conviction  under  the  Army  Act  for  "buying,  exchanging, 
taking  in  pawn,  detaining  or  receiving''  from  a  soldier  his  war  medal  is  to 
be  construed  under  Code  sec.  725  as  charging  a  single  offence  only,  and 
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is  not  bad  for  uncertainty.     R.   v»  Brine    (1904),  8   Can.  Cr.   Ca«.  54 

(N.S.). 

Prosecutor's  share  of  fine  recovered.] — See  sec.  1042. 

489*  Every  one  who  buys,  exchanges,  or  detains,  or  other- 
wise receives  from  any  seaman  or  marine^  upon  any  account 
whatsoever,  or  has  in  his  possession  any  arms  or  clothing,  or 
any  articles,  belonging  to  any  seaman,  marine  or  deserter,  as 
are  generally  deemed  necessaries  according  to  the  custom  of 
the  navy,  is  guilty  of  an  offence  punishable  on  indictment  or  on 
summary  conviction  and  liable  on  conviction  on  indictment  to 
five  years'  imprisonment,  and  on  summary  conviction  before 
two  justices  to  a  penalty  not  exceeding  one  hundred  and  twenty 
dollars,  and  not  less  than  twenty  dollars  and  costs,  and  in 
default  of  payment  to  six  months'  imprisonment.  55-56  V., 
c.  29,  s.  391. 

Prosecutor's  share  of  fine  recovered,] — See  sec.  1042. 

440*  Every  one  who  detains,  buys,  exchanges,  takes  on 
pawn  or  receives,  from  any  seaman  or  any  person  acting  for  a 
seaman,  any  seaman's  property,  or  solicits  or  entices  any 
seaman,  or  is  employed  by  any  seaman  to  sell,  exchange  or  pawn 
any  seaman 's  property,  unless  he  acts  in  ignorance  of  the  same 
being  a  seaman 's  property,  or  of  the  person  with  whom  he  deals 
being  or  acting  for  a  seaman,  or  unless  the  same  is  sold  by 
the  order  of  the  Admiralty  or  commander  in  chief,  is  guilty 
of  an  offence  punishable  on  indictment  or  on  summary  convic- 
tion and  liable  on  conviction  on  indictment  to  five  years'  impri- 
sonment, and  on  summary  conviction  for  a  first  offence  to  a 
penalty  not  exceeding  one  hundred  dollars;  and  on  summary 
conviction  for  a  second  offence,  to  the  same  penalty,  or  in  the 
discretion  of  the  justice,  six  months'  imprisonment,  with  or 
without  hard  labour.    55-56  V.,  c.  29,  s.  392. 

Definitions.] — Code    sec.    335    contains    definitions    of    the    expressions 
"seaman/'  "seaman's  property"  and  "admiralty"  as  used  in  this  section. 

Not  justify-  441*  Every  one  in  whose  possession  any  seaman's  property 
ing  posses-  ig  found  who  does  not  satisfy  the  justice  before  whom  he  is 
siono  sa    .  ^^^^^  ^^  summoned  that  he  came  by  such  property  lawfully  is 

liable,  on  summary  conviction,  to  a  fine  of  twenty-five  dollars. 

55-56  v.,  c.  29,  s.  393. 


Receiving 
seaman's 
property 
unless  in 
ignorance 
or  on  sale 
by  author- 
ity. 


Cheating 
at  play. 


442.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who,  with  intent  to  defraud  any 
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person,  cheats  in  playing  at  any  game  or  in  holding  the  stakes, 
or  in  betting  on  any  event.    55-56  V.,  c.  29,  s.  395. 

Where  the  loser  in  a  card  game  was  informed  shortly  after  its  termina- 
tion that  he  had  been  cheated  and  thereupon,  in  a  bonA  fide  belief  (whe- 
ther mistaken  or  not)  that  such  was  the  case,  assaulted  the  winner  and 
by  force  took  from  him  a  part  of  the  money  won  in  the  game,  such  assault 
and  re-taking  does  not  constitute  theft  or  robbery.  But  under  such  circum- 
stances the  accused  may  properly  be  convicted  of  common  assault.  R.  v. 
Ford  (1907),  12  Can.  Cr.  Cas.  555,  13  B.G.R.  109. 

Winning  by  fraud  at  tossing  with  coins  falls  under  this  section.  R. 
T.  O'Connor,  15  Cox,  3. 

To  constitute  the  offence  of  cheating  at  common  law  it  is  necessary  to 
shew,  (1)  that  the  act  has  been  completed,  (2)  that  there  has  been  injury 
to  the  individual.    H.  v.  Vreones,  [1891]  1  Q.B.  360. 

448*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Pretending 
to  one  year's  imprisonment  who  pretends  to  exercise  or  use  any  *®.^^*?5f 
kind   of  witchcraft,   sorcery,  enchantment  or  conjuration,  or  ^^  ' 

undertakes  to  tell  fortunes,  or  pretends  from  his  skill  or  know- 
ledge in  any  occult  or  crafty  science,  to  discover  where  or  in' 
what  manner  any  goods  or  chattels  supposed  to  have  been  stolen 
or  lost  may  be  found.    55-56  V.,  c.  29,  s.  396. 

Fortune  telling.'] — It  was  held  by  the  Ontario  Court  of  Appeal  in  R. 
▼.  Marcott  (1901),  4  Can.  Cr.  Cas.  437,  that,  to  uphold  a  conviction  under 
see.  443  of  the  Code,  there  must  be  evidence  upon  which  it  may  be  reason- 
ably found  that  the  accused  was  asserting  or  representing,  with  the  in- 
tention that  the  assertion  or  representation  should  be  believed,  that  he 
had  the  power  to  tell  fortunes,  with  tSe  intent,  in  so  asserting  or  repre- 
senting, of  deluding  and  defrauding  others. 

Where  on  a  prosecution  for  undertaking  to  tell  fortunes,  it  appears 
that  the  prediction  of  the  future  for  which  payment  was  made  was  ex- 
pressly stipulated  to  be  only  a  delineation  made  pursuant  to  rules  laid 
down  in  published  works  on  palmistry,  etc.,  an  acquittal  should  be  directed, 
as  the  contract  negatives  any  intention  to  deceive.  The  King  v.  Chilcott 
(1902),  6  Can.  Cf.  Cas.  27. 

The  word  "undertakes,"  as  used  in  this  section  of  the  Code,  implies  an 
assertion  of  the  power  to  perform,  and  a  person  undertaking  to  teTl  for- 
tunes impliedly  asserts  his  power  to  tell  fortunes  and  in  doing  so  is  as- 
serting tne  possession  of  a  power  which  he  does  not  possess  and  is  there- 
by practising  deception,  and  when  this  assertion  of  power  is  used  by  him 
with  the  intent  of  deluding  and  defrauding  others  the  offence  aimed  at 
by  the  enactment  is  complete.  Per  Armour,  C.J.O.,  in  R.  v.  Marcott 
(1901),  4  Can.  Cr.  Caa.  437;  Penny  v.  Hanson  (1887),  18  Q.B.D.  478;  R. 
▼.  Entwistle,  [1899]   1  Q.B.  846;  Monck  v.  Hilton,  2  Ex.  D.  268. 

The  word  ''pretend''  in  itself  implies  that  there  was  an  intention  to 
deceive  and  impose  upon  others.  R.  v.  Entwistle,  ex  parte  Jones  (1899), 
63  J.P.  423. 

The  mere  undertaking  to  tell  fortunes  is  an  offence.  A  conviction 
obtained  upon  the  evidence  of  a  person  who  was  a  decoy,  but  not  a  dupe 
or  a  victim,  was  affirmed.    R.  v.  Milford  (1890),  20  Ont.  R.  306. 

23 — CBIK.  CODE. 
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Conspiracy  444*  Every  one  is  guilty  of  an  indictable  offence  and  liable 

*  ^*"  *  to  seven  years'  imprisonment  who  conspires  with  any  other 
person,  by  deceit  or  falsehood  or  other  fraudulent  means,  to 
defraud  the  public  or  any  person,  ascertained  or  unascertained, 
or  to  affect  the  public  market  price  of  stocks,  shares,  merchan- 
dise, or  anything  else  publicly  sold,  whether  such  deceit  or 
falsehood  or  other  fraudulent  means  would  or  would  not 
amount  to  a  false  pretense  as  hereinbefore  defined.  55-56  V., 
c.  29,  s.  394. 

Conspiracy  to  defraud,] — A  conspiracy  consists  not  merely  in  the  in- 
tention of  two  or  more,  but  in  the  agreement  of  two  or  more  to  do  an 
unlawful  act,  or  to  do  a  lawful  act  by  unlawful  means.  So  long  as  such 
a  design  rests  in  intention  only,  it  is  not  indictable.  But  where  two  agree 
to  carry  it  into  eflfect,  the  very  plot  is  an  act  in  itself  and  is  the  act  of 
each  of  the  parties,  promise  against  promise,  actus  contra  actum,  capable 
of  being  enforced  if  lawful,  punishable  if  for  a  criminal  object  or  for  the 
use  of  criminal  means.  Mulcahy  v.  R.  (1868),  L.R.  3  H.L.,  Eng.  ft  Ir. 
App.  306,  317,  Archbold's  Crim.  Evid.,  21st  ed.  1104;  R.  v.  Roy,  11  L.C.J. 
89. 

The  conspiracy  itself  is  the  offence,  and  whether  anything  has  tieen  done 
in  pursuance  of  it  or  not  is  immaterial.  R.  v.  Gill  (1818),  2  B.  ft  Aid. 
204;  R.  V.  Seward  (1834),  1  A.  ft  E.  706;  R.  v.  Richardson  (1834),  1  M. 
ft  Rob.  402;  R.  v.  Kenrick  (1843),  6  Q.B.  49. 

It  is  not  necessary  to  prove  that  the  defendants  actually  met  together 
and  concerted  the  proceeding;  it  is  sufficient  if  the  jury  are  satisfied  from 
the  defendants'  conduct  either  together  or  severally,  that  they  were  acting 
in  concert.  R.  v.  Fellowes  (1859),  19  U.C.R.  48,  68;  Farquhar  v.  Robert- 
son, 13  P.R.   (Ont.)   156. 

The  jury  may  group  the  detached  acts  of  the  parties  severally,  and  view 
them  as  indicating  a  concerted  purpose  on  the  part  of  all  as  proof  of  the 
alleged  conspiracy.    R.  v.  Connolly  (1894),  1  Can.  Cr.  Cas.  468   (Ont.). 

When  the  existence  of  the  common  design  on  the  part  of  the  defendants 
has  been  proved,  evidence  is  then  properly  receivable  as  against  both  of 
what  was  said  or  done  by  either  in  furtherance  of  the  common  design. 
Ibid. 

A  conspiracy  to  defraud  is  indictable,  although  the  conspirators  have 
been  unsuccessful  in  carrying  out  the  fraud.  R.  v.  Frawley  (1894),  1  Can. 
Cr.  Cas.  253    (Ont.). 

A  conspiracy  to  defraud  is  indictable,  although  the  object  was  to  com- 
mit a  civil  wrong,  and  although  if  carried  out  the  act  agreed  upon  would 
not  constitute  a  crime.    R.  v.  Defries   (1894),  1  Can.  Cr.  Cas.  207   (Ont.). 

Any  overt  act  of  conspiracy  is  to  be  viewed  as  a  renewal  or  continua- 
tion of  the  original  agreement  made  by  all  of  the  conspirators,  and,  if 
done  in  another  jurisdiction  than  that  in  which  the  original  concerted 
purpose  was  formed,  jurisdiction  will  then  attach  to  authorize  the  trial 
of  the  charge  in  such  other  jurisdiction.  R.  v.  Connollv  (1894),  1  Can. 
Cr.  Cas.  468. 

The  bare  consulting:  of  those  who  merely  delib">rate  in  regard  to  the 
proposed  conspiracy,  although  they  may  not  agree  on  a  plan  of  action,  is 
of  itself  an  overt  act.     Ibid. 

One  person  alone  cannot  be  guilty  of  a  conspiracy,  and  if  all  the  alleged 
conspirators  are  prosecuted  for  such  a  conspiracy  and  all  are  acquitted  but 
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one,  the  acquittal  of  the  others  is  the  acquittal  of  that  one  also.  1  Haw- 
kins P.C.  448.  But  one  person  alone  may  be  tried  for  a  conspiracy,  pro- 
vided that  the  indictment  charged  him  with  conspiring  with  others  who 
have  not  appeared.  Rex  v.  Kinnersley,  1  Str.  193,  or  who  are  since  dead. 
Rex  V.  Nicholls,  2  Str.  1227,  13  East,  p.  412 (n). 

And  it  has  recently  been  held  in  Ontario,  in  a  case  under  the  Code, 
that  one  conspirator  may  be  indicted  and  convicted  without  joining  the 
otherft,  although  they  are  living  and  within  the  jurisdiction.  R.  v.  Fraw- 
ley   (1894),  1  Can.  Cr.  Cas.  253   (Ont.). 

A  person  was  charged  with  conspiring  with  two  others  to  obtain  goods 
by  false  pretences  from  various  tradesmen.  During  the  trial  a  deputy 
chief  constable  was  called  and  asked  with  reference  to  a  shop  opened  by 
one  of  the  persons  charged  who  had  pleaded  guilty,  "Did  you  make  en- 
quiries as  to  whether  any  trade  had  been  done?'^  The  answer  was,  "I  did." 
He  was  then  asked,  "Did  you  as  a  result  of  such  encniiries  find  that  any 
trade  had  been  done?*'  and  he  answered,  "I  did  not."  It  was  held  that  the 
pvidence  was  merely  hearsay  and  inndmissible  and  the  conviction  was 
quashed.    R.  v.  Saunders  (1899),  63  J.P.  150. 

The  doctrines  of  commercial  agency  do  not  apply  to  prevent  the  opera- 
tion of  the  criminal  law.  So  where  one  Clark,  a  policy  holder  of  a  fire 
insurance  company,  conspired  with  Howse,  their  local  agent,  to  defraud  the 
company  and  handed  to  Howse  for  transmission  to  the  company  an  un- 
founded proof  of  claim  for  pretended  losses  for  fire,  and  obtained  the  money 
through  Howse  from  the  company,  it  was  held  that  the  knowledge  of 
Howse  of  the  falsity  of  the  pretence  could  not  be  imputed  as  the  know- 
ledge of  the  company  so  as  to  affect  the  (criminality  of  Clark.  R.  v.  Clark 
(1892),  2  B.C.R.  191. 

Upon  a  charge  of  conspiracy  to  defraud  the  Canadian  Pacific  Railway 
Co.  by  bribing  clerks  in  the  company's  employ  to  illegally  and  fraudulently 
disclose  information  of  the  secret  audits  of  trains  to  be  made  and  to  fur- 
nish such  information  to  conductors  to  enable  them  to  be  prepared  for  the 
audits  when  made  and  at  other  times  to  be  free  to  retain  fares  and  to 
allow  passengers  to  ride  free  or  for  a  reduced  fare,  the  court  properly  re- 
jected evidence  of  conductors  to  the  effect  that  if  they  knew  the  date  of  a 
proposed  secret  audit  they  would  communicate  it  to  the  conductor  whose 
train  was  to  be  audited  for  a  purpose  other  than  that  of  defrauding  the 
company.    The  King  v.  Carl  in  (No.  2)    (1903),  6  Can.  Cr.  Cas.  507  (Que.). 

An  indictment  for  conspiracy  to  defraud  may  properly  charge  that  the 
conspiracy  was  with  persons  unknown,  if  neither  the  Crown  nor  the  private 
prosecutor  had  definite  information  of  the  identity  of  the  alleged  co-con- 
spirators. Where  at  the  trial  of  such  an  indictment  the  name  of  one  of  the 
alleged  co-conspirators  is  for  the  first  time  disclosed  in  the  testimony  of 
a  Crown  witne8<9,  that  information  may  then  be  added  to  the  statement 
or  particulars  of  the  indictment.  R.  v.  Johnston  (1902),  6  Can.  Cr.  Cas. 
232. 

It  is  a  conspiracy  to  defraud  a  railway  company  for  an  employee  of 
the  audit  office  of  the  railway  to  agree  with  train  conductors  to  sell  to 
them  secret  information  as  to  the  time  of  special  audits  of  passenger  tickets 
on  their  trains,  which  information  it  was  the  duty  of  the  accused  as  such 
employee  to  keep  secret.  The  system  of  special  audits  on  trains  beint? 
designed  to  prevent  the  railway  company  being  defrauded  by  irregularities 
not  only  on  the  train  audited  but  on  others,  and  being  dependent  for  its 
effectiveness  on  the  secrecy  as  to  the  time  when  it  will  take  place,  the 
disclosure  of  same  for  reward  is  evidence  of  an  attempt  to  cause  the  com- 
pany a  financial  loss,  although  such  disclosure  tended  to  prevent  any  loss 
on  the  occasion  when  such  audits  took  place.    Ibid. 

In  an  indictment  charging  a  conspiracy  to  defraud  it  is  not  necessary 
to  set  out  overt  acts  done  in  pursuance  of  the  illegal  agreement  or  coii* 
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spiracy,  not  is  it  neoesBary  to  name  the  person  defrauded  or  intended 
to  be  defrauded.  Before  the  acts  of  alleged  conspirators  can  be  given  in 
evidence  there  ought  to  be  some  preliminary  proof  to  shew  an  acting  to- 
gether, but  it  is  not  necessary  that  a  conspiracy  should  first  be  proved. 
R.  V.  Hutchinson  (1904),  8  Can.  Cr.  Cas.  486,  11  B.C.R.  24. 

Conspiracy  in  ohiaining  a  passport  hy  false  representations,'] — ^In  The 
King  V.  Brailsford,  [1905]  2  K.B.  7dO,  the  defendants  were  indicted  for 
conspiracy  in  obtaining  a  passport  from  the  Foreign  Secretary  by  falsely 
pretending  it  was  required  to  be  used  by  the  defendant  McCulloch,  where- 
as the  defendant  intended  and  procured  it  to  be  used  by  some  other  per- 
son, to  whom  they  sent  it  to  be  used  by  him  in  Russia  in  fraud  of  the 
foreign  office  regulations  for  the  use  of  passports,  to  the  injury,  prejudice 
and  disturbance  of  the  lawful,  free  and  customary  intercourse  between  the 
subjects  of  the  King  and  those  of  the  Czar  of  Russia,  to  the  public  mischief 
of  the  subjects  of  the  King  and  to  the  endangerment  of  the  continuance 
of  the  peaceful  relations  between  the  King  and  the  Czar  and  their  subjects 
respectively.  It  was  contended  on  behalf  of  the  defendants,  who  were  found 
guilty,  that  the  indictment  did  not  in  law  amount  to  a  criminal  conspir- 
acy, but  the  court  held  that  the  indictment  was  good  in  law  and  the  con- 
viction was  affirmed. 

The  offence  of  conspiracy  to  defraud  under  Code  sec.  444  does  not  in- 
clude a  conspiracy  to  defeat  a  candidate's  chances  of  election  by  the  em- 
ployment of  unlawful  devices.  So  a  charge  of  conspiracy  the  particulars 
of  which  severally  allege  that  the  accused  conspired  to  defraud  a  candi- 
date at  an  election  to  the  Saskatchewan  Legislature,  the  electors  of  the 
division  and  the  public,  by  illegally  obtaining  the  return  of  the  opposing 
candidate,  does  not  disclose  an  offence  under  sec.  573  of  the  Code,  for  the 
acts  alleged  as  the  object  of  the  conspiracy  do  not  constitute  an  indictable 
offence  either  by  statute  or  at  common  law.  R.  v.  Sinclair  (1906),  12 
Can.  Cr.  Cas.  20  (Sask.). 

Particulars  of  chargeJ] — Section  863  provides  that  "No  count  which 
charges  any  false  pretences  or  any  fraud  or  any  attempt  or  conspiracy  by 
fraudulent  means,  shall  be  deemed  insufficient  because  it  does  not  set  out 
in  detail  in  what  the  false  pretences  or  the  fraud  or  fraudulent  means  con- 
sisted. But  the  court  may  order  that  the  prosecutor  shall  furnish  a  par- 
ticular of  the  above  matters  or  any  of  them.    Section  859. 

A  copy  of  the  particulars  is  to  be  given  without  charge  to  the  accused 
or  his  solicitor  and  shall  be  entered  in  the  record  and  the  trial  shall  pro- 
ceed in  all  respects  as  if  the  indictment  had  been  amended  in  conformity 
with  same.  Code  sec.  860.  The  court  may  have  regard  to  the  depositions, 
in  determining  whether  a  particular  is  required  or  not.    Code  860. 

An  indictment  charging  that  two  parties  named  did  conspire  by  false 
pretences  and  subtle  means  and  devices  to  obtain  from  F.  divers  large 
sums  of  money  of  the  moneys  of  F.,  and  to  cheat  and  defraud  him  thereof 
was  held  good  although  the  means  of  the  alleged  conspiracv  were  not 
stated  in  detail.  R.v.  Kenrick  (1843), 5  Q.B.  49.  Lord  Denman,  C.J..  in  that 
case  said:  "There  have  not  been  wanting  occasions  when  learned  judges 
have  expressed  regret  that  a  charge  so  little  calculated  to  inform  a  de- 
fendant of  the  facts  intended  to  be  proved  upon  him  should  be  considered 
by  the  law  as  well  laid.  All  who  have  watched  the  proceedings  of  courts 
are  aware  that  there  is  danger  of  injustice  from  calling  for  a  defence 
against  so  vague  an  accusation,  and  judges  of  high  authority  have  been 
desirous  of  restraining  its  generality  within  some  reasonable  bounds.  The 
ancient  form,  however,  has  kept  its  place  and  the  expedient  now  employed 
in  practice  of  furnishing  defendants  with  a  particular  of  the  acts  charged 
upon  them  is  probably  effectual  for  preventing  surprise  and  unfair  advan- 
tages. 
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In  a  case  of  conspiracy  to  do  that  which  is  not  a  crime  or  to  do  a 
wrong  which  is  not  well  known  as  being  the  subject  of  a  criminal  con- 
spiracy, tl^  facts  should  be  set  out  in  the  indictment  that  it  may  appear 
whether  or  not  the  conspiracy  charged  is  an  indictable  oflfence.  An  indict- 
ment for  conspiracy  to  cure  another  of  a  sickness  endangering  life,  "by 
unlawful  and  improper  means"  and  thereby  causing  his  death  is  bad  and 
should  be  quashed  because  it  does  not  specify  the  unlawful  and  improper 
means  nor  indicate  the  specific  crime  or  wrong  intended  to  be  relied  upon. 
R.  ▼.  Goodfellow  (1906),  10  Can.  Cr.  Cas.  425,  11  O.L.R.  359. 

Particulars  furnished  under  sec.  859  of  the  Code  have  not  the  effect 
of  amending  or  extending  the  scope  of  the  original  indictment  or  charge, 
and  the  inclusion  of  a  separate  and  distinct  offence  as  a  particular  under 
a  charge  of  conspiracy  will  not  authorize  a  conviction  which  would  other- 
wise not  be  within  the  scope  of  the  indictment.  R.  t.  Sinclair  (1906), 
12  Can.  Cr.  Cas.  20  (Sask.). 

Joint  indictment,] — After  one  of  three  prisoners  in  Rex  ▼.  Plummer, 
[1902]  2  K.B.  339,  18  T.L.R.  659,  jointly  indicted  for  conspiracy,  had 
pleaded  guilty,  the  other  two  were  tried  and  acquitted.  The  first  prisoner, 
who  had  not  been  sentenced  was  allowed  to  withdraw  his  plea,  and  the 
conyiction  was  quashed. 

Extradition."] — Conspiracy  to  defraud  is  in  itself  not  an  extraditable 
offence  between  Canada  and  the  United  States,  but  extradition  will  lie  as 
for  a  separate  crime  in  respect  of  an  overt  act  of  a  conspiracy  which  con- 
stitutes one  of  the  crimes  mentioned  in  the  extradition  arrangement.  And 
the  extraditable. offence  of  larceny  or  participation  in  larceny  is  charged 
sufficiently  in  an  information  laid  on  instituting  extradition  proceedings 
therefor,  if,  following  a  charge  of  conspiracy  to  defraud  between  the  ac- 
cused and  another  person  and  an  emb^zlement  and  theft  by  such  other 
person  in  pursuance  thereof,  the  information  alleges  that  the  accused  "did 
participate  in  the  said  offence  of  embezzlement  and  theft."  United  States 
V.  Gaynor;   Re  Gaynor  and  Greene    (No.  3),  9  Can.  Cr.   Cas.  205    (P.C. 

Rohhery  and  Extortion. 

445*  Robbery  is  theft  accompanied  with  violence  or  threats  Robbery 
of  violence  to  any  person  or  property  used  to  extort  the  pro-  d^^**- 
perty  stolen,  or  to  prevent  or  overcome  resistance  to  its  being 
stolen.    55-56  V.,  c.  29,  s.  397. 

Theft  with  violence.] — ^The  general  doctrine  at  common  law  was  that 
physical  force,  actual  or  apprehended,  in  taking  property,  is  essential  to 
constitute  a  crime  of  this  kind.     1  Bishop  430. 

The  sudden  taking  of  a  thing  unawares  from  the  person,  as  by  snatch- 
ing any  thing  from  the  hand  or  head,  is  sufficient  to  constitute  a  robbery, 
if  some  injury  be  done  to  the  person,  or  if  there  be  some  previous  struggle 
for  the  possession  of  the  property;  or  if  the  article  is  so  attached  to  the 
person  or  clothes  as  to  create  resistance,  however  slight;  not  otherwise. 
2  Bishop  968.  And  where  a  watch  was  fastened  to  a  steel  chain  passing 
round  the  neck  of  its  owner,  one  who  snatched  it  away,  breaking  the  chain, 
was  held  to  be  guilty  of  this  offence.  "For  the  prisoner  could  not  obtain 
the  watch  at  once,  but  had  to  overcome  the  resistance  the  steel  chaiki 
made,  and  actual  force  was  used  for  the  purpose."  Rex  v.  Mason,  Russ.  & 
Ry.  419.  To  snatch  a  pin  from  a  lady's  headdress,  so  violently  as  to  remove 
with  it  a  part  of  the  hair  from  the  place  where  it  was  fixed  (Rex  v. 
Moore,  1  Iieach,  4th  ed.  335),  or  to  force  An  ear-ring  from  her  ear  (Rex 
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V.  Lapier,  1  Leach,  4th  ed.  320,  2  East  P.C.  657,  708),  is  robbery;  but  not, 
to  snatch  property  merely  from  another's  hand.  Rex  v.  Baker,  1  Leach, 
4th  ed.  290,  2  East  P.C.  702;  Rex  v.  Macauley,  1  Leach,  4th  ed.  287;  Rex 
v.  Robins,  1  Leach,  4th  ed.  290,  note. 

If  the  robber  has,  in  any  way,  disabled  his  victim,  a  simple  taking  then 
from  the  person  is  sufficient.  And  where  a  bailiff  handcuffs  his  prisoner, 
under  pretence  of  conducting  him  the  more  safely  to  prison,  but  really 
for  the  purpose  of  robbing  him;  then,  if  having  so  disabled  him,  he  takes 
money  from  the  prisoner's  pocket,  the  offence  is  robbery.  Rex  v.  Gascoigne, 
1  Leach,  4th  ed.  280,  2  East  P.C.  709. 

Threats  of  violence.] — If  the  thief  obtains  possession  of  the  property 
stolen  by  threats  made  in  such  a  manner  as  to  create  a  reasonable  appre- 
hension of  bodily  harm  in  case  of  resistance,  the  taking  is  robbery.  So 
that,  where  money  was  given  to  a  person  connected  with  a  mob  in  a  time 
of  riot,  t)n  his  coming  to  the  house  and  begging  in  a  manner  which  implied 
menace  if  it  were  not  given  him,  the  getting  of  this  money  was  held  to  be 
robbery.  Rex  v.  Taplin^  2  East  P.C.  712.  And  where  the  threat  was 
to  tear  down  corn  and  the  house,  the  giving  under  fear  of  this  threat  was 
deemed  sufficient  to  constitute  the  taker  a  robber.  Rex  v.  Simons,  2  East 
P.C.  731.  See  Rex  v.  Gnosil,  1  Car.  &  P.  504.  Even  where  the  danger  was 
not  immediate,  but  a  threat  was  to  bring  a  mob  from  a  neighboring  town, 
in  a  state  of  riot,  and  burn  down  the  prosecutor's  house,  and  the  prosecu- 
tor parted  with  the  goods  through  fear  of  this  consequence,  which  he  be- 
lieved would  follow  refusal,  but  not  otherwise  from  apprehension  of  personal 
danger,  the  crime  was  held  to  be  committed.  Rex  v.  Astley,  2  East  P.C. 
729;  Rex  v.  Brown,  2  East  P.C.  731.  The  offer  of  money,  less  than  the 
value  of  the  goods,  will  not  make  the  act  of  taking  less  criminal.  Rex  v. 
Simons,  2  East  P.C.  712;  Rex  v.  Spencer,  2  East  P.C.  712.  To  constitute 
robbery  under  mere  threats  of  violence,  the  menace  must  be  of  a  kind  to 
excite  reasonable  apprehension  of  danger.  2  East  P.C.  713;  1  Hawk.  P.C. 
Curw.  Ed.  p.  214,  sec.  8. 

Used  to  extort.] — Where  the  loser  in  a  card  game  was  informed  shortly 
after  its  termination  that  he  had  been  cheated  and  thereupon,  in  the  bo-^A 
fide  belief  (whether  mistaken  or  not)  that  such  was  the  case,  assaulted 
the  winner  and  by  force  took  from  him  a  part  of  the  money  won  in  the 
game,  such  assault  and  re-taking  does  not  constitute  theft  or  robbery. 
But  under  such  circumstances  the  accused  may  properly  be  convicted  of 
common  assault.    R.  v.  Ford  (1907),  12  Can.  Cr.  Cas.  566,  13  B.C.R.  109. 

Obtaining  money  from  a  woman  by  threat  to  accuse  her  husband  of  an 
indecent  assault,  is  not  robbery.  Rex  v.  Edwards,  5  Car.  &  P.  518,  1 
Moody  &  R.  257. 

After  the  taking  has  been  effected,  the  crime  is  not  purged  by  giving 
back  the  thing  taken.  1  Hale  P.C.  633 ;  Rex  v.  Peat.  1  Leach,  4th  ed.  228. 
2  East  P.C.  567.  The  offence  is  complete  although  the  person  assaulted 
delivered  with  his  own  hand  the  property  to  the  assailant,  if  the  neces- 
sary other  circumstances  concurred.     1  Hale  P.C.  533. 

Extradition.'] — Robbery  is  an  extraditable  offence  between*  the  British 
possessions  and  the  United  States  of  America  by  the  Ashburton  treaty  of 
1842. 

446.  Every  one  is  ^ilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  and  to  be  whipped  who, — 

(a)  robs  any  person  and  at  the  time  of,  or  immediately 
before  or  immediately  after,  such  robbery,  wounds,  beats, 
strikes,  or  uses  any  personal  violence  to,  such  person ;  or. 
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(b)  being  together  with  any  other  person  or  persons  robs,  Joint 
or  assaults  with  intent  to  rob,  any  person ;  or,  robbery. 

(c)  being  armed  with  an  offensive  weapon  or  instrument  Robbery 
robs,  or  assaults  with  intent  to  rob,  any  person.    55-56  V.,  ^]!jjj^ 
e.  29,  s.  398. 

Robbery  with  violence  and  wounding.] — On  a  indictment  for  "robbery 
with  violence  and  wounding"  which  does  not  expressly  charge  either  common 
assault  or  assault  occasioning  bodily  harm,  a  verdict  of  "guilty  of  assault 
as  charged  but  not  /piilty  of  robbery"  is  improperly  recorded  and  the  result 
is  a  mistrial.    R.  v.  Edmonstone  (1907),  13  Can.  Cr.  Cas.  125   (Ont.). 

The  jury  should  have  been  directed  to  reconsider  the  c«i8e  with  a  view 
to  finding  definitely  the  character  of  the  assault  and  as  to  the  wounding 
and  should  have  been  instructed  as  to  the  different  verdicts  which  they 
might  find  on  the  indictment.  Under  the  circumstances  a  new  trial  should 
be  granted  on  the  whole  case  as  if  no  verdict  had  been  rendered.    Ibid. 

Form  of  indictment  for  robbery  by  two  or  more  persons,] — That  on 
at  A.B.  and  D.H.  together,  in  and  upon  one  J.N.  unlawfully 

did  make  an  assault  and  him  the  said  J.N.  in  bodily  fear  and  danger  of 
bodily  harm  then  and  there  together  unlawfully  did  put,  and  the  moneys 
of  the  said  J.N.  to  the  amount  of  from  the  person  and  against  the 

will  of  the  said  J.N.,  then  unlawfully  and  violently  together  did  steal,  take 
and  carry  away,  against  the  form  of  the  statute  in  such  cases  made  and 
provided  and  against  the  peace,  etc.  (If  one  only  of  them  be  apprehended, 
it  will  charge  him  by  name  together  with  a  certain  other  person,  or  cer- 
tain other  persons,  to  the  jurors  aforesaid  unknown.) 

447*  Every  one  who  commits  robbery  is  guilty  of  an  indict-  Penalty 
able  offence  and  liable  to  fourteen  years'  imprisonment.    55-56  ^o' ^ro*>*>«*7- 
v.,  c.  29,  s.  399. 

See  note  to  sec.  446. 


rob. 


448*  Every  one  who  assaults  any  person  with  intent  to  rob  Assault  with 
him  18  guilty  of  an  indictable  offence  and  liable  to  three  years'  l^Jf"^**^ 
imprisonment.    55-56  V.,  c.  29,  s.  400. 

Indictmeni.] — When  the  complete  offence  of  robbery  is  charged  but  not 
proved  and  the  evidence  establishes  an  attempt  to  commit  the  offence,  the 
accused  may  be  convicted  of  such  attempt  and  punished  accordingly.  Sec- 
tion 949.  An  assault  with  intent  to  rob  is  a  form  of  attempt  to  rob.  Sec- 
tion 72.  On  a  count  for  robbery  the  accused  may  be  convicted  of  any 
offence  the  commission  of  which  would  be  included  in  the  commission  of 
robbery  and  which  is  proved ;  or  he  may  be  convicted  of  an  attempt  to  com- 
mit any  offence  so  included.  Section  951.  An  attempt  to  assault  with  in- 
tent to  rob  is  in  itself  an  indictable  offence.    Section  571. 

When  an  attempt  to  commit  an  offence  is  charged  but  the  evidence 
establishes  the  commission  of  the  full  offence,  the  accused  is  not  entitled 
to  be  acquitted,  but  the  jury  may  convict  him  of  the  attempt,  unless  the 
court  where  the  trial  takes  place,  thinks  fit  in  its  discretion  to  discharge 
the  jury  from  giving  any  verdict  upon  such  trial  and  to  direct  such  person 
to  be  indicted  for  the  complete  offence.  Section  950.  After  a  conviction 
for  the  attempt  the  accused  is  not  liable  to  be  tried  again  for  the  offence 
which  he  was  charged  with  attempting  to  commit.     Section  050(2).     If 
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a  count  for  assault  with  intent  to  rob  is  joined  with  a  count  for  robbery 
the  prosecutor  cannot  proceed  with  both  and  is  put  to  his  election.  R.  ▼. 
Gough  (1831),  1  M.  &  Rob.  71. 

It  was  formerly  held  that  a  prisoner  could  not  be  convicted  of  a  common 
assault  on  an  indictment  for  an  assault  with  intent  to  rob ;  R.  v.  Woodhall 
(1872),  12  Cox  C.C.  240;  R.  v.  Sandys  (1844),  1  Cox  C.C.  8;  but  sec.  951 
abrogates  that  rule. 

Form  of  indictment.] — The  indictment  may  be  in  the  following  form: — 
"Coimty  of  to  wit :   The  jurors  for  our  Lord  the  King  upon  their 

oath  present  that  A.B.  on  the  day  of  in  the  year  of  our  Lord 

190    ,  at  in  and  upon  one  J.N.  did  make  an  assault  with  intent 

the  moneys,  goods  and  chattels  of  the  said  J.N.  from  the  person  and 
against  the  will  of  him  the  said  J.N.  then  unlawfully  and  violently  to 
steal,  take  and  carry  away;  against  the  form  of  the  Criminal  Code  (sec. 
448)  and  against  the  peace  of  our  Lord  the  King  his  Crown  and  dignity.** 

With  intent  to  rob  Wm.]— The  English  Larceny  Act,  1861,  2425  Vict., 
ch.  26,  sec.  40,  which  deals  with  this  offence,  omits  the  word  "him,"  and 
may  possibly  include  the  case  of  an  assault  upon  A.  with  intent  to  rob  B., 
but  such  would  not  be  the  case  under  the  Code. 

Under  a  former  English  Act,  7  Geo.  III.,  ch.  21,  now  repealed,  which 
made  it  felony  for  any  person  with  an  offensive  weapon  to  assault  any  other 
person  "with  intent  to  rob  such  person,"  a  charge  of  assault  with  intent 
to  rob  the  occupant  of  a  carriage  was  held  not  sustainable  on  evidence  that 
the  assault  was  made  upon  the  driver  of  the  carriage  only,  without  threats 
or  violence  to  the  occupant.  R.  v.  Thomas  (1784),  1  Leach  C.C.  330,  1 
East  P.C.  417. 

Evidence,] — As  to  what  constitutes  an  assault,  see  sec.  290.  An  attempt 
or  threat,  by  any  act  of  gesture  to  apply  force  to  the  person  of  another 
without  the  latter's  consent  is  an  assault,  if  the  person  making  the  threat 
has,  or  causes  the  other  to  believe  upon  reasonal>le  grounds  that  he  has, 
present  ability  to  effect  his  purpose.    Section  290. 

Where  the  defendant  decoyed  the  prosecutor  into  a  house  and  chained 
him  down  to  a  seat,  and  there  compelled  him  to  write  orders  for  payment 
of  money  and  for  the  delivery  of  deeds,  and  the  papers  on  which  he  wrote 
remained  in  his  hands  for  half  an  hour,  but  he  was  chained  all  the  time, 
this  was  held  not  to  be  an  assault  with  intent  to  rob.  R.  v.  Edwards 
(1834),  6  C.  &  P.  616,  521;  R.  v.  Phipoe  (1795),  2  Leach  673.  Such  cases 
are  now  provided  for  by  sec.  450,  following  sec.  48  of  the  English  statute 
24-25  Vict.,  ch.  96,  which  was  framed  to  meet  such  cases. 

The  evidence  on  the  charge  usually  proves  all  the  elements  of  a  rob- 
bery with  the  exception  of  the  taking  and  carrying  away. 

Assaulting  and  threatening  to  charge  an  infamous  crime  with  intent 
thereby  to  extort  money,  is  an  assault  with  intent  to  rob.  R.  v.  Stringer 
(1842),  2  Mood.  C.C.  261,  1  C.  &  K.  188. 

No  actual  demand  of  money  is  required  to  make  out  the  offence.  R.  v. 
Trusty  (1783),  1  East  P.C.  418;  R.  v.  Sharwin  (1785),  1  East  P.C.  421. 


Stopping 
the  mail 
with  intent 
to  rob. 


449*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life,  or  for  any  term  not  less  than  five 
years,  who  stops  a  mail  with  intent  to  rob  or  search  the  same. 
55-56  v.,  c.  29,  s.  401. 

The  expression  "mail"  is  to  be  interoreted  bv  the  Post  Office  Act, 
Code  sec.  6.  That  Act  declares  that  "mail"  includes  every  conveyance  by 
which  post  letters  are  carried,  whether  it  is  by  land  or  by  water. 
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450*  Every  one  is  guilty  of  an  indictable  offence  and  liable  CompelUng 
to  imprisonment  for  life  who,  with  intent  to  defraud  or  injure,  ^^^^^ 
by  unlawful  violence  to,  or  restraint  of  the  person  of  another^  ment  by 
or  by  the  threat  that  either  the  offender  or  any  other  person  force  with 
will  employ  such  violence  or  restraint,  unlawfully  compels  any  ^"jraudL 
person  to  execute,  make,  accept,  endorse,  alter  or  destroy  the 
whole  or  any  part  of  any  valuable  security,  or  to  write,  impress 
or  affix  any  name  or  seal  upon  any  paper  or  parchment,  in 
order  that  it  may  be  afterwards  made  or  converted  into  or  used 
or  dealt  with  as  a  valuable  security.    55-56  V.,  c.  29,  s.  402. 

As  to  the  origin  of  this  section  see  note  to  sec.  448. 

Valuable  security.] — See  definition  of  this  term  in  sec.  2.  A  docu- 
ment as  follows:  "I  hereby  agree  to  pay  you  lOOl  sterling  on  the  27th 
inst.,  to  prevent  any  action  against  me"  has  been  held  to  be  a  "valuable 
security."     R.  v.  John    (1876),  13  Cox  C.C.  100. 

451.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Letters 
to  fourteen  years*  imprisonment  who  sends,  delivers  or  utters,  pp^^y"^ 
or  directly  or  indirectly  causes  to  be  received,  knowing  the  con-  with 
tents  thereof,  any  letter  or  writing  demanding  of  any  person  menaces, 
with  menaces,  and  without  any  reasonable  or  probable  cause, 
any  property,  chattel,  money,  valuable  security  or  other  valu- 
able thing.    55-56  V.,  c.  29,  s.  403. 

Form  of  indictment,] — The  following  form  of  indictment  may  be 
used: — 

"County  of  ,  to  wit: — ^The  jurors  for  our  Lord  the  King  upon 

their  oath  present  that  J.S.  on  the  day  of  in  the  year  of  our 

Lord  at  the  in  the  County  of  ,  unlawfully -did  send 

(or  delivered  or  uttered  and  caused  to  be  received)  to  one  J.N.  a  certain 
letter  (or  writings)  directed  to  the  said  J.N.  by  the  name  and  descrip- 
tion of  Mr.  J.N.,  demanding  money  (or  certain  valuable  security  to  wit, 
etc.)  from  the  said  J.N.  with  menaces  and  without  any  reasonable  or. 
probable  cause,  he  the  said  J.S.  then  well  knowing  the  contents  of  the 
jsaid  letter;  and  which  said  letter  is  as  follows,  that  is  to  say  (here  set 
out  the  letter  verbatim),  against  the  form  of  the  Criminal  Code  sec.  461) 
and  against  the  peace  of  our  Lord  the  King  his  Crown  and  dignity." 

Inapeeiion] — In  R.  v.  Harrie  (1833),  6  C.  &  P.  105,  an  order  was  made 
that  the  letter  be  deposited  in  the  hands  of  the  clerk  of  the  peace  in  order 
that  the  defendant's  witnesses  might  inspect  it  before  the  trial. 

Sende,  delivers ^  etc.] — Proof  that  the  letter  is  in  the  defendant's  hand- 
writing and  that  it  came  to  the  prosecutor  by  post  is  sufficient  evidence 
that  the  defendant  sent  it.  R.  v.  Heming  (1799),  2  East  P.C.  1116;  R.  v. 
Jepson  (1798),  2  East  P.C.  1116.  Sending  a  letter  to  A.  in  order  that  he 
may  deliver  it  to  B.  is  a  sending  to  B.  if  the  letter  is  delivered  by  A.  to 
B.  R.  V.  Paddle  (1822),  R.  &  R.  484,  and  the  leaving  a  letter  directed  to 
A.  so  that  it  may  not  only  reach  A.  but  B.  also,  and  with  the  intent  that 
it  should  reach  them  both  is  a  sending  to  B.  if  it  reaches  him;  and  it  is 
for  the  jury  to  decide  as  to  whom  it  was  intended  to  reach.  R.  v.  Car- 
ruthers  (1844),  1  Cox  C.C.  138;  R.  v.  Grimwade  (1844),  1  Den.  C.C. 
30,  1  Cox  85. 
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Knowing  the  contents  thereof.] — ^The  knowledge  by  the  accused  of  the 
contents  of  the  letter  or  writing  is  an  essential  ingredient  of  the  offence 
in  all  cases  under  this  section.     R.  v.  Girdwood  (1776),  1  Leach  142. 

The  demand.] — A  letter  signifying  an  intention  to  impute  a  crime  to 
the  party  from  whom  it  is  attempted  to  obtain  the  property,  in  case  he 
does  not  choose  to  comply  with  the  sender's  suggestion  by  deliverini<  the 
property,  is  a  sufficient  demand.  R.  v.  Michael  Robinson  (1796),  2  Leach 
C.C.  869;  2  East's  P.C.  1.  110.  But  a  mere  request  without  imposing  any 
conditions  would  not  suffice.    Ibid.    And  see  sees.  453  and  454. 

Where  tlie  letter  is  in  doubtful  terms  as  to  the  charge  intended,  state- 
ments made  by  the  prisoner  as  to  what  he  meant  by  it  are  admissible.  R. 
V.  Tucher,  1  Moo.  C.C.  134. 

With  menaces.] — The  word  "menace"  means  "a  threat  or  threatening; 
the  declaration  or  indication  of  a  disposition  or  determination  to  inflict  an 
evil;  the  indication  of  a  probable  evil  or  catastrophe  to  come."  The  word 
as  here  used  in  the  Code  (similar  to  Imp.  Larceny  Act;  1861,  24  and  25 
V'ict.,  ch.  96,  sec.  44,)  is  to  be  given  its  natural  meaning,  and  will  include 
menaces,  or  threats  of  a  danger,  by  an  accusation  of  misconduct,  though 
of  misconduct  not  amounting  to  a  crime,  and  is  not  confined  to  a  threat 
of  injury  to  the  person  or  property  of  the  person  threatened.  Lord  Rus- 
sell in  R.  V.  Tomlinson,  [1895]   1  Q.B.  706,  708. 

If  the  threat  be  to  accuse  of  a  crime,  it  is  no  less  an  offence  because  the 
Y^' r^on  threatened  was  really  guilty,  for.  if  he  was  guilty,  the  accused 
ought  to  have  prosecuted  him  for  it,  and  not  have  extorted  money  from 
him.  R.  V.  Gardner  (1824),  1  C.  ft  P.  479.  But  it  is  material  in  many 
cases  as  to  intent  to  extort  and  the  question  of  reasonable  or  probable 
cause.     R.  v.  Richards,  11  Cox  43. 

The  threat  must  be  of  *such  a  nature  as  is  calculated  to  overcome  a  firm 
and  prudent  man,  and  to  induce  him  from  fear  to  part  with  his  money  or 
property.  R.  v.  Southerton,  6  East  126,  per  Lord  Ellenborough ;  but  this 
must  be  taken  to  refer  to  the  nature  of  the  demand  itself,  and  not  to  the 
state  of  mind  of  the  party  on  whom  it  is  made,  and  if  the  threatening 
demand  be  of  such  a  nature  as  is  calculated  to  affect  a  man  of  a  reason- 
ably sound  state  of  mind,  the  court  will  not  enquire  into  the  degree  of 
nerve  possessed  by  the  individual.  R.  v.  Smith  (1850),  19  L.J.  N.S.  M.C. 
80,  82. 

In  the  more  recent  case  of  R.  v.  Tomlirson..  [1895]  1  Q.B.  706  710.  Mr. 
Justice  Wills  said  that  the  threat  must  not  be  one  that  ought  to  influence 
nobody,  and  as  persons  who  are  thus  practised  upon  are  not,  as  a  rule, 
of  average  firmness,  there  should  be  given  in  practice  a  liberal  construction 
to  the  doctrine  that  the  threat  must  be  of  a  nature  to  operate  on  a  man 
of  reasonably  sound  or  ordinarily  firm  hand. 

A  threat  or  menace  to  execute  a  distress  warrant  which  he  had  no 
authority  to  do  is  not  of  a  character  to  excite  either  fear  or  alarm,  but  may 
\ye  made  with  such  gesture  and  demeanour,  or  with  such  other  unnecessarily 
violent  acts,  or  under  such  circumstances  of  intimidation,  as  to  have  that 
i^lTeot  and  this  should  be  decided  by  the  jury.  R.  v.  Walton  (1863),  1 
I^igh  &  Cave's  Crown  Cases,  288,  298. 

It  is  not  for  the  judge  to  say,  as  a  matter  of  law,  that  the  conduct  of 
the  accused  constituted  a  menace  within  the  statute,  and  the  jury  should 
lie  told  that  the  question  was  whether  the  threats  or  words  used  were  sucb 
as  would  naturally  and  reasonably  operate  on  the  mind  of  a  reasonable 
man;  in  other  words,  whether  they  would  have  such  an  effect  on  such  a 
nerson  as  to  deprive  him  of  his  free  volition  and  nut  a  comonlsion  on  him 
^n  act  as  he  would  not  act  otherwise.  R.  v.  Tomlinson,  [1895]  1  Q.B.  706, 
709. 
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In  Reg.  V.  McDonald,  8  Man.  R.  403,  a  case  that  was  decided  on  the 

J  provision  of  the  criminal  law  that  is  now  found  in  this  section,  it  was  held, 
ollowinf?  Reg.  v.  Southerton  (1805),  6  East  126,  that  sending  a  letter 
threatening  a  prosecution  for  a  breach  of  the  Liquor  License  Act  unless  a 
sum  of  money  was  paid,  was  not  an  oflfence  within  this  section,  because  the 
threat  was  not  one  that  would  be  likely  to  overcome  a  man  of  an  ordinarily 
firm  and  prudent  mind.  But  in  the  recent  case  of  Reg.  v.  Tomlinson, 
[1895]  1  Q.B.  706,  18  Cox  C.C.  75,  the  court,  took  a  less  restricted  view 
of  the  meaning  to  be  .given  to  the  word  "menaces"  in  this  section  than, 
had  been  taken  in  previous  cases.  For  this  reason  it  was  intimated  in 
R.  V.  Gibbons  (1808),  1  Can.  Cr.  Cas.  at  page  345,  that  when  a  case  arises 
again  under  section  451,  it  may  be  desirable  to  reconsider  the  decision  in 
Reg.  V.  McDonald. 

Under  this  section  what  is  made  criminal  is  the  sending,  a  letter  de- 
manding money  with  menaces;  and  in  these  cases  it  must  always  be  a 
question  of  law,  whether  the  menaces  in  the  letters  sent  are  such  as  are 
contemplated  by  the  statute.  R.  v.  Gibbons  (1898),  1  Can.  Cr.  Cas.  at 
page  345,  per  Bain,  J.  Under  sec.  452,  however,  the  offence  is  demanding 
money  or  property  with  menaces  with  intent  to  steal  it. 

Without  reasonable  or  probable  cause."] — The  words  ^'without  reasonable 
or  probable  cause"  apply  to  the  demand  for  the  money  and  not  to  the 
accusation  threatened  to  be  made  (following  R.  v.  Hamilton  (1843),  1 
C.  k^  K.  212,  a  prosecution  under  7  and  8  Geo.  IV.,  ch.  29,  sec.  8,  the 
wording  of  which  section  is  identical  with  the  words  of  (Dode  sec.  403).  R. 
V.  Mason   (1847),  24  U.C.C.P.  58. 

On  a  charge  of  delivering  a  letter  demanding  property  with  menaces  and 
without  reasonable  or  probable  cause,  the  question  as  to  whether  the  de- 
mand was  made  without  reasonable  or  probable  cause  is  one  of  fact,  and 
the  onus  of  proof  is  upon  the  prosecution  to  prove  the  want  of  reasonable 
or  probable  cause.     R.  v.  Collins   (1895),  1  Can.  Cr.  Cas.  48  (N.B.). 

The  words  "without  reasonable  or  probable  cause"  have  reference  to  the 
state  of  the  prisoner's  mind  when  making  the  demand.  R.  v.  Miard  ( 1844), 
1  Cox  C.C.  22;  R.  v.  Chalmers   (1867),  10  Cox  C.C.  450. 

If  the  money  were  actually  due,  the  demand  of  same  with  menaces 
would  not  come  within  the  section.  R.  v.  Johnson,  14  U.C.Q.B.  569;  but 
see  sec.  501.  A  person  who  threatens  to  make  an  accusation  with  intent 
to  extort  money  is  equally  guilty  whether  the  accusation  threatened  was 
or  was  not  true.  R.  v.  Richards  (1868),  11  Cox  C.C.  43;  R.  v.  Gardner, 
1  C.  &  P.  479. 

Property,] — As  to  meaning  of  this  term  see  sec.  2(32). 

Valuable  security.] — See  sec.  2(40). 

452.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Demanding 
to  two  years'  imprisonment  who,  with  menaces,  demands  from  ^ith intent 
any  person,  either  for  himself  or  for  any  other  person,  any- 
thing capable  of  being  stolen  with  intent  to  steal  it.    55-56  V., 
c.  29,  s.  404. 

With  intent  to  steal.] — Under  sec.  451  what  is  made  criminal  is  the 
•ending  a  letter  demanding  money  with  menaces;  and  in  such  cases  it 
must  always  be  a  question  of  law,  whether  the  menaces  in  the  letters  sent 
are  such  as  are  contemplated  by  the  statute.  R.  v.  Gibbons  (1898),  1  Can. 
Cr.  Cas.  at  page  345,  per  Bain,  J.  Under  sec.  452,  however,  the  offencd 
is  demanding  money  or  property  with  menaces  with  intent  to  steal  it.  An 
essential  element  of  that  offence  is  the  intent  to  steal;  and  any  menace 
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or  threat  that  comes  within  the  sense  of  the  word  menace  in  its  ordinary 
meaning,  proved  to  have  been  made  with  the  intent  of  stealing  the  thing 
demanded,  would  bring  the  case  within  the  section.  For  that  reason  it 
cannot  be  determined  as  a  question  of  law,  and  without  reference  to  the 
circumstances  of  the  particular  case  whether  a  demand  for  money  with 
menaces  is  within  sec.  452  or  not.     Ibid. 

Evidence.'] — ^A  demand  of  money  from  a  hotel  keeper  under  threat  of 
prosecution  for  selling  intoxicating  liquor  in  prohibited  hours  contrary  to 
a  liquor  license  statute  if  the  demand  be  not  complied  with,  may  constitute 
the  offence  of  demanding  money  with  menaces,  "with  intent  to  steal  the 
same."  R.  y.  Gibbons  (1808),  I  Can.  Cr.  Cas.  340  (Man.).  And  see  note 
to  sec.  454. 

Such  a  threat  of  prosecution  made  to  a  licensee,  who  to  the  knowledge 
of  the  prisoner  had  been  previously  .convicted  of 'an  offence  under  the 
liquor  license  laws  and  who  was  therefore  liable  to  concellation  of  his 
license,  as  well  as  to  heavy  penalties,  is  such  a  threat  as  is  calculated  to 
do  him  harm  and  as  would  be  likely  to  affect  any  man  in  a  sound  and 
healthy  state  of  miiid,  and  any  such  threat  is  an  illegal  menace.  Ibid. 

Demanding  with  menaces  money  actually  due  is  not  a  demand  with 
intent  to  steiu.  Where  prisoner  who  owned  a  house  deserted  his  wife,  who 
•  in  his  absence  rented  the  house  to  P.,  and  on  returning  demanded  the  rent 
with  menaces  from  P.,  who  had  in  the  meantime  paid  it  over  to  the  wife,  it 
was  held  that  if  he  had  succeeded  in  inducing  P.  thus  to  pay  him  the  rent 
he  claimed  he  never  could  be  held  to  have  st(^en  that  money  from  him.  and 
that  his  demanding  it  with  threats  under  such  circumstances  could  not  be 
held  to  have  been  a  demand  with  intent  to  steal.  R.  v.  Johnson  (1857), 
14  U.C.Q.B.  569.    See,  however,  sec.  501,  as  to  the  offence  of  intimidation. 

For  the  purpose  of  proving  the  "intent  to  steal"  it  is  sufficient  if  an 
iaference  of  such  intent  is  deducible  from  the  acts  and  conduct  of  the 
prisoner  as  shewn  by  the  evidence.  The  question  of  "intent  to  steal"  is 
one  entirely  for  the  iury^  and  cannot  be  determined  as  a  question  of  law 
by  the  judge.    R.  v.  Gibbons  (1898),  1  Can.  Cr.  Cas.  340  (Man.). 

To  demand  and  obtain  possession  of  goods  from  a  debtor  for  the  purpose 
of  holding  them  as  security  for  a  debt  actually  owing,  is  not  a  demand  with 
menaces  made  with  "intent  to  steal,"  although  such  possession  is  obtained 
by  means  of  an  unjustified  threat  of  the  debtor's  arrest  made  by  the  credi- 
tor's agent  without  any  honest  belief  that  the  debtor  was  liable  to  arrest. 
R.  y.  Lyon  (1898),  2  Can.  Cr.  Cas.  242  (Ont.). 

Thefts—See  definition  in  Code  sec.  347. 

Capable  of  being  atolen,'] — See  sees.  344-346. 

458«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  with  intent  to  extort  or 
gain  anjrthing  from  any  person, — 

(a)  accuses  or  threatens  to  accuse  either  that  person  or  any 
other  person,  whether  the  person  accused  or  threatened 
with  accusation  is  guilty  or  not,  of 
(i)  any  offence  punishable  by  law  with  death  or  imprison- 
ment for  seven  years  or  more, 
(ii)   any  assault  with  intent  to  commit  a  rape,  or  any 
attempt  or  endeavour  to  commit  a  rape,  or  any  indecent 
assault, 
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(iii)  carnally  knowing  or  attempting  to  know  any  child 

so  as  to  be  punishable  under  this  Act, 
(iv)  any  infamous  offence,  that  is  to  say,  buggery,  an 

attempt  or  assault  with  intent  to  commit  buggery,  or 

any  unnatural  practice,  or  incest, 
(v)  counselling  or  procuring  any  person  to  commit  any 

such  infamous  offence ;  or, 

(b)  threatens  that  any  person  shall  be  so  accused  by  any  Threats, 
other  person ;  or, 

(c)  causes  any  person  to  receive  a  document  t^ontaining  such  Threatening 
accusation  or  threat,  knowing  the  contents  thereof;  document. 

or  who  by  any  of  the  means  aforesaid  compels  or  attempts  to  Compelling 
compel  any  person  to  execute,  make,  accept,  endorse,  alter  or  «ecution  of 
destroy  the  whole  or  any  part  of  any  valuable  security,  or  to 
write,  impress  or  affix  any  name  or  seal  upon  or  to  any  paper 
or  parchment,  in  order  that  it  may  be  afterwards  made  or  con- 
verted into  or  used  or  dealt  with  as  a  valuable  security.  55-56 
v.,  c.  29,  8.  405. 

Accuses  or  threatens  to  ctocuse.] — ^The  accusation  need  not  be  one  made 
or  to  be  made  before  a  judicial  tribunal;  a  threat  to  charee  before  any  third 
person  is  sufficient.    R.  v.  Robinson  (1837),  2  M.  &  Rob.  14. 

It  is  immaterial  whether  the  prosecutor  be  innocent  or  guilty  of  the 
offence  imputed  to  him  if  the  accused  intended  to  extort  money.  R. 
▼.  Richards  (1868),  11  Cox  C.C.  43;  R.  v.  Gardner  (1824),  1  C.  &  P.  479. 

Although  the  prosecutor  may  be  cross-examined  as  to  his  guilt  of  the 
offence  imputed  to  him  with  a  view  to  shake  his  credit,  yet  no  evidence  will 
be  allowed  to  be  given  by  another  witness  even  in  cross-examination  to 
prove  that  the  prosecutor  was  guilty  of  that  offence.  R.  v.  Gracknell 
(1866),  10  Cox  C.C.  408. 

Where  an  information  for  rape  or  other  offence  under  sec.  453  is  laid 
with  the  sole  intent  to  extort  money  or  property  from  the  person  against 
whom  the  charge  is  made,  the  informant  thereby  "accuses"  such  person 
with  intent  to  extort  or  gain  something  from  him  under  sec.  453 ;  and  com- 
mits an  indictable  offence  thereunder.  R.  v.  Kempel  (1900),  3  Can.  Cr. 
Cfts.  481    (Ont.). 

A  crime  punishable  by  law  with  imprisonment  for  seven  years  or  more 
means  a  crime  the  minimum  punishment  for  which  is  seven  years;  and  the 
section  does  not  apply  where  no  minimum  term  of  imprisonment  is  pre- 
scribed.   R.  V.  Popplewell  (1890),  20  Ont.  R.  303. 

If  a  person  has  been  indicted  for  an  offence  or  is  in  custody  therefor 
it  is  not  an  offence  under  this  section  to  threaten  to  procure  witnesses  to 
prove  the  charge.    Archbold  Cr.  PI.   (1900),  505. 

Valuable   seourityj] — ^For    the    statutory   definition    of   this    term    see 
2(40). 


Separate  civil  olaim,^ — Where  the  prisoner  is  being  tried  on  a  charge 
of  having,  with  intent  to  extort  money,  accused  or  threatened  to  accuse  a 

Shysician  of  having  procured  an  abortion  on  the  prisoner's  wife,  the  evi- 
enoe  for  the  prosecution  being  to  the  effect  that  the   demand  for  the 
money  was  on  a  claim  of  seduction  as  well  as  abortion,  and  the  defence 
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claiming  that  the  demand  was  in  respect  of  the  seduction  only,  evidence  in 
not  admissible  on  behalf  of  the  defence  to  prove  that  the  charge  of  seduc- 
tion was  true.    R.  v.  Wilson  (1902),  6  Can.  Cr.  Cas.  131. 

Penalty.  454.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

to  imprisonment  for  seven  years  who, — 
Intent  to  (a)  with  intent  to  extort  or  gain  an3rthing  from  any  person 

^'^  ^^ '  accuses  or  threatens  to  accuse  eitiier.that  person  or  any 

other  person  of  any  offence  other  than  those  specified  in 
Accusation  the  last  section,  whether  the  person  accused  or  threatened 

of  crime.  ^j^j^  accusation,  is  guilty  or  not  of  that  offence ;  or, 

Threats.  (b)  with  such  intent  as  aforesaid,  threatens  that  any  person 

shall  be  so  accused  by  any  person ;  or, 
Threatening         fc)  causes  any  person  to  receive  a  document  containing  such 
ocumen  .  accusation  or  threat,  knowing  the  contents  thereof ; 

Compelling  or  who  by  any  of  the  means  aforesaid,  compels  or  attempts  to 
document  °'  compel  any  person  to  execute,  make,  accept,  endorse,  alter  or 
destroy  the  whole  or  any  part  of  any  valuable  security,  or  to 
write,  impress  or  affix  any  name  or  seal  upon  or  to  any  paper 
or  parchment,  in  order  that  it  may  be  afterwards  made  or  con- 
verted into,  or  used  or  dealt  with  as  a  valuable  security.  55-56 
v.,  c.  29,  s.  406. 

Document  containing  accusation.'] — Upon  a  charge  of  extortion  in  caus- 
ing a  person  to  be  summoned  for  ill-treatment  of  a  horse  with  intent  to 
extort  money,  a  letter  written  by  the  person  summoned  to  a  third  person, 
on  whom  he  h-^d  '^ivei  -in  ord*»r  for  the  monev  demanded  to  8*?ttlp  the 
charge,  is  not  admissible  in  evidence  against  the  accused  charged  with  the 
extortion,  unless  tlie  latter  is  shewn  to  have  known  its  contents,  although 
it  was  written  concurrently  with  the  order  and  was  delivered  therewith 
to  such  third  party  by  the  accused.  A  summons  by  a  justice  of  the  peace 
requiring  the  person  summoned  to  answer  a  charge  puniahable  on  summary 
conviction  under  the  Criminal  Code  is  a  'document  containing  an  accusa- 
tion" within  the  meaning  of  Code  sec.  454.  And  it  is  an  offence  under  Code 
sec.  454  for  any  person,  with  intent  to  extort  or  gain,  to  cause  another 
person  to  be  served  with  a  justice's  summons  charging  the  latter  with  a 
criminal  offence,  notwithstanding  that  the  information  was  laid  by  a  third 
person  without  any  such  intent  to  extort.  The  King  v.  Cornell,  8  Can.  Cr. 
Cas.   416. 

The  "offence"  to  accuse,  or  threaten  to  accuse,  a  person  of  which  with 
intent  to  extort  or  gain  anything  from  him  is  here  made  an  indictable  of- 
fence, need  not  be  an  offence  under  the  Code  or  other  Dominion  law.  but 
may  be  an  offence  under  a  provincial  law,  ex  gr.,  an  offence  under  a  Liquor 
License  Act.  R.  v.  Dixon  (1895),  2  Can.  Cr.  Cas.  589  (N.S.),  and  see  R. 
v.  Gibbons  (1898),  1  Can.  Cr.  Cas.  340. 

Where,  in  a  char&re  of  sending  a  threateninsr  letter  to  a  person  with 
intent  to  extort  money,  it  is  proved  that  the  accused  had  stated  that  he 
had  written  a  letter  to  such  person,  and  that  he  had  stated  its  purport  in 
language  to  the  like  effect  as  the  threatening  letter,  it  is  not  error  for 
the  court  to  admit  the  threateninBr  letter  in  evidence  without  further  nroof 
of  the  handwriting,  and  to  submit  to  the  jury  for  comparison  with  an 
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exhibit,  already  in  evidence,  admittedly  written  by  the  accused.  A  jury 
may  properly  make  a  comparison  of  doubtful  or  disputed  handwritin.s;, 
and  draw  their  own  conclusion  as  to  its  authenticity,  if  the  admittedly 
genuine  handwriting  and  the  disputed  handwriting  are  both  in  evidence 
for  some  purpose  in  the  case,  although  no  witness  was  called  to  prove  the 
handwriting  to  be  the  same  in  both.  R.  v.  Dixon  (No.  2)  (1897),  3  Can. 
Cr.  Cas.  220  (N.S.). 

(c)  "Causes  any  person  to  receive"  etc.] — Clause  (c)  will  probably 
be  construed  as  if  the  words  "with  such  intent  as  aforesaid"  in  clause  (b) 
-had  been  repeated  at  the  beginning  of  clause  (c). 

Burglary  and  Housebreaking. 

455.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Breaking 
to  fourteen  years'  imprisonment  who  breaks  and  enters  any  place  of 
place  of  public  worship  and  commits  any  indictable  offence  ^mmitting 
therein,  or  who,  having  committed  any  indictable  offence  therein,  offence, 
breaks  out  of  such  place.    55-56  V.,  c.  29,  s.  408. 

456.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Breaking 
to  seven  years'  imprisonment  who  breaks  and  enters  any  place  tli' commit 
of  public  worship,  with  intent  to  commit  any  indictable  offence  offence, 
therein.    55-56  V.,  c.  29,  s.  409. 

457.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  imprisonment  for  life  who, — 

(a)  breaks  and  enters  a  dwelling-house  by  night  with  intent  Breaking 
to  commit  any  indictable  offence  therein;  or,  niLht'"^^^ 

(b)  breaks  out  of  any  dwelling-house  by  night,  either  after  Breaking 
committing  an  indictable  offence  therein,  or  after  having  outof  dwel- 
entered  such  dwelling-house,  either  by  day  or  by  night,  *'"f.^^ 
with  intent  to  commit  an  indictable  offence  therein.  ^ 

2.  Every  one  convicted  of  an  offence  under  this  section  who  Committing 
when  arrested,  or  when  he  committed  such  offence,  had  upon  ^!hen  araed. 
his  person  any  offensive  weapon,  shall,  in  addition  to  the  im- 
prisonment above  prescribed,  be  liable  to  be  whipped.     63-64 
v.,  c.  46,  s.  3. 

"Breaks  and  enters.**] — To  "break"  means  to  break  any  part,  internal 
or  external,  of  a  building,  or  to  open  by  any  means  whatever  (including 
lifting,  in  the  case  of  things  kept  in  their  places  bv  their  own  weight). 
any  door,  window,  shutter,  cellar-flap  or  other  thing  intended  to  cover 
openings  to  a  building,  or  to  give  passage  from  one  part  of  it  to  another. 
Code  sec.  335(c). 

An  entrance  into  a  building  is  made  as  soon  as  any  part  of  the  body 
of  the  person  making  the  entrance,  or  any  part  of  any  instrument  used  by 
him,  is  within  the  building.  And  every  one  who  obtains  entrance  into  any 
building  by  any  threat  or  artifice  used  for  that  purpose,  or  by  collusion 
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with  any  person  in  the  building,  or  who  enters  any  chimney  or  other  aper- 
ture of  the  building  permanently  left  open  for  any  necessary  purpose,  shall 
be  deemed  to  have  broken  and  entered  that  building.     Code  sec.  340. 

To  effect  an  entrance  to  a  dwelling  house  by  further  lifUng  a  partly 
open  window  is  not  a  "breaking"  within  sec.  335(c).  R.  v.  Burns,  7  Can. 
Or.  Cas.  96,  36  N.S.R.  267. 

Where  an  indictment  for  burglary  charges  only  the  breaking  and  enter* 
ing  with  intent  and  does  not  charge  a  breaking  out  of  the  dwelling  house, 
and  the  evidence  shews  that  two  windows  had  been  disturbed  sufficiently 
to  allow  of  an  entrance,  one  of  them  being  previously  closed  and  the  other 
i»artly  open,  but  it  does  not  appear  by  which  of  them  the  entrance  was  made, 
it  is  error  to  instruct  the  jury  that  an  entrance  by  either  is  sufficient,  and 
the  misdirection  is  a  substantial  wrong  to  the  accused  entitling  him  to  a 
new  trial.     Ibid. 

If  a  man  enter  into  a  house  by  a  door  or  window,  which  he  finds  open, 
or  through  a  hole  which  was  made  there  before,  and  steal  goods;  or  draw 
goods  out  of  a  house  through  such  door,  window  or  hole,  he  will  not  be 
guilty  of  burelary.  For  if  a  person  leaves  his  doors  or  windows  open,  it 
is  his  own  folly  and  negligence;  and  if  a  man  enters  therein  it  is  no  burg- 
lary. 4  Blac.  Com.  226.  There  must  either  be  an  actual  breaking  of  some 
part  of  the  house,  in  effecting  which  more  or  less  of  actual  force  is  em- 
ployed; or  a  breaking  by  construction  of  law,  where  an  entrance  is  obtained 
by  threats,  fraud,  or  conspiracy. 

Where,  therefore,  a  cellar  window,  which  was  boarded  up,  had  in  it  a 
round  aperture  of  considerable  size,  to  admit  light  into  the  cellar,  and 
through  this  aperture  one  of  the  prisoners  thrust  his  head,  and,  by  the 
assistance  of  the  other  prisoner,  he  thus  entered  the  house,  but  the  pris- 
oners did  not  enlarge  the  aperture  at  all;  it  was  held  that  this  was  not  a 
sufficient  breaking.    Rex  v.  Lewis,  2  C.  &  P.  628,  Vaughan,  B. 

An  actual  breaking  of  the  house  may  be  by  making  a  hole  in  the  wall ; 
J}y  forcing  open  the  door;  by  putting  back,  picking,  or  opening  the  lock 
with  a  false  key;  by  breaking  the  window;  by  taking  a  pane  of  glass  out 
of  the  window,  either  by  taking  out  the  nails  or  other  fastenings,  or  by 
drawing  or  bending  them  back,  or  by  putting  back  the  leaf  of  a  window 
with  an  instrument.  And  even  the  drawing  or  lifting  up  the  latch  (Owen's 
Case,  I  Lewin  36)  where  the  door  is  not  otherwise  fastened;  the  turning 
the  key  where  the  door  is  locked  on  the  inside;  or  the  unloosing  any  other 
fastening  which  the  owner  has  provided,  will  amount  to  a  breaking.  2 
Russell  Cr.  3. 

Where  a  pane  of  glass  had  been  cut  for  a  month,  but  there  was  no 
opening  whatever,  as  every  portion  of  the  glass  remained  exactly  in  its 
place,  and  the  prisoner  was  both  seen  and  heard  to  put  his  hand  through 
the  glass,  this  was  held  a  sufficient  breaking.    Reg.  v.  Bird,  9  C.  &  P.  44. 

So  where  a  window  opening  upon  hinges,  is  fastened  by  a  wedge,  so 
that  pushing  against  it  will  open,  if  such  window  be  forced  open  by  push- 
ing against  it,  there  will  be  a  sufficient  breaking.  The  prisoner  got  into 
the  prosecutor's  cellar,  by  lifting  up  a  heavy  grating,  and  into  his  house 
by  forcing  open  a  window  which  opened  on  hinges,  and  was  fastened  by  two 
nails,  which  acted  as  wedges,  but  would  open  by  pushing:  upon  a  case 
reserved,  the  judges  held  uie  forcing  open  the  window  to  be  a  sufficient 
breaking.    Rex  v.  Hall,  R.  &  R.  355. 

So  pulling  down  the  sash  of  a  window  is  a  breaking,  though  it  has  no 
fastening,  and  is  only  kept  in  its  place  by  the  pulley  weight:  and  it  makes 
no  difference  that  there  is  an  outer  shutter  which  is  not  closed.  The  pris- 
oner entered  a  house  by  pushing  down  the  upper  sash  of  a  window,  which 
had  no  fastening,  and  was  kept  in  its  place  by  the  pulley  weight  only. 
There  was  an  outer  shutter,  but  it  waa  not  put  to.    A  case  was  reserved 
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rn  the  question,  whether  the  pushing?  down  the  aash  was  a  breaking,  and 
the  judges  were  unanimous  that  it  was.    Rex  v.  Haines,  R.  ft  R.  451. 

8o  raising  a  window,  which  is  shut  down  close,  but  not  fastened,  is  a 
breaking,  altnough  there  be  a  hasp,  which  could  have  been  fastened  to  keep 
the  window  down.  Rex  t.  Hyams,  7  C.  &  P.  441,  Park,  J.A.J.,  and  Cole- 
ridge^ J. 

But  if  a  window  be  partly  open,  but  not  sufficiently  so  as  to  admit  a  per- 
son, the  raising  it  higher,  so  as  to  admit  a  person,  is  not  a  breaking. 
The  prisoner  was  seen  very  near  a  window,  which  in  the  morning  had  been 
shut  quite  down,  but  when  the  prisoner  was  seen  was  raised  about  a  couple 
of  inches,  and  he  immediately  afterwards  threw  the  sash  quite  up, 
and  entered:  and  upon  a  case  resenred,  the  judges  were  unanimous  that 
this  was  not  a  breaking.    Rex  ▼.  Smith,  R.  &  M.  C.C.R.  178. 

But  where  a  square  of  glass  in  a  kitchen  window,  through  which  the 
prisoners  entered,  had  been  previously  broken  by  accident,  and  half  of  it 
was  out  at  the  time  when  the  prosecutor  left  the  house,  and  the  aperture 
was  sufficient  to  admit  a  hand,  but  not  to  enable  a  person  to  put  his  arm 
in,  so  as  to  undo  the  fastening  of  the  casement,  and  one  of  the  prisoners 
thrust  his  arm  through  the  aperture,  thereby  breaking  out  the  residue  of 
the  square,  aiid  having  so  done,  he  removed  the  fastening  of  the  casement; 
Alderson,  J.,  and  Patteson,  J.,  entertaining  a  doubt,  from  the  difficulty 
they  had  to  distinguish  satisfactorily  the  case  of  enlarging  a  hole  already 
existing,  from  the  enlarging  an  aperture,  by  lifting  up  further  the  sash  of 
a  window,  in  the  preceding  case,  submitted  the  case  to  the  judges,  who 
were  unanimously  of  opinion  that  this  was  a  sufficient  breaking,  not  by 
breaking  the  residue  of  the  pane,  but  by  unfastening  and  opening  the  win- 
dow. Rex  V.  Robinson,  R.  k  M.  C.C.R.  327;  and  it  has  since  been  held 
that  a  person,  who,  on  finding  a  hole  in  a  door  or  pane  of  glass,  put's  his 
band  in  through  the  hole  to  remove  the  fastening  of  the  door  or  window, 
and  so  gains  admittance  into  the  premises,  is  guilty  of  a  breaking  into  the 
house.    Ryan  v.  ghilcock,  7  Exch.  R.  72. 

Threats,  artifioe  or  oollimon.'] — Entrance  obtained  by  any  threat  or 
artifice  used  for  that  purpose  or  by  collusion  by  any  person  in  the  build- 
ing is  deemed  a  "breakinsr  and  entering."     See  Code  sec.  340   (2). 

So  to  persuade  an  innocent  agent,  either  under  colour  of  right  or  on  any 
other  excuse,  or  to  incite  a  child  under  years  of  discretion,  to  open  the 
door  of  another  man's  dwelling  house  in  the  night  time,  and  thence  bring 
cut  goods,  would  be  burglary  in  him  that  should  thus  persuade,  although 
he  take  no  part  himself  in  the  transaction;  but  the  agent  or  the  child,  by 
reason  of  its  tender  years,  would  stand  excused.  ''If  A.,"  says  Lord  Hale, 
''being  a  man  of  full  age,  takes  a  child  of  seven  or  eight  years  old,  well 
instructed  by  him  in  this  villainous  art«  as  some  such  there  be,  and  the 
child  goes  in  at  the  window,  takes  goods  out,  and  delivers  them  to  A.,  who 
carries  them  away,  this  is  burglary  in  A.,  though  the  child  that  made  the 
entry  be  not  guilty,  by  reason  of  his  infancy."    1  Hale  P.C.  555. 

Hawkins  compares  the  case  of  a  servant  letting  in  a  thief  at  night  with 
that  where  many  act  in  concert,  and  although  some  of  the  party  keep 
watch  at  a  distance,  they  are,  by  construction  of  law,  equally  guilty  of 
breaking  and  entering  the  dwelling  house  as  those  who  actually  break  and 
fnter.  "It  is  certain  that  in  some  cases  one  may  be  guilty  of  burglary 
who  never  made  an  actual  entry  at  all,  as  where  divers  come  to  commit  a 
burglary  together,  and  some  stand  to  watch  in  adjacent  placei^  and  others 
enter  and  rob,  etc.,  for  in  all  such  cases  the  act  of  one  is,  in  judgment  of 
law,  the  act  of  all.  And  upon  the  like  ground,,  it  seems  difficult  to  find  a 
reason  why  a  servant,  who  confederating  with  a  rogue,  lets  him  in  to  rob 
a  house,  etc.,  should  not  be  guilty  of  burglary  as  much  as  he,  for  it  is 
clear  that  if  the  servant  were  out  of  the  house,  the  entry  of  the  other 
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would  be  adjudged  to  be  his  also,  and  what  difference  is  there  when  he  is 
in  the  house."  Hawkins  P.O.,  ch.  38,  sees.  8,  9;  Cornwall's  Case,  2  Strange 
881.  And  by  Code  sec.  60  the  party  who  does  an  aet  for  the  purpose  of 
aiding  another  to  commit  the  offence,  is  guilty  of  the  offence  itself. 

There  may  also  be  a  breaking  in  law  where,  in  consequence  of  Tiolence 
commenced  or  threatened,  in  order  to  obtain  an  entrance,  the  owner,  either 
from  apprehension  of  the  force,  or  with  a  view  more  effectually  to  repel 
it,  opens  the  door,  throush  which  the  robber  enters.  2  East  P.C.  486 ;  Haw- 
kins, ch.  38,  sec.  4.  Although  the  door  was  literally  opened  by  one  of  the 
family,  yet  if  such  opening  proceeded  from  the  intimidations  of  those  who 
were  without,  and  from  the  force  which  had  been  used,  knocking  at  and 
breaking  the  windows,  calling  out  and  insisting  upon  the  door  being 
opened,  and  firing  of  guns;  if  under  these  circumstances  the  persons  within 
were  induced  to  open  the  door,  it  was  as  much  a  breaking  by  those  who 
made  use  of  such  intimidations,  to  prevail  upon  them  so  to  open  it,  as  if 
they  had  actually  burst  the  door  open.  Bex  y.  Swallow  (1813),  1  Russell 
792. 

But  if  upon  a  bare  assault  upon  a  house,  the  owner  fling  out  his  money, 
it  is  no  burglary.  1  Hawkins  38,  sec.  3;  though,  if  the  money  were  taken 
up  in  the  owner's  presence,  it  would  be  robbery.  2  East  P.C.  486;  1  Rus- 
sell 793. 

{h)  Breaking  out  of  dwelling  house  after  committing  indictable  offence 
tKerein,'\ — In  their  Fifth  Report  the  English  Commissioners  on  Criminal 
Law  made  the  following  remarks  on  burglary,  by  breaking  out  of  a  dwell- 
ing house:  "By  the  statute  12  of  Queen  Anne,  statute  1,  ch.  7  (now  re- 
pealed by  7  and  8  of  Geo.  IV.,  ch.  27,  and  re-enacted  by  ch.  29  of  the  same 
statute),  the  crime  of  bursrlary  was  extended  to  the  case  of  an  offender,  who, 
having  committed  a  felony  in  a  dwelling  house,  or  having  entered  therein 
with  intent  to  commit  a  felony,  afterwards  broke  out  of  such  dwelling 
house  in  the  night  time.  This  extension  does  not,  we  think,  rest  upon  any 
just  principle.  After  a  felony  has  been  committed  wfthin  the  dwelling 
house,  the  offence  is  not  in  reality  aggravated  by  lifting  the  latch  of  the 
door,  or  the  sash  of  a  window,  in  the  night  time,  in  order  to  enable  the 
offender  to  escape.  A  breaking  out,  indeed,  may  be  an  innocent  act,  as  it 
may  be  committed  by  one  desirous  of  retiring  from  the  further  prosecution 
of  a  crime;  and  the  extension  of  the  law  of  burglary  to  such  a  case  is  not 
warranted  by  the  princifdes  upon  which  the  law  is  founded,  inasmuch  as  a 
circumstance  not  essential  to  Oie  guilt  of  the  offender,  or  the  mischief  of  the 
act.  is  made  deeply  essential  to  the  crime.  It  is  ineffectual,  even 
with  a  view  to  the  object  proposed;  the  pretext  for  the  conviction  fails 
in  the  absence  of  a  breaking  out,  which  is  a  casual  and  uncertain  cir- 
cumstance." 

By  night."] — The  expression  "night"  is  declared  by  sec.  2(23)  to  mean 
the  interval  between  9  p.m.  and  6  a.m. 

(2) — Having    offensive   weapon,"] — See    definition    of    the    expression 
offensive  weapon"  in  sec.  2(24). 


«« 


Penalty. 

Breaking 
dwelling  by 
day. 

Breaking  out 
of  dwelling 
by  day. 


458.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  breaks  and  enters  any  dwelling-house  by  day  and  com- 
mits any  indictable  offence  therein;  or, 

(h)  breaks  out  of  any  dwelling-house  by  day  after  having 
committed  any  indictable  offence  therein.  55-56  V.,  c.  29, 
s.  411. 
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"Brmking  and  entering,'*] — See  Code  sees.  335  and  340,  also  note  to 
eee.  457. 

Housebreaking,'] — The  principal  distinction  between  thi»  offence,  as 
declared  in  this  and  the  following  section,  and  the  offence  of  burglary,  is 
that  housebreaking  is  usually  ap^uied  to  the  offence  committed  by  day  and 
bufglary  to  that  committed  by  night.  But  if  it  be  proved  on  an  indict- 
ment for  housebreaking  that  the  offence  was  committed  by  night,  i.e.,  be- 
tween 9  p.n:L  and  6  a.m.  (sec.  2  (23) )  and  that  it  is  therefore  burglary  the 
defendant  may  notwithstanding  be  convicted  of  housebreaking.  R.  ▼. 
Robinson   (1817),  R.  &  R.  321. 

459*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Breaking 
to  seven  years'  imprisonment  who,  by  day,  breaks  and  enters  J^ith  intent 
any  dwelling-honse  with  intent  to  commit  any  indictable  offence  offence, 
therein.    55-56  V.,  c.  29,  s.  412. 

"Breaking  and  entering."] — See  Code  sees.  335  and  340,  also  note  to 
see.  457. 

460*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Breaking 
to  fourteen  years'  imprisonment  who,  either  by  day  or  night,  "l^opjetc., 
breaks  and  enters  and  commits  any  indictable  offence  in  a  mittingin- 
school-house,  shop,  warehouse  or  counting-house,  or  any  build-  dictable 
ing  within  the  curtilage  of  a  dwelling-house,  but  not  so  con-  offence, 
nected  therewith  as  to  form  part  of  it  under  the  provisions 
hereinbefore  contained.    55-56  V.,  c.  29,  s.  413. 

Outhuildinga  connected  i/oith  tfwelling  house,] — ^A  building  occupied 
with,  and  within  the  same  'curtilage  with,  any  dwelling  house  shall  be 
deemed  to  be  part  of  the  said  dwelling  house  if  there  is  between  such 
building  and  dwelling  house  a  communication,  either  immediate  or  by 
means  of  a  covered  and  inclosed  paslkge,  leading  from  the  one  to  the  other, 
but  not  otherwise.     Ckxle  sec.  330. 

« 

461*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Breaking 
to  seven  years'  imprisonment  who,  either  by  day  or  night,  ^*??P'.®^^ 
breaks  and  enters  any  of  the  buildings  mentioned  in  the  last 
preceding  section  with  intent  to  commit  any  indictable  offence 
therein.    55-56  V.,  c.  29,  s.  414. 

Shopbreaking,] — ^In  an  English  case  it  has  been  held  that  the  word 
"shop"  implies  a  place  where  a  retail  trade  is  carried  on.  R.  v.  Chapman, 
7  J.P.  132. 

The  present  section  includes  not  only  breaking  into  a  "shop"  but  into 
a  warehouse,  or  into  a  counting-house,  school-house,  or  any  building  within 
the  curtilage  of  a  dwelling  house  but  not  so  connected  therewith  as  to  form 
part  of  it  imder  sec.  339.    Code  sec.  460. 

If  a  person,  with  intent  to  steal  something  out  of  a  shop  or  store,  opens 
a  door  leading  into  it  by  lifting  the  latch  or  turning  the  knob  and  then 
enters  the  store,  although  during  business  hours,  for  the  purpose  of  carry- 
ing out  such  intention,  he  mav  be  convicted  of  shopbreaking  under  sec. 
461.     R.  V.  Smith  (1907),  17  Man.  R.  282. 
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Being  found  462.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
^dwelling-  ^q  seven  years'  imprisonment  who  unlawfully  enters,  or  is  in, 
night  any  dwelling-house  by  night  with  intent  to  commit  any  indict- 

able offence  therein.    55-56  V.,  c.  29,  s.  415. 

Uniawful  entry  J] — On  an  indictment  for  being  unlawfully  in  a  dwell- 
ing house  by  night  with  intent  to  assault,  a  written  verdict  of  "guilty"  of 
being  in  the  house  unlawfully,  also  ''guilty  of  assault/'  is  a  good  verdict 
of  guilt  on  the  charge,  as  the  assault  necessarily  includes  the  intent.  To 
complete  the  offence  of  being  unlawfully  in  a  dwelling  house  with  intent 
to  assault,  it  is  sufficient  that  the  intent  originated  after  the  entry,  and 
.that  the  assault  was  threatened  by  the  acciued  in  his  efforts  to  escape 
frcmi  the  house  after  being  discovered  therein.  Semble,  the  verdict  as  to 
intent  while  in  the  house  is  not  affected  by  the  circumstance  that  the 
same  count  of  the  indictment  charged  also  the  enterinsr  of  the  house  with 
intent  to  make  the  assault.  The  Kin^  v.  Higgins,  10  Can.  Cr.  Cas.  456,  38 
N.S.R.  328. 


Penalty. 


Armed  with 
intent  to 
break  by 
day. 

With  intent 
to  break  by 
night. 


468.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  is  found, — 

(a)  armed  with  any  dangerous  or  offensive  weapon  or  instru- 
ment by  day,  with  intent  to  break  or  enter  into  any  dweU- 
ing-house,  and  to  commit  any  indictable  offence  therein; 
or, 

(b)  armed  as  aforesaid  by  night,  with  intent  to  break  into 
any  building  and  to  commit  any  indictable  offence  therein. 
55-56  v.,  c.  29,  s.  416. 

Offensive  weapon.} — See  sec.  2(24). 

By  day,} — See  sec.  2(23).  ' 

Dwelling  hfrnae,"] — See  sec.  335. 

By  mV^^]— See  sec.  2(23). 


Penalty. 


Having 
housebreak- 
ing instru- 
ments by 
night. 

By  day. 

Disguised 
by  night. 


Disguised 
by  day. 


464.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  five  years'  imprisonment  who  is  found, — 

(a)  having  in  his  possession  by  night,  without  lawful  excuse, 

the  proof  of  which  shall  lie  upon  him,  any  instrument  of 

housebreaking ;  or, 
(h)  having  in  his  possession  by  day  any  such  instrument 

with  intent  to  commit  any  indictable  offence ;  or, 

(c)  having  his  face  masked  or  blackened,  or  being  otherwise 
disguised,  by  night,  without  lawful  excuse,  the  proof 
whereof  shall  lie  on  him ;  or, 

(d)  having  his  face  masked  or  blackened,  or  being  otherwise 
disguised  by  day,  with  intent  to  commit  any  indictable 
offence.    55-56  V.,  c.  29,  s.  417. 


Part  VII.  Criminal  Code.  [§465]  373 

Having  in  hi$  poaseaaion."] — ^Knowingly  having  in  any  place,  whether 
belonging  to  or  occupied  by  the  offender  or  not,  is  included,  and  whether 
for  the  use  or  benefit  of  the  offender  or  of  another  person.    Section  6. 

'  Inatrument  of  houaehreaking,'] — ^Any  instrument  capable  of  being  used 
as  an  implement  of  housebrealcing  and  intended  to  be  so  used  will  be  in- 
cluded. R.  V.  Oldham  ( 1852) ,  2  Den.  472,  3  C.  &  K.  250,  21  LJ.  (Eng.)  134. 
The  possession  of  a  crowbar  or  other  implement  of  housebreaking  by  one  of 
two  persons  acting  in  concert  will  be  the  possession  of  both.  R.  v.  Thomp- 
8<Mi   (1869),  11  Cox  362,  33  J.P.  791. 

465.  Every  one  who,  after  a  previons  conviction  for  any  Punishment 
indictable  offence,  is  convicted  of  an  indictable  offence  specified  ^f^"*  P'^ 
in  this  Part  for  which  the  punishment  on  a  first  conviction  is  ^ction^^" 
less  than  fourteen  years'  imprisonment  is  liable  to  fourteen 
years'  imprisonment.    55-56  V.,  c.  29,  s.  418. 

Jndictinent,'] — ^In  any  indictment  for  any  indictable  offence,  committed 
after  a  previous  conviction  or  convictions  for  any  indictable  offence  or 
offences  or  for  any  offence  or  offences  (and  for  which  a  greater  punishment 
may  be  inflicted  on  that  account),  it  shall  be  sufficient,  after  charging  the 
subsequent  offence,  to  state  that  the  offender  was  at  a  certain  time  and 
place,  or  at  certain  times  and  places,  convicted  of  an  indictable  offence,  or 
of  an  offence  or  offences,  as  the  case  may  be,  and  to  state  the  substanoe 
and  effect  only,  omitting  the  formal  part  of  the  indictment  and  conviction, 
or  of  the  summary  conviction,  as  the  case  may  be,  for  the  previous  offence, 
without  otherwise  describing  the  previous  offence  or  offences.    Section  851. 

Procedure  whfire  previous  offence  charged,] — See  sees.  063,  964. 

Puniahment  for  aecond  offence  in  ctaea  not  under  Part  F//.] — See 
Code  sees.  1063^  1065. 

Forgery  and  Preparation  Therefor. 

486.  Forgery  is  the  making  of  a  false  document,  knowing  Definition, 
it  to  be  false,  with  the  intention  that  it  shall  in  any  way  be 
used  or  acted  .upon  as  genuine,  to  the  prejudice  of  any  one 
whether  within  Canada  or  not,  or  that  some  person  should  be 
induced  by  the  belief  that  it  is  genuine,  to  do  or  refrain  from 
dping  anything,  whether  within  Canada  or  not. 

2.  Making  a   false  document   includes    altering  a  genuine  Making  false 
document  in  any  material  part,  or  making  any  material  addi-  document, 
tion  to  it  or  adding  to  it  any  false  date,  attestation,  seal  or 

other  thing  which  is  material,  or  making  any  material  altera- 
tion in  it,  either  by  erasure,  obliteration,  removal  or  otherwise. 

3.  Forgery  is  complete  as  soon  as  the  document  is  made  when 
with  such   knowledge   and    intent   as    aforesaid,    though   the  forgery 
offender  may  not  have  intended  that  any  particular  person  ^"*P^®*®- 
should  use  or  act  upon  it  as  genuine,  or  be  induced,  by  the 

belief  that  it  is  genuine,  to  do  or  refrain  from  doing  anything. 
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False  docu-         4.  Forgery  is  complete  although  the  false  document  may  be 

Swrapl^te*  incomplete,  or  may  not  purport  to  be  such  a  document  as  would 

be  binding  in  law,  if  it  be  so  made  and  is  such  as  to  indicate 

that  it  was  intended  to  be  acted  on  as  genuine.    55-56  V.y  e.  29, 

8.  422. 

w 

FaUe  dwmment,'] — ^A  "false  document"  means:  (1)  a  document,  the 
whole  or  some  material  part  of  which  purports  to  be  made  by  or  on  behalf 
of  any  person  who  did  not  make  or  authorize  the  making  thereof,  or 
which,  though  made  by,  or  by  the  authority  of,  the  person  who  purports 
to  make  it,  is  falsely  dated  as  to  time  or  place  of  makinff,  where  either 
is  material  or  (2)  a  document,  the  whole  or  some  material  part  of  which 
purports  to  be  made  by  or  on  behalf  of  some  person  who  did  not  in  fact 
exist,  or  (3)  a  document  which  is  made  in  the  name  of  an  existinff  person, 
either  by  that  person  or  by  his  authority,  with  the  fraudulent  mtention 
that  the  document  should  pass  as  being  made  by  some  person,  reaJ  or 
fictitious,  other  than  the  person  who  miakes  or  authorizes  it.  Code  sec. 
335. 

To  constitute  a  false  document  it  is  not  necessary  that  the  fraudulent 
intention  should  appear  on  the  face  of  the  document,  but  it  nmy  be  proved 
by  external  evidence.     Code  sec.  338. 

A  promissory  note  was  drawn  up  and  signed  on  January  1st,  1896, 
payable  "twelve  months  after  date."  The  payee,  who  drew  the  note,  used 
an  old  form  with  the  figures  "188 — "  printed  in  the  nlaee  for  the  data. 
When  drawing  the  note,  the  payee  added  the  figure  "6"  thus  making  the 
date  read  January  1st,  1886,  instead  of  1896.  Some  time  after  the  issue  of 
the  note,  the  payee  discovered  the  mistake  and  corrected  it  by  writing  a 
figure  "9"  over  the  last  "8,"  without  asking  or  obtaining  the  consent  of  the 
makers.  Held,  that  this  was  not  a  "material  alteration"  within  the 
meaning  of  "The  Bills  of  Exchange  Act,  1890,"  sec.  63,  but  being  only  tb» 
correction  of  an  error,  makinp^  the  contract  appear  what  it  was  originally 
intended  to  be,  did  not  invalidate  the  note.  McLaren  v.  Miller,  36  Can. 
Law  Jour.  680. 

The  uttering  of  a  false  letter  of  introduction  the  signature  to  which  is 
forged,  is  an  indictable  offence  under  Code  sees.  466  and  467,  if  the  per- 
son uttering  same  knows  it  to  be  a  false  document,  and  to  have  been  made 
with  intent  that  it  should  be  acted  upon  as  genuine  to  the  prejudice  of 
any  one.  The  first  sub-section  of  Code  sec.  466  extends  the  definition  of 
forgery  to  cases  not  included  iii  former  statutory  definitions  in  Canada 
of  that  term,  and  which  would  not  be  forgery  at  common  law.  Re  Abeel, 
8  Can.  Cr.  Cas.  189,  7  O.L.R.  327. 

The  officer  of  a  company  who  fraudulently  signs  in  the  company's  name 
a  dividend  check  nominally  in  favour  of  a  firm  of  which  he  is  a  member 
but  really  for  his  own  benefit  and  appropriates  the  proceeds  for  his  own 
use  upon  his  own  endorsation  of  the  firm  name,  when  neither  he  nor 
his  firm  have  any  claim  to  the  dividends,  may  properly  be  charged  either 
with  embezzlement  of  the  money  or  with  theft  of  the  check.  The  oflleer 
would  be  guilty  of  forgery  in  fraudulently  signing  the  check  really  for 
his  own  purposes  but  purporting  to  be  a  dividend  check  and  drawn  upon 
an  account  kept  with  the  company's  bankers  from  which  only  dividend 
payments  could  properly  be  made.    R.  v.  Rowe  ( 1903 ) ,  8  Can.  Cr.  Gas.  28. 

Where  the  prisoner  was  indicted  for  forging  a  note  for  $500,  having 
changed  a  note  of  which  he  was  the  maker  from  $500  to  $2,500,  it  was  held 
to  be  a  forgery  of  a  note  for  $500,  though  the  only  fraud  committed 
on  the  endorser.    R.  v.  McNevin,  2  R.L.  (Que.)  711. 
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Fraudulent  imimU.} — ^To  forge  is,  in  its  general  sense,  to  counterfeit, 
to  falsify;  thouf^  to  convict  the  person  who  made  the  false  instrument 
of  a  crime  the  intent  ta  defraud  must  be  made  to  appear.    R.  v.  Dunlop 
(1857),  15U.aQ.B.  118. 

Mr.  Justice  Stephen,  in  his  third  edition  of  his  Digest  of  the  Criminal 
Law,  p.  285,  defines  forgery  as  the  "making  of  a  false  document  with 
intent  to  defraud."  The  making  of  a  false  document  includes  the  alteration 
of  it,  for  the  alteration  of  a  genuine  instrument  makes  it  a  false  instru- 
ment.   R.  T.  Bail  (1884),  7  Ont.  R.  228. 

To  constitute  the  crime  of  forgery  it  is  not  necessary  that  the  writing 
charged  to  be  forged  should  be  such  as  would  be  effectual  if  it  were  a  true 
and  genuine  writing.    R.  ▼.  Portis  (1876),  40  U.C.Q.B.  214. 

The  counterfeiting  of  anv  writing  with  a  fraudulent  intent,  whereby 
another  may  be  prejudiced,  is  forgery  at  common  law.  2  Rubs.  Cr.  (4th 
ed.)  768;  Ex  parte  Cadby  (1886),  26  N.B.R.  452,  492;  R.  v.  Stewart 
(1875),  25  U.G.C.P.  440;  R.  v.  Ward  (1727),  2  Ld.  Raym.  1461. 

The  prisoner,  with  intent  to  defraud,  wrote  out  a  telegraph  message 
purporting  to  be  sent  by  one  C.  to  D.,  authorizing  the  latter  to  furnish 
the  prisoner  with  funds.  This  was  left  by  a  boy,  as  from  the  telegraph 
ofllce,  being  written  on  paper  having  the  heading  and  appearance  of  a  tele- 
graphic despatch.  Afterwards  on  the  same  day  prisoner  called  oA  D.,  who 
told  him  he  had  received  a  telegram  from  C;  prisoner  said,  "I  thought  so.'" 
Upon  the  faith  of  the  document  D.  went  with  prisoner  to  the  bank  and 
endorsed  a  draft  drawn  by  the  prisoner  on  C.  for  $85,  the  proceeds  of 
which  were  handed  over  to  the  prisoner.  It  was  held  that  the  counterfeit- 
ing of  what  purported  to  be  only  a  copy  of  C.'s  signature  was  a  forgery.  * 
R.  V.  Stewart  (1875),  U.C.C.P.  440. 

It  is  a  forgery  to  fraudulently  make  a  deed  which  purports  to  be  some- 
tiuog  quite  different  from  that  which  it  really  is,  ex.  gr.,  by  antedating  it 
for  A  fraudulent  purpose,  even  though  it  is  executed  by  the  parties  between 
whom  it  is  expressed  to  be  made.  R.  v.  Ritson  (1869),  LJL  1  C.C.R.  200. 
The  execution  of  a  deed  by  prisoner  in  the  name  of  and  representing  him- 
self to  be  another  may  be  a  forgery  if  done  with  intent  to  defraud,  even 
though  he  had  a  power  of  attorney  from  such  person,  but  fraudulently  con- 
cealing the  fact  of  his  being  only  such  attorney,  and  assuming  to  be  the 
principal.    R.  v.  A.  L  Gould  (1869),  20  U.C.C.P.  154. 

Fictitioua  name.] — ^The  result  of  the  cases  is,  that  where  a  fictitious 
name  is  assumed  for  the  purposes  of  a  fraud,  the  offence  of  forgery  may 
be  proved,  but  not  where  the  credit  is  given  qolely  to  the  person  without 
any  regard  to  the  name,  as  in  R.  v.  Martin  (1880),  5  (j.B.D.  34,  per  Hag- 
arty,  C.J.O.,  in  Re  Murphy  (1895),  2  Can.  Cr.  Cas.  578,  682;  R,  v.  Whyte 
(1851),  5  Cox  C.C.  290;  R.  v.  Wardell  (1862),  3  F.  &  F.  82. 

Where  a  person  passing  under  an  assumed  name  falsely  represents  that 
he  is  in  the  employment  of  a  certain  firm,  and  that  he  is  authorized  to 
make  a  draft  upon  such  firm,  his  signature  in  such  assumed  name  to  a  draft 
upon  the  firm,  and  his  fraudulent  nei^otiation  of  it,  constitute  forgery,  if 
the  credit  obtained  in  negotiating  the  bill  was  not  personal  to  himself 
alone,  without  relation  to  his  supposed  employers,  and  if  the  false  name, 
althouffh  that  of  a  non-existent  person,  was  assumed  for  the  very  purpose' 
of  perpetrating  the  fraud.  Re  M.  B.  Lazier  (1899),  3  CSan.  Cr.  Cas.  167 
(Ont.  CA.). 

In  R.  V.  Dunn  (1765),  1  Leach  C.C.  68,' the  accused  had  represented 
herself  to  be  the  widow  of  John  Wallace,  a  deceased  seaman,  and  in  that 
character  apnlied  to  a  prize  agent  for  prize  money  due  to  him  by  the  Oov- 
Mvment.  She  exhibited  what  purported  to  be  the  probated  will  of  the 
deceased,  and  thereby  induoed  the  agent  to  advance  money  to  her  on  a 
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promissory  note,  signed  by  her  in  the  name  of  the  supposed  widow,  for 
which  advances  the  agent  was  to"  reimburse  himself  out  of  the  prize  money, 
when  obtained.  A  conviction  on  a  charge  of  forgery  was  confirmed  on  a 
case  reserved.  Nine  of  the  ten  judges  in  that  case  agreed  to  the  following 
(Leach  C.C.  68),  as  the  rules  governing  the  case: — 

(1)  Li  all  forgeries,  the  instrument  supposed  to  be  forged  must  be  a 

false  instrument  in  Itself; 

t 

(2)  If  a  person  gives  a  note  entirely  as  his  own,  his  subscribing  it  by  a 
fictitious  name  will  not  make  it  forgery,  the  credit  being  there  wholly 
given  to  himself,  without  any  regard  to  the  name,  or  without  any  relation 
to  a  third  person; 

(3)  An  instrument  which  is  uttered  as  the  act  and  instrument  of 
another,  and  in  that  light  obtains  a  superior  credit,  when  in  truth  it  is  not 
the  act  of  the  person  represented,  is  strictly  and  properly  a  false  instru- 
ment, for  in  that  case  the  party  deceived  does  not  advance  his  mon^  or 
accept  the  instrument  upon  the  personal  credit  of  the  party  producing  it, 
.but  upon  the  name  and  character  of  the  third  person,  whose  situation  and 
circumstances  import  a  superior  security  for  the  debt;  and  therefore,  if  in 
truth  it  is  not  the  instrument  of  that  third  person,  whose  name  and  situa- 
tion induced  the  credit,  it  is  certainly  a  false  instrument,  and  the  intention 
fraudulent  to  the  party  imposed  upon  by  it,  for  he  believed,  when  he 
accepted  the  security,  that  he  had  a  remedy  upon  it  against  the  third 
person  in  whose  name  it  was  given  and  on  whom  he  relied  when  he  ad- 
vanced the  money,  but,  this  being  false,  he  has  no  such  remedy,  and  there- 
fore is  materially  deceived; 

(4)  If  an  instrument  be  false  in  itself,  and  by  its  purporting  to  be  the 
act  of  another  a  credit  is  obtained  which  would  not  otherwise  have  been 
given,  it  is  forgery,  though  the  name  it  is  given  in  be  really  a  non-entity; 

(5)  The  case  is  very  different  if  the  person  borrowing  money  upon  his 
own  note  and  assuming  a  fictitious  name  does  so  without  any  relation  to  a 
different  person.  In  that  case  the  whole  credit  is  given  to  the  party  him- 
self; the  lender  accepts  the  security  as  the  security  of  that  person  only;  he 
has  no  other  remedy  in  view,  but  merely  against  the  man  he  is  dealing 
with,  and  the  security  is  really  and  truly  the  instrument  of  the  party 
whose  act  it  purports  to  be,  however  subscribed  by  a  fictitious  name;  he 
has,  therefore,  a  remedy  upon  it  against  the  person  on  whose  credit  he  took 
it,  and  consequently  is  not  substantially  defrauded. 

In  R.  V.  Whyte  (1851),  5  Ck>x  C.C.  290,  the  prisoner  had  purchased 
goods  of  a  warehouseman  and  represented  that  he  was  in  business  with  one 
Whiffen,  under  the  firm  name  of  Whiffen  &  Co.  Several  bills  for  goods  so 
purchased  were  met,  but  finally  Whyte  desired  the  warehouseman  to  draw 
on  the  firm  for  a  certain  bill  of  goods.  This  was  done,  and  the  bill  was 
accepted  by  him  in  the  name  of  the  pretended  firm.  Talfourd,  J.,  there 
said:  "I  think  it  will  scarcely  be  siiflicient  to  shew  that  the  name  of 
Whiffen  was  assumed  for  the  purpose  of  fraud  generally ;  it  must  have  been 
taken  for  the  specific  object  of  passing  off  this  bill;  the  carrying  on  busi- 
ness in  the  false  name  might  bp  for  the  purpose  of  creating  a  false  impres- 
sion with  a  view  to  obtain  credit.  That  might  support  a  chan?e  of  obtain- 
ing money  or  goods  by  false  pretences,  but  not  a  charge  of  forgery.'* 

To  sustain  a  conviction,  it  should  appear  either  that  the  prisoner  had 
not  gone  by  the  fictitious  name  before  the  signing,  or  that  he  had  assumed 
the  name  for  the  purpose  of  committing  the  fraud.  R.  v.  Bontien  (1813), 
Rus.  k  Rv.  260;  R.  v.  Peacock  (1814),  ibid.  278;  R.  v.  Txjckett  (1772),  1 
Leach  C.C.  94;  R.  v.  Sheppard  (1781),  1  Leach  C.C.  226;  R.  v.  Francis 
( 1811 ),  Russ.  &  Ry.  209. 

In  a  recent  (Georgia  case  a  person  who,  in  an  assumed  name,  made  a 
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draft  on  another  w&om  he  falsely  claimed  to  be  his  father,  was  held  guilty 
of  forgery.    Lascelles  v.  The  State,  90  Ga.  347. 

Filling  in  check  signed  in  hlankJ] — If  a  check  is  given  to  a  person  with 
a  certain  authority,  the  agent  is  confined  strictly  within  the  limits  of  that 
authbrity,  and  if  he  choose  to  alter  it,  the  crime  of  forgery  is  committed. 
If  a  blank  check  be  delivered  to  him  with  a  limited  authority  to  complete 
it,  and  he  fill  it  up  with  an  amount  different  from  the  one  he  was  directed 
to  insert,  and  if,  after  the  authority  was  at  end,  he  fill  it  up  with  any 
amount  whatever,  that  too  would  be  clearly  forgery.  R.  v.  Bateman 
(1845),  1  Ck)x  C.C.  186;  R.  v.  Hart  (1836),  7  C.  &  P.  652,  1  Moody  C.C. 
486;  R.  v.  Wilson  (1847),  1  Den.  C.C.  284. 

Filling  in  the  body  of  a  blank  check  to  which  a  signature  is  attached, 
without  any  authority,  is  a  forgery.  The  prisoners  were  indicted  for  utter- 
ing a  forged  check,  and  it  appeared  that  one  Townsend  was  in  the  habit  of 
signing  blank  checks  and  leaving  them  with  his  clerk  when  business  called 
him  away  from  home;  one  of  these  checks  fell  into  the  hands  of  the 
prisoners,  who  filled  up  the  bank  with  the  words  "one  hundred  pounds," 
and  dated  it;  it  was  objected  that  the  signature  being  genuine,  it  could  not 
be  said  that  the  prisoner  had  uttered  a  forged  instrument;  but  Bailey,  J., 
held  that  it  was  a  forgery  of  the  check.  By  filling  in  the  body  and  dating 
it,  it  was  made  a  perfect  instrun^ent,  which  it  previously  was  not,  and 
although  it  was  not  in  point  of  fact  made  entirely  by  the  prisoners,  yet  it 
had  been  held  that  the  doing  that  which  is  necessary  to  make  an  imper- 
fect instrument  a  perfect  one,  is  a  forgery  of  the  whole.  The  learned  judge 
Was  also  of  opinion  that  if  the  bankers  had  paid  the  check  they  might  have 
recovered  the  amount  from  the  prosecutor,  as  he  was  in  the  habit  of  leav- 
ins;  blank  checks  out,  with  his  name  written  at  the  bottom.  Wright's  Case, 
1  Lewin  C.C.  135. 

mo  raiificaiion,'] — ^Though  fraud  or  breach  of  trust  may  be  ratified, 
forgery  cannot  be.  La  Banque  Jacques  Cartier  v.  La  Banque  d'Epargne,  13 
App.  Cas.  118;  Burton  v.  L.  k  N.  W.  Ry.  (>).,  6  L.T.  Rep.  70;  Merchants 
Bank  of  Canada  v.  Lucas  (1890),  18  Can.  S.C.R.  704,  affirming  15  Ont. 
App.  572,  which  reversed  that  of  the  Divisional  Court,  13  O.R.  620. 

Forgery  at  common  law,"] — ^At  common  law*  the  offence  of  forgery  was 
punishable  as  a  misdemeanour.  It  is  defined  by  Sir  W.  Blackstone  as  *'the 
fraudulent  making  or  altering  of  a  writing  to  the  prejudice  of  another 
man's  ri^irht."  4  Com.  247.  And  by  Mr.  East,  as  "a  false  making,  a  making 
malo  animo,  of  any  written  instrument  for  the  purpose  of  fraud  and  de- 
ceit." 2  East  P.C.  852.  Forgery  consists  not  in  making  a  deed  which  has 
a  false  statement  in  it,  but  in  making  an  instrument  appear  to  be  what  St 
is  not.  Per  Blackburn,  J.,  in  R.  v.  Ritson,  L.R.  1  C.C.R.  200,  39  L.J.M.C. 
10;  Ex  parte  Windsbr,  34  L.J.M.C.  163. 

Though  doubts  were  formerly  entertained  on  the  subject,  it  is  now  clear 
that  forging  any  document,  with  a  fraudulent  intent,  and  whereby  another 
person  may  be  prejudiced,  is  within  the  rule.  Thus,  after  much  debate,  it 
wa^  held  that  forging  an  order  for  the  delivery  of  goods  was  a  misde- 
meanour at  common  law.  R.  v.  Ward,  Str.  747,  2  Ld.  Raym.  1461.  And 
the  same  was  held  by  a  majority  of  the  judges,  with  regard  to  a  document 
piurporting  to  be  a  discharge  from  a  creditor  to  a  gaoler,  directing  him  to 
discharge  a  prisoner  in  his  custody.  R.  v.  Fawcett,  2  East  P.C.  862.  R.  V. 
Ward  is  considered  by  Mr.  East  to  have  settled  the  rule,  that  the  counter- 
feitinff  of  any  writing,  with  a  fraudulent  intent,  whereby  another  may  be 
prejudiced,  is  forgery  at  common  law.    2  East  P.C.  861. 

Where  the  prisoner  caused  wrappers  to  be  printed  similar  to  those  of 
another  tradesman,  and  sold  in  them  a  composition  called  "Borwick's  Bak- 
ing Powder,"  but  caused  the  signature  and  the  notification  that  without 
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such  signature  no  powder  was  genuine,  which  appeared  on  the  genuine 
wrappers,  to  be  omitted,  it  was  held  that  this  was  no  forgery,  though  the 
jury  found  that  the  wrappers  were  procured  by  the  prisoner  with  intent  to 
defraud.    R.  v.  Smith,  Dears.  &  B.C.C.  666,  27  L.J.M.C.  225. 

It  is  not  necessary  to  the  sustaining  an  indictment  for  forgery  at  com- 
mon law  that  any  prejudice  should  in  fact  have  happened  by  reason  of  the 
fraud.  R.  v.  Ward,  Str.  747,  2  Ld.  Raym.  1461.  Nor  is  it  necessary  that 
there  should  be  any  publication  of  the  forged  instrument.  2  East  P.C.  855, 
951;  Rubs,  on  Cri.  618,  5th  ed. 

It  is  not  forgery  fraudulently  to  procure  a  party's  signature  to  a  docu- 
ment, the  contents  of  which  have  been  altered  without  his  knowledge.  R. 
V.  Chadwicke,  2  Moo.  &  R.  545.  Or  fraudiilently  to  induce  a  person  to  exe- 
cute an  instrument  on  a  misrepresentation  of  its  contents.  Per  Rolfe,  B.; 
R.  V.  Collins,  M.S.  2  Moo.  &  B.  461. 

The  appropriation  of  the  trade  mark  of  another,  apart  from  any  signa- 
ture therein  included,  is  not  forgery  at  common  law.  R.  v.  Smith  (1858), 
1  Dears.  &  B.  566,  27  LJ.M.C.  225.  Nor  was  it  forgery  if  the  signature 
copied  were  not  upon  a  document  or  paper,  and  an  imitation  of  an  artist's 
signature  upon  a  spurious  picture  was  held  not  to  be  an  offence  at  common 
law.  R.  V.  Close  (1858),  Dears.  &  B.  460,  7  Cox  C.C.  494.  But  see  now 
Code  sec.  488  making  provision  for  trade  mark  offences. 

Forgery  of  bank  notes.} — ^The  punishment  for  forgery  of  a  bank  note 
may  be  imprisonment  for  life.    Sec.  468  (r). 

Two  prisoners  were  tried  and  convicted  on  an  indictpient  charging  them 
with  feloniously  offering,  etc.,  a  certain  forged  note,  commonly  called  a 
Provincial  note;  the  evidence  shewed  that  the  prisoners  had,  with  the 
knowledge  that  the  figure  5  had  been  pasted  over  the  figure  1,  and  the  word 
'*five"  over  the  word  "one"  upon  a  note  purporting  to  be  a  note  issued  by 
the  government  of  the  late  Province  of  Canada,  passed  off  and  uttered  the 
same  as  a  five  dollar  note  of  that  denomination,  but  no  evidence  was  given 
that  the  note  so  altered  was  a  note  issued  by  the  Government  of  Canada, 
beyond  the  production  of  the  note.  It  was  objected,  but  not  before  the  jury 
were  prepared  to  deliver  their  verdict,  that  no  proof  had  been  given  of  the 
note  being  a  Provincial  note.  The  evidence  further  shewed  that  when  the 
attention  of  the  prisoners  was  called  to  the  paper,  they  both  said,  "give  it 
back  if  it  is  not  good  and  we  will  give  good  money  for  it,**  but  upon  Hs 
being  placed  upon  the  counter  one  of  the  prisoners  took  it  up  and  refused 
to  return  it,  or  substitute  good  money  for  it.  The  prisoners  were  found 
guilty  and  sentenced.  On  a  case  reserved  by  the  judge  at  the  trial  it  was 
held  that  looking  at  the  particular  character  of  the  forgery — that  is  to  say 
an  alteration — and  the  conduct  of  the  prisoners  with  regard  to  it,  that  the 
onus  was  on  them  to  dispute  the  validity  of  the  writing,  if  its  invalidity 
would  be  a  defence.    R.  v.  Portis  (1876),  40  U.C.Q.B.  214. 

A  forged  paper  purporting  on  the  face  of  it  to  be  a  bank  note  is  within 
the  definition,  although  there  be  no  such  bank  as  named.  R.  v.  McDonald, 
12  U.C.Q.B.  543. 

The  alteration  of  a  Dominion  note  for  $2  to  one  for  $20,  such  alteration 
consisting  in  the  addition  of  a  cipher  after  the  figure  two  wherever  that 
figure  occurred  in  the  margin  of  the  note,  was  held  to  be  forgery.  R.  v. 
Bail  (1884),  7  O.R.  228. 

On  an  indictment  charging  prisoner  with  uttering  a  certain  writing — to 
wit,  a  certain  bank  note  "with  intent  to  defraud,"  on  which  he  was  con- 
victed, it  was  insisted  by  prisoner's  counsel  that  there  should  have  been 
evidence  that  the  bank  whose  note  it  purported  to  be  was  a  corporation 
legally  authorized  to  issue  notes  such  as  that  described  in  the  indictment. 
Carter,  C J.,  delivering  the  judgment  of  the  Supreme  Court  of  New  Bruns- 
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wick,  said:  "The  writing  in  question  carries  on  its  face  the  semblance  of  a 
bank  note  issued  by  a  company  in  the  State  of  Maine,  and  there  is  noth- 
ing in  its  frame  which  shews  that  it  is  illegal,  even  if  there  were  no 
charter  or  Act  of  incorporation  authorizing  the  issue  of  such  note.  The 
evidence  proved  that  there  are  genuine  instruments  of'  which  this  is  an 
Imitation,  which  are  of  value  in  the  State  of  Maine,  and  if  the  illegality  of 
such  instruments  would  afford  a  defence  to  the  prisoner,  and  such  illegality 
could  be  shewn  by  the  Act  of  incorporation  or  any  other  evidence,  such 
proof  would  lie  on  him,  rather  than  the  negative  proof  on  the  Grown." 
Assuming  that  illegality  of  the  note  would  be  a  defence  the  court  held  that 
the  onus  of  proving  illegality  lay  upon  the  prisoner.  R.  v.  Brawn,  3  Allen 
(N.B.)  13. 

Ewtraditum.'l — Forgery  and  the  utterance  of  forged  paper  are  extradit- 
able offences  between  the  British  possessions  and  the  U.SJ^.  under  the 
Ashburton  Treaty.  • 

467.  Every  one  is  g^uilty  of  an    indictable    offence  who,  uttering 
knowing  a  document  to  be  forged,  uses,  deals  with,  or  acts  forged 
upon  it,  or  attempts  to  tise,  deal  witii,  or  act  upon  it,  or  causes  ^l^^**™®^**- 
or  attempts  to  cause  any  person  to  use,  deal  with,  or  act  upon 
it,  as  if  it  were  genuine,  and  is  liable  to  the  same  punishment 
lis  if  he  had  forged  the  document. 

2. '  It  is  immaterial  where  the  document  was  forged.    55-56  Wherever 
v.,  c.  29,  s.  424.  'o'««l- 

Indictment.^ — ^Each  count  of  an  indictment  must  contain  a  statement 
of  all  the  essential  ingredients  which  constitute  the  offence  charged,  and 
in  charging  the  offence  of  uttering  a  forged  instrument  the  indictment  must 
aver  tlwt  the  defendants  made  use  of  or  uttered  the  instrument  knowing 
it  to  have  been  forged.  The  Queen  v.  Weir  (No.  5)  (1900),  3  Can,  Cr.  Cas. 
499  (Que.). 

Uttering  forged  paper."] — ^Where  a  defendant  had  forged  the  name  of  the 
payee  of  a  cheque,  payable  to  his  order,  on  the  back  of  a  cheque  it  Waa 
held  that  he  was  rightly  convicted  of  uttering  a  forged  "order  for  the  pay- 
ment of  money,"  but  that  he  could  not  be  convicted  of  uttering  a  forged 
cheque.    R.  y.  Cunningham   (1885),  6  N.S.R.  31.' 

tMsoner  drew  a  promissory  note  payable  two  months  after  date  to  the 
order  of  T.S.,  who  endorsed  it ;  after  the  endorsement  by  T.S.  prisoner 
altered  the -note  by  making  it  payable  at  three  months  after  date.  The 
inai^tment  contained  six  counts,  the  fourth  of  which  was  "offering  and 
putting  off  a  forged  promissory  note,"  and  the  prisoner  was  convicted  on 
the  fourth  count  of  the  indictment.  On  motion  for  a  new  trial  it  was  held 
that  the  moment  the  note  was  altered  in  a  material  point  it  ceased  to  be 
that  which  T.8.  had  endorsed:  and  that  beino:  uttered  in  the  altered  state 
as  a  note  endorsed  by  him,  when  it  was  not  the  note  endorsed  by  him,  such 
uttering  was  the  uttering  of  a  note  altered  so.  as  to  constitute  forgery — a 
forgery  of  a  note  at  three  months,  endorsed  by  T.R. — and  not  a  forgery  of 
T.^.'s  endorsement  on  a  genuine  note  at  three  months.  R.  v.  Craig  (1858), 
7  U.C.C.P.  241.  The  transfer  of  the  note  to  a  third  party  who  had  sued 
the  endorser  and  failed  to  recover  because  of  the  alteration  is  evidence  of  , 

the  intent  %o  defraud  which  is  a  question  for  the  jury.    Ibid. 

The  shewine  of  a  forged  receipt  to  a  person  wkh  whom  the  defendant  Ss 
elaiming  credit  on  account  of  that  receipt  is  ani  uttering,  although  the 
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defendant  never  voluntarily  parts  with  the  poeaesBion  of  it.    R.  v.  Radford 
(1844),  1  Den.  C.C.  69,  1  Cox  C.C.  168. 

468.  Every  one  who  commits  forgery  of, — 
(a)  any  document  having  impressed  thereon  or  affixed 
thereto  any  public  seal  of  the  United  Kingdom  or  any 
I>art  thereof,  or  of  Canada  or  any  part  thereof,  or  of  any 
dominion,  possession  or  colony  of  His  Majesty;  or, 
(6)  any  document  bearing  the  signature  of  the  Grovemor 
General,  or  of  any  administrator,  or  of  any  deputy  of  the 
Governor,  or  of  any  lieutenant  governor  or  any  one  at  any 
time  administering  the  government  of  any  province  of 
Canada;  or, 

(c)  any  document  containing  evidence  of,  or  forming  the 
title  or  any  part  of  the  title  to,  any  land  or  hereditament, 
or  to  any  interest  in  or  to  any  charge  upon  any  land  or 
hereditament,  or  evidence  of  the  creation,  transfer  or 
extinction  of  any  such  interest  or  charge;  or, 

(d)  any  entry  in  any  register  or  book,  or  any  memorial  or 
other  document  made,  issued,  kept  or  lodged  under  any 
Act  for  or  relating  to  the  registering  of  deeds  or  other 
instruments  respecting  or  concerning  the  title  to  or  any 

.  claim  upon  any  land  or  the  recording  or  declaring  of  titles 
to  land;  or, 

(e)  any  document  required  for  the  purpose  of  procuring 
the  registering  of  any  such  deed  or  instrument  or  the 
recording  or  declaring  of  any  sucH  title ;  or, 

(f)  any  document  which  is  made,  under  any  Act,  evidence 
of  the  registering  or  recording  or  declaring  of  any  such 
deed,  instrument  or  title;  or, 

(g)  any  document  which  is  made  by  any  Act,  evidence 
affecting  the  title  to  land ;  or, 

(h)  any  notarial  act  or  document  or  authenticated  copy,  or 

any  procte-verbal  of  a  surveyor  or  authenticated  copy 

thereof;  or, 
(i)  any  register  of  births,  baptisms,  marriages,  deaths  or 

burials  authorized  or  required  by  law  to  be  kept,  or  any 

certified  copy  of  any  entry  in  or  extract  from  any  such 

register;  or, 
(j)  any  copy  of  any  such  register  required  by  law  to  be 

transmitted  by  or  to  any  registrar  or  other  officer ;  or, 
(k)  any  will,    codicil    or    other    testamentary    document, 

either  of  a  dead  or  living  person,  or  any  probate  or  letters 


Part  VII.  Criminal  Code.'  [§468]  381 

of  administration^  whether  with  or  without  the  will  an- 
nexed; or, 

(I)  any  transfer  Or  assignment  of  any  share  or  interest  in  Transfer  of 
any  stock,  annuity  or  public  fund  of  the  United  Kingdom  f^^^™"®°^ 
or  any  part  thereof,  or  of  Canada  or  aiiy  part  thereof ,  or  *      ' 
of  any  dominion,  possession  or  colony  of  His  Majesty,  or 
of  any  foreign  state  or  country,  or  receipt  or  certificate 
for  interest  accruing  thereon ;  or, 

(m)  any  transfer  or  assignment  of  any  share  or  interest  in  Transfer  of 
liie  debt  of  any  public  body,  company  or  society,  British,  ^E*"^ 
Canadian  or  foreign,  or  of  any  share  or  interest  in  the 
capital  stock  of  any  such  company  or  society,  or  receipt  or 
certificate  for  interest  accruing  thereon;  or, 

(n)  any  transfer  or  assignment  of  any  share  or  interest  in  Transfer  of 
any  claim  to  a  grant  of  land  from  the  Crown,  or  to  any  ^*.°*  ** 
script  or  other  payment  or  allowance  in  lieu  of  any  such 
grant  of  land ;  or, 

(o)  any  power  of  attorney  or  other  authority  to  transfer  Power  of 
any  interest  or  share  hereinbefore  mentioned,  or  to  receive  •**^"^«y* 
any  dividend  or  money  payable  in  respect  of  any  such' 
share  or  interest;  or, 

(p)  any  entry  in  any  book  or  register,  or  any  certificate,  Entry 
coupon,  share,  warrant  or  other  document  which  by  any  evidence  of 
law  or  any  recognized  practice  is  evidence  of  the  title  of  * 
any  person  to  any  such  stock,  interest  or  share,  or  to  any 
dividend  or  interest  payable  in  respect  thereof ;  or, 

(q)  any  exchequer  bill  or  endorsement  thereof  or  receipt  or  Exchequer 
certificate  for  interest  accruing  thereon;  or,  ^*^** 

(r)  any  bank  note  or  bill  of  exchange,  promissory  note  or  Bank  note, 
cheque,  or  any  acceptance,   endorsement  or  assignment 
thereof;  or, 

(s)  any  script  in  lieu  of  land ;  or.  Scrip, 

(t)  any  document  which  is  evidence  of  title  to  any  portion  Evidence  of 
of  the  debt  of  any  dominion,  colony  or  possession  of  His  title  to 
Majesty,  or  of  any  foreign  state,  or  any  transfer  or  assign- 1^5^*^***"^" 
ment  thereof;  or, 

(u)  any  deed,    bond,   debenture,  or  writing   obligatory,  or  Document 
any  warrant,  order,  or  other  security  for  money  or  pay-  security  for 
ment  of  money,  whether  negotiable  or  not,  or  endorsement  '"^"^y- 
or  assignment  thereof ;  or, 

(v)  any    accountable    receipt    or    acknowledgment  of  the  Receipt  for 
deposit,  receipt,  or  delivery  of  money  or  goods,  or  endorse-  ™^®^  ^' 
ment  or  assignment  thereof ;  or,  ^ 
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(w)  any  bill  of  lading,  charter-party,  policy  of  insurance, 
or  any  shipping  document  accompanying  a  bill  of  lading, 
•  or  any  endorsement  or  assignment  thereof ;  or, 
(x)  any  warehouse  receipt,  dock  warrant,  dock-keeper's 
certificate,  delivery  order,  or  warrant  for  the  delivery  of 
goods,  or  of  any  valuable  thing,  or  any  endorsement  or 
assignment  thereof;  or,  . 

(y)  any  other  document  used  in  the  ordinary  course  of  busi- 
ness as  proof  of  the  possession  or  control  of  goods,  or  as 
authorizing,  either  on  endorsement  or  delivery,  the  pos- 
sessor of  such  document  to  transfer  or  receive  any  goods ; 
is  guilty  of  an  indictable  offence  and  liable  to  imprisonment  for 
life  if  the  document  forged  purports  to  be,  or  was  intended  by 
the  offender  to  be  understood  to  be  or  to  be  used  as  genuine. 
55-56  v.,  c.  29,  s.  423. 

Corroboration.] — iSee  Code  sec.  1002. 

469*  Every  one  who  commits  forgery  of, — 

(a)  any  entry  or  document  made,  issued,  kept  or  lodged 
under  any  Act  for  or  relating  to  the  registry  of  any  instru- 
ment respecting  or  concerning  the  title  to,  or  any  claim 
upon,  any  personal  property;  or, 

(b)  any  public  register  or  book  not  hereinbefore  mentioned 
appointed  by  law  to  be  made  or  kept,  or  any  entry  therein ; 

is  guilty  of  an  indictable  offence  and  liable  to  fourteen  years' 
imprisonment  if  the  document  forged  purports  to  be,  or  was 
intended  by  the  offender  to  be  understood  to  be,  or  to  be  used 
as  genuine.    55-56  V.,  c.  29,  c.  423. 

Corroboration.] — See  Code  sec.  1002. 

I 

470.  Every  one  who  commits  forgery  of, — 

(a)  any  record  of  any  court  of  justice,  or  any  document 
whatever  belonging  to  or  issuing  from  any  court  of  justice, 
or  being  or  forming  part  of  any  proceeding  therein;  or, 

(b)  any  certificate,  ofSce  copy,  or  certified  copy  or  other 
document  which,  by  any  statute  in  force  for  the  time  being:, 
is  admissible  in  evidence;  or, 

(c)  any  document  made  or  issued  by  any  judge,  officer  or 
clerk  of  any  court  of  justice,  or  any  document  upon  which, 
by  the  law  or  usage  at  the  time  in  force,  any  court  of 
justice  or  any  officer  might  act ;  or, 

(d)  any  document  which  any  magistrate  is  authorized  or 
required  by  law  to  make  or  issue;  or, 
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(e)  any  entry  in  any  register  or  book  kept,  under  the  pro-  Entry  in 
visions  of  any  law,  in  or  under  the  authority  of  any  court  "g^tcr. 
of  justice  or  magistrate  acting  as  such ;  or, 

(f)  any  copy  of  any  letters  patent,  or  of  the  enrolment  or  Letters 
enregistration  of  letters  patent,  or  of  any  certificates  P**«°*- 
thereof;  or, 

(g)  any  license  or  certificate  for  or  of  marriage ;  or,  License. 
(h)  any  contract  or  document  which,  either  by  itself  or  Contract 

with  others,  amounts  to  a  contract,  or  is  evidence  of  a  con- 
tract; or, 

(i)  any  power  or  letter  of  attorney  or  mandate;  or,  Power  of 

(j)  any  authority  or  request  for  the  payment  of  money,  or  **^'°^-     . 
for  the  delivery  of  goods,  or  of  any  note,  bill  or  valuable  Orders  for 
secnrily;  or,  ^y°' 

(k)  any  acquittance  or  discharge,  or  any  voucher  of  having 
received  any  goods,  money,  note,  bill  or  valuable  security,  ^IT^rj^' 
or  any  instrument  which  is  evidence  of  any  such  receipt; 
or, 

(I)  any  document  to  be  given  in  evidence  as  a  genuine  docu-  Documentary 
ment  in  any  judicial  proceeding ;  or,  evidence. 

(m)  any  ticket  or  order  for  a  free  or  paid  passage  on  any  Railway 
carriage,  tramway  or  railway,  or  any  steam  or  other  vessel ;  ticket. 
or, 

(n)  any  document  not  mentioned  in  this  or  the  two  last  pre-  other 
ceding  sections;  documents. 

is  groilty  of  an  indictable  offence  and  liable  to  seven  years'  im-  Penalty, 
prisonment  if  the  document    forged    purports   to   be,  or  was 
intended  by  the  offender  to  be  understood  to  be,  or  to  be  used  as 
genuine.    55-56  V.,  c.  29,  s.  423. 

Juriadiciion,] — ^In  Ontario  a  provincial  statute,  63  Vict.,  ch.  18,  was 
passed,  by  which  it  was  declared  that  courts  of  general  sessions  should 
have  jurisdiction  to  try  any  person  for  any  offence  under  certain  sections 
of  the  Forgery  Act,  R.S.C.,  ch.  165.  It  was  held  that  the  provincial  legis- 
lature had  power  to  so  enact,  and  that  such  a  provision  was  one  relating  to 
the  constitution  of  a  court  rather  than  to  criminal  procedure.  R.  v. 
Levinger,  22  O.K.  600.  But  a  provision  in  the  same  statute  authorizing 
police  magistrates  to  try  and  to  convict  persons  charged  with  forgery  was 
declared  ultra  vires.    R.  v.  Toland,  22  O.R.  505. 

Indietment.^ — Where  in  an  indictment  for  forgery  the  forged  document 
IS  set  out  verbiatim  it  is  not  necessary  to  give  a  description  of  its  legal 
character.    R.  v.  Carson  (1864),  14  U.C.C.P.  309. 

Authority  for  payment  of  money.'] — ^A  writing  not  addressed  to  any 
one  may  be  an  order  for  the  payment  of  money  if  it  be  shewn  by  evidence 
for  whom  it  was  intended.  In  this  case  the  order  was  for  $15  in  favour 
of  ''bearer  or  R.R.  and  purported  to  be  signed  by  one  B."  The  prisoner  Sn 
person  presented  it'to  M.,  representing  himself  to  be  the  payee  and  a  credi- 
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tor  of  B.  It  was  held  that  it  might  fairly  be  inferred  to  have  been  in- 
tended for  M.,  and  a  conviction  for  forgery  was  sustained.  R.  v.  Parker 
(1864),  16  U.C.C.P.  15. 

Evidence.] — The  fact  of  his  flight  from  a  charge  of  forgery  militates 
against  the  accused.  R.  v.  Jud(i  (1788),  2  T.R.  255;  R.  v.  Van  Aerman 
(1854),4U.C.C.P.  288. 

Corroboration.'] — ^A  conviction  cannot  be  made  for  forgery  upon  the 
evidence  of  one  witness  unless  such  witness  is  corroborated  in  some  material 
particular  by  evidence  implicating  the  accused.  Cr.  Ckxie,  sec.  1002.  And 
see  note  to  that  section. 

A  witness  who  testified  that  the  forged  signatures  were  written  by  the 
accused  is  not  corroborated  in  a  "material  particular  by  evidence  impli- 
cating the  accused"  by  proof  that  certain  other  signatures  were  in  the  same 
handwriting,  when  the  only  evidence  shewing  that  the  latter  signatures 
were  written  by  the  accused  was  the  testimony  of  the  same  witness  who 
had  testified  to  the  handwriting  of  the  signatures  first  mentioned.  R.  V. 
McBride  (1895),  2  Can.  O.  Gas.  544  (Ont.). 

471.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteexi  years'  imprisonment  who,  without  lawful  authority 
or  excuse,  the  proof  whereof  shall  lie  on  him, — 

(a)  makes,  begins  to  make,  uses  or  knowingly  has  in  his 
possession,  any  machinery  or  instrument  or  material  for 
making  exchequer  bill  paper,  revenue  paper  or  paper 
intended  to  resemble  the  bill  paper  of  any  firm  or  body 
corporate,  or  person  carrying  on  the  business  of  banking ; 
or, 

(b)  engraves  or  makes  upon  any  plate  or  material  anything 
purporting  to  be,  or  apparently  intended  to  resemble,  the 
whole  or  any  part  of  any  exchequer  bill  or  bank  note ;  or, 

(c)  uses  any  such  plate  or  material  for  printing  any  part 
of  any  such  exchequer  bill  or  bank  note ;  or, 

(d)  knowingly  has  in  his  possession  any  such  plate  or 
material  as  aforesaid;  or, 

(e)  makes,  uses  or  knowingly  has  in  his  possession  any 
exchequer  bill  paper,  revenue  paper,  or  any  paper  intended 
to  resemble  any  bill  paper  of  any  firm,  body  corporate, 
company  or  person,  carrying  on  the  business  of  banking, 
or  any  paper  upon  which  is  written  or  printed  the  whole 
or  any  part  of  any  exchequer  bill,  or  any  bank  note ;  or, 

(f)  engraves  or  makes  upon  any  plate  or  material  anything 
intended  to  resemble  the  whole  or  any  distinguishing  part 
of  any  bond  or  undertaking  for  the  payment  of  money  used 
by  any  dominion,  colony  or  possession  of  His  Majesty, 
or  by  any  foreign  prince  or  state,  or  by  any  body  corporate, 
or  other  body  of  the  like  nature,  whether  within  His 

•  Majesty's  dominions  or  without;  or, 
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(g)  uses  any  such  plate  or  other  material  for  printing  the  Using  the 
whole  or  any  part  of  such  bond  or  undertaking;  or,  ■*"*®- 

(h)  knowingly  offers,  disposes  of  or  has  in  his  possession  Possessing 
any  paper  upon  which  such  bond  or  undertaking,  or  any  ^^^  ■*™®- 
part  thereof,  has  been  printed.    55-56  V.,  c.  29,  s.  434. 

Offences  Resembling  Forgery. 

472.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Counterfeit- 
to  imprisonment  for  life  who  unlawfully  makes  or  who  counter-  ^fnt^swSs" 
f eits  any  public  seal  of  the  United  Kingdom  or  any  part  thereof, 
or  of  Canada  or  any  part  thereof,  or  of  any  dominion,  posses- 
sion or  colony  of  His  Majesty,  or  the  impression  of  any  such 
seal,  or  uses  any  such  seal  or  impression,  knowing  the  same  to 
be  so  x^l^awfully  made  or  counterfeited.    55-56  V.,  c.  29,  s.  425. 

478.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Counterfeit- 
to  fourteen  years'  imprisonment  who  unlawfully  makes  or  who  ^r^^r^^ 
counterfeits  any  seal  of  a  court  of  justice,  or  any  seal  of  or  registry  or 
belonging  to  any  registry  ofSce  or  burial  board,  or  the  impres-  ^^^^^ 
sion  of  any  such  seal,  or  uses  any  such  seal  or  impression  know- 
ing the  same  to  be  so  unlawfully  made  or  counterfeited.    55-56 
v.,  c.  29,  s.  426. 

474.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Unlawfully 
to  seven  years'  imprisonment  who  prints  any  proclamation,  cJiJiterfeit 
order,  regulation  or  appointment,  or  notice  thereof,  and  causes  ^n'oclama- 
the  same  falsely  to  purport  to  have  been  printed  by  the  King's  t>®^ 
Printer  for  Canada,  or  the  Government  printer  for  any  pro- 
vince of  Canada,  as  the  case  may  be,  or  tenders  in  evidence  any  Tendering 
copy  of  any  proclamation,  order,  regulation  or  appointment  ■apjeln 
which  falsely  purports  to  have  been  printed  as  aforesaid,  know- 
ing that  the  same  was  not  so  printed.    55-56  V.,  c.  29,  s.  427. 

475.  Every  one  is  guilty  of  an  indictable  offence  who.  Sending 
with  intent  to  defraud,  causes  or  procures  any  telegram  to  be  telegrams  in 
sent  or  delivered  as  being  sent  by  the  authority  of  any  person  *.®®'^*™®*' 
knowing  that  it  is  not  sent  by  such  authority,  with  intent  that 

such  telegram  should  be  acted  on  as  being  sent  by  that  person's 
authority,  and  is  liable,  upon  conviction  thereof,  to  the  same 
punishment  as  if  he  had  forged  a  document  to  the  same  effect 
as  that  of  the  telegram.    55-56  V.,  c.  29,  s.  428. 
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476.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  with  intent  to  injure  or  alarm 
any  person,  sends,  causes,  or  procures  to  be  sent  any  telegram 
or  letter  or  other  message  containing  matter  which  he  knows  to 
be  false.    55-56  V.,  c.  29,  s.  429. 

477.  Every  one  is  guilty  of  an  indictable  offence  who,  with 
intent  to  defraud  and  without  lawful  authority  or  excuse, 
makes  or  executes,  draws,  signs,  accepts  or  endorses,  in  the 
name  or  on  the  account  of  another  person,  by  procuration  or 
otherwise,  any  document,  or  makes  use  of  or  utters  any  such 
document  knowing  it  to  be  so  made,  executed,  signed,  accepted 
or  endorsed,  and  is  liable  to  the  same  punishment  as  if  he  had 
forged  such  document.    55-56  Y.,  c.  29,  s.  431. 

Any  document, 1 — ^A  "document"  here  means  any  paper,  parchment,  or 
other  material  used  for  writing  or  printing,  marked  with  matter  capable 
of  being  read,  but  does  not  include  trade  marks  on  articles  of  commerce, 
or  inscriptions  on  stone  or  metal  or  other  like  material.    Sec.  335(f). 

An  indictment  may  be  laid  for  unlawfully  and  with  intent  to  defraud 
signing  a  promissory  note  by  procuration,  authough  the  name  signed  is 
the  name  of  a  testamentary  succession  or  of  an  estate  in  liquidation  (e.g., 
"Estate  John  Doe"),  but  if  the  indictment  does  not  disclose  the  particulars, 
an  order  will  be  made  against  the  Crown  to  furnish  particulars  of  the 
names  and  capacities  of  the  persons  representing  such  estate  at  the  time 
when  the  offence  is  alleged  to  have  been  committed,  and  directing  that  the 
defendants  be  not  arraigned  until  after  the  particulars  have  been  delivered. 
R.  V.  Weir  (No.  2)    (1899),  3  Can.  Cr.  Cas.  155. 

A  count  of  an  indictment  charging  the  defendant  with  having,  with 
intent  to  defraud,  unlawfully  made  use  of  and  uttered  a  promissory  note, 
alleged  to  have  been  made  and  signed  by  one  of  the  defendants  by  procura- 
tion without  lawful  authority  or  excuse  and  with  intent  to  defraud,  is 
defective  if  it  does  not  also  allege  that  the  defendants  knew  it  to  have 
been  so  made  and  signed.  Such  a  defect  is  one  of  substance  and  cannot  be 
amended  under  Code  sec.  629.  R.  v.  Weir  (No.  5)  (1900),  3  Can.  Cr.  Cas. 
431  (<3ue.). 

478.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who, — 

(a)  demands,  receives,  or  obtains  anything,  or  causes  or 
procures  anything  to  be  delivered  or  paid  to  any  person, 
under,  upon,  or  by  virtue  of  any  forged  instrument  know- 
ing the  same  to  be  forged,  or  under,  upon,  or  by  virtue  of 
any  probate  or  letters  of  administration,  knowing  the  will, 
codicil  or  testamentary  writing  on  which  such  probate  or 
letters,  of  administration  were  obtained  to  be  forged,  or 
knowing  the  probate  or  letters  of  administration  to  have 
been  obtained  by  any  false  oath,  affirmation,  or  affidavit; 
or, 
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(b)  attempts  to  do  any  such  thing  as  aforesaid.    55-56  Y.^  Attempt, 
c.  29,  s.  432. 

479.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  fourteen  years'  imprisonment  who, — 

(a)  fraudulently  counterfeits  any  stamp,  whether  impressed  Coimter- 
or  adhesive,  used  for  the  purposes  of  revenue  by  the  Gov-  ll^^ 
emment  of  the  United  Kingdom  or  of  Canada,  or  by  the 
government  of  any  province  of  Canada,  or  of  any  posses- 
sion or  colony  of  His  Majesty,  or  by  any  foreign  prince 

or  state ;  or, 

(b)  knowingly  sells  or  exposes  for  sale,  or  utters  or  uses  any  Disposal  of 
such  counterfeit  stamp;  or,  ■*™*' 

(c)  without  lawful  excuse,  the  proof  whereof  shall  lie  on  Making,  etc.^ 
him,  makes,  or  has  knowingly  in  his  possession,  any  die  or  die  for 
instrument  capable  of  making  the  impression  of  any  such  **™®* 
stamp  as  aforesaid,  or  any  part  thereof ;  or, 

(d)  fraudulently  cuts,  tears  or  in  any  way  removes  from  Removing 
any  material  any  such  stamp,  with  intent  that  any  use  ■**™P- 
should  be  made  of  such  stamp  or  of  any  part  thereof ;  or, 

(e)  fraudulently  mutilates  any  such  stamp  with  intent  that  Mutilating 
any  use  should  be  made  of  any  part  of  such  stamp ;  or,       "   ™^* 

(f)  fraudulently  fixes  or  places  upon  any  materisd,  or  upon  Using  stamp 
ahy  stamp  aforesaid,  any  stamp  or  part  of  a  stamp  which,  f'^S^"' 
whether  fraudulently  or  not,  has  been  cut,  torn,  or  in  any 

other  way  removed  from  any  other  material  or  out  of  or 
from  any  other  stamp;  or, 

(g)  .fraudulently  erases,  or  otherwise,  either  really  or  appar-  Erasing 
ently,  removes,  from  any  stamped  material  any  name,  ^^^^'^ 
sum,  date,  or  other  matter  or  thing  thereon  written,  with  material, 
the  intent  that  any  use  should  be  made  of  the  stamp  upon 

such  material ;  or, 

(h)  knowingly  and  without  lawful  excuse  the  proof  whereof  Possessing 
shall  lie  upon  him  has  in  his  possession  any  stamp  or  part  ^^j^ 
of  a  stamp  which  has  been  fraudulently  cut,  torn,  or  other-  stamp, 
wise  removed  from  any  material,  or  any  stamp  which  has 
been  fraudulently  mutilated,  or  any  stamped  material  out 
of  which  any  name,  sum,  date,  or  other  matter  or  thing 
has  been  fraudulently  erased  or  otherwise,  either  really  or 
apparently,  removed;  or, 

(i)  without  lawful  authority  makes  or  counterfeits  any  mark  Counterfeit- 
or  brand  used  by  the  Government  of  the  United  Kingdom  ^^^  Govern- 
of  Great  Britain  and  Ireland,  the  Government  of  Canada,  or  brand. 
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or  the  Government  of  any  province  of  Canada/ or  by  any 
department  or  officer  of  any  such  Oovenunent  for  any 
purpose  in  connection  with  the  service  or  business  of  such 
Oovemmenty  or  the  impression  of  any  such  mark  or  brandy 
or  sells  or  exposes  for  sale  or  has  in  his  possession  any 
goods  having  thereon  a  counterfeit  of  axiy  such  mark  or 
brand  knowing  the  same  to  be  a  counterfeit,  or  affixes  any 
such  mark  or  brand  to  any  goods  required  by  law  to  be 
marked  or  branded  other  than  those  to  which  such  mark 
or  brand  was  originally  affixed.    55-56  Y.,  c.  29,  s.  435. 

On  a  prosecution  under  the  Post  Office  Protection  Act  (Imp.),  1884, 
sec.  7  (c),  for  having  in  possession  "without  lawful  excuse"  a  die  for  mak- 
ing a  fictitious  stamp,  it  appeared  by  the  evidence  that  the  defendant  was 
the  proprietor  of  a  newspaper  circulating  among  stamp  collectors,  and  had 
caused  a  die  to  be  made  for  him  abroad,  from  which  imitations  of  a  cur- 
rent colonial  postage  stamp  could  be  made.  The  only  purpose  for  which 
he  had  actually  used  it  was  for  making  on  an  illustrated  catalogue  illustra- 
tions in  black  and  white,  and  not  in  colors  of  the  stamp  in  question.  This 
catalogue  was  sold  as  part  of  his  newspaper.  On  a  case  stated  by  a  magis- 
trate as  to  whether  this  evidence  shewed  "a  lawful  excuse,"  Grantham  and 
Collins,  JJ.,  were  unanimous  that  it  did  not,  and  that  the  defendant  was 
liable  under  the  Act.    Dickins  v.  Gill,  [1896]  2  Q.B.  310,  18  Cox  384. 
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480.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,^- 

(a)  unlawfully  destroys,  defaces  or  injures  any  register  of 
births,  baptisms,  marriages,  deaths  or  burials  required  or 
authorized  by  law  to  be  kept  in  Canada,  or  any  part 
thereof,  or  any  copy  of  such  register,  or  any  part  thereof 
required  by  law  to  be  transmitted  to  any  registrar  or  other 
oflScer;  or, 

(b)  unlawfully  inserts  in  any  such  register,  or  any  such  copy 
thereof,  any  entry,  known  by  him  to  be  false,  of  any 
matter  relating  to  any  birth,  baptism,  marriage,  death  or 
burial,  or  erases  from  any  such  register  or  document  any 
material  part  thereof.    55-56  V,,  c.  29,  s.  436. 

Evidenced] — ^A  register  is  none  the  less  defaced  or  injured  because  when 
produced  in  court  the  torn  part  has  been  pasted  in  and  is  as  legible  as 
before  the  offence.    R.  v.  Bowcn  (1844),  1  Cox  C.C.  88,  1  Den.  22. 

A  person  who  knowing  his  name  to  be  A.  signs  another  name  as  a 
witness  to  a  marriage  in  an  authorized  register,  is  guilty  of  the  offence  of 
inserting  a  false  entry  in  the  register  although  he  so  signs  as  a  third 
witness  and  two  only  were  requir«l  by  law.  R.  v.  Asplin  ( 1873 ) ,  12  Cox 
C.C.  391. 

Where  the  false  entry  is  actually  made  on  the  information  of  and  at  the 
instance  of  the  accused,  he  is  guilty  of  the  offence  of  inserting  the  entry  in 
the  register  and  not  merely  of  making  a  false  statement  for  that  purpose. 
R.  V.  Mason  (1848),  2  C.  &  K.  622;  R.  v.  Dewitt  (1849),  2  C,  &  K.  905. 
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The  offence  of  making  false  statements  as  to  births,  marriages  and 
deaths  in  regard  to  particulars  for  registration  is  controlled  by  provincial 
law.     See  R.S.O.  1897,  ch.  44,  sec.  28. 

Form  of  indictment  for  defacing  register.} — ^That  A.B.,  on  at 

unlawfully  did  deface  a  certain  register  of  births,  deaths  and  mar- 
riages, which  said  register  was  then  and  there  kept  as  the  register  ot 
(marriages)   of  the  parish  of  and  as  such  was  then  and  there  in 

the  lawful  custody  of  ,  by  erasing  therefrom  the  entry  or  a  portion 

of  the  entry  of  the  marriage  of  one  with  from  said  register. 

Form  of  indictment  for  false  entry  in  register,"] — ^That  A.  on  or  about 
the  day  of  ,  in  the  year  ,  at  ,  knowingly  and 

unlawfully  did  insert  in  a  certain  register  of  marriages,  which  was  then 
by  law  authorized  to  be  kept,  a  certain  false  entry  of  a  matter  relating 
to  a  supposed  marriage,  and  which  said  false  entry  is  as  follows:  that  is 
to  say  (set  it  out  verbatim  with  inuendoes  if  necessary  to  explain  it) ; 
whereas  in  truth  and  in  fact  the  said  A.B.  was  not  married  to  the  said 
CD.,  at  the  said  church,  on  the  baid  day  of  as  in  the  said 

entry  is  falsely  alleged  and  stated;  and  whereas,  in  truth  and  in  fact,  the 
said  A.B.  was  not  married  to  the  said  CiD.  at  the  said  church  or  elsewhere, 
at  the  time  in  the  said  entry  mentioned,  or  at  any  other  time  whatso- 
ever, against  the  form  of  the  Criminal  (Dode,  sec.  480(b). 

481.  Every  one  is  ^ilty  of  an  indictable  offence  and  liable  Penalty, 
to  ten  years'  imprisonment  who, — 

(a)  being  a  person  authorized  or  required  by  law  to  give  False  cer- 
any  certified  copy  of  any  entry  in  any  register  in  the  last  ti^cate  of 
preceding  section  mentioned,  certifies  any  writing  to  be  ^^^^' 

a  true  copy  or  extract,  knowing  it  to  be  false,  or  knowingly 
utters  any  such  certificate ;  or, 

(b)  unlawfully  and  for  any  fraudulent  purpose  takes  any  Fraudu- 
such  register  or  certified  copy  from  its  place  of  deposit  or  Gently 

conceals  it ;  or,  register. 

(c)  being  a  person  having  the  custody  of  any  such  register  permitting 
or  certified  copy,  permits  it  to  be  so  taken  or  concesded.  concealment 
55-56  v.,  c.  29,  s.  437. 

482*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  seven  years'  imprisonment  who, — 

(a)  being  by  law  required  to  certify  that  any  entry  has  been  False  cer- 
made  in  any  such  register  makes  such  certificate  knowing  *»ftcate  of 
that  such  entry  has  not  been  made ;  or, 

(b)  being  by  law  required  to  make  a  certificate  or  declara-  Of  particu- 
tion  concerning  any  particular  required  for  the  purpose  of  law- 
making entries  in  such  register,  knowingly  makes  such 
certificate  or  declaration  containing  a  falsehood ;  or, 

(c)  being  an  officer  having  custody  of  the  records  of  any  uttering 
court,  or  being  the  deputy  of  any  such  officer,  wilfully  false  copy  of 
utters  a  false  copy  or  certificate  of  any  record ;  or,  ^^^^^  ' 
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(d)  not  being  such  officer  or  deputy  fraudulently  signs  or 
certifies  any  copy  of  certificate  of  any  record,  or  any  copy 
of  any  certificate,  as  if  he  were  such  officer  or  deputy. 
55-56  v.,  c.  29,  s.  438. 

488.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who, — 

(a)  being  an  officer  required  or  authorized  by  law  to  make 
or  issue  any  certified  copy  of  any  document  or  of  any 
extract  from  any  document,  wilfully  certifies,  as  a  true 
copy  of  any  document  or  of  any  extract  from  any  such 
document,  any  writing  which  he  knows  to  be  untrue  in  any 
material  particular;  or, 

(b)  not  being  such  officer  as  aforesaid  fraudulently  signs  or 
certifies  any  copy  of  any  document,  or  of  any  extract  from 
any  document,  as  if  he  were  such  officer.  55-56  V.,  c.  29,, 
s.  439. 


Penalty. 


False  entry 
in  Govern- 
ment 
account 
books. 


Transfer  by 
person  other 
than  owner. 


484.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who,  with  intent  to  defraud, — , 

(a)  makes  any  untrue  entry  or  any  alteration  in  any  book  of 
account  kept  by  the  Government  of  Canada,  or  of  any, 
province  of  Canada,  or  by  any  bank  for  any  such  Govern-, 
ment,  in  which  books  are  kept  the  accounts  of  the  owners 
of  any  stock,  annuity  or  other  public  fund  transferable* 
for  the  time  being  in  any  such  books,  or  who,  in  any 
manner,  wilfully  falsifies  any  of  the  said  books ;  or, 

(b)  makes  any  transfer  of  any  share  or  interest  of  or  in  any 
stock,  annuity  or  public  fund,  transferable  for  the  time 
being  at  any  of  the  said  banks,  in  the  name  of  any  person 
other  than  the  owner  of  such  share  or  interest.  55-56  V., 
c.  29,  s.  440. 

Form  of  indictment  for  making  a  false  transfer  of  shares.] — ^That  A. 
on  at  ,  unlawfully  did  make  a  transfer  of  a  certain  share  i^nd 

interest  of  and  in  certain  stock,  which  were  thon  transferable  at  the  bank 
of  at  aforesaid,  to  wit,  the  share  and  interest  of  in 

the  (state  the  amount  and  nature  of  the  stock),  in  the  name  of  one 

CD.,  he  the  said  C.P.,  not  being  then  the  true  and  lawful  owner  of  the 
said  share  and  interest  of  and  in  the  said  stock,  or  any  part  thereof,  with 
intent  thereby  then  to  defraud  one  C.L.D.,  the  owner  of  the  said  shares. 


False 

dividend 

warrants. 


485.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  being  in  the  employment  of 
the  Government  of  Canada,  or  of  any  province  of  Canada,  or 
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of  any  bank  in  which  any  books  of  account  mentioned  in  the 
last  preceding  section  are  kept,  with  intent  to  defraud,  makes 
out  or  delivers  any  dividend  warrant,  or  any  warrant  for  the 
payment  of  any  annuity,  interest  or  money  payable  at  any  of 
the  said  banks,  for  an  amount  greater  or  less  than  that  to  which 
the  person  on  whose  account  such  warrant  is  made  out  is 
entitled.    55-56  V.,  c.  29,  s.  441. 

I 

Forgery  of  Trade  Marks  and  Fraudulent  Matking  of 

Merchandise, 

486.  Every  one  is   deemed   to   forge  a  trade   mark  who  Forgery, 
either, — 

(a)  without  tb^  assent  of  the  proprietor  of  the  trade  mark  Simulating 
makes  that  trade  mark  or  a  mark  so  nearly  resembling  it  trade  mark, 
as  to  be  calculated  to  deceive ;  or, 

(b)  falsifies  any  genuine  trade  mark,  whether  by  alteration,  Falsifying 
addition,  eff acement  or  otherwise.  *''*^®  mark.. 

2.  Any  trade  mark  or  mark  so  made  or  falsified  is,  in  this  Forged 
Part,  referred  to  as  a  forged  trade  mark.     55-56  V.,  c.  29,  ^^-^^e  mark. 
B.  445. 

Origin  of  enactment,'] — ^This  and  the  following  sections  of  the  Code, 
under  the  general  heading  of  forgery  of  trade  marks  and  fraudulent  mark- 
ing of  merchandise,  originate  in  the  Imperial  statute,  .50-51  Vict.,  ch.  28, 
adopted  in  Canada  by  51  Vict.    (Can.),  ch.  41. 

British  precedentaJ] — ^Where  »  colonial  legislature  re-enacts  in  substan- 
tially the  same  terms  a  British  Act  not  originally  applying  to  the  colony, 
the  adopted  enactment  is  to  be  construed  in  the  colony  in  the  same  way 
as  the  original  enactment.  The  two  are  to  be  treated  as  being  in  pari 
materift.  Trimble  v.  Hill,  5  App.  Cas.  342;  R.  v.  Authier  (1897),  1  Can. 
Or.  Cas.  68i. 

Trade  mark.'] — See  statutory  definition  in  sec.  335. 

A  trade  mark  cannot  exist  in  gross,  Cotton  v.  Millard,  44  L.J.  Ch.  00; 
nor  can  there  be  an  exclusive  right  to  a  mere  adjective  description,  ex. 
gr.,  "nourishing  stout.''    Raggett  v.  Findlater,  L.R.  17  Ex.  29. 

False  twde  description.] — See  sees.  341,  487,  488(d). 

Calculated  to  deceive.] — Where  a  trade  mark  is  complained  of  as  being 
forged  and  as  infringing  the  rights  of  a  proprietor  of  a  duly  registered 
trade  mark,  any  resemblance  of  a  nature  to  mislead  an  incautious  or  un- 
wary purchaser,  or  calculated  to  lead  persons  to  believe  that  the  poods 
marked  are  the  manufacture  of  some  person  other  than  the  actual  manu- 
facturer, is  sufficient  to  bring  the  person  using  such  trade  mark  under  the 
purview  of  this  section. 

In  such  cases  it  is  not  necessary  that  the  resemblance  should  be  such  ns 
to  deceive  persons  who  might  see  the  two  marks  placed  side  by  side,  or 
who  might  examine  them  critically.  R.  v.  Authier  (1897),  1  Can.  Cr.  Cas. 
68  (Que.).    The  trial  judge  may  examine  the  label  for  himself  and  form  a 
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concluBion  as  to  the  resemblance  without  expert  eyidence  as  to  its  tendency 
to  deceive.  In  re  Marks  &  Tellef sen's  Application,  63  L.T.  234;  R.  V. 
Authier  ( 1897 ) ,  1  Can.  Cr.  Cas.  69. 

Reasonable  precaution,^ — In  Coppen  v.  Moore,  [1898]  2  Q.B.  300  and 
306,  decided  under  the  English  Merchandise  Act,  1887   (50  and  51  Vict. 
(Imp.),  ch.  38),  the  prosecution  was  for  selling  goods  to  which  a  false 
description  was  applied,  and  in  the  case  stated  by  the  justices  it  appeared 
that  the  prosecutor  asked  a  salesman  in  the  accused's  shop  for  an  English 
ham;  the  salesman  pointed  to  some  American  hams,  and  said:  "These  are 
Scotch  hams."    The  prosecutor  chose  one,  and  asked  for  an  invoice  contain- 
ing a  description  of  the  ham  bought,  and  was  given  one,  stating  the  pur- 
chase of  a  '"Scotch"  ham.    It  was  held  by  Wright  and  Darling,  JJ.,  that 
the  oral  statement  that  the  ham  was  Scotch  did  not  amount  to  a  breach 
to  the  Act,  but  the  statement  in  the  invoice  was  an  application  of  a  false 
description  to  the  goods  sold,  within  the  meaning  of  the  statute;  but  they 
reserved  the  question  of  whether  the  employer  was  liable  for  the  act  of  his 
servant,  for  the  consideration  of  the  court  for  crown  cases  reserved.     On 
this  point  it  appeared  that  the  employer  was  not  present  at  the  time  of 
the  sale;  that  he  had  issued  a  printed  circular  to  hissemployees,  forbidding 
the  sale  of  the  hams  under  any  specific  name  or  place  of  origin,  but  there 
was  evidence  that  the  American  hams  were  dressed  so  as  to  deceive  the 
public;  on  the  strength  of  which  it  was  found  that  the  employer  had  not 
taken  all  reasonable  precautions  against  committing  an  offence  against  th« 
Act,  and  the  Court  (Lord  Russell,  C.J.,  Jeime,  P.P.I).,  CJhitty,  LJ.,  Wright, 
Darling  and  Channel],  JJ.),  therefore  held  that  under  the  circumstances  the 
employer  was  criminally  responsible  for  the  act  of  his  servant,  as  he  had 
not  discharged  .the  onus  of  shewing  that  he  had  acted  innocently.    On  this 
point  Lord  Russell  says:  **We  conceive  the  effect  of  the  Act  to  be  to  make 
the  master  a  principal  liable  criminally  (as  he  is  already,  by  law,  civilly) 
for  the  acts  of  his  agents  and  servants,  in  all  cases  within  the  section  with 
which  we  are  dealing,   when  the   conduct   constituting  the   offence   was 
pursued  by  such  servants  and  a^nts  within  the  scope  or  in  the  course  of 
their  employment,  subject  to  this:  fhat  the  master  or  principal  may  be 
relieved  from  criminal  responsibility  when  he  can  prove  that  he  had  acted 
in  good  faith,  and  done  all  that  it  was  reasonably  possible  to  do  to  pre- 
vent the  commission  by  his  agents  and  servants  of  offences  against  the 
Act." 

Applying  487.  Every  one  is  deemed  to  apply  a  trade  mark,  or  mark, 

trademarks,  q^  trade  description  to  goods  who, — 
To  goods.  (a)  applies  it  to  the  goods  themselves ;  or, 

To  covering         (b)  applies  it  to  any  covering,  label,  reel,  or  other  thing  in 
for  goods.  Qp  ^^]j  which  the  goods  are  sold  or  exposed  or  had  in  pos- 

session for  any  purpose  of  sale,  trade  or  manufacture :  or. 
By  placing  (c)  places,  incloses  or  annexes  any  goods  which  are  sold  or 

8^^y"  exposed  or  had  in  possession  for  any  purpose  of  sale,  trade 

or  manufacture  in,  with  or  to  any  covering,  label,  reel,  or 
other  thing  to  which  a  trade  mark  or  mark  or  trade  descrip- 
tion has  been  applied ;  or, 
Byfraudu-  (d)  uscs  a  trade  mark  or  mark  or  trade  description  in  any 

lent  use  of  manner  calculated  to  lead  to  the  belief  that  the  goods  in 

connection  with  which  it  is  used  are  designated  or  described 
by  that  trade  mark  or  mark  or  trade  description. 
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2.  A  trade  mark  or  mark  or  trade  description  is  deemed  to  By  connect- 
be  applied  whether  it  is  woven,  impressed  or  otherwise  worked  JJJ^^^**^* 
into,  or  annexed  or  aflSxed  to,  the  goods,  or  to  any  covering,  article, 
label,  reel,  or  other  thing. 

3.  Every  one  is  deemed  to  falsely  apply  to  goods  a  trade  Falsely 
mark  or  mark  who,  without  the  assent  of  the  proprietor  of  the  apply^^K- 
trade  mark,  applies  such  trade  mark,  or  a  mark  so  nearly  resem- 
bling it  as  to  be  calculated  to  deceive.    55-56  V.,  c.  29,  s.  446. 

Falsely  applying  trade  mark.] — On  a  cliarge  of  falsely  applying  a  trade 
mark  the  onus  of  proving  that  the  assent  of  the  proprietor  of  the  trade 
mark  has  not  been  given  is  upon  the  prosecution,  for  sec.  488(2)  applies 
only  to  cases  of  "forgery"  of  a  trade  mark  and  not  to  cases  of  "falsely 
applying/'  to  shift  the  onus  to  the  defendant  of  proving  such  assent.  R.  . 
V.  Howarth  (1898),  1  Can.  Cr.  Cas.  243  (Ont.). 

False  trade  description.] — A  "false  trade  description"  means  a  trade  des- 
cription which  is  false  in  a  material  respect  as  regards  the  goods  to  which  it  is 
applied,  and  includes  every  alteration  of  a  trade  description,  whether  by 
way  of  addition,  effacement  or  otherwise,  where  that  alteration  makes  the 
description  false  in  a  material  respect;  and  the  fact  that  a  trade  descrip- 
tion is  a  trade  mark,  or  part  of  a  trade  mark,  shall  not  prevent  such  trade 
description  being  a  false  trade  description  within  the  meaning  of  this  Part. 
Sec.  335  (1). 

The  provisions  of  Part  VII.  respecting  the  application  of  a  false  trade 
description  to  goods,  or  respecting  goods  to  which  a  false  trade  descrip- 
tion is  applied,  extend  to  the  application  to  goods  of  any  false  name  or 
initials  of  a  person,  and  to  goods  with  the  false  name  or  initials  of  a  per- 
son applied,  in  like  manner  as  if  such  name  or  initials  were  a  trade  Ae- 
Bcription.    Sec.  341   (2). 

A  wine  label  stating  that  the  contents  are  blended  with  wine  produced 
from  finest  foreign  grapes  will  not  be  held  to  constitute  a  false  trade 
description  because  untrue  as  to  the  foreign  grapes  being  of  "finest" 
quality.  The  word  as  so  used  is  a  mere  appreciation  by  the  vendor. 
Hooper  v.  Riddle  (1906),  21  Cox  C.C.  277. 

A  chemically  true  description  ma^  be  false  as  a  trade  description.  The 
defendant  sold  as  "soda  crystals"  a  compound  of  crystallized  carbonate  of 
soda  and  crystallized  sulphate  of  soda,  while  in  the  trade  the  descrip- 
tion "soda  crystals"  was  usually  applied  to  crystallized  carbonate  of 
soda  (washinsT  soda).  His  conviction  under  the  Act  was  upheld.  Fowler 
V.  Crippe,  22  Times  L.R.  73. 

The  use  of  the  words  "quadruple  plate"  in  an  advertisement  of  sale  of 
silverplated  ware  may  constitute  a  false  trade  description,  the  application 
of  which  is  an  offence  under  this  section.  R.  v.  T.  Eaton  Co.  (1899),  3 
Can.  Cr.  Cas.  421. 

It  is  not  necessary  that  the  false  trade  description  should  be  physically 
connected  with  the  goods  or  that  it  should  accompany  the  same,  and  oral 
evidence  is  admissible  to  connect  the  description  of  the  goods  in.  the  ad- 
vertisement with  the  goods  afterwards  sold.    Ibid. 

The  description  in  an  invoice  of  the  goods  is  sufficient,  but  an  oral  state- 
ment made  on  the  sale  is  not  within  this  section.  Coppen  v.  Moore,  [18981 
2  Q.B.  300,  306;  Langley  v.  Bombay  Tea  Co.,  [1900]  2  Q.B.  460. 

Gunpowder  manufacturers  contracted  to  supply  gunpowder  under  the 
trade  mark  of  "R.  L.  G.,  No.  4."  Owing  to  an  explosion  they  were  unable 
to  manufacture  the  powder,  but  they  obtained  gunpowder  equal  in  quality 
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from  a  German  manufacturer,  and  packed  it  in  barrels  supplied  by  the 
Government,  and  inserted  their  own  trade  name  on  the  labels  as  contrac- 
tors. They  sustained  a  loss  by  having  to  import  the  gunpowder,  and  no 
complaint  was  made  by  the  Government,  but  no  communication  was  made 
6n  delivery  that  the  gunpowder  was  of  German  manufacture.  The  Q.B. 
Division  held  justices  were  wrong  in  refusing  to  convict,  as  the  description 
attached  implied  they  were  delivering  gunpowder  of  their  own  manufac- 
ture, when,  in  fact,  it  was  not  such.  Starey  v.  Chilworth  Gunpowder  Co., 
24  Q.B.D.  90,  59  L.J.M.C.  13. 

Selling  machine-made  cigarettes  with  a  label  describing  them  as  hand- 
made is  a  false  trade  description.  Kirshenboim  v.  Salmon  and  Gluck- 
stein.  Limited,  [18981   2  Q.B.  19. 

A  bought  six  barrels  of  beer  from  L.,  a  brewer,  and  received  with  the 
casks  an  invoice  describing  the  casks  as  barrels.  One  was  six  gallons 
short.  Held,  that  the  delivery  of  the  invoice  might  be  an  application  of  a 
,  false  trade  description,  although  such  invoice  was  not  physically  attached 
to  the  goods,  and  that  evidence  of  L.  having  in  previous  transactions  sent 
casks  of  short  measure  was  admissible  evidence  of  L.  having  authorized  a 
false  trade  description  to  be  used.    Budd  v.  Lucas,  [1891]   1  Q.B.  408. 

The  foundation  of  a  margarine  mixture  made  in  France  and  imported  as 
"Oleo  margarine"  was  mixed  at  Southampton  with  a  small  percentage  of 
imported  Danish  butter  and  English  milk.  The  finished  product  was  called 
''Le  Dansk"  and  sold  in  England  in  card  boxes  under  the  description  of 
''Le  Dansk  French  Factory,  he  Dansk,  Paris."  The  conviction  was  affirmed 
on  the  ground  that  the  words  were  a  false  trade  description  and  the  article 
was  obviously  represented  as  being  of  foreign  make  when  it  was  not. 
Bischop  V.  Toler,  44  W.R.  189,  65  L.J.M.C.  1. 

At  his  establishment  in  Ireland  Lipton  sold  under  the  descriptions — 
(1)  "Lipton 's  prime,  mild  cured,"  and  (2)  "First  quality  smoked  ham, 
own  cure  at  Lipton's  market,"  hams  which  had  been  manufactured  and 
cured  by  him  in  America.  The  Queen's  Bench  (Ireland)  held  that  neither 
of  the  descriptions  was  a  false  trade  description  within  this  section.  R. 
V.  Lipton,  Q.B.D.  (Ir.),  32  L.R.   (Ir.)   115. 

Appellant  asked  at  respondent's  shop  for  two  half-pounds  of  tea,  and 
was  supplied  with  two  packets,  on  each  of  which  was  stamped  on  the  out- 
side in  ink  a  notice  that  the  weight,  including  the  wrapper,  was  half  a 
pound.  The  weight  of  the  tea  in  eaeh  case  was  slightly  less  than  half  a 
pound,  hut  the  weight  of  the  tea  and  wrapper  was  more  than  half  a  pound. 
The  Q.B.  Division  upheld  the  refusal  of  the  magistrates  to  convict,  and 
held  there  had  been  no  false  trade  description  applied  within  the  itaeaning 
of  the  Act.  Langley  v.  Bombay  Tea  Co.,  [1900]  2  Q.B.  460,  69  LJ.Q.B. 
752,  19  Cox  C.C.  55  i. 

An  article  was  sold  in  packets  as  "S.'s  patent  refined  isinglass."  pre- 
ceded by  the  words  "By  His  Majesty's  Royal  Letters  Patent,"  and  the 
Royal  coat-of-arms.  On  analysis  the  contents  were  found  to  be  gelatine. 
An  information  for  unlawfully  applying  to  gelatine  a  false  description, 
and  thereby  stating  it  to  be  isinglass,  also  with  representing  it  to  be  the 
subject  of  an  existing  patent,  was  right  dismissed  on  the  ground  that  isin- 
glass was  often  used  for  gelatinous  mattprs.  and  that  the  words  "patent 
refined  isinglass"  were  not  an  untrue  description.  Gridley  v.  Swinborne,  52 
J.P.  791,  5  T.L.R.  71. 

B..  a  mineral  water  manufacturer,  made  use  of  bottles  moulded  with 
the  name  and  address  of  W.,  another  manufacturer,  but  caused  a  paper 
label,  bearing  his  own  name  and  address,  to  be  put  upon  the  bottles.  The 
delivery  was  accompanied  by  an  invoice,  which  left  no  doubt  that  B.  was 
the  vendor.     The  magistrates  dismissed  the  summons  on  the  ground  that 
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B.  had  acted  "innocently"  (sec.  489  (c) ).  The  Q.B.  Division  held  that  an 
intent  to  defraud  the  purchaser  was  not  an  ingredient  in  the  offence,  and 
B.  was  guilty  of  using  a  false  trade  description.  Wood  v.  Burgess,  24 
Q.B.D.  162,  59  L.J.M.G.  11.    And  see  sec.  490  of  the  Code. 

A  piece  of  china  was  sold  at  Christie's,  marked  in  the  catalogue 
"Dresden,"  hut  on  the  lot  being  reached  the  auctioneer  said  to  the 
assembled  buvers :  "Our  attention  has  been  drawn  to  this  lot,  and  we  sell  it 
for  what  it  is  worth,  "  and  put  his  pen  through  the  word  **Dre8den."  No 
attempt  was  made  to  shew  the  article  was  Dresden  china.  The  Q.B. 
Division  set  aside  a  conviction  of  the  auctioneers,  and  held  that  defendant 
might  shew  in  his  defence  he  acted  innocently,  although  at  the  time  of  sale 
he  had  reason  to  suspect  the  genuineness  of  the  trade  mark  or  trade  de- 
scription, and  so  be  exonerated  under  this  sub-section.  Christie,  Manson 
and  Woods  v.  Cooper,  [1900]  2  Q3.  522. 

W.  was  convicted  for  applying  to  a  watch  a  false  trade  description  as  ^^ 

an  "English  lever,"  the  facts  being  that  several  of  its  parts  were  of  foreign  I 

manufacture,  though  they  were  finished  and  all  put  together  and  adjusted 
at  appellant's  factory  at  Coventry.  It  was  contended  that  the  proper 
description  of  the  watch  was  an  "Anglo-Swiss"  watch.  The  Q.B.  Division 
eventually  sent  the  case  back  to  the  magistrate  to  be  re-stated  on  one 
point.  Williamson  v.  Tiemey,  83  L.T.  692,  65  J.P.  70.  In  the  re-stated 
case,  the  magistrate  held  that  he  found,  as  a  fact,  upon  the  evidence  before 
him  that  the  watch  would  not  be  regarded  as  an  "English"  watch  in  the 
trade  by  reason  of  certain  material  parts  being  of  foreign  manufacture. 
The  Q.B.  Division  held  that  the  question  was  one  of  fact,  and  that  no 
appeal  lay.  Id.  17  T.L.R.  424.  And  see  special  provisions  as  to  watch 
cases  in  Code  sees.  335  and  336. 

'^Calculated  to  deceive"] — The  question  as  to  what  resemblance  to  an 
already  registered  trade  mark  will  he  a  bar  to  registration  under  the  Trade 
Marks  and  Industrial  Designs  Act  (Can.),  is  not  the  same  as  that  which 
arises  in  ail  action  for  the  infringement  of  a  trade  mark;  and  it  does  not 
follow  that,  because  the  person  objecting  to  the  registration  of  a  trade 
mark  could  not  get  an  injunction  against  the  applicant,  the  latter  is  en- 
titled to  put  his  trade  mark  on  the  register.  Re  Melchers  and  De  Kuyper 
(1898),  6  Can.  Exch.  a.  Rep.  82,  100;  Re  Speer,  55  T.L.  880;  Re  Aus- 
tralian Wine  Importers,  41  Ch.  Div.  278. 

The  Minister  of  Agriculture  may  refuse  to  register  a  trade  mark    .    .  . 

(b)  if  the  trade  mark  proposed  for  registration  is  identical  with  or  re- 
sembles a  trade  mark  already  registered;  (c)  if  it  appears  that  the  trade 
mark  is  calculated  to  deceive  or  mislead  the  public.     Trade  Mark  Act 

(Can.). 

Under  that  statute  it  has  been  held  that  "if  the  trade  mark  proposed  to 
be  registered  so  resembles  one  already  on  the  register  that  the  owner  of  the 
latter  is  liable  to  be  injured  by  the  former  being  passed  off  as  his,  then  a 
case  is  presented  in  which  the  proposed  trade  mark  is  calculated  to  deceive 
or  mislead  the  public.  Whenever  the  resemblance  between  two  trade  marks 
is  such  that  one  person's  goods  are  sold  as  those  of  another  the  result  is 
that  the  latter  is  injured  and  some  one  of  the  public  is  misled."  Re 
Melchers  and  DeKuyper  (1898),  6  Can.  Exch.  Rep.  82,  95. 

The  prosecutor  must  make  out  beyond  all  question  that  the  goods  are  so 
got  up  as  to  be  calculated  to  deceive.    Payton  v.  Snelling,  70  L.J.  Ch.  644. 

Imparted  goods.] — In  any  prosecution  hereunder  for  applying  a  false 
trade  description  in  that  the  place  or  country  in  which  any  goods  are  made 
or  produced  is  misrepresented  (sec.  335),  evidence  of  the  port  of  ship- 
ment is  prima  facie  evidence  of  the  place  or  country  in  which  such  goods 
were  made  or  produced.    Sec.  992. 
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Time,] — "So  prosecution  for  this  offence  shall  be  oommenoed  after  the 
expiration  of  three  years  from  its  commission.    Sec.  1140(a). 

Punishment.] — See  sec.  488. 

Exception,] — Code  sec.  342  excepts  from  the  operation  of  Part  VII. 
certain  trade  descriptions  generally  applied  prior  to  the  year  1888. 

Forging,  etc.,       488.  Every  one  is  guilty  of  an  indictable  offence  who,  with 

trademarks.  ^^^^^^  ^^  defraud,— 

(a)  forges  any  trade  mark ;  or, 

(b)  falsely  applies  to  any  goods  any  trade  mark,  or  any 
mark  so  nearly  resembling  a  trade  mark  as  to  be  calcu- 
lated to  deceive;  or, 

(c)  makes  any  die,  block,  machine  or  other  instrument,  for 
the  purpose  of  forging,  or  being  used  for  forging,  a  trade 
mark;  or, 

(d)  applies  any  false  trade  description  to  goods ;  or, 

(e)  disposes  of,  or  has  in  his  possession,  any  die,  block, 
machine,  or  other  instrument,  for  the  purpose  of  forging 
a  trade  mark ;  or, 

(f)  causes  any  of  such  things  to  be  done. 

Burden  of  2.  On  any  prosecution  for  forging  a  trade  mark  the  burden 

proof.  Qf  proof  of  the  assent  of  the  proprietor  shall  lie  on  the  defend- 

ant.   55-56  v.,  c.  29,  ss.  447  and  710. 

Trade  mark.] — See  statutory  definition  in  sec.  335. 

Falsely  applying  a  registered  trade  mark.] — Upon  a  prosecution  for 
falsely  applying  an  imitation  of  a  trade  mark  with  intent  to  defraud,  under 
Code  sec.  488(b),  it  is  open  to  the  accused  to  attack  the  validity  of  the 
registered  trade  mark.  If  upon  the  evidence  it  appears  that  the  registered 
trade  mark  merely  denotes  the  component  parts  of  the  goods,  the  registra- 
tion is  invalid.    R.  v.  Cruttenden  (1905),  10  Can.  Cr.  Cas.  223. 

A  merely  descriptive  word  or  name,  that  is,  a  word  or  name  which 
merely  denotes  the  goods  or  articles  or  some  quality  attributed  to  them, 
is  not  capable  of  registration  as  a  trdde  mark.  Provident  Chemical  Works 
V.  Canada  Chemical  Manufacturing  Co.,  4  O.L.R.  545;  Partlo  v.  Todd,  17 
Can.  S.C.R.  196. 

On  a  charge  of  falsely  applying  a  trade  mark  the  onus  of  proving  that 
the  assent  of  the  proprietor  of  the  trade  mark  has  not  been  given  is  upon 
the  prosecution,  for  sec.  488  applies  only  to  cases  of  "forgery"  of  a  trade 
mark  and  not  to  cases  of  "falsely  applying,"  to  shift  the  onus  to  the  defen- 
dant of  proving  such  assent.  R.  v.  Howarth  (1898),  1  Can.  Cr.  Cas.  243 
(Ont.). 

Punishment.] — See  sec.  491. 

Servant  acting  under  instructions.] — See  sec.  495. 

Limitation.] — ^The  prosecution  must  be  commenced  within  three  years 
from  the  time  the  offence  was  committed.    Code  sec.  1140. 

Costs  to  or  against  prosecutor.] — See  sec.  1040. 
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False  trade  deeoriptwiu'] — See  sec.  487  and  note  to  same. 
Forfeiture  of  good9?\ — See  sees.  491(2)   and  r039. 

489*  Every  one  is  guilty  of  an  indictable  offence  who  sells  Selling 
or  exposes,  or  has  in  his  possession,  for  sale,  or  any  purpose  of  f^*^^' 
trade  or  manufacture,  any  goods  or  things  to  which  any  forged 
trade  mark  or  false  trade  description  is  applied,  or  to  which  any 
trade  mark,  or  mark  so  nearly  resembling  a  trade  mark  as  to 
be  calculated  to  deceive,  is  falsely  applied,  as  the  case  may  be, 
unless  he  proves, — 

(a)  that  having  taken  all  reasonable  precaution  against  com-  Savhig. 
mitting  such  an  offence  he  had,' at  the  time  of  the  commis- 
sion of  the  alleged  offence,  no  reason  to  suspect  the  genuine- 
ness of  the  trade  mark,  mark  or  trade  description ;  and, 

(b)  that  on  demand  made  by  or  on  behalf  of  the  prosecutor 
he  gave  all  the  information  in  his  power  with  respect  to  the 
persons  from  whom  he  obtained  such  goods  or  things ;  and, 

(c)  that  otherwise  he  had  acted  innocently.  55-56  V.,  c.  29, 
s.  448. 

Time  for  prosecution.'] — Sec  sec.  1140. 
Pufiishment.] — See  sec.  491. 
Forfeiture  of  goodsJ] — See  sec.  491. 

490*  Every  one  is  guilty  of  an  indictable  offence  who, —  Defacing 

(a)  wilfully  defaces,  conceals  or  removes  the  trade  mark*'***®™*'  • 
duly  registered,  or  name  of  another  person  upon  any  cask, 

keg,  bottle,  siphon,  vessel,  can,  case,  or  other  package, 
unless  such  cask,  keg,  bottle,  siphon,  vessel,  can,  case  or 
other  package  has  been  purchieused  from  such  other  person, 
if  the  same  shall  have  been  so  defaced,  concealed  or  re- 
moved without  the  consent  of,  and  with  intention  to  de- 
fraud such  other  person ; 

(b)  being  a  manufacturer,   dealer  or  trader,   or  bottler,  Using  trade 
trades  or  traffics  in  any  bottle  or  siphon  which  has  upon  it  "Jf'^*u^ 
the  trade  mark  duly  registered  or  name  of  another  person,  trafficking 
without  the  written  consent  of  such  other  person,  or  with-  in  bottles, 
out  such  consent  fills  such  bottle  or  siphon  with  any  bever- 
age for  the  purpose  of  sale  or  traffic. 

2.  The  using  by  any  manufacturer,  dealer  or  trader  or  bottler,.  Using 
other  than  such  other  person,  of  any  bottle  or  siphon  for  the  ^^^'«*- 
sale  therein  of  any  beverage,  or  the  having  by  any  such  manu- 
facturer, dealer,  trader  or  bottler  upon  any  bottle  or  siphon 
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such  trade  mark  or  name  of  such  other  person,  or  the  buying, 
selling  or  trafficking'  in  any  such  bottle  or  siphon  without  such 
written  consent  of  such  other  person,  or  the  fact  that  any  junk- 
dealer  has  in  his  possession  any  bottle  or  siphon  having  upon  it 
such  a  trade  mark  or  name  without  such  written  consent,  shall 
PrimA  facie  be  prima  facie  evidence  of  trading  or  trafficking  within  the 
evidence.       meaning  of  paragraph  (6)  of  this  section.    63-64  V.,  c.  46,  s.  3. 

Beverage  trade  marka  and  trade  namea,^ — A  soda  water  manufacturer 
who  fills  for  the  purpose  of  sale  bottles  having  the  name  of  another  manu- 
facturer permanently  placed  thereon  is  guilty  of  an  indictable  offence  under 
sec.  490  unless  the  manufacturer  whose  name  appears  on  the  bottles  has 
given  a  written  consent  to  such  filling.  It  is  not  essential  to  the  offence 
that  the  name  on  the  bottles  should  be  registered  as  a  trade  mark.  The 
King  y.  Irvine,  9  Can.  Cr.  Cas.  407,  9  OJj.R.  389. 

The  circumstances  may  make  the  offence  one  both  under  this  section 
and  under  section  488(d)  for  applying  a  false  trade  description,  as  to 
which  see  note  to  sec.  487. 

• 

This  section  is  designed  to  protect  manufacturers  and  bottlers  whose 
business  is  now  injured  by  the  action  of  unscrupulous  persons,  who  pro- 
cure bottles  from  second-hand  dealers,  junk  stores,  etc.,  and  fill  them  with 
inferior  soda  water,  ginger  ale,  etc.,  and  by  merely  covering  up  the  manu- 
facturer's name  on  the  bottle,  and  covering  up  his  trade  mark,  sell  the  in- 
ferior gins^er  ale,  etc.;  and  although  it  is  impossible  to  shew  that  there  is 
any  fraudulent  representation  or  deception  practiced  on  the  public  in  the 
first  instance  (as  the  name  and  trade  mark  are  covered  up),  still  the  use 
of  the  bottles  in  this  way  eventually  injures  the  manufacturer,  as  the  new 
cover  sometimes  slips  off  and  his  reputation  becomes  injured  in  some  cases 
thereby.    Commons  Sessional  Debates,  1900,  page  5290. 

On  the  considerstion  of  this  section  in  the  Senate  the  Hon.  Mr.  Power 
said:  '*The  necessity  for  this  provision  has  arisen  from  the  practice  of 
persons  who  make  up  certain  kinds  of  mineral  and  other  waters  using  the 
siphons  and  bottles  bearing  the  trade  mark  of  the  person  who  has  manu- 
factured that  which  was  in  the  bottle  first,  and  it  is  really  a  sort  of 

forgery.    If  one  wishes  to  use  a  bottle  which  has  contained 's  ale,  he 

can  wipe  the  label  off.  but  this  is  intended  to  meet  the  cases  of  bottles  and 
siphons  which  have  the  original  maker's  name  stamped  on  the  bottle  or 
siphon,  and  one  can  readily  understand  how  fraud  is  perpetrated  by  selling 
an  inferior  article  with  one  of  these  trade  marks  on  it."  Senate  Debates, 
1900,  page  710. 

It  will  be  observed  that  under  this  enactment  the  trade  mark  other 
than  a  name  of  a  person  is  protected  only  when  it  has  been  "duly  regis- 
tered," i.e.,  registered  in  Canada  under  the  Canadian  Trade  Mark  Act  or 
otherwise  protected  in  respect  of  its  British  registration  by  the  Imperial 
Trade  Marks  Act.     (See  Code  sec.  335 (s).) 

Sub-paragraph  (b)  and  sub-section  (2)  are  limited  to  bottles  and 
siphons  and  do  not  include  casks,  kegs  and  cases,  and  packages  of  that 
class,  as  does  sub-paragraph  (a).  The  offences  under  sub-paragraph  (b) 
consist  either  in 

( 1 )  trading  or  trafficking  in  the  bottles  and  siphons,  or 

(2)  filling  the  bottles  and  siphons  for  the  purpose  of  sale  or  trafilc. 

Time.'] — The  prosecution  must  be  commenced  within  three  years  from 
the  time  of  the  commission  of  the  offence.     Sec.  1140(a). 
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PuniahmentJi — See  aec.  491. 

Servant  acting  under  inatructiona.'] — See  aec.  495. 

Forfeiture  of  goods,} — See  sees.  491(2)    and  1039. 

491*  Every  one  guilty  of  an  offence  defined  in  this  Part  in  Penalty 
respect  to  trade  marks  or  names,  or  in  respect  to  trade  descrip-  ^^^jS^"* 
tions  or  false  trade  descriptions  for  which  no  penalty  is  in  this 
Part  otherwise  provided,  is  liable, — 

(a)  on  conviction  on  indictment,  to  two  years'  imprisonment,  On  indict- 
with  or  without  hard  labour,  or  to  a  fine,  or  to  both  im-  ™®"*- 
prisonment  and  fine;  and, 

(b)  on  summary  conviction,  to  four  months'  imprisonment,  On  summary 
with  or  without  hard  labour,  or  to  a  fine  not  exceeding  one  ^^^*^^*<>^- 
hundred  dollars;  and,  in  case  of  a  second  or  subsequent 
conviction,  to  six  months'  imprisonment,  with  or  without 

hard  labour,  or  to  a  fine  not  exceeding  two  hundred  and 
fifty  dollars. 
2.  In  any  case  every  chattel,  article,  instrument  or.  thing.  Forfeiture, 
by  means  of,  or  in  relation  to  which,  the  offence  has  been  com- 
mitted shall  be  forfeited.    55-56  V.,  c.  29,  s.  450. 

I 

Indictment  or  summary  proceedings  J] — The  oflfences  specified  in  sees. 
492  and  493,  of  falsely  representing  goods  as  having  been  manufactured 
for  the  Government,  and  of  unlawfully  importing  goods  liable  to  forfei- 
ture under  the  trade  mark  law  would  appear  to  be  examples  of  Code 
offences  for  which  a  corporation  must  be  proceeded  against  under  the 
summary  convictions  clauses.  But  for  the  offence  declared  by  sec.  489  of 
selling  goods  to  which  a  false  trade  description  has  been  applied,  provi- 
sion is  made  by  sec.  491  for  punishment;  (a)  upon  indictment,  by  impri- 
sonment or  fine,  or  both;  (b)  upon  summary  conviction  by  imprisonment 
or  fine;  and  it  was  held  that  under  that  section  a  justice  has  no  summary 
jurisdiction  against  a  corporation,  and  that  the  intention  to  be  inferred 
from  such  an  alternative  provision  is  that  where  the  accused  is  a  corpora- 
tion, the  only  authorized  procedure  is  that  of  indictment.  The  Queen  v. 
Eaton  (1898),  2  Can.  Cr.  Cas.  252. 

Form  of  indictment,] — That   A.B.   on  at  with   intent 

to  defraud  unlawfully  did  forge  a  certain  trade  mark,  to  wit  (here  describe 
the  trade  mark)  the  property  of  registered  in  Canada  in  accordance 

with  the  Trade  Mark  and  Design  Act  against  the  form  of  the  statute  in 
such  case  made  and  provided. 

Limitation,] — It  would  seem  that  under  sees.  1140(a)  and  1142,  the 
prosecution,  if  by  indictment,  must  be  commenced  within  three  years ;  and, 
if  by  summary  proceedings,  within  six  months  except  in  localities  where 
a  one  year  term  is  substituted  under  the  latter  section. 

Disposal  of  forfeited  goods,] — See  sec.  1039. 

492.  Every  one  is  ^ilty  of  an  oflfence  and  liable,  on  sum-  Falsely 
mary  conviction,  to  a  penalty  not  exceeding  one  hundred  dollars,  representing 
who  falsely  represents  that  any  goods  are  made  by  a  person  *****^*^**^* 
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Part  VII. 


are  manu- 
factured 
for  His 
Majesty. 


holding  a  royal  warrant,  or  for  the  service  of  His  Majesty  or 
any  of  the  royal  family,  or  any  government  department  of  the 
United  Kingdom  or  of  Canada.    55-56  V.,  e.  29,  s.  451. 

Limitation,'] — See  sec.  1142. 


Unlawful  498*  Every  one  is  guilty  of  an  offence  and  liable,  on  smn- 

^P^^^^^*^  mary  conviction,  to  a  penalty  of  not  more  than  five  hundred 

liable  to        dollars  nor    less  than  two    hundred    dollars  who    imports  or 

forfeiture,     attempts  to  import  any  goods  which,  if  sold,  would  be  forfeited 

under  the  provisions  of  this  Part,  or  any  goods  manufactured 

in  any  foreign  state  or  country  which  bear  any  name  or  trade 

mark  which  is  or  purports  to  be  the  name  or  trade  mark  of  any 

manufacturer,  dealer  or  trader  in  the  United  Kingdom  or  in 

Canada,  unless  such  name  or  trade  mark  is  accompanied  by  a 

definite  indication  of  the  foreign  state  or  country  in  which  the 

goods  were  made  or  produced ;  and  such  goods  shall  be  forfeited* 

55-56  v.,  c.  29,  s.  452. 

See  also  the  Customs  Act  as  to  importation  of  goods  purporting  to  be 
marked  with  trade  mark  of  a  dealer  in  the  United  Kingdom  or  Canada. 

Servant  acting  under  instructions.] — See  sec.  496. 

Limitation,'] — See  sec.  1142. 

Making  494*  Any  one  who  is  charged  with  making  any  die,  block, 

for*for™fnff*  °^*chine  or  other  instrument   for   the   purpose  of  forging,  or 

trade  marks,  being  used  for  forging,  a  trade  mark,  or  with  falsely  applying 

to  goods  any  trade  mark,  or  any  mark,  so  nearly  resembling  a 

trade  mark  as  to  be  calculated  to  deceive,  or  with  applying  to 

goods  any  false  trade  description,  or  causing  any  of  the  things 

in  this  section  mentioned  to  be  done,  and  proves, — 

Defence.  (a)  that   in    the    ordinary  course    of   his   business   he    is 

employed,  on  behalf  of  other  persons,  to  make  dies,  blocks, 
machines  or  other  instruments  for  making  or  being  used  in 
making  trade  marks,  or,  as  the  case  may  be,  to  apply 
marks  or  descriptions  to  goods,  and  that  in  the  case  which 
is  the  subject  of  the  charge  he  was  so  employed  by  some 
person  resident  in  Canada,  and  was  not  interested  in  the 
goods  by  way  of  profit  or  commission  dependent  on  the  sale 
of  such  goods ;  and, 

(b)  that  he  took  reasonable  precaution  against  committing 
the  offence  charged;  and, 

(c)  that  he  had,  at  the  time  of  the  commission  of  the  alleged 
offence,  no  reason  to  suspect  the  genuineness  of  the  trade 
mark,  mark  or  trade  description ;  and. 
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(d)  that  he  gave  to  the  prosecutor  all  the  information  in  his 
power  with  respect  to  the  person  by  or  on  whose  behalf  the 
trade  mark,  mark  or  description  was  applied; 

shall  be  discharged  from  the  prosecution  but  is  liable  to  pay  Discharge. 

the  costs  incurred  by  the  prosecutor,  unless  he  has  given  due 

notice  to  him  that  he  will  rely  on  the  above  defence.  55-56  V., 

c.  29,  s.  453. 

495*  No  servant  of  a  master,  resident  in  Canada,  who  bona  Servant  not 
fide  acts  in  obedience  to  the  instructions  of  such  master,  and,  iIa^I®- 
on  demand  made  by  or  on  behalf  of  the  prosecutor,  gives  full 
information  as  to  his  master,  is  liable  ix>  any  prosecution  or 
punishment  for  any  offence  defined  in  this  Part.    55-56  V.,  c.  29, 
8.  454. 

Prosecution  of  master  for  act  of  servant.']— See  note  to  sec.  486. 

Offences  connected  with  Trade  and  Breaches  of  Contract. 

496*  A  conspiracy  in  restraint  of  trade  is  an  agreement  Conspiracy 
between  two  or  more  persons  to  do  or  procure  to  be  done  any  ^5®?^^*"^* 
unlawful  act  in  restraint  of  trade.    55-56  V.,  c.  29,  s.  516. 

497.  The  purposes  of  a  trade  union  are  not,  by  reason  Acts  in 
merely  that  they  are  in  restraint  of  trade,  unlawful  within  the  ^**j[^/^^* 
meaning  of  the  last  preceding  section.    55-56  V.,  c.  29,  s.  517. 

Trade  «mon.]— The  Trade  Unions  Act,  R.S.C.,  1906,  ch.  126,  defines 
the  expression  "trade  union"  to  mean  (unless  the  context  otherwise  re- 
quires )  such  combination  whether  temporary  or  permanent  for  regulating 
the  relations  between  workmen  and  masters  or  for  imposing  restrictive 
conditions  on  the  conduct  of  any  trade  or  business  as  would,  but  for  that 
statute,  have  been  deemed  to  be  an  imlawful  combination  by  reason  of 
Bome  one  or  more  of  its  purposes  being  in  restraint  of  trade.  R.S.C.  1906, 
ch.  125,  sec.  2;  and  see  Code  sec.  6. 

498*  Every  one  is  guilty  of  an  indictable  oflPence  and  liable  Penalty  for 
to  a  penalty  not  exceeding  four  thousand  dollars  and  not  less  conspiracy, 
than  two  hundred  dollars,  or  to  two  years'  imprisonment,  or,  if 
a  corporation,  is  liable  to  a  penalty  not  exceeding  ten  thousand 
dollars,  and  not  less  than  one  thousand  dollars,  who  conspires, 
combines,  agrees  or  arranges  with  any  other  person,  or  with 
any  railway,  steamship,  steamboat  or  transportation  company, — 

(a)  to   unduly  limit   the   facilities   for   transporting,   pro-  to  limit 
ducing,  manufacturing,  supplying,  storing  or  dealing  in  transporta- 
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tion  facili- 
ties. 

Restrain 
commerce. 

Lessen 
manufac- 
turing. 

Lessen  com- 
petitioiL 


Saving. 


any  article  or  commodity  which  may  be  a  subject  of  trade 
or  commerce ;  or, 

(b)  to  restrain  or  injure  trade  or  commerce  in  relation  to 
any  such  article  or  commodity ;  or, 

(c)  to  unduly  prevent,  limit,  or  lessen  the  manufacture  or 
production  of  any  such  article  or  commodity,  or  to  unrea- 
sonably enhance  the  price  thereof;  or, 

(d)  to  unduly  prevent  or  lessen  competition  in  the  produc- 
tion, manufacture,  purchase,  barter,  sale,  transportation  or 
supply  of  any  such  article  or  commodity,  or  in  the  price 
of  insurance  upon  person  or  property. 

2.  Nothing  in  this'  section  shall  be  construed  to  apply  to 
combinations  of  workmen  or  employees  for  their  own  reason- 
able protection  as  such  workmen  or  employees.  63-64  V.,  c.  46, 
s.  3. 

Trade  combines.] — ^A  person  who  organizes  an  association  to  restrict 
and  control  the  business  of  retail  coal  dealing  to  the  members  of  the  asso- 
ciation and  to  prevent  anyone  else  from  obtaining  coal  from  the  foreign 
shippers  at  wholesale  rates  for  resale  in  the  district  in  which  the  associa- 
tion operates  is  properly  convicted  under  Code  sec.  498  of  conspiracy  to 
prevent  competition  in  the  sale  of  a  commodity  which  is  the  subject  of 
trade.    R.  v.  Elliott,  9  Can.  Cr.  Cas.  505,  9  O.L.R.  648. 

Two  or  more  corporations  may  be  indicted  for  conspiracy  in  furtherance 
of  a  trade  combine  under  sec.  498  without  joining  a  personal  defendant. 
R.  V.  Central  Supply  (1907),  12  Can.  Cr.  Cas.  371. 

For  the  purpose  of  proving  the  motive  and  effect  of  certain  corporate 
acts,  evidence  is  properly  admissible  on  a  charge  of  conspiracy  laid  against 
two  corporations,  to  shew  that  the  formation  and  operation  of  an  illegal 
trade  combine  was  the  object  of  the  incorporation  of  each  of  them,  and 
that  the  formal  agreements  whereby  the  property  and  assets  of  unincor- 
porated trade  associations  were  respectively  assumed  by  them,  were  made 
in  furtherance  of  that  design.  And  evidence  of  the  nature  of  the  conspiracy 
alleged  may  be  given  before  proof  of  the  criminal  agreement.    Ibid. 

By  Code  sec.  590  it  is  enacted  that:  "No  prosecution  shall  be  maintain- 
able against  any  person  for  conspiracy  in  refusing  to  work  with  or  for 
any  employer  or  workman,  or  for  doing  any  act  or  causing  any  act  to  be 
done  for  the  purpose  of  a  trade  combination,  unless  such  act  is  an  offence 
punishable  by  statute." 

Undue  limitation  and  unreasonable  enhancement.'] — ^The  prevention  of 
every  enhancement  of  prices  or  every  lessening  of  competition  in  the  pur- 
chase, barter  or  sale  of  commodities  was  not  intended  to  be  included  in 
sub-section  (b),  for  where  enhancing,  preventing  or  lessening  is  specifi- 
cally referred  to  it  is  qualified  by  the  word  "unreasonably"  or  "unduly." 
Sub-section  (b)  cannot  well  have  been  intended  to  embrace  every  combin- 
ation to  prevent  or  restrain  particular  kinds  of  systems  of  trading  or  par- 
ticular kinds  of  bargains.  At  roost,  it  includes  only  combinations  for  the 
direct  purpose  of  preventing  or  materially  reducing  trade  or  commerce  in 
a  general  sense  with  reference  to  a  commodity  or  certain  commodities,  or 
for  purposes  desiimed  or  likely  to  produce  that  effect.  Gibbins  v.  Metcalfe 
(1905),  15  Man.  R.  583. 
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Trade  uniana  of  employ eea J] — Sub-section  2  originated  with  the  Code 
Amendment  of  1900.  It  applies  not  only  to  regularly  organized  trade 
unions  as  that  term  is  defin^  by  the  Trade  Union  Act,  R.S.C.  ch.  125,  but 
to  any  voluntary  organization  of  labourers.  Senate  Debates,  1900,  page 
1044.  As  to  trade  unions  there  is  a  provision  in  that  statute  as  follows: 
(Sec.  32) :  "The  purposes  of  any  trade  union  shall  not  by  reason  merely 
that  they  are  in  restraint  of  trade,  be  deemed  to  be  unlawful  so  as  to  ren- 
der any  member  of  such  trade  union  liable  to  criminal  prosecution  for  con- 
spiracy or  otherwise,  t>r  so  as  to  render  void  or  voidable  any  agreement  or 
trust." 

A  conspiracy  in  restraint  of  trade  is  an  agreement  between  two  or  more 
persons  to  do  or  procure  to  be  done  any  unlawful  act  in  restraint  of  trade. 
Code  sec.  496. 

But  the  purposes  of  a  trade  union  are  not,  by  reason  merely  that  they 
are  in  restraint  of  trade,  unlawful  within  the  meaning  of  sec.  496.  Code 
sec.  497. 

Option  of  trial  without  jury."] — See  Code  sees.  581  and  1012. 

Limitation  of  prosecution,] — ^Even  if  Code  sec.  1141,  which  limits  cer- 
tain proceedings  for  penalties  and  forfeitures  to  two  years  after  the 
offence,  could  be  held  to  apply  to  a  prosecution  by  indictment,  it  does  not 
apply  to  hex  a  prosecution  where  the  offence  was  a  continuing  one,  the 
association  remaining  in  active  operation  under  the  presidency  of  the 
defendant  up  to  the  commencement  of  the  prosecution.  The  King  v.  Elliott. 
9  Can.  Cr.  Cas.  505,  9  O.L.R.  648. 

499*  Every  one  is  guilty  of  an  offence  punishable  on  indict-  Penalty, 
ment  on  summary  conviction  before  two  justices  and  liable  on 
conviction  to  a  penalty  not  exceeding  one  hundred  dollars  or  to 
three  months'   imprisonment,   with   or  without   hard   labour, 
who, — 

(a)  wilfully  breaks  any  contract  made  by  him  knowing,  or  wilfully 
having  reasonable  cause  to  believe,  that  the  probable  conse-  breaking 
quences  of  his  so  doing,  either  alone  or  in  combination  with  ^"h^danger 
others,  will  be  to  endanger  human  life,,  or  to  cause  serious  to  life  or 
bodily  injury,  or  to  expose  valuable  property,  whether  real  Property, 
or  personal,  to  destruction  or  serious  injury ;  or, 

(b)  being  bound,  agreeing  or  assuming,  under  any  contract  wilfully 
made  by  him  with  any  municipal  corporation  or  authority,  breaking 
or    with    any    company,    to    supply    any    city    or    any  ^nnected 
other  place,  or  any  part  thereof,  with  electric  light  or  with  supply 
power,  gas  or  water,  wilfully  breaks  such  contract  knowing,  p  K^^^* 
or  having  reasonable  cause  to  believe,  that  the  probable  or  water, 
consequences  of  his  so  doing,  either  alone  or  in  combina- 
tion with  others,  will  be  to  deprive  the  inhabitants  of  that 

city  or  place,  or  part  thereof,  wholly  or  to  a  great  extent, 
of  their  supply  of  power,  light,  gas  or  water ;  or, 

(c)  being  bound,  agreeing  or  assuming,  under  any  contract  wilfully 
made    by  him   with    a    railway  company,  or  with    His  breaking 
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Malice  not 
an  element. 


Majesty,  or  any  one  on  behalf  of  His  Majesty,  in  connec- 
tion with  a  government  railway  oh  which  His  Majesty's 
mails,  or  passengers  or  freight  are  carried,  to  carry  His 
Majesty's  mails,  or  to  carry  passengers  or  freight,  wUfnlly 
breaks  such  contract  knowing,  or  having  reason  to  believe 
that  the  probable  consequences  of  his  so  doing,  either  alone 
or  in  combination  with  others,  will  be  to  delay  or  prevent 
the  running  of  any  locomotive  engine,  or  tender,  or  freight 
or  passenger  train  or  car,  on  the  railway. 
2.. Every  municipal  corporation  or  authority  or  company, 
bound,  agreeing  or  assuming  to  supply  any  city,  or  any  other 
place,  or  any  part  thereof,  with  electric  light  or  power,  gas 
or  water,  which  wilfully  breaks  any  contract  made  by  such 
municipal  corporation,  authority,  or  company,  knowing  or  hav- 
ing reason  to  believe  that  the  probable  consequences  of  its  so 
doing  will  be  to  deprive  the  inhabitants  of  that  city  or  place  or 
part  thereof  wholly,  or  to  a  great  extent,  of  their  supply  of 
electric  light  or  power,  gas  or  water,  is  liable  to  a  penalty  not 
exceeding  one  thousand  dollars. 

3.  Every  railway  company,  bound,  agreeing  or  assuming 
to  carry  His  Majesty's  mails,  or  to  carry  passengers  or  freight, 
which  wilfully  breaks  any  contract  made  by  such  railway 
company,  knowing  or  having  reason  to  believe  that  the  probable 
consequences  of  so  doing  will  be  to  delay  or  prevent  the  running 
of  any  locomotive  engine  or  tender,  or  freight  or  passenger 
train  or  car  on  the  railway,  is  liable  to  a  penalty  not  exceeding 
one  hundred  dollars. 

4.  It  is  not  material  whether  any  offence  defined  in  this 
section  is  committed  from  malice  conceived  against  the  person, 
corporation,  authority  or  company  with  which  the  contract  is 
made  or  otherwise.    55-56  V.,  c.  29,  s.  521. 

Oommitied  from  malice.'] — ^Malice  is  "a  term  which  is  truly  a  legal 
enigma*':  Harris  Cr.  Law,  p.  13.  The  terms  "malice"  and  "malicious"  are 
practically  eliminated  from  the  Code  owing  to  the  confusion  of  ideas  con- 
nected with  them.  "Malice"  only  appears  in  two  places;  here  and  in  aec. 
963  where  the  expression  "mute  of  malice"  is  retained.  Mr.  Hoylea' 
article  on  the  Criminal  Law,  38  C.L.J.  231. 


This  and 
preceding 
section  to  be 
posted  up. 


500.  Every  such  municipal  corporation,  authority,  or  com- 
pany, shall  cause  to  be  posted  up  at  the  electrical  works,  gas 
works,  or  water-works,  or  railway  stations,  as  the  case  may  be, 
belonging  to  such  corpoi:ation,  authority  or  company,  a  printed 
copy  of  this  and  the  preceding  section  in  some  conspicuous 
place,  where  the  same  may  be  conveniently  read  by  the  public; 
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and  as  often  as  such  copy  becomes  defaced,  obliterated  or 
destroyed  shall  cause  it  to  be  renewed  with  all  reasonable  des- 
patch. 

2.  Every  such  municipal  corporation,  authority  or  company  Penalty  for 
which  makes  default  in  complying  with  such  duty  is  liable  to  d«^»«lt. 

a  penalty  not  exceeding  twenty  dollars  for  every  day  during  * 
which  such  default  continues. 

3.  Every  person  unlawfully  injuring,  defacing  or  covering  Defacing 
up  any  such  copy  so  posted  up  is  liable  on  summary  convic-  «ame- 
tion  to  a  penalty  not  exceeding  ten  dollars.    55-56  V.,  e.  29; 
8.522. 

501*  Every  one  is  guilty  of  an  offence  punishable,  at  the  intimida- 
option  of  the  accused,  on  indictment  or  on  summary  conviction  tion. 
before  two  justices  and  liable  on  conviction  to  a  fine  not  exceed- 
ing one  hundred  dollars,  or  to  three  months'  imprisonment  with 
or  without  hard  labour,  who,  wrongfully  and  without  lawful 
authority,  with  a  view  to  compel  any  other  person  to  abstain 
from  doing  anything  which  he  has  a  lawful  right  to  do,  or  to  do 
anything  from  which  he  has  a  lawful  right  to  abstain, — 

(a)  uses  violence  to  such  other  person,   or  his  wife   or  By  violence, 
children,  or  injures  his  property ;  or, 

(b)  intiihidates  such  other  person,  or  his  wife  or  children.  By  threats, 
by  threats  of  using  violence  to  him,  her  or  any  of  them, 

or  of  injuring  his  property;  or, 

(c)  persistently  follows  such  other  person  about  from  place  By  fol- 
to  place ;  or,  lowing. 

(d)  hides  any  tools,  clothes  or  other  property  owned  or  used  By  hiding 
by  such  other  person,  or  deprives  him  of,  or  hinders  him  property, 
in,  the  use  thereof ;  or, 

(e)  with  one  or  more  other  persons,  follows  such  other  per-  By  follow- 
son,  in  a  disorderly  manner,  in  or  through  any  street  or  ing  disor- 
road;  or,  ^^'^y- 

(f)  besets  or  watches  the  house  or  other  place  where  such  By  watch- 
other  person  resides  or  works,  or  carries  on  business  or  hap-  NJ  house, 
pens  to  be.  55-56  V.,  c.  29,  s.  523 ;  4-5  E.  VII.,  c.  9,  s.  3. 

Intimidaies.'i — ^A  threat  made  by  workmen  to  their  employer  that  they 
will  strike  if  he  employs  a  non-union  man  is  not  intimidation.  Ckmnor  v. 
Kent,  [1891]  2  Q.B.  545. 

Besetting  houae  or  other  plaee.']-~Snh-8ection  (f)  is  adapted  from  sec. 
7  of  the  Conspiracy  and  Protection  of  Property  Act  (Imp.),  38-39  Vict.,  ch. 
86.  Under  that  statute  it  has  been  held  that  the  words  "or  other  place" 
include  a  pier  or  landing  stage.    Chamock  v.  Court,  [1899]  2  Ch.  35. 
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in  Lyons  v.  Wilkins,  [1890]  1  Ch.  255,  the  plaintiffs  sought  by  a  civil 
action  to  restrain  the  defendants,  members  of  a  trades  union,  from  watching 
and  besetting  the  works  of  the  plaintiffs,  and  also  the  works  of  a  third 
person  who  worked  for  the  plaintiffs,  for  the  purpose  of  persuading  work- 
people, and  such  third  person,  to  abstain  from  working  for  the  plaintiffs; 
and  a  perpetual  injunction  was  granted  restraining  the  defendants  from 
watching  and  besetting  the  plaintiffs'  premises  for  the  purpose  of  persuad- 
ing, or  otherwise  preventing,  persons  working  for  them,  or  for  any  purpose 
except  merely  to  obtain  or  communicate  information;  and  also  from  watch- 
ing or  besetting  the  premises  of  the  third  person  for  the  purpose  of  per- 
suading or  preventing  him  from  working  for  the  plaintiffs,  or  for  any  pur- 
pose except  merely  to  obtain  or  communicate  infonnation.  This  judgment 
was  affirmed  by  tJbe  Court  of  Appeal  (Lindley,  M.It,  and  Chitty  and  Wil- 
liams, L.JJ.)> 

No  person  who  is  a  master,  or  the  father,  son  or  brother  of  a  master  in 
the  particular  manufacture,  trade  or  business,  in  or  in  connection  with 
which  any  offence  under  sec.  501  is  charged  to  have  been  committed,  shall 
act  as  a  magistrate  or  justice,  in  any  case  of  complaint  or  information  un- 
der that  section,  or  as  a  member  of  any  court  for  hearing  any  appeal  in 
any  such  ease.    Code  sec.  578. 


Intimida- 
tion to 
prevent 
working  at 
any  trade. 


502«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  in  pursuance  of  any  unlawful 
combination  or  conspiracy  to  raise  the  rate  of  wages,  or  of  any 
unlawful  combination  or  conspiracy  respecting  any  trade, 
business  or  manufacture,  or  respecting  any  person  concerned  or 
employed  therein,  unlawfully  assaults  any  person,  or,  in  pur- 
suance of  any  such  combination  or  conspiracy,  uses  any  violence 
.or  threat  of  violence  to  any  person,  with  intent  to  hhider  him 
from  working  or  being  employed  at  such  trade,  business  or 
manufacture.    55-56  Y.,  c.  29,  s.  524. 


Penalty. 


Using  vio- 
lence to 
hinder  buy- 
ing grain, 
etc. 


To  prevent 
conveyance 
of  same. 


508.  Every  one  is  guilty  of  an  offence  punishable  on  indict- 
ment, or  on  summary  conviction  before  two  justices,  and  liable 
on  conviction  to  a  fine  not  exceeding  one  hundred  dollars,  or  to 
three  months'  imprisonment  with  or  without  hard  labour, 
who, — 

(a)  beats  or  uses  any  violence  or  threat  of  violence  to  any 
person  with  intent  to  deter  or  hinder  him  from  buying, 
selling  or  otherwise  disposing  of  any  wheat  or  other  grain, 
flour,  meal,  malt  or  potatoes,  or  other  produce  or  goods,  in 
any  market  or  other  place ;  or, 

(b)  beats  or  uses  any  such  violence  or  threat  to  any  person 
having  the  charge  or  care  of  any  wheat  or  other  grain, 
flour,  meal,  malt  or  potatoes,  while  on  the  way  to  or  from 
any  city,  market,  town  or  other  place  with  intent  to  stop 
the  conveyance  of  the  same;  or. 
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(c)  by  force  or  threats  of  violence,  or  by  any  form  of  in-  By  vioiemse 
timidation  whatsoever,  hinders  or  prevents,  or  attempts  to  Jamen  etc 
hinder  or  prevent  any  seaman,  stevedore,  ship  carpenter,  exercising  ' 
ship  labourer  or  other  person  employed  to  work  at  or  !*^^**^  <^*"- 
on  board  any  ship  or  vessel,  or  to  do  any  work  connected  ^^^' 

with  the  loading  or  unloading  thereof,  from  working  at  or 
exercising  any  lawful  trade,  business,  calling  or  occupa- 
tion in  or  for  which  he  is  so  employed;  or  with  intent  so 
to  hinder  or  prevent,  besets  or  watches  such  ship,  vessels  or 
employee;  or, 

(d)  beats  or  uses  any  violence  to,  or  makes  *any  threat  of  Using  vio- 
violence  against,  any  such  person  with  intent  to  hinder  JXt'to^ 
or  prevent  him  from  working  at  or  exercising  such  trade,  hinder, 
business,  calling  or  occupation  or  on  account  of  his  having 
worked  at  or  exercised  the  same.    55-56  V.,  c.  29,  s.  525. 

504*  Every  person  is  guilty  of  an  indictable  oflPence  and  Intimida- 
liable  to  a  fine  not  exceeding  four  hundred  dollars,  or  to  two  ^^^  biddfng 
years'  imprisonment,  or  to  both,  who,  before  or  at  the  time  of  on  public 
the  public  sale  of  any  Indian  lands,  or  public  lands  of  Canada,  ^*»d*- 
or  of  any  province  of  Canada,  by  intimidation,  or  illegal  com- 
bination, hinders  or  prevents,  or  attempts  to  hinder  or  prevent, 
any  person  from  bidding  upon  or  purchasing  any  lands  so 
offered  for  sale.    55-56  V.,  c.  29,  s.  526. 

* 

Trading  Stamps. 

505*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Issuing 
to  one  year's  imprisonment,  and  to  a  fine  not  exceeding  five  hun-  g[*^*?f 
dred  dollars,  who,  by  himself  or  his  employee  or  agent,  directly 
or  indirectly,  issues,  gives,  sells  or  otherwise  disposes  of,  or 
offers  to  issue,  give,  sell  or  otherwise  dispose  of  trading  stamps 
to  a  merchant  or  dealer  in  goods  for  use  in  his  business.  4-5 
E.  VII.,  c.  9,  s.  1. 

506*  Every  one  is  guilty  of  an  indictable  offence  and  liable  Giving  to  a 
to  six  months'  imprisonment,  and  to  a  fine  not  exceeding  two  purchaser, 
hundred  dollars,  who,  being  a  merchant  or  dealer  in  goods,  by' 
himself  or  his  employee  or  agent,  directly  or  indirectly,  gives 
or  in  any  way  disposes  of,  or  offers  to  give  or  in  any  way  dis- 
pose of,  trading  stamps  to  a  purchaser  from  him  of  any  such 
goods.    4-5  E.  VIL,  c.  9,  s.  1. 
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507.  Any  executive  officer  of  a  corporation  or  company 
guilty  of  an  offence  under  the  two  last  preceding  sections  who 
in  any  way  aids  or  abets  in  or  counsels  or  procures  the  commis- 
sion of  such  offence,  is  guilty  of  an  indictable  offence  and  liable 
to  the  punishment  stated  in  the  said  sections  respectively. 
4-5  B.  VII.,  c.  9,  s.  1. 


Receiving 

trading 

stamps. 


508.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  fine  not  exceeding  twenty  dollars,  who, 
being  a  purchaser  of  goods  from  a  merchant  or  dealer  in  goods, 
directly  or  indirectly  receives  or  takes  trading  stamps  from  the 
vendor  of  such  goods  or  his  employee  or  agent  4-5  E.  VII., 
c.  9,  s.  1. 
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PART  VIII. 

WUiFUL  AND  FORBIDDEN  ACTS  IN  RESPECT  OF  CERTAIN 

PROPERTY. 

Interpretation, 

509.  Every  one  who  causes  any  event  by  an  act  which  he  Wilfully 
knew  would  probably  cause  it,  being  reckless  whether  such  defined, 
event  happens  or  not,  is  deejned  for  the  purposes  of  this  Part 
to  have  caused  it  wilfully.    55-56  V.,  c.  29,  s.  481. 

Mischief. 

510«  Every  one  is  guilty  of  the  indictable  offence  Of  mis-  Penalty, 
chief  who  wilfully  destroys  or  damages  any  of  the  property 
in  this  section  mentioned,  and  is  liable  to  the  punishment  in 
this  section  specified,  that  is  to  say : — 

(A)  To  imprisonment  for  life  if  the  object  damaged  is, — 

(a)  a  dwelling-house,  ship  or  boat,  and  the  damage  is  Damage  to 
caused  by  an  explosion,   and  any  person  is  in  such  ^^?!f  V*^*^ 
dwelling-house,  ship  or  boat ;  and  the  damage  causes  ^^ 
actual  danger  to  life ;  or, 

(b)  a  bank,  dyke  or  wall  of  the  sea,  or  of  any  inland  Bank,  dyke 
water,  natural  or  artificial,  or  any  work  in,  on,  or  be-  ^^  wa-wall. 
longing  to  any  port,  harbour,  dock  or  inland  water, 
natural  or  artificial,  and  the  damage  causes  actual  dan- 
ger of  inundation ;  or, 

(c)  any  bridge,  whether  over  any  stream  of  water  or  not,  Bridge,  via- 
or  any  viaduct,  or  aqueduct,  over  or  under  which  bridge,  ductoraque- 
viaduct  or  aqueduct  any  highway,  railway  or  canal 

passes,  and  the  damage  is  done  with  intent  to  render 
and  does  render  such  bridge,  viaduct  or  aqueduct,  or 
the  highway,  railway  or  canal  passing  over  or  under 
the  same,  or  any  part  thereof,  dangerous  or  impassable ; 
or, 

(d)  a  railway  damaged  with  the  intent  of  rendering  and  Railway, 
so  as  to  render  such  railway  dangerous  or  impassable ; 
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or  wall. 
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Groods. 

Machines. 


Hop  bind. 

Penalty. 
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tree  or 
shrub. 


Letter  bag, 
etc. 

Letter  box, 
etc. 


(B)  To  fourteen  years'  imprisonment  if  the  object  damaged 
is,— 

(a)  a  ship  in  distress  or  wrecked,  or  any  goods,  merchan- 
dise or  articles  belonging  thereto ;  or, 

(b)  any  cattle  or  the  young  thereof,  and  the  damage  is 
caused  by  killing,  maiming,  poisoning  or  wounding; 

fC)  To  seven  years'  imprisonment  if  the  object  damaged 
is,— 

(a)  a  ship  damaged  with  intent  to  destroy  or  render  use- 
less such  ship ;  or, 

(b)  a  signal  or  mark  used  for  purposes  of  navigation ;  or, 

(c)  a  bank,  dyke  or  wall  of  the  sea  or  of  any  inland  water 
or  canal,  or  d!ny  materials  fixed  in  the  ground  for  secur- 
ing the  same,  or  any  work  belonging  to  any  port,  har- 
bour, dock,  or  inland  water  or  canal ;  or, 

(d)  a  navigable  river  or  canal  damaged  by  interference 
with  the  flood  gates  or  sluices  thereof  or  otherwise,  with 
intent  and  so  as  to  obstruct  the  navigation  thereof;  or, 

(e)  the  flood  gate  or  sluice  of  any  private  water  with  intent 
to  take  or  destroy,  or  so  as  to  cause  the  loss  or  destruc- 
tion of,  the  fish  therein ;  or, 

(f)  a  private  fishery  or  salmon  river  damaged  by  lime 
or  other  noxious  material  put  into  the  water  thereof 
with  intent  to  destroy  fish  therein  or  to  be  put  therein ; 
or, 

(g)  the  flood  gate  of  any  mill-pond,  reservoir  or  pool  cut 
through  or  destroyed ;  or, 

(h)  goods  in  process  of  manufacture  damaged  with  intent 
to  render  them  useless ;  or, 

(i)  agricultural  or  manufacturing  machines,  or  manufac- 
turing implements,  damaged  with  intent  to  render  them 
useless;  or, 

(j)  a  hop  bind  growing  in  a  plantation  of  hops,  or  a  grape 
vine  growing  in  a  vineyard; 
(D)  To  five  years'  imprisonment  if  the  object  damaged  is, — 

(a)  a  tree,  shrub  or  underwood  growing  in  a  park,  pleasure 
ground  or  garden,  or  in  any  land  adjoining  or  belonging 
to  a  dwelling-house,  injured  to  an  extent  exceeding  in 
value  five  dollars ;  or, 

(b)  a  post  letter  bag  or  post  letter;  or, 

(c)  any  street  letter  box,  pillar,  box  or  other  receptacle 
established  by  authority  of  the  Postmaster  General  for 
the  deposit  of  letters  or  other  mailable  matter;  or, 
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(d)  any  parcel  sent  by  parcel  post,  any  packet  or  package  Mailable 
of  patterns  or  samples  of  merchandise  or  goods,  or  of  ™atter. 
seeds,  cuttings,  bulbs,  roots,  scions  or  grafts,  or  any 
printed  vote  or  proceeding,  newspaper,  printed  paper  or 

book  or  other  mailable  matter,  not  being  a  post  letter, 
sent  by  mail ;  or, 

(e)  any  property,  real  or  personal,  corporeal  or  incor-  Any  other 
poreal,  for  damage  to  which  no  special  punishment  is  Py<^P«rty  by 
by  law  prescribed,  damaged  by  night  to  the  value  of 

twenty  dollars ; 
(E)  To  two  years'  imprisonment  if  the  object  damaged  is  Penalty, 
any  property,  real  or  personal,  corporeal  or  incorporeal,  for  j^y  ^^-her 
damage  to  which  no  special  punishment  is  by  law  pre-  property, 
scribed,  damaged  to  the  value'  of  twenty  dollars,  55-56  V., 
c.  29,  s.  499. 

Wilfully.] — See  sec.  509. 

^'Artificial  inland  waier.*^ — ^A  drainage  ditch  filled  with  water  is  not 
an  ''artificial  inland  water"  within  the  meaning  of  this  section,  making  it 
an  indictable  offence  to  wilfully  destroy  or  damage  any  inland  water  or 
e«nah    The  King  v.  Braun,  8  Can.  Cr.  Cas.  397. 

Killing  oatile.J — On  a  charge  of  unlawfully  and  maliciously  killing 
cattle  it  appeared  that  the  animal  was  killed  by  the  prisoners,  when  it 
was  in  a  helpless  and  dying  condition,  and  that  the  pnsoners  thought  it 
was  an  act  of  knercy  to  kill  it.  It  was  held  that  the  killing  was  not  malici- 
ous; that  the  implication  of  malice  was  rebuttable,  and  had  been  in  fact 
rebutted,  a  mens  rea  on  the  part  of  the  prisoners  being  disproved.  The 
Queen  v.  Mennel,  1  Terr.  L.R.  487. 

Destroying  fruit  trees.] — ^Two  indictments  were  preferred  against 
defendants  for  feloniously  destroying  the  fruit  trees  respectively  of  M.  and 
C.  The  offences  charged  were  proved  to  have  been  committed  on  the  same 
night,  and  the  injury  complained  of  was  done  in  the  same  manner  in  both 
cases.  Defendants  were  put  on  trial  on  the  charge  of  destroying  the  trees 
of  M.  and  evidence  relative  to  the  offence  charged  in  the  other  indictment 
was  admitted  as  shewing  that  the  offences  had  been  committed  by  the 
sams  persons.  It  was  held  that  such  evidence  was  properly  received.  The 
Queen  v.  McDonald,  10  O.R.  553. 

Ewception  where  colour  of  right.] — See  sec.  541. 

Arson. 

511.  Every  one  is  guilty  of  the  indictable  offence  of  arson  offence. 
and  liable  to  imprisonment  for  life  who  wilfully  sets  fire  to  any  penalty 
building  or  structure,  whether  such  building  or  structure  is 
completed  or  not,  or  to  any  stack  of  vegetable  produce  or  of 
mineral  or  vegetable  fuel,  or  to  any  mine  or  well  of  oil  or  other 
combustible  substance,  or  to  any  ship  or  vessel,  whether  com- 
pleted or  not,  or  to  any  timber  or  materials  placed  in  any  ship- 
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yard  for  building  or  repairing  or  fitting  out  any  ship,  or  to  any 
of  His  Majesty's  stores  or  munitions  of  war.  55-56  V.,  c.  29, 
s.  482. 

Where  building  belongs  to  acoitsed,] — ^Where  the  offence  consists  of 
an  injury  to  anything  in  which  the  offender  has  an  interest,  the  existence 
of  such  interest,  if  partial,  shall  not  prevent  his  act  being  an  offence,  and 
if  total,  shall  not  prevent  his  act  being  an  offence,  if  done  with  intent  to 
defraud.     Code  sec.  541    (2). 

D.  was  charged  with  having  set  fire  to  a  building,  the  property  of  J. 
H.,  "with  intent  to  defraud."  The  case  opened  by  the  Crown  was  that 
prisoner  intended  to  defraud  several  insurance  companies,  but  legal  proof 
of  the  policies  was  wanting,  and  an  amendment  was  allowed  by  striking 
out  the  words  "with  intent  to  defraud."  The  evidence  shewed  that  several 
persons  were  interested  in  the  premises  as  mortgagees,  and  J.  H.  as  owner 
of  the  equity  of  redemption.  The  jury  found  prisoner  intended  to  injure 
those  interested.  It  was  held  that  the  amendment  was  authorized  and 
proper,  and  the  conviction  warranted  by  the  evidence.  An  indictment  for 
arson  is  good  without  alleging  any  intent.  R.  v.  Cronin  (1875),  36 
U.C.Q.B.  342. 

At  common  law  if  the  house  were  the  prisoner's  it  was  necessary 
to  shew  that  his  attempt  to  set  fire  to  it  was  unlawful  and  malicious.  R. 
V.  Greenwood  (1864),  23  U.C.Q.B.  250.  And  this  was  supplied  by  proof 
that  the  act  might  or  would  be  an  injury  to  or  a  fraud  upon  any  person, 
and  that  the  accused  acted  with  intent  to  do  such  injury.  R.  v.  Biyans 
(1862),  12  U.C.CP.  166. 

In  R.  V.  Gray  (1866),  4  F.  &  F.  1102,  the  accused  was  charged  with 
setting  fire  to  his  house  with  intent  to  defraud  an  insurance  company,  and 
evidence  was  offered  to  shew  that  the  prisoner  had  previously  occupied 
two  other  houses  in  succession  which  had  been  insured,  that  fires  had 
broken  out  in  both,  and  that  the  prisoner  had  made  claims  on  the  insurance 
companies,  for  the  losses  occasioned.  There  was  no  other  evidence  offered 
to  shew  that  the  fires  in  the  two  houses  had  been  set  by  the  prisoner,  yet 
the  evidence  was  received  as  tending  to  prove  that  the  fire  set  as  charged 
in  the  indictment  was  the  result  of  design,  not  of. accident. 

Araon  at  oommon  tou?.] — ^Arson  at  common  law  was  the  malicious  burn- 
ing of  another's  house.  1  Bishop  Cr.  Law  414.  It  was  an  offence  aipainat 
the  security  of  the  habitation  rather  than  of  the  property.  2  Bishop  24. 
A  man  was  not  guilty  of  arson  by  the  common  law  if  he  burned  a  house  of 
which  he  was  in  possession  as  owner  or  as  tenant  from  year  to  year;  R. 
V.  Pedley,  1  Leach  242;  or  which  he  held  under  an  agreement  for  a  lease; 
R.  V.  Breeme,  1  Leach  220;  or  as  mortgagor  in  possession.  R.  ▼.  Spalding, 
1  Leach  218.  2  East  P.C.  1025. 

Sets  fire,'] — It  is  sufficient  if  the  wood  has  been  at  a  red  heat.  R.  t. 
Parker,  9  C.  &  P.  45.  But  the  mere  scorching  the  wood  black  is  not 
enough.  R.  v.  Russell,  Car.  &  M.  541.  It  is  not  necessary  that  there 
should  have  been  a  fiame.    R.  v.  Stallion,  1  Moo.  398. 

Any  stack.] — Straw  packed  on  a  lorry  ready  for  market  has  been  held 
not  to  be  a  "stack."  R.  v.  Satchwell«  28  Eng.  L.T.  669;  R.  v.  Avis.  9  C. 
k  P.  348. 

Evidence,] — ^A  burning  done  by  mischance  or  negligence  is  not  arson. 
3  Inst.  67.  And  the  same  is  true  where  the  burning  results  accidentally 
from  the  intentional  commission  of  a  mere  civil  trespass.  2  East  P.C. 
1019. 
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But  if  a  person  intending  to  bum  the  house  of  a  particular  person 
accidentally  bums  another's  he  commits  the  offence.  3  Inst.  67 ;  2  Bishop 
Cr.  Law  27. 

The  offence  must  have  been  committed  without  legal  justification  or 
excuse  and  without  colour  of  right.     Sec.  541. 

A  man  is  presumed  to  intend  the  natural  and  probable  consequences  of 
his  own  voluntary  act.  Therefore^  if  one  kindles  a  fire  in  a  stack  situated 
M>  that  it  is  likely  to  communicate  and  does  communicate  in  fact  to  an  ad- 
joining building,  he  is  chargable  with  burning  the  building.  R.  v.  Cooper, 
6  C.  &  P.  536. 

But  where  a  sailor  entered  a  part  of  a  vessel  to  steal  rum  there  stored, 
and  while  he  was  tapping  a  cask  a  lighted  match,  which  he  held,  came  in 
contact  with  the  rum  and  a  fire  resulted  which  destroyed  the  vessel^  it  was 
held  that  it  was  not  arson.    R.  v.  Faulkner«  13  Ck)x  C.C.  550. 

A  wife,  called  as  a  witness  against  her  husband  on  a  charge  under  this 
section  was  held  incompetent  under  the  Canada  Evidence  Act  to  disclose  a 
eommunication  made  by  her  husband  in  the  presence  or  hearing  of  herself 
and  a  third  party  which  she  would  not  undertake  to  say  was  not  intended 
for  her  to  hear.    R.  v.  Wallace  (1903),  6  Can.  Cr.  Cas.  323. 

Damaging  property.] — See  sec.  510  as  to  the  indictable  offence  of  mis- 
chief by  wilfully  destroying  or  damaging  property;  and  see  sec.  639  as  to 
summary  conviction  for  malicious  injury  to  property  where  the  damage  is 
less  than  $20. 

Ewtradition,'] — ^Arson  is  an  extraditable  offence  between  the  British  pos- 
sessions and  the  United  States  of  America  under  the  Ashburton  treaty  of 
1842. 

512.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Attempt  to 
to  fourteen  years'  imprisonment  who  wilfully  attempts  to  set  commit 
fire  to  anything  mentioned  in  the  last  preceding  section^  or  who 
wilfully  sets  fire  to  ^y  substance  so  situated  that  he  knows 
that  any  thing  mentioned  in  the  last  preceding  section  is  likely 
to  catch  fire  therefrom.    55-56  V.,  c.  29,  s.  483. 

Attempts  to  set  fire.] — If  B,  under  A.'s  direction^  arranges  a  blanket 
saturated  with  oil  so  that  if  it  is  set  on  fire  the  flame  will  be  communi- 
cated to  a  building  and  then  lights  a  match  and  holds  it  until  it  is  burn- 
ing well  and  then  puts  it  down  to  within  an  inch  or  two  of  the  blanket, 
when  the  match  goes  out;  A.  is  guilty  of  an  attempt  to  set  fire  to  the 
building.    R.  v.  Goodman,  22  U.C.C.P.  338. 

Setting  Other  Fires, 

5 18.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  fourteen  years'  imprisonment  who  wilfully  sets  fire  to, — 

(a)  any  crop,  whether  standing  or  cut  down,  or  any  wood.  Crop, 
forest,  coppice  or  plantation,  or  any  heath,  gorse,  furze  or 
fern;  or, 

(b)  any  tree,  lumber,  timber,'  logs,  or  floats,  boom,  dam  or  Trees,  etc., 
slide,  and  thereby  injures  or  destroys  the  same.    55-56  V.,  dam  or  slide, 
c.  29,  s.  484. 
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Setting  fire  to  eropa.] — In  R.  v.  Dossett  (1846),  2  C.  ft  K.  306,  the 
accused  was  indicted  for  setting  fire  to  a  rick  of  straw.  The  rick  was  set 
on  fire  by  the  prisoner  having  fired  a  gun  very  near  to  it,  and  evidence 
was  offered  to  shew  that  the  rick  had  been  on  fire  the  day  previous,  and 
that  the  prisoner  was  then  close  to  it  with  a  gun  in  his  hand.  There  waa 
no  other  evidence  offered  to  shew  that  the  prisoner  had  on  the  day  pre- 
vious fired  the  ^n  or  set  fire  to  the  rick.  The  evidence,  however,  waa 
received  as  tending  to  shew  that  the  rick  was  fired  at  the  time  charged 
wilfully. 

Colour  of  right.] — See  sec.  541. 

514.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years*  imprisonment  who  wilfully  attempts  to  set  fire 
to  anything  mentioned  in  the  last  preceding  section,  or  who 
wilfully  sets  fire  to  any  substance  so  situated  that  he  knows 
that  any  thing  mentioned  in  the  last  preceding  section  is  likely 
to  catch  fire  therefrom.    55-56  V.,  c.  29,  s.  485. 

515.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment,  who,  by  such  negligence  as  shows 
him  to  be  reckless  or  wantonly  regardless  of  consequences,  or 
in  violation  of  a  provincial  or  municipal  law  of  the  locality, 
sets  fire  to  any  forest,  tree,  manufactured  lumber,  square  tim- 
ber, logs  or  floats,  boom,  dam  or  slide,  on  the  Crown  domain, 
or  on  land  leased  or  lawfully  held  for  the  purpose  of  cutting- 
timber,  or  on  private  property  on  any  creek  or  river,  or  roUway, 
beach  or  wharf,  so  that  the  same  is  injured  or  destroyed. 

2.  The  magistrate  investigating  any  such  charge  may,  in 
his  discretion,  if  the  consequences  have  not  been  serious,  dis- 
pose of  the  matter  summarily,  without  sending  the  offender  for 
trial,  by  imposing  a  fine  not  exceeding  fifty  dollars,  and  in 
default  of  payment  by  the  committal  of  the  offender  to  prison 
for  any  term  not  exceeding  six  months,  with  or  without  hard 
labour.    55-56  V.,  c.  29,  s.  486. 

Where  the  defendant  set  fire  to  a  summer-house  in  a  wood,  and  the 
fire  was  thence  communicated  to  the  wood,  he  was  held  to  be  properly  con- 
victed on  an  indictment  charging  him  with  setting  fire  to  the  wood.  R. 
V.  Price,  9  C.  &  P.  729. 


Threats  to 
burn. 


516.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  ten  years'  imprisonment  who  sends,  delivers  or  utters,  or 
directly  or  indirectly  causes  to  be  received,  knowing  the  con- 
tents thereof,  any  letter  or  Writing  threatening  to  bum  or 
destroy  any  building,  or  any  rick  or  stack  of  grain,  hay  or 
straw  or  other  agricultural  produce,  or  any  grain,  hay  or  straw 
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or  other  agricultural  produce  in  or  under  any  building,  or  any 
ship  or  vessel.    55-56  V.,  c.  29,  s.  487. 

Threats  to  hum.'] — It  is  for  the  trial  judge  to  determine  whether  the 
document  is  capable  of  bearing  the  meaning  assigned  to  it,  and  it  is  then 
for  the  jury  to  say  whether  under  the  circumstances  it  has  that  meaning 
or  not.  R%ina  v.  Coady  (1882),  15  Cox  C.C.  89;  Regina  v.  Carruthers 
(1844),  1  Cox  C.C.  138. 

Comparison  of  a  disputed  writing  with  any  writing  proved  to  the  satis- 
faction of  the  court  to  be  genuine  shall  be  permitted  to  be  made  by  wit- 
nesses; and  such  writings,  and  the  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  court  and  jury  as  evidence  of  the  genuineness 
or  otherwise  of  the  writing  in  dispute.     Can.  Evid.  Act,  sec.  8. 

Threats  verbally  made  to  bum  the  complainant's  buildings  are  not  in- 
dictable under  the  Criminal  Code,  and  give  rise  only  to  proceedings  to  force 
the  offender  to  give  security  to  keep  the  peace.  Ex  parte  Welsh  (1898), 
2  Can.  Cr.  Cas.  3?  (Que.). 

Binding  over  to  keep  the  peace.] — Upon  complaint  by  or  on  behalf  of 
any  person  that  on  account  of  threats  made  by  some  other  person  or  on 
any  other  account,  he,  the  complainant  is  afraid  that  such  other  person  will 
bum  or  set  Are  to  his  property,  the  justice  before  whom  jsuch  complaint 
is  made  may,  if  he  is  satisfied  that  the  complainant  has  reasonable  grounds 
for  his  fears,  require  such  other  person  to  enter  into  his  own  recognizances 
or  to  give  security  to  keep  the  peace,  and  to  be  of  good  behaviour  for  a 
term  not  exceeding  twelve  months.    Section  748  (2). 

Railways,  Mines  and  Electric  Plant. 

617.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Injuries 
to  five  years'  imprisonment  who,  in  manner  likely  to  cause  affecting 
danger    to  valuable    property,  without    endangering    life    or  ukely  to  * 
person, —  endanger    • 

(a)  places  any  obstruction  upon  any  railway,  or  takes  up,  V^^V^^^y- 
removes,  displaces,  breaks  or  injures  any  rail,  sleeper  op 

other  matter  or  thing  belonging  to  any  railway ;  or, 

(b)  shoots  or  throws  anything  at  an  engine  or  other  railway 
vehicle ;  or, 

(c)  interferes  without  authority  with  the  points,  signals  or 
other  appliances  upon  any  railway ;  or, 

(d)  makes  any  false  signal  on  or  near  any  railway ;  or, 

(e)  wilfully  omits  to  do  any  act  which  it  is  his  duty  to  do; 
or, 

(f)  does  any  other  unlawful  act. 

2.  Every  one  who  does  any  of  the  acts  in  this  section  men-  ^^j  intent, 
tioned  with  intent  to  cause  such  danger  is  liable  to  imprison- 
ment for  life.    55-56  V.,  c.  29,  s.  489. 

See  also  sees.  282  and  283. 

Where  an  indictment  charges  substantially  the  same  offence  as  that 
charged  in  the  indictment  on  which  the  accused  was  given  in  charge  on  a 
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[§  518] 


Criminal  Code. 


Part  VIII. 


Obstructing 
railways. 


Penalty. 


Damaging 
goods  on 
railway,  etc. 


Wasting 
liquors. 


Penalty. 

With  intent 
to  injure 
mine  or  oil 
well. 

Conveying 

substance 

into. 


former  trial  but  adds  a  statement  of  intention  or  circumstances  of  aggrava- 
tion tending  if  proved  to  increase  the  punishment,  the  previous  aoquital  or 
conviction  is  a  bar  to  such  subsequent  indictment.    Section  900  ( 1 ) . 

Evidende.] — The  act  must  have  been  done  without  legal  justification  or 
excuse  and  without  colour  of  right.  Section  541.  It  will  be  observed  that 
the  term  "wilfully"  appears  only  in  sub-paragraph  (e)  of  this  section. 

518*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who,  by  any  act  or  wilful  omission, 
obstructs  or  interrupts,  or  causes  to  be  obstructed  or  inter- 
rupted, the  construction,  maintenance  or  free  use  of  any  rail- 
way or  any  part  thereof,  or  any  matter  or  thing  appertaining 
thereto  or  connected  therewith.    55-56  V.,  c.  29,  s.  490. 

To  constitute  an  offence  the  act  must  be  done  without  legal  justification 
or  excuse  and  without  colour  of  right.     Section  541. 

A  drunken  man  got  upon  the  railway  and  altered  the  signals  and  thereby 
caused  a  luggage  train  to  pull  up  and  proceed  at  a  very  slow  pace.  It  was 
held  upon  a  case  reserved,  that  this  was  the  causing  of  an  engine  and  car- 
riage using  a  railway  to  be  obstructed.  R.  v.  Hadfield,  11  Cox  C.G.  674. 
A  person  improperly  went  upon  a  line  of  railway  and  purposely  attempted 
to  stop  a  train  approaching,  by  placing  himself  on  the  space  between  two 
lines  of  rails,  and  holding  up  his  arms  in  the  mode  adopted  by  inspectors 
of  the  line  when  desirous  of  stopping  a  train;  it  was  held  also  to  be  the 
offence  of  unlawfully  obstructing  an  engine  or  carriage  using  a  railway.  R. 
V.  Hardy,  11  Cox  CC.  656. 

519.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  twenty  dollars 
over  and  above  the  value  of  the  goods  or  liquors  so  destroyed  or 
damaged  or  to  one  month's  imprisonment  with  or  without  hard 
labour,  or  to  both,  who, — 

(a)  wilfully  destroys  or  damages  anything  containing  any 
goods  or  liquors  in  or  about  any  railway  station  or  build- 
ing or  any  vehicle  of  any  kind  on  any  railway,  or  in  any 
warehouse,  ship  or  vessel,  with  intent  to  steal  or  otherwise 
unlawfully  to  obtain  or  to  injure  the  contents,  or  any 
part  thereof;  or, 

(b)  unlawfully  drinks  or  wilfully  spills  or  allows  to  run  to 
waste  any  such  liquors,  or  any  part  thereof.  55-56  V.> 
c.  29,  s.  491. 

520.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  with  intent  to  injure  a  mine 
or  oil  well,  or  obstruct  the  working  thereof, — 

(a)  causes  any  water,  earth,  rubbish  or  other  substance  to 
be  conveyed  into  the  mine  or  oil  well  or  any  subterranean 
channel  communicating  with  such  mine  or  well ;  or, 
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(b)  damages  any  shaft  or  any  passage  of  the  mine  or  well ;  Damaging 
or,  «^»^*- 

(c)  damages,  with  intent  to  render  useless,  any  apparatus,  Damaging 
building,  erection,  bridge  or  road  belonging  to  the  mine  or  apparatus, 
well,  whether  the  object  damaged  be  complete  or  not ;  or, 

(d)  hinders  the  working  of  any  such  apparatus ;  or.  Hindering 

(e)  damages  or  unfastens,  with  intent  to  render  useless,  any  ^<>'''^in«  <>'• 
rope,  chain  or  tackle  used  in  any  mine  or  well  or  upon  any  Damaging 
way  or  work  connected  therewith.    55-56  V.,  c.  29/  s.  498. 

Colour  of  right.] — If  the  act  be  done  with  a  ooloun  of  right  it  is  no 
offence.    Section  541 ;  R.  v.  Matthews.  14  Cox  G.G.  6. 

Apparatus,  building  or  erection.] — ^A  trunk  of  wood  used  to  convey 
water  to  wash  the  earth  from  the  ore  is  an  "erection"  belonging  to  the 
mine  within  this  section.  Barwell  v.  Winterstoke.  14  Q.B.  704 ;  and  so  is  a 
scaffold  erected  at  some  distance  above  the  bottom  of  a  mine  for  the  pur- 

Kse  of  working  a  vein  of  coal  on  a  level  with  the  scaffold.    R.  v.  Whitting- 
m,  9  C.  &  P.  234. 

52 1«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  two  years'  imprisonment  who  wilfully, — 

(a)  destroys,  removes  or  damages  anything  which  forms  Damaging 
part  of,  or  is  used  or  employed  in  or  about  any  electric  or  ^1*^*1^^' 
magnetic  telegraph,  electric  light,  telephone  or  fire-alarm,  fire  ali^^'^ 
or  in  the  working  thereof,  or  for  the  transmission  of 
electricity  for  other  lawful  purposes ;  or, 

(b)  prevents  or  obstructs  the  sending,  conveyance  or  delivery  Obstructing 
of  any  communication  by  any  such  telegraph,  telephone  or  communica- 
fire-alarm  or  the  transmission  of  electricity  for  any  such  ^^^' 
electric  light,  or  for  any  such  purpose  as  aforesaid. 

2.  Every  one  who  wilfully,  by  any  overt  act,  attempts  to  Attempts, 
commit  any  such  offence  is  guilty  of  an  offence  and  liable,  on 
summary  conviction,  to  a  penalty  not  exceeding  fifty  dollars.  Penalty. 
or  to  three  months'  imprisonment  with  or  without  hard  labour. 
55-56  v.,  c.  29,  s.  492. 

To  constitute  an  offence  the  act  must  be  done  without  legal  justification 
or  excuse  and  without  colour  of  right.    Section  541. 

Vessels  and  Rafts. 

522.  Every  one  is  guilty  of  aq  indictable  offence  and  liable  Penalty. 
to  imprisonment  for  life  who  wilfully, — 

(a)  casts  away  or  destroys  any  ship,  whether  complete  or  Castin 


unfinished;  or,  aways 

27 — CBIM.  CODE. 


thip. 
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[§  528] 


Cbiminal  Code. 


Part  VIII. 


Any  act 
tending. 

Interfering 
with  signal. 


Attempt  to 
wreck. 


(b)  does  any  act  tending  to  the  immediate  loss  or  destruction 
of  any  ship  in  distress ;  or, 

(c)  interferes  with  any  marine  signal,  or  exhibits  any  false 
signal,  with  intent  to  bring  a  ship  or  boat  into  danger. 
55-56  v.,  c.  29,  s.  493. 

528.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  fourteen  years'  imprisonment  who  attempts  to  cast  away' 
or  destroy  any  ship,  whether  complete  or  unfinished.  55-56  V., 
c.  29,  s.  494. 


Penalty. 

Preventing 
or  impeding. 

Saving 
vessels. 

Person  try- 
ing to  save. 

Saving 
wreck. 


Penalty. 


Injuring 
dam,  chain 
or  raft,  etc. 


Blocking  up 
channel. 


524.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who  wilfully  prevents  or  impedes, 
or  endeavours  to  prevent  or  impede, —  , 

(a)  the  saving  of  any  vessel  that  is  wrecked,  stranded,  aban- 
doned or  in  distress ;  or, 

(b)  any  person  in  his  endeavour  to  save  such  vessel. 

2.  Every  one  who  wilfully  prevents  or  impedes,  or  endea- 
vours to  prevent  or  impede,  the  saving  of  any  wreck  is  guilty 
of  an  offence  punishable  on  indictment  or  on  summary  con- 
viction and  liable,  on  conviction  on  indictment,  to  two  years' 
imprisonment,  and,  on  summary  conviction  before  two  justices, 
to  a  fine  of  four  hundred  dollars  or  six  months'  imprisonment 
with  or  without  hard  labour.    55-56  V.,  c.  29,  s.  496. 

Wreck.'i — This  term  includes  the  cargo,  stores  and  tackle  of  any  vessel 
and  all  parts  of  a  vessel  separated  therefrom,  and  also  the  property  of 
ship- wrecked  persons.    Section  2  (41). 

525.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years'  imprisonment  who  wilfully, — 

(a)  breaks,  injures,  cuts,  loosens,  removes  or  destroys,  in 
whole  or  in  part,  any  dam,  pier,  slide,  boom  or  other  such 
work,  or  any  chain  or  other  fastening  attached  thereto,  or 
any  raft,  crib  of  timber  or  saw-logs ;  or, 

(b)  impedes  or  blocks  up  any  channel  or  passage  intended 
for  the  transmission  of  timber.    55-56  V.,  c.  29,  s.  497. 


Public  Property. 

Interfering  526.  Every  one  is  guilty  of  an  indictable  offence  and  liable 

with  marine  to  seven  years'  imprisonment  who  wilfully  alters,  removes  or 
signa  s.         conceals,  or  attempts  to  alter,  remove  or  conceal,  any  signal,' 
buoy  or  other  sea  mark  used  for  the  purposes  of  navigation. 
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2.  Every  one  who  makes  fast  any  vessel  or  boat  to  any  such  Mooring 
signal,  buoy,  or  sea  mark  itf  liable,  on  summary  conviction,  ^»»cl  *<>• 
to  a  penalty  not  exceeding  ten  dollars,  and  in  default  of  pay- 
ment to  one  month's  imprisonment*    55-56  V.,  c.  29,  s.  495. 

527«  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  Removing 
mary  conviction,  to  a  penalty  not  exceeding  fifty  dollars,  who  natural  bar 
wilfully  and  without  the  permission  of  the  Minister  of  Marine  a^rtow-.  ^' 
and  Fisheries,  the  burden  of  proving  which  permission  shall 
lie  on  the  accused,  removes  any  stone,  wood,  earth  or  other 
material  forming  a  natural  bar  necessary  to  the  existence  of  a 
public  harbour,  or  forming  a  natural  protection  to  such  bar. 
56  v.,  c.  32,  s.  1. 

528«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  seven  years*  imprisonment  who  wilfully, — 

(a)  destroys,  injures  or  obliterates,  or  causes  to  be  destroyed.  Injuring, 
injured  or  obliterated;  or, 

(h)  makes  or  causes  to  be  made  any  erasure,  addition  of  Erasure  in. 
names  or  interliiieation  of  names  in  or  upon ; 
any  writ  of  election,  or  any  return  to  a  writ  of  election,  or  any  Election 
indenture,  poll-book,  voters'  list,  certificate,  afSdavit  or  report,  documenU. 
or  any  document,  ballot  or  pap^r  made,  prepared  or  drawn  out 
according  to  any  law  in  regard  to  Dominion,  provincial,  muni- 
cipal or  civic  elections.    55-56  V.,  c.  29,  s.  503. 

Wilful  making  of  erctsurea  in  voters'  list,} — Wlien  a  returning  officer, 
appointed  to  hold  a  Dominion  election  in  an  electoral  district,  selects  one 
of  the  copies  of  lists  of  voters  sent  to  him  by  the  Clerk  of  the  Crown  in 
Chancery  pursuant  to  the  Dominion  Elections  Act,  as  the  one  which  he  will 
certify  and  forward  to  the  deputy  returning  officer,  for  use  at  one  of  the 
polling  sub-divisions,  the  copy  so  selected  becomes  a  voters'  list  within  the 
meaning  of  sec.  528,  and  it  is  an  indictable  offence  for  the  returning  officer 
wilfully  to  erase  nanses  of  voters  from  it  either  before  or  after  he  certifies 
it  and  forwards  it  to  the  deputy.  R.  v.  Duggan  (1906),  12  Can.  Cr.  Cas. 
147. 

Buildings,  Fences  and  Land  Marks. 

529.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  five  years'  imprisonment  who,  being  possessed  of  any  dwell-  xothe 
ing-house  or  other  building,  or  part  of  any  dwelling-house  or  prejudice  of 
other  building,  which  is  built  on  lands  subject  to  a  mortgage  ®7h^M  ®*^-» 
or  which  is  held  for  aoy  term  of  years  or  other  less  term,  or  at  occupied^ 
will,  or  held  over  after  the  termination  of  any  tenancy,  wilfully  offender, 
and  to  the  prejudice  of  the  mortgagee  or  owner, — 
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[§  580] 


Criminal  Code. 


Part  VIIL 


Injuring  or 

removing 

building. 


Fixture. 


(a)  pulls  down  or  demolishes,  or  be^ns  to  pull  down  or 
demolish  the  same  or  any  part  thereof,  or  removes  or 
begins  to  remove  the  same  or  any  part  thereof  from  the 
premises  on  which  it  is  erected ;  or, 

(b)  pulls  down  or  severs  from  the  freehold  any  fixture  fixed 
in  or  to  such  dwelling-house  or  building,  or  part  of  such 
dwelling-house  or  building.    55-56  V.,  c.  29,  s.  504. 

Theft  of  fixtures  by  tenant,] — See  also  sec.  360. 


Injuries 
to  fences, 
wall,  stile 
or  gate. 


Subsequent 
offence. 


580.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  twenty  dollars  over 
and  above  the  amount  of  the  injury  done,  who  wilfully  destroys 
or  damages  any  fence,  or  any  wfdl,  stile  or  gate,  or  any  purt 
thereof  respectively,  or  any  post  or  stake  planted  or  set  up  on 
any  land,  marsh,  swamp  or  land  covered  by  water,  on  or  as 
the  boundary  or  part  of  the  boundary  line  thereof,  or  in  lieu 
of  a  fence  thereto. 

*  2.  Every  one  who,  having  been  convicted  of  any  such  offence, . 
afterwards  commits  any  such  offence  is  liable,  on  summary  con- 
viction, to  three  months'  imprisonment  with  hard  labour.    55-56 
v.,  c.  29,  s.  507. 

Colour  of  right,] — The  "colour  of  right*'  on  the  part  of  the  defendant, 
which  under  Cr.  Ck>de  sec.  541,  removes  the  criminal  character  of  an  act 
of  damage  to  property,  means  an  honest  belief  in  a  state  of  facts,  which 
if  it  actually  existed,  would  constitute  a  legal  justification  or  excuse. 
Proof  of  such  "colour  of  right,"  in  respect  of  the  destruction  of  a  fence 
•complained  of  under  this  section  ousts  the  jurisdiction  of  the  magistrate 
to  summarily  try  the  charge.  The  King  v.  Johnson,  8  Can.  Cr.  Cas.  123, 
7  O.L.R.  526. 

Where  a  justice  of  the  peace  proceeded  with  a  charge  of  destroying  a 
line  fence  although  it  appeared  that  the  defendant  pulled  down  the  fence 
where  it  crossed  a  road  long  used  by  the  public  and  that  the  title  to  the 
land  was  therefore  in  question  and  the  magistrate's  jurisdiction  ousted, 
the  right  to  certiorari  is  not  taken  away  by  an  appeal  to  the  county  court 
being  entered  under  Code  sec.  749  for  the  county  court  had  no  juris- 
diction to  rehear  a  case  in  which  there  was  no  jurisdiction  below.  The 
magistrate  should  have  stopped  the  trial  as  soon  as  he  found  that  the 
title  to  land  was  in  question  whether  the  dispute  was  as  to  the  right  or 
estate  in  the  soil  or  merely  as  to  a  right  of  way  or  easement  thereon. 
Ex  parte  Roy  (1907),  12  Can.  Cr.  Cas.  533   (N.B.). 

Unregistered  plans  as  emdence,] — The  defendant  -  was  convicted  under 
this  section  for  unlawfully  and  wilfully  destroying  or  damaging  a  certain 
fence  upon  the  land  of  the  complainant.  It  was  held  that  the  convicting 
magistrate  erred  in  disregarding  plans  of  the  locus  because  they  were  not 
registered.  Where  lots  are  sold  in  sections  pursuant  to  a  plan  of  the 
whole  made  by  or  for  the  owner  of  the  whole,  according  to  which  he  sells 
the  parts,  the  plan  is  good  to  establish  such  a  lane  among  the  different  sub- 
owners,  whether  registered  or  not.  R.  v.  Johnson  (1904),  8  Can.  Cr.  Cas. 
123,  7  O.L.R.  526. 
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581.  Every  oHe  is  guilty  of  an  indictable  offence  and  liable  Injuring  or 
to  seven  years'  imprisonment  who  wilfully  pulls  down,  defaces,  JJ^^g^f^j. 
alters  or  removes  any  mound,  land  mark,  post  or  monument  eating 
lawfully  erected,  planted  or  placed  to  mark  or  determine  the  boundaries 
boundaries  of  any  province,  county,  city,  town,  township,  parish  county,^et^ 
or  other  municipal  division.    55-56  V.,  c.  29,  s.  .505. 

Before  the  Code  it  was  held  that  the  misdemeanour  mentioned  in  sec.  107 
of  C.S.C.  ch.  77,  from  which  R.S.C.  ch.  168,  sees.  56  and  57,  and  afterwards 
Code  sees.  531  and  532  are  derived  could  only  be  committed  in  relation  to 
boundaries  or  landmarks  which  had  been  legally  placed  by  a  land  surveyor 
or  with  all  the  formalities  required  by  that  statute  to  mark  the  limit  or 
line  between  two  adjoining  owners,  and  did  not  apply  to  the  boundary 
marks  of  an  Indian  reserve  placed  on  government  property,  and  removed 
upon  a  new  survey  by  the  authority  of  the  Government  department  al- 
though the  land  marks  had  meanwhile  been  adopted  as  a  parish  boundary 
for  local  purposes.     R^.  v.  Austin   (1885),  11  Que.  L.R.  76,  Tessier,  J. 

582*  Every  one  is  guilty  of  an  indictable  offence  and  liable  injuring  or 
to  five  years'  imprisonment,  who  wilfully  defaces,  alters  ^^  ^^^^  a, 
removes  any  mound,  land  mark,  post  or  monument  lawfully  ^^  marks. ' 
placed  by  any  land  surveyor  to  mark  any  limit,  boundary  or 
angle  of  any  concession,  range,  lot  or  parcel  of  land. 

2.  It  is  not  an  offence  for  any  land  surveyor  in  his  opera-  Saving, 
tions  to  take  up  such  posts  or  other  boundary  marks  when 
necessary,  if  he  carefully  replaces  them  as  they  were  before. 
55-56  v.,  c.  29,  s.  506. 

Surveyors*  boundary  posts.] — See  note  to  sec.  531. 
Colour  of  right.] — See  sec.  541. 

Trees,  Vegetables,  Boots  and  Plants. 

588.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  injuries  to 
mary  conviction,  to  a  penalty  not  exceeding  twenty-five  dollars  ^^^»  ®*^' 
over  and  above  the  amount  of  the  injury  done,  or  to  two  months' 
imprisonment  with  or  without  hard  labour,  who  wilfully  des- 
troys or  damages  the  whole  or  any  part  of  any  tree,  sapling  or 
shrub,  or  any  underwood,  wheresoever  the  same  is  growing, 
the  injury  done  being  to  the  amount  of  twenty-five  cents,  at 
the  least. 

2.  Every  one  who,  having  been    convicted    of    any  such  Second 
offence,  afterwards  commits  any  such  offence  is  liable,  on  sum-  offence. 
mary  conviction,  to  a  penalty  not  exceeding  fifty  dollars  over 
and  above  the  amount  of  the  injury  done,  or  to  four  months' 
imprisonment  with  hard  labour. 
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Subsequent 
offence.* 


3.  Every  one  who,  having  been  twice  convicted  of  any  such 
offence,  afterwards  commits  any  such  offence,  is  guilty  of  an 
indictable  offence  and  liable  to  two  years'  imprisonment.  55-56 
v.,  c.  29,  s.  508. 

Form  of  charge.'] — ^No  information,  summons,  conviction,  order  or  other 
proceeding  shall  be  glad  to  charge  two  offences,  or  shall  be  held  to  be  un- 
certain on  account  of  its  stating;  the  offence  to  have  been  committed  in 
different  modes,  or  in  respect  of  one  or  other  of  several  articles,  either 
conjunctively  or  disjunctively,  for  example,  in  charging  an  offence  under 
sec.  633  it  may  be  allied  that  "the  defendant  unlawfully  did  cut,  break, 
root  up  and  otherwise  destroy  or  damage  a  tree,  sapling  or  shrub";  and  it 
shall  not  be  necessary  to  define  more  particularly  the  nature  of  the  act 
done,  or  to  state  whether  such  act  was  done  in  respect  of  a  tree,  or  a  a&p- 
ling,  or  a  shrub.  Code  sec.  725.  This  probably  dispenses  with  the  neces- 
sity of  using  the  word  ''wilfully"  in  describing  this  particular  offence. 

Compensation  to  person  aggrieved,] — ^Where  the  expression  ''over  and 
above  the  amount  of  injury  done/'  is  used,  it  does  not  mean  that  the  pen- 
alty "over  and  abqve,  etc,"  is  to  go  to  the  Crown  and  the  sum  assessed  as 
"the  amount  of  injury  done"  is  to  go  to  the  party  aggrieved.  It  is  not 
intended  that  there  shall  be  two  penalties,  but  that  the  amount  of  the 
whole  penalty  shall  be  arrived  at  by  ascertaining  the  damages  and  then 
adding  thereto  such  simi,  not  exceeding  $50,  as  the  justice  may  deem 
proper.  By  sec.  539  provision  is  made  whereby  the  justice  may  award  a 
sum  not  exceeding  $20  in  Che  cases  there  mentioned,  as  "compensation" 
to  be  paid  in  the  case  of  private  property  to  the  person  aggrieved.  If  it 
had  been  intended  that  the  "amount  of  injury  done"  mentioned  in  sec. 
533  should  be  ascertained  and  paid  as  compensation  to  the  aggrieved  per- 
son, it  is  fair  to  expect  it  would  have  so  stated.  Why  the  justice  should 
fix  the  penalty  by  first  ascertaining  the  amount  of  damage  done  is  ex- 
plained oy  reference  to  sec.  729,  which  authorizes  the  justice  for  a  first 
offence  to  discharge  the  offender  from  his  conviction  upon  his  paying  the 
aggrieved  person  the  damages  and  costs,  or  either,  as  ascertained  by  the 
justice.    R.  V.  Tebo  (1889),  1  Terr.  L.R.  196. 

Colour  of  right.] — See  sec.  541. 

Proving  previous  conviction,] — See  sec.  982. 


Injuries  to 
▼egetable 
productions 
in  gardens. 


Subsequent 
offence. 


584.  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction,  to  a  penalty  not  exceeding  twenty  dollars  over 
and  above  the  amount  of  the  injury  done,  or  to  three  months' 
imprisonment  with  or  without  hard  labour,  who  wilfully  de- 
stroys, or  damages  with  intent  to  destroy,  any  vegetable  pro- 
duction growing  in  any  garden,  orchard,  nursery  ground,  house, 
hot-house,  green-house  or  conservatory. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence, 
afterwards  commits  any  such  offence  is  guilty  of  an  indictable 
offence,  and  liable  to  two  years'  imprisonment.  55-56  V.,  c.  29, 
B.  509. 

Colour  of  right,] — See  sec.  641. 

Proving  previous  contnc^ton.] — See  sec.  982. 
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58  5«  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  Injuries  to 
mary  conviction,  to  a  penalty  not  exceeding  five  dollars  over  p^^^j^j^^. 
and  above  the  amount  of  the  injury  done,  or  to  one  month  ^s  ing  else- 
imprisonment  with  or  without  hard  labour,  who  wilfully  de-  where, 
stroys,  or  damages  with  intent  to  destroy,  any  cultivated  root 
or  plant  used  for  the  food  of  man  or  beast,  or  for  medicine,  or 
for  distilling,  or  for  dyeing,  or  for  or  in  the  course  of  any 
manufacture,  and  growing  in  aby  land,  open  or  inclosed,  not 
being  a  garden,  orchard  or  nursery  ground. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence,  Subsequent 
afterwards  commit^  any  such  offence  is  liable,  on  summary  0^®^^- 
conviction,  to  three  months'  imprisonment  with  hard  labour. 
55-56  v.,  c.  29,  s.  510. 

Colour  of  right. ^ — See  sec.  541. 

Proving  previous  conviction,] — See  sec.  982. 

Cattle  and  Other  Animals, 

586«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty. 
to  two  years'  imprisonment  who  wilfully, — 

(a)  attempts  to  kill,  maim>  wound,  poison  or  injure  any  Attempt  to 
cattle,  or  the  young  thereof ;  or,  '  i°j"'®  «**^«- 

(b)  places  poison  in  such  a  position  as  to  be  easily  partaken  Poison 
of  by  any  such  animal.    55-56  V.,  c.  29,  s.  500.  «*"^«- 

587«  Every  one  is  guilty  of  an  offence  and  liable,  on  sum-  Injuries  to 
mary  conviction,  to  a  penalty  not  exceeding  one  hundred  dollars  ^^^^^  , 
over  and  above  the  amount  of  injury  done,  or  to  three  months' 
imprisonment  with  or  without  hard  labour,  who  wilfully  kills, 
maims,  wounds,  poisons  or  injures  any  dog,  bird,  beast,  or  other 
animal,  not  being  cattle,  but  being  either  the  subject  of  larceny 
at  common  law,  or  being  ordinarily  kept  in  a  state  of  confine- 
ment, or  kept  for  any  lawful  purpose. 

2.  Every  one  who,  having  been  convicted  of  any  such  offence,  Subsequent 
afterwards  commits  any  offence  under  this  section,  is  guilty  o^c^c®- 
of  an  indictable  offence,  and  liable  to  a  fine  or  imprisonment, 
or  both,  in  the  discretion  of  the  court.    55-56  V.,  c.  29,  s.  501. 

As  to  injuries  to  cattle  see  sec.  510  (B)    (b),  and  the  statutory  defini- 
tion of  the  word  cattle  in  sec.  2  ( 5 ) . 

Punishment  on  indictment.] — See  sec.   1052  as  to  offences  under  the 
second  sub-section. 

Enforcing  penalty  on  summary  conviction.] — See  sec.  739  and  740. 
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Award  of  coats  and  damages  to  oumer.] — ^Where  separate  convictioiis 
have  been  irregularly  made  upon  one  information  for  killing  two  doga, 
the  magistrate  may  return  to  a  certiorari  a  single  amended  conviction 
conforming  to  the  minute  of  adjudication  and  apportioning  the  fine  and 
damages  for  the  killing  of  each  dog.  The  award  of  costs  to  the  owner 
of  the  dog  on  whose  behalf  his  wife  had  laid  the  information,  instead  of 
to  the  informant  is  a  mere  irregularity  which  is  cured  by  sec.  1 124  of 
the  Code.     Ex  parte  Grey    (1906),  12  Can.  Cr.  Cas.  481    (N3.). 

■ 

Threats  by  588«  Every  one  is  guilty  of  an  indictable  offence  and  liable 

•^^•urc^ttle  *^  *^^  years'  imprisonment  who  sends,  deliveis  or  utters,  or 
*  directly  or  indirectly  causes  to  be  received,  knowing  the  con- 
tents thereof,  any  letter  or  writing  threatening  to  kill,  maim, 
wound,  poison  or  injure  any  cattle.    55-56  V.,  c.  29,  s.  502. 

Under  sec.  510  it  is  an  indictable  offence  to  wilfully  destroy  of  damage 
any  cattle,  or  the  young  thereof,  by  killing,  maiming,  poisoning  or  wound- 
ing, and  by  sec.  2  (5)  the  term  "cattle"  includes  any  horse  mule,  ass, 
swine,  sheep  or  goat,  as  well  as  any  neat  cattle  or  animal  of  the  bovine 
species,  and  by  whatever  technical  or  familiar  name  known,  and  shall  apply 
to  one  animal  as  well  as  to  many.  This  definition  seems  wide  enough  of 
itself  to  include  the  young  of  any  of  the  animals  of  the  classes  mentioned. 
It  will  be  observed  that  threats  to  kill  a  dog  or  other  animals  not  being 
cattle  (see  sec.  637)  are  not  within  this  section. 


Injuries  to 
other  pro- 
perty. 


Penalty. 


Damage. 


Imprison- 
ment. 


Cases  not  Specially  Provided  for. 

589«  Every  one  who  wilfully  commits  any  damage,  injury 
or  spoil  to  or  \ipon  any  real  or  personal  property,  either  cor- 
poreal or  incorporeal,  and  either  of  a  public  or  private  nature, 
for  which  no  punishment  is  hereinbefore  provided,  is  guilly 
of  an  offence  and  liable,  on  summary  conviction,  to  a  penalty 
not  exceeding  twenty  dollars,  and  such  further  sum;  not  exceed- 
ing twenty  dollars,  as  appears  to  the  justice  to  be  a  reasonable 
compensation  for  the  damage,  injury  or  spoil  so  committed,  to 
be  paid  in  the  case  of  private  property  to  the  person  aggrieved. 

2.  If  such  sums  of  money,  together  with  the  costs,  if  ordered, 
are  not  paid  either  immediately  after  the  conviction,  or  within 
such  period  as  the  justice,  at  the  time  of  the  conviction  appoints, 
the  justice  may  cause  the  offender  to  be  imprisoned  for  any 
term  not  exceeding  two  months,  with  or  without  hard  labour. 
55-56  v.,  c.  29,  s.  511. 

Evidence,]— In  Gayford  v.  Chouler,  [1898]  1  Q.B.  316,  the  defendant 
walked  across  the  respondent's  field  after  notice  to  desist,  and  injured  the 
high  grass  to  the  extent  of  6d,,  and  it  was  held  by  Day  and  Lawrance,  JJ., 
that  this  constituted  a  malicious  injury  to  property,  for  which  the  appellant 
could  properly  be  convicted. 

In  Roper  v.  Knott,  [1898]  1  Q.B.  686,  the  defendant  was  a  milk  earner 
in  the  employment  of  the  prosecutor,  and  the  alleged  offence  consisted  in 
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adding  water  to  the  milk  delivered  to  him  for  carriage  to  the  prosecutor's 
customers.  The  magistrate  found  that  the  addition  was  made  for  the  pur- 
pose of  enabling  the  defendant  to  make  a  profit  for  himself  by  selling  the 
surplus  milk  and  not  accounting  for  it,  but  that  there  was  no  intention  to 
injure  the  prosecutor.  The  court  for  Crown  cases  reserved  held  that  an 
intention  to  injure  the  owner  of  the  property  was  not  essential  to  the 
offence  and  that  the  defendant  should  be  convicted. 

Railtoay  property.} — See  the  Railway  Act  and  Code  sees.  510,  617  and 
518. 

Uncertainty  in  conviction,'] — Upon  a  summary  conviction  under  Code 
sec.  539  for  wilful  injury  to  property  it  is  necessary  that  the  conviction 
should  specify  the  particular  act  done  and  the  nature  of  the  property 
damaged,  otherwise  the  conviction  will  be  void  for  uncertainty  and  will  not 
support  a  commitment  in  similar  terms.  The  King  v.  Leary,  8  Can.  Cr. 
Cas.  141. 

But  by  Code  sec/  725,  "no  information,  summons,  conviction,  order  or 
other  proceeding  shall  be  held  to  charge  two  offences,  or  shall  be  held  to 
be  uncertain  on  account  of  its  stating  the  offence  to  have  been  committed 
in  different  modes  or  in  respect  of  one  or  other  of  several  articles,  either 
conjunctively  or  disjunctively." 

Nor  is  it  a  sufficient  objection  to  an  information  or  summary  con- 
viction that  it  does  not  contain  the  name  of  the  person  injured  or  that 
it  does  not  state  who  is  the  owner,  or  specify  the  means  by  which  the  offence 
was  committed,  or  that  it  does  not  name  or  describe  with  precision  any 
person  or  thing  but  particulars  may  be  ordered  to  be  given  by  the  prose- 
cutor as  to  these,  if  the  justice  thinks  it  necessary  for  a  fair  trial.  Code 
sec.  723. 

A  conviction  which  alleged  that  the  defendant  unlawfully  and  mali- 
ciously committed  damage,  injury  and  spoil  to  and  upon  the  real  and  per- 
sonal property  of  the  prosecutor,  but  did  not  allege  the  particular  act 
done  and  the  nature  and  quality  of  the  property  damaged,  was  held  bad 
for  uncertainty.  Re  Donelly,  20  U.C.C.P.  165;  R.  v.  Spain  (1889),  18  Ont. 
R.  385;  R.  v.  Coulson  (1893),  1  Can.  Cr.  Cas.  114. 

A  conviction  under  this  section  should  clearly  shew  whether  the  damage, 
injury  or  spoil  complained  of,  is  done  to  real  or  personal  property,  stating 
what  property,  and  what  is  the  amount  which  the  justice  has  ascertained  to 
be  reasonable  compensation.     R.  v.  Caswell   (1870),  20  U.C.C.P.  275. 

Claim- of  right,] — See  sees.  540  and  541. 

Limitation. 

540*  Nothing  in  the  last  preceding  section  extends  to, —       Fair  claim 

(a)  any  case  where  the  person  acted  under  a  fair  and  reason-  of  right, 
able  supposition  that  he  had  a  right  to  do  the  act  com- 
plained of;  or, 

(b)  any  trespass,  not  being  wilful  and  malicious,  committed  Sporting, 
in  hunting  or  fishing,  or  in  the  pursuit  of  game.    55-56  V., 

c.  29,  s.  511. 

Claim  of  right.] — ^In  R.  v.  Clemens,  [1898]  1  Q.B.  556,  the  court  for 
Crown  cases  reserved  (Russell,  C.J.,  and  Grantham,  Wright,  Bigham  and 
Darling,  JJ. ) ,  laid  down  that  the  proper  direction  to  be  given  to  a  jury  on 
an  indictment  for  malicious  injury  to  property  where  it  is  claimed  by  the 
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Colour  of 
right. 


Partial 
interest. 


Fraud. 


defendant  that  the  act  was  done  in  the  assertion  of  a  right,  is:  Did  the 
defendants  do  what  they  did  in  exercise  of  a  supposed  ri^ht  ?  And  if  they 
did,  but  on  the  facts  before  them  the  jury  are  of  opinion  that  the  de- 
fendants did  more  damage  than  they  could  reasonably  suppose  to  be  neces- 
sary for  the  assertion  or  protection  of  the  alleged  right,  than  that  the  jury 
ought  to  find  them  guilty  of  malicious  damage.  In  this  case  two  wooden 
structures  were  erected  on  a  piece  of  meadow  land  on  the  sea  shore,  over 
which  the  defendants  claimed  to  have  certain  rights  of  user  for  recreation 
and  for  mending  and  drying  nets,  etc.,  and  the  defendants  in  the  assertion 
of  these  rights  pulled  down  the  buildings  and  threw  them  into  the  sea. 
The  court  held  that  this  was  an  excess  of  damage  for  which  they  might 
properly  be  convicted. 

On  a  prosecution  for  malicious  damage  to  property,  the  accused  cannot 
claim  that  they  were  acting  under  a  fair  and  reasonable  supposition  that 
they  had  a  right  to  do  the  act  complained  of,  if  it  appears  that  the  supposed 
right  was  one  which,  under  the  circumstances,  could  not  exist  in  law 
although  the  accused  had  a  bona  fide  belief  that  these  acts  were  legal. 
White  v.  Feast,  L.R.  7  Q.B.  353,  36  J.P.  36;  Brooks  v.  Hamlyn  (1899), 
63  J.P.  216. 

Under  this  section  the  magistrate's  jurisdiction  in  respect  of  a  charge  of 
wilful  injury  to  property  is  not  ousted  unless  the  act  was  done  under  a 
fair  and  reasonable  supposition  of  right,  and  the  ma^^strate  has  jurisdiction 
to  summarily  try  the  charge  notwithstanding  the  mere  belief  of  the  aecused 
that  he  had  a  right  to  do  the  fLCt  complained  of.  R.  v.  Davy  ( 1900 ) ,  4  Can. 
Cr.  Cas.  28  (Ont.  C.A.). 

541.  Nothing  shall  be  an  offence  under  any  of  the  foregoing 
provisions  of  this  Part  unless  it  is  done  without  legal  justifica- 
tion or  excuse,  and  without  colour  of  right. 

2.  Where  the  offence  consists  in  an  injury  to  anything  in 
which  the  offender  has  an  interest,  the  existence  of  such  interest, 
if  partial,  shall  not  prevent  his  act  being  an  offence,  and  if 
total,  shall  not  prevent  his  act  being  an  offence,  if  done  with 
iiiitent  to  defraud.    55-56  V.,  c.  29,  s.  481. 

'^Colour  of  r%ghV*'\ — The  "colour  of  right"  on  the  part  of  the  defendant, 
which  under  this  section  removes  the  criminal  character  of  an  act  of 
damage  to  property,  means  an  honest  belief  in  a  state  of  facts,  which  if  it 
actually  existed,  would  constitute  a  legal  justification  or  excuse.  The  King 
V.  Johnson,  8  Can.  Cr.  Cas.  123,  7  O.L.R.  625. 

Arson  where  property  owned  by  accused."] — See  note  to  sec.  511. 


Penalty. 


Ill-treating 
animal. 


Cruelty  to  Animals. 

542*  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction  before  two  justices,  to  a  penalty  not  exceeding 
fifty  dollars,  or  to  three  months'  imprisonment  with  or  without 
hard  labour,  or  to  both,  who, — 

(a)  wantonly,  cruelly  or  unnecessarily  beats,  binds,  ill-treats, 
abuses,  overdrives  or  tortures  any  cattle,  poultry,  dog, 
domestic  animal  or  bird,  or  any  wild  animal  or  bird  in 
captivity;  or, 


Part  VIIL  Criminal  Code.  [§  542]  427 

(b)  while  driving  any  cattle  or  other  animal  is,  by  negli-  Injures  by 
gence  or  ill-usage  in  the  driving  thereof,  the  means  where-  iJl-»»»a«e. 
by  any  mischief,  damage  or  injury  is  done  by  any  such 

cattle  or  other  animal ;  or, 

(c)  in  any  manner  encourages,  aids  or  assists  at  the  fight-  Fighting  of 
ing  or  baiting  of  any  bull,  bear,  badger,  dog,  cock,  or  other  an^*»*^- 
kind  of  animal,  whether  of  domestic  or  wild  nature.    55-56 

v.,  c.  29,  8.  512 ;  58-59  V.,  c.  40,  s.  1. 

Unneoeaaarily  heats,  etc.] — ^^'Unnecessarily"  here  means  "without  good 
reason."  Ford  v.  Riley,  23  Q.B.D.  203;  Murphy  v.  Manning,  2  Ex.  D.  307; 
R.  ▼.  McDonagh,  28  L.R.Ir.  204. 

Cruelty,] — ^The  use  of  an  overdraw  check  rein  on  a  horse  is  ordinarily 
not  an  offence  under  this  section  although  it  causes  discomfort  to  the 
animal.    Society  y.  Lowry  (1894),  17  Montreal  Legal  News  118. 

The  cutting  of  the  combs  of  cocks  to  fit  them  for  fighting  or  winning 
prizes  at  exhibitions  has  been  held  to  be  cruelty.  Murphy  ▼.  Manning, 
L.R.  2  Ex.  D.  307;  but  as  to  dishorning  cattle  the  better  opinion  appears 
to  be  that  it  is  not  an  offence;  Callaghan  v.  Society,  11  Cox  G.C.  101; 
although  it  was  held  to  be  in  Ford  v.  Wiley,  L.R.  23,  Q.B.D.  203. 

The  spaying  of  sows  is  not  cruelty.  Lewis  v.  Fermor,  L.R.  18  Q.B.D. 
532. 

In  Benford  v.  Sims,  [1898]  2  Q.B.  641,  a  person  was  accused  under  the 
Summary  Jurisdiction  Acts  of  cruelly  ill-treating  a  horse  by  causing  it 
to  be  worked  while  in  an  unfit  state,  and  was  held  to  be  properly  con- 
victed, although  the  offence  actually  proved  was  that  he  had  knowingly 
counselled  the  owner  of  the  horse  to  cause  the  cruelty  to  be  committed. 
(Code  sec.  69). 

In  King  v.  Cable,  [1906]  1  K.B.  719  the  defendant  was  convicted  for 
that  he  did  cruelly  ill-treat,  abuse  and  torture  five  cows  by  causing  them 
to  be  over-stocked  with  milk.  The  defendant  contended  that  the  conviction 
was  bad  in  that  it  was  a  conviction  for  five  separate  and  distinct  offences; 
but  the  Divisional  Court  affirmed  the  conviction  on  the  ground  that  an  act  or 
omission  affecting  several  animals  may  constitute  a  single  offence.  And 
see  Code  sec.  725. 

Section  642  expressly  includes  birds,  but  apart  from  the  statutory  defini- 
tion it  has  been  held  that  tame  linnets  are  within  the  protection  of  a 
statute  punishing  cruelty  to  "domestic  animals."  Colam  v.  Paeett,  12 
Q.B.D.  66.  * 

Cruelty  to  animals  in  transit.] — See  sees.  544  and  645. 
Share  of  fine  to  informant,] — See  sec.  1043. 

Information.] — An  information  and  summons  thereon  both  describing 
the  offence  as  "unlawfully  abusing  a  mare  contrary  to  sec.  542  of  the 
Criminal  Code,"  sufficiently  describe  an  offence  under  this  section  without 
specific  mention  of  any  of  the  words  "wantonly,"  "cruelly,"  or  "unnecessar- 
ily," which  are  used  in  that  section.  The  King  v.  Cornell,  8  Can.  Cr.  Cas. 
416. 

Appeal,} — ^Where  an  information  is  laid  in  the  name  of  an  individual 
describing  himself  as  the  agent  of  a  society  named,  the  society  does  not 
thereby  become  a  party  to  the  proceedings  and  it  has  no  locus  standi  to 
appeal  from  the  justices'  order  dismissing  the  charge;  the  notice  of  appeal 
must  in  such  case  be  taken  in  the  name  of  the  agent  personally,  other- 
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wise  it  may  be  quashed.    Canadian  Society,  etc.  ▼.  L&uiBon  (1899),  4  Can. 
Cr.  Cas.  354  (Que.). 

Limitation  of  time.] — ^The  prosecution  must  take  place  within  three 
months  from  the  commission  of  the  offence.    Section  1140. 

Keeping  548«  Every  one  is  guilty  of  an  offence  and  liable,  on  som- 

cock-pit.  mary  conviction  before  two  justices,  to  a  penalty  not  ex- 
ceeding fifty  dollars,  or  to  three  months'  imprisonment,  with 
or  without  hard,  labour,  or  to  both,  who  builds,  makes, 
maintains  or  keeps  a  cock-pit  on  premises  belonging  to  or 
occupied  by  him,  or  allows  a  cock-pit  to  be  built,  made,  main- 
tained or  kept  on  premises  belonging  to  or  occupied  by  him. 
Confiacation.  2.  All  cocks  found  in  any  such  cock-pit,  or  on  the  premises 
wherein  such  cock-pit  is,  shall  be  confiscated  and  sold  for  the 
benefit  of  the  municipality  in  which  such  cock-pit  is  situatedi 
55-56  v.,  c.  29,  s.  513. 

Share  of  fine  to  informant,] — See  sec.  1043. 

Limitation  of  time,] — The  prosecution  must  be  commenced  within  three 
months  from  the  commission  of*  the  offence.    Section  1140. 


Conveyance 
of  cattle 
without 
proper  rest 
and  nour- 
ishment by 
railways,  etc. 


Reckoning 
period. 


Saving. 


544.  No  railway  company  within  Canada  whose  railway 
forms  any  part  of  a  line  of  road  over  which  cattle  are  conveyed 
from  one  province  to  another  province,  or  from  the  United* 
States  to  or  through  any  province,  or  from  any  part  of  a  pro- 
vince to  another  part  of  the  same,  and  no  owner  or  master  o£ 
any  vessel  carrying  or  transporting  cattle  from  one  province  to 
another  province,  or  within  any  province,  or  from  the  United 
States  to  or  through  any  province,  shall  confine  the  same  int 
any  car,  or  vessel  of  any  description,  for  a  longer  period  than 
twenty-eight  hours  without  unlading  the  same  for  rest,  water 
and  feeding  for  a  period  of  at  least  five  consecutive  hours., 
unless  prevented  from  so  unlading  and  furnishing  water  and 
food  by  storm  or  other  unavoidable  cause,  or  by  necessary  delay 
or  detention  in  the  crossing  of  trains. 

2.  In  reckoning  the  period  of  confinement,  the  time  during 
which  the  cattle  have  been  confined  without  such  rest,  and 
without  the  furnishing  of  food  and  water,  on  any  connecting 
railway  or  vessels  from  which  they  are  received,  whether  in  the 
United  States  or  in  Canada,  shall  be  included. 

3.  The  foregoing  provisions  as  to  cattle  being  unladen  shall 
not  apply  when  cattle  are  carried  in  any  car  or  vessel  in  whicb 
they  have  proper  space  and  opportunity  for  rest,  and  proper 
food  and  water. 
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4.  Cattle  so  unloaded  shall  be  properly  fed  and  watered  dur-  Care 
ing  such  rest  by  the  owner  or  person  having  the  custody  thereof  necessary, 
or,  in  case  of  his  default  in  so  doing,  by  the  railway  company, 

or  owner  or  master  of  the  vessel  transporting  the  same,  at  the 
expense  of  the  owner  or  person  in  custody  thereof;  and  such' 
company,  owner  or  master  shall  in  such  case  have  a  lien  upon  Lien  for 
such  cattle  for  food,  care  and  custody  furnished  and  shall  not  '^^• 
be  liable  for  any  detention  of  such  cattle.  < 

5.  Where  cattle  are  unladen  from  cars  for  the  purpose  of  Sanitary 
receiving  food,  water  and  rest,  the  railway  company  then  having  Precautions, 
charge  of  the  cais  in  which  they  have  been  transported  shall; 

except  during  a  period  of  frost,  clear  the  floors  of  such  cars; 
and  litter  the  same  properly  with  clean  sawdust  or  sand  before 
reloading  them  with  live  stock. 

6.  Every  railway  company,  or  owner  or  master  of  a  vessel,  Penalty, 
having  cattle  in  transit,  or  the  owner  or  person  having  the 
custody  of  such  cattle,  as  aforesaid,  who  knowingly  and  wilfully 

fails  to  comply  with  the  foregoing  provisions  of  this  section,  is 
liable  for  every  such  failure  on  summary  conviction  to  a  penalty 
not  exceeding  one  hundred  dollars.    55-56  Y.,  c.  29,  s.  514. 

Limitation  of  time,^ — ^By  sec.  1140  it  is  provided  that  no  prosecution 
for  this  offence,  or  action  for  penalties  or  forfeiture  shall  be  commenced 
after  the  expiration  of  three  months  from  the  commission  of  the  offence. 

545*  Any  peace  officer  or  constable  may,  at  all  times  enter  Search  of 
any  premises  where  he  has  reasonable  grounds  for  supposing  P'e***^*®^. 
that  any  car,  truck  or  vehicle  as  to  which  any  company  or 
person  has  failed  to  comply  with  the  provisions  of  the  last 
preceding  section,  is  to  be  found,  or  enter  on  board  any  vessel 
in  respect  whereof  he  has  reasonable  grounds  for  supposing  that 
any  company  or  person  has,  on  any  occasion,  so  failed. 

2.  Every  one  who  refuses  admission  to  such  peace  officer  or  Obstructing 
constable  is  guilty  of  an  offence  and  liable,  on  summary  con-  officer, 
viction,  to  a  penalty  not  exceeding  twenty  dollars  and  not  less 
than  five  dollars,  and  costs,  and  in  default  of  payment,  to  thirty  ,  ' 

days'  imprisonment.    55-56  V.,  c.  29,  s.  515. 

Time.} — A  prosecution  against  a  railway  company  for  refusing  to  admit 
the  peace  officer  to  the  car  must  be  commenced  within  three  months  from 
the  commission  of  the  offence.    Sec.  1140. 
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PART  IX, 

OFFENCES  RELATING  TO  BANK  NOTES^  COIN  AND  COUNTERFEIT 

MONEY. 


Definitions. 

'Current 
gold  or 
silver  coin.' 


•Current 
copper  coin. 


'Counterfeit.' 

•Gild.' 

•Silver.' 


•Utter.' 

'Counterfeit 
token  of 
value.' 


Interpretation. 

546«  In  this  Part,  unless  the  context  otherwise  requires, — 

(a)  *  current  gold  or  silver  coin,'  includes  any  gold  or  silver 
coin  of  any  of  His  Majesty's  mints,  or  gold  or  silver  coin 
of  any  foreign  prince  or  state  or  country,  or  other  gold  or 
silver  coin  lawfully  current,  by  virtue  of  any  proclamation 
or  otherwise,  in  any  part  of  His  Majesty's  dominions ; 

(b)  'current  copper  coin'  includes  copper  coin  coined  in 
any  of  His  Majesty's  mints,  or  lawfully  current,  by  virtue 
of  any  proclamation  or  otherwise,  in  any  part  of  His 
Majesty's  dominions; 

(c)  'counterfeit'  means  false,  not  genuine; 

(d)  'gild'  and  'silver'  applied  to  coin,  include  casing  with 
gold  or  silver  respectively,  and  washing  and  colouring  by 
any  means  whatsoever  with  any  wash  or  materials  capable 
of  producing  the  appearance  of  gold  or  silver  respectively ; 

(e)  'utter'  includes  'tender'  and  'put  off'; 

(f)  'counterfeit  token  of  value'  means  any  spurious  or 
counterfeit  coin,  paper  money,  inland  revenue  stamp, 
postage  stamp,  or  other  evidence  of  value,  by  whatever 
technical,  trivial  or  deceptive  designation  the  same  may  be 
described,  and  includes  also  any  coin  or  paper  money, 
which  although  genuine  has  no  value  as  money.  55-56  V., 
c.  29,  s.  460 ;  63-64  V.,  c.  46,  s.  3. 

Counterfeit.'] — When  upon  the  trial  of  any  person  it  becomes  necessary 
to  prove  that  any  coin  produced  in  evidence  against  such  person  is  false  or 
counterfeit  it  shall  not  be  necessary  to  prove  the  sameto  be  false  and 
counterfeit  by  the  evidence  of  any  money er  or  other  officer  of  His  Majesty's 
mint,  or  other  person  employed  in  producing  the  lawful  coin  in  His 
Majesty's  dominions  or  elsewhere,  whether  the  coin  counterfeited  is  current 
coin,  or  the  coin  of  any  foreign  prince,  state  or  ooimtry,  not  current  in 
Canada,  but  it  shall  be  sufficient  to  prove  the  same  to  be  false  or  counter- 
feited by  the  evidence  of  any  witness.     Section  980. 

^  A  coin  made  by  splitting  two  genuine  coins  and  joining  the  heads 
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together  bo  as  to  make  a  double-headed  coin  has  been  held  in  Australia  to 
be  a  counterfeit.    R.  ▼.  McMahon  (1894),  15  N.S.W.  Law  Rep.  131. 

A  genuine  sovereign  which  had  been  fraudulently  filed  at  the  edges  to 
such  an  extent  as  to  reduce  the  weight  by  one  twenty-fourth  part,  and  to 
remove  the  milling  entirely  or  almost  entirely,  and  to  which  a  new  milling 
has  been  added  in  order  to  restore  the  appearance  of  the  coin,  was  held  to 
be  a  false  and  counterfeit  coin.    R.  v.  Hermann  (1870),  L.R.  4  Q.B.D.  284. 

It  is  sufficient  to  prove  such  general  resemblance  to  the  lawful  coin  as 
will  shew  an  intention  that  the  counterfeit  shall  pass  for  it.    Section  955. 

Variance  from  true  coin.'] — Upon  the  trial  of  any  person  accused  of  any 
offence  respecting  the  currency  or  coin  or  against  tne  provisions  of  this 
Part  (IX.),  no  difference  in  the  date  or  year,  or  in  any  le^nd  marked 
upon  the  lawful  coin  described  in  the  indictment,  and  the  date  or  year  or 
legend  marked  upon  the  false  coin  counterfeited  to  resemble  or  pass  for 
such  lawful  coin,  or  upon  any  die,  plate,  press,  tool  or  instrument  used, 
constructed,  devised,  adapted  or  designed  for  the  purpose  of  counterfeiting 
or  imitating  any  such  lawful  coin  shall  be  considered  a  just  or  lawful  cause 
or  reason  for  acquitting  any  such  person  of  such  offence.    Sec.  955. 

547*  Any  genuine  coin  prepared  or  altered  so  as  to  resemble  Counterfeit 
or  pass  for  any  current  coin  of  a  higher  denomination  is  a  nominationT 
counterfeit  coin. 

2.  A  coin  fraudulently  filed  or  cut  at  the  edges  so  as  to  Counterfeit 
remove  the  milling,  and  on  which  a  new  milling  has  been  added  »^"c">«  ®* 
to  restore  the  appearance  of  the  coin,  is  a  counterfeit  coin. 
55-56  v.,  c.  29,  s.  460. 

Certain  offences — When  complete* 

548.  Every  offence  of  making  any  counterfeit  coin,  or  of  Complete 
buying,  selling,  receiving,  paying,  tendering,  uttering  or  put-  *^J?®?^^ 
ting  off,  or  of  offering  to  buy,  sell,  receive,  pay,  utter  or  put  counterfeit- 
off,  any  counterfeit  coin  is  deemed  to  be  complete,  although  the  ing  not 
coin  so  made  or  counterfeited,  or  bought,  sold,  received,  paid,  P®^^®^*®^- 
tendered,  uttered  or  put  off,  or  offered  to  be  bought,  sold, 
received,  paid,  tendered,  uttered  or  put  off,  was  not  in  a  fit  state 
to  be  uttered,  or  the  counterfeiting  thereof  was  not  finished  or 
perfected.    55-56  V.,  c.  29,  s.  461. 

549«  In  the  case  of  coin  or  paper  money  which,  although  Coin,  etc, 
genuine,  has  no  value  as  money,  it  is  necessary  in  order  to  ^^"elws!'^* 
constitute  an  offence  under  this  Part  that  there  should  be 
knowledge  on  the  part  of  the  person  charged  that  such  coin  or  ^'^"^.^ 
paper  mon^r  was  of  no  value  as  money^  and  a  fraudulent  intent  ^ndTraudu- 
on  his  part  in  his  dealings  with  or  with  respect  to  the  same,  lent  intent. 
63-64  v.,  c.  46,  s.  3. 
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Bank  Notes. 


Purchasing, 


torged  bunk 
notes. 


550«  Every  one  is  guilty  of  an  indictable  offence  And  liable 
TOMessinff''  to  fourteen  years'  imprisonment  who,  without  lawful  authority 
forffedbunk    or  excuse,  the  proof  whereof  shall  lie  on  him,  purchases  or 
receives  from  any  person,  or  has  in  his  custody  or  possession, 
any  forged  bank  note,  or  forged  blank  bank  note,  whether  com- 
plete or  not,  knowing  it  to  be  forged.  55-56  V.,  c.  29,  s.  430. 

Printing  imitations  of  hank  or  government  notes,] — See  sec.  651. 
Ha^  in  his  custody  or  possession.] — See  Code  sec.  5. 


Printing  cir- 
culars, etc., 
in  likeness 
of  notes. 


Penalty. 


Making 
counterfeit 
gold  or 
silver  coin. 

Changing 
into  coun- 
terfeit. 

Gilding  to 

resemble 

coin. 


Gilding 
silver  coin. 


Gilding  or 
silvering 
copper  coin. 


551*  Every  one  is  guilty  of  an  offence  and  liable,  on  sum- 
mary conviction  before  two  justices,  to  a  fine  of  one  hundred 
dollars  or,  three  months'  imprisonment,  or  both,  who  designs, 
engraves,  prints  or  in  any  manner  makes,  executes,  utters, 
issues,  distributes,  circulates  or  uses  any  business  or  profes- 
sional card,  notice,  placard,  circular,  hand-bill  or  advertisement 
in  the  likeness  or  similitude  of  any  bank  note,  or  any  obligation 
or  security  of  any  government  or  any  bank.  55-56  V.,  c.  29, 
s.  442. 

Coin. 

552.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who, — 

(a)  makes  or  begins  to  make  any  counterfeit  coin  resem- 
bling, or  apparently  intended  to  resemble  or  pass  for,  any 
current  gold  or  silver  coin ;  or, 

(b)  gilds  or  silvers  any  coin  resembling  or  apparently  in- 
tended to  resemble  or  pass  for,  any  current  gold  or  silver 
coin;  or, 

(c)  gilds  or  silvers  any  piece  of  silver  or  copper,  or  of  coarse 
gold  or  coarse  silver,  or  of  any  metal  or  mixture  of  metals 
respectively,  being  of  a  fit  size  and  figure  to  be  coined, 
and  with  intent  that  the  same  shall  be  coined  into  counter- 
feit coin  resembling,  or  apparently  intended  to  resemble 
or  pass  for,  any  current  gold  or  silver  coin ;  or, 

(d)  gilds  any  current  silver  coin,  or  files  or  in  any  manner 
alters  such  coin,  with  intent  to  make  the  same  resemble  or 
pass  for  any  current  gold  coin;  or, 

(e)  gilds  or  silvers  any  current  copper  coin,  or  files  or  in 
any  manner  alters  such  coin,  with  intent  to  make  the  same 
resemble  or  pass  for  any  current  gold  or  silver  coin. 
55-56  v.,  c.  29,  s.  462. 
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Form  of  indictment.]— That  A  at  on  or  about  the  . 

day  of  in  the  year  ,  ten  pieces  of  false  and  counterfeit  coin, 

each  piece  thereof  resembling  and  apparently  intended  to  resemble  and  pass 
for  a  piece  of  current  silver  coin,  called  a  half  dollar,  falsely  and  unlaw- 
fully did  make  and  counterfeit. 

"Oilds**  or  "silvers**] — These  words  as  applied  to  coin  include  casing 
with  gold  or  silver  respectively,  and  washing  and  colouring  by  any  means 
whatsoever  with  any  wash  or  materials  capable  of  producing  the  appearanoe 
of  gold  or  silver  respectively.  Section  646  (d).  The  words  above  italicized 
were  intended  to  remove  the  doubts  which  existed  under  previous  statutes. 
See  R.  V.  Lavey  (1776),  1  Leach  C.C.  163,  as  to  whether  the  word  "colour- 
ing^ was  confined  to  superficial  application.    Archbold  Cr.  PI.  (1000),  017. 

An  indictment  charging  the  use  of  such  a  wash  or  material  will  be 
supported  by  proof  of  a  colouring  with  real  gold  or  silver,  as  the  case  may 
be.     R.  V.  Turner   (1838),  2  Mood.  C.C.  42. 

Evidence.] — See  sees.  646-648. 

558«  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  imprisonment  for  life  who,  without  lawful  authority  or  ex- 
cuse the  proof  whereof  shall  lie  on  him, — 

(a)  buys,  sells,  receives,  pays  or  puts  off,  or  offers  to  buy,  Buying,  sell- 
sell,  receive,  pay  or  put  off,  at  or  for  a  lower  rate  or  value  ^^^   j 
than  the  same  imports,  or  was  apparently  intended  to  eoun^feit 
import,  any  counterfeit  coin    resembling   or    apparently  gold  or 
intended  to  resemble  or  pass  for  any  current  gold  or  silver       ®'  ^^' 
coin;  or, 

(h)  imports  or  receives  into  Canada  any  counterfeit  coin  Importing  or 
resembling  or  apparently  intended  to  resemble  or  pass  for,  J^^camida, 
any  current  gold  or  silver  coin  knowing  the  same  to  be 
counterfeit.    55-56  V.,  c.  29,  s.  463. 

554.  Every  one  who  manufacturers  in  Canada  any  copper  Manufac- 
coin,  or  imports  into  Canada    any  copper    coin,  other    than  t^>ng  ?' 
current  copper  coin,  with  the  intention  of  putting  the  same  into  cop^r  c^. 
circulation  as  current  copper  coin,  is  guilty  of  an  offence  and 
liable,  on  summary  conviction,  to  a  penalty  not  exceeding  twenty 
dollars  for  every  pound    troy  weight    Aereof ;  and    all    such 
copper  coin  so  manufactured  or  imported  shall  be  forfeited 
to  His  Majesty.    55-56  V.,  c.  29,  s.  464. 

Copper  coin.] — This  term  includes  any  coin  of  bronze  or  mixed  metal 
and  every  other  kind  of  coin  other  than  gold  or  silver.    Code  sec.  2  (8). 

Seizure  of  eopper  coin  unlawfully  manufactured  or  imported.] — See 
623-626. 


555.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Exportation 
to  two  years'  imprisonment  who,  without  lawful  authority  or 
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excuse  the  proof  whereof  shall  lie  on  him,  exports  or  puts*  on 
board  any  ship,  vessel  or  boat,  or  on  any  railway  or  carriage  or 
vehicle  of  any  description  whatsoever,  for  the  purpose  of  being 
exported  from  Canada,  any  counterfeit  coin  resembling  or 
apparently  intended  to  resemble  or  pass  for  any  current  coin 
or  for  any  foreign  coin  of  any  prince,  country  or  state,  know- 
ing the  same  to  be  counterfeit.    55-56  Y.,  c.  29,  s.  465. 


Making;  or 
poesessing, 
etc. 


Matrix,  etc., 
for  coinage. 


Edgers,  etc. 


Press  for 
coinage. 


556«  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  imprisonment  for  life  who,  without  lawful  authority  or 
excuse  the  proof  whereof  shall  lie  on  him,  makes  or  mends,  or 
begins  or  proceeds  to  make  or  mend,  or  buys  or  sells,  or  has  in 
his  custody  or  possession, — 

(a)  any  puncheon,  counter  puncheon,  matrix,  stamp,  die, 
pattern  or  mould,  in  or  upon  which  there  is  made  or 
impressed  or  which  will  make  or  impress,  or  which  is 
adapted  and  intended  to  make  or  impress,  the  figure,  stamp 
or  apparent  resemblance  of  both  or  either  of  the  sides  of 
any  current  gold  or  silver  coin,  or  of  any  coin  of  any 
foreign  prince,  state  or  country,  or  any  part  or  parts  of 
both  or  either  of  such  sides ;  or, 

(h)  any  edger,  edging  or  other  tool,  collar,  instrument  or 
engine  adapted  and  intended  for  the  marking  of  coin 
round  the  edges  with  letters,  grainings,  or  other  marks  or 
figures  apparently  resembling  those  on  the  edges  of  any 
such  coin,  knowing  the  same  to  be  so  adapted  and 
intended;  or, 

(c)  any  press  for  coinage,  or  any  cutting  engine  for  cutting 
by  force  of  a  screw  or  of  any  other  contrivance,  round 
blanks  out  of  gold,  silver  or  other  metal  or  mixture  of 
metals,  or  any  other  machine,  knowing  such  press  to  be  a 
press  for  coinage,  or  knowing  such  engine  or  machine  to 
have  been  used  or  to  be  intended  to  be  used  for  or  in  order 
to  the  false  making  or  counterfeiting  of  any  such  coin. 
55-56  v.,  c.  29,  s.  466. 

Where  the  defendant  employed  a  die-sinker  to  make,  for  a  pretended 
innocent  purpose,  a  die  calculated  to  make  shillings,  and  the  die-sinker 
suspecting  fraud,  informed  the  authorities  and  under  their  direction  made 
the  die  for  the  purpose  of  detecting  the  prisoner,  it  was  held  that  th« 
defendant  was  rightly  convicted  as  a  principal  although  the  die-sinker  was 
an  innocent  agent  in  the  transaction.  R.  v.  Bannon  (1844),  2  Mood.  C.G. 
SOO,  1  C.  &  K.  205. 

Search  VMtrani.] — See  sees.  629  and  632   (2). 
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557*  Every  one  is  gnilty  of  an  indictable  offence  and  liable  Conveying 
to  imprisonment  for  life  who,  without  lawful  authority  or  ^^I^q^^} 
excuse  the  proof  whereof  shall  lie  on  him,  knowingly  conveys 
out  of  any  of  His  Majesty's  mints  into  Canada,  any  puncheon, 
counter  puncheon,  matrix,  stamp,  die,  pattern,  mould,  edger, 
edg^ing  or  other  tool,  eoUar,  instrument,  press  or  engine  used 
or  employed  in  or  about  the  coining  of  coin,  or  any  useful 
part  of  any  of  the  several  articles  aforesaid,  or  any  coin,  bullion, 
metal  or  mixture  of  metals,    55-56  Y.,  c.  29,  s.  467. 

558.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Clipping 
to  fourteen  years'  imprisonment  who  impairs,,  diminishes  or  *^"'^p*  fi^®'^ 
lightens  any  current  gold  or  silver  coin,  with  intent  that  the  coin. 

coin  BO  impaired,  diminished,  or  lightened  may  pass  for  curirent 
gold  or  silver  coin.    55-56  Y.,  e.  29,  s.  468. 

559.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Defacing  . 
to  one  year's  imprisonment  who  defaces  any  current  gold,  silver  ^^^^^  °^*°' 
or  copper  coin  by  stamping  thereon   any  names  or  words, 
whether  such  coin  is  or  is  not  thereby  diminished  or  lightened, 

and  afterwards  tenders  the  same.    55-56  Y.,  c.  29,  s.  469. 

560.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Possessing 
to  seven  years'  imprisonment  who  unlawfully  has  in  his  custody  etJf^^oiP^ciir- 
or  possession  any  filings  or  clippings,  or  any  gold  or  silver  rent  gold  or 
bullion,  or  any  gold  or  silver  in  dust,  solution  or  otherwise,  ■l^^®'  <^®*^ 
which  have  been  produced  or  obtained  by  impairing,  diminish- 
ing or  lightening  any  current  gold  or  silver  coin,  knowing  the 

same  to  havd  been  so  produced  or  obtained.     55-56  Y.,  c.  29, 
&  470. 

561*  Every  one  is  guilty  of  an  indictable  offence  and.  liable  Penalty. 
to  three  years'  imprisonment  who  has  in  his  custody  or  posses-  p^^^g^j 
sion,  knowing  the  same  to  be  counterfeit,  and  with  intent  to  with  intent 
utter  the  same  or  any  of  them, —  to  utter. 

(a)  any.  counterfeit  coin  resembling  or  apparently  intended  Counterfeit 
to  resemble  or  pass  for,  any  current  gold  or  silver  coin ;  or,  s^]^  o'  «*' w 

(b)  three  or  more  pieces  of  counterfeit  coin  resembling,  or  ^^^^' 
apparently  intended  to  resemble  or  pass  for,  any  current  Counterfeit 

•  ciT  CO  ^rr  Oft  jtrrt  copper  COm. 

.  copper  com.    55-56  Y^  c.  29,  s.  471.  ^^ 

Indietmeni,'] — ^Where  an  indictment  for  haring  possession  of  ootmter- 
feit  coin  with  intent  to  utter  same,  was,  on  demurrer,  held  bad  for  not 
alleging  that  the  counterfeit  coin  "resembled  some  gold  or  silver  coin  then 
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aetoi^y  eorrent/^  the  order  made  was  that  the  indictment  be  quashed, 
so  that  another  indictment  might  be  preferred,  not  that  the  defendants 
be  discharged.    R.  v.  Tiemqr  (I860),  20  U.C.Q.B.  181. 

562.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years'  imprisonment  who, — 

(a)  makes,  or  begins  to  make,  any  counterfeit  coin  resem-> 
bling,  or  apparently  intended  to  resemble  or  pass  for,  any 
current  copper  coin ;  or, 

(b)  without  lawful  authority  or  excuse,  the  proof  of  which 
shall  lie  on  him,  knowingly 

'  (i)  makes  or  mends,  or  begins  or  proceeds  to  make  or 
mend,  or  buys  or  sells,  or  has  in  his  custody  or  posses- 
sion, any  instrument,  tool  or  engine  adapted  and 
intended  for  counterfeiting  any  current  copper  coin, 
(ii)  buys,  sells,  receives,  pays  or  puts  off,  or  offers  to  buy, 
sell,  receive,  pay  or  put  off,  any  counterfeit  coin  resem- 
bling, or  apparently  intended  to  resemble  or  pass  for, 
any  current  copper  coin,  at  or  for  a  lower  rate  of  value 
than  the  same  imports  or  was  apparently  intended  to 
import    55-56  V.,  c.  29,  s.  472. 

Current  copper  ootn.] — See  sees.  2    (8)  and  546  (b)  for  definitions  of 
"copper  coin"  and  "current  copper  coin." 

Unlawful  importation.] — See  Code  sec  554. 

Seizure  of  unlatoful  hraas  or  copper  coinaJ] — See  sees.  623,  626  and 
632   (2). 
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568*  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years^'  imprisonment  wh(^ — 

(a)  makes,  or  begins  to  make,  any  counterfeit  coin  or  silver 
coin  resembling,  or  apparently  intended  to  resemble  or 
pass  for,  any  gold  or  silver  coin  of  any  foreign  prince, 
state  or  country,  not  being  current  coin;  or, 

(b)  without  lawful  authority  or  excuse,  the  proof  of  which 
shall  lie  on  him, 
(i)  brings  into  or  receives  in  Canada  any  such  counterfeit 

coin,  knowing  the  same  to  be  counterfeit, 
(ii)  has  in  his  custody  or  possession  any  such  counterfeit 
coin,  knowing  the  same  to  be  counterfeit,  and  with  in- 
tent to  put  off  the  same;  or, 

(c)  utters  any  such  counterfeit  coin ;  or, 

(d)  makes  any  counterfeit  coin  resembling,  or  apparently 
intended  to  resemble  or  pass  for,  any  copper  coin  of  any 
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foreign  prince,  state  or  country*  not  being  current  coin,  foreign 

85-56  v.,  C.  29,  b:  473.  copper  coin. 

On  a  charge  of  having  counterfeit  coins  in  possession,  proof  that  the 
accused  also  had  in  his  possession  "trade  dollars/'  which,  although  genuine, 
were  not  worth  their  stamped  value,  and  that  he  had  attempted  to  put 
them  off  as  worth  their  stamped  value,  is  not  admissible  as  shewing  intent 
to  put  off  the  counterfeit  coin.  R.  v.  Benhan  (1899),  4  Can.  Cr.  Cas.  63 
(Que.). 

564.  Eveiy  one  is  guilty  of  an  indictable  offence  and  liable  Uttering 

to  fourteen  years  •  imprisonment  who  utters  any  counterfeit  coin  ^^^^'silver 
resembling,  or  apparently  intended  to  resemble  or  pass  for,  any  coin, 
current  gold  or  silver  coin,  knowing  the  same  to  be  counterfeit. 
55-56  v.,  c.  29, «.  474. 

Uttering.'] — To  "utter"  includes  to  tender  or  to  put  off.  Section  646  (e). 

Evidence.} — The  word  "apparently"  in  this  section  would  seem  to 
confine  the  proof  of  intended  resemblance  to  the  counterfeit  coin  itself, 
and  if  the  so-called  coin  was  not  in  itself  apparently  intended  to  resemble 
Or  pass  for  a  current  coin  it  would  not  aid  the  prosecution  to  shew  that 
the  prisoner  had  represented  that,  although  not  a  genuine  coin,  it  could 
be  easily  passed  as  such. 

In  the  case  of  persons  who  have  passed  counterfeit  money  or  bills, 
when  it  is  necessary  to  establish  a  guilty  knowledge  on  the  part  of  the 
prisoner,  the  prosecutor  is  allowed  to  give  evidence  of  the  prisoner  having 
passed  other  counterfeit  money  or  bills  at  about  the  same  time,  or  that 
he  had  many  such  in  his  possession,  which  circumstances  tend  strongly  to 
shew  that  he  was  not  acting  innocently  and  had  not  taken  the  money 
casually,  but  that  he  was  employed  in  fraudulently  putting  it  off.  R.  v. 
Brown   (1861),  21  U.C.Q.B.  330,  per  Robinson,  C.'j. 

If  it  be  proved  that  the  accused  uttered  either  on  the  same  day  or  at 
other  times,  whether  before  or  after  the  uttering  charged,  base  money 
either  of  the  same  or  a  different  denomination  to  the  same  or  to  a  different 
person,  or  had  other  pieces  of  base  money  about  him  when  he  uttered  the 
counterfeit  money  in  question,  such  will  be  evidence  from  which  a  sruOty 
knowledge  may  be  presumed.  R.  v.  Whiley  (1804),  2  Leach  C.C.  983;  R. 
V.  Forster,  Dears.  456. 

565.  Every  one  is  guilty  of  an  indictable  offence  and  liable  Penalty, 
to  three  years'  imprisonment  who, — 

(a)  utters,  as  being  current,  any  gold  or  silver  coin  of  less  Uttering 
than  its  lawful  weight,  Imowing  such  coin  to  have  been  l^g^.^go^d 
impaired,  diminished  or  lightened,  otherwise  than  by  law-  coin, 
ful  wear;  or, 

(b)  with  intent  to  defraud  utters,  as  or  for  any  current  gold  Uttering 
or  silver  coin,  any  coin  not  being  such  current  gold  or^?J**®^¥®' 
silver  coin,  or  any  medal,  or  piece  of  metal    or   mixed 

metals,  resembling,  in  size,  figure  and  colour,  the  current 
coin  as  or  for  which  the  same  is  so  uttered,  such  coin, 
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medal  or  piece  of  metal  or  mixed  metals  so  uttered  being 
of  less  value  than  the  current  coin  as  or  for  wliich  the  same 
is  so  uttered ;  or, 
(c)  uttexs  any  counterfeit  coin  resembling  or  apparently 
intended  to  resemble  or  pass  for  any  current  copper  coin, 
knowing  the  same  to  be  counterfeit    55-56  V.,  c.  29,  s.  475. 


Uttering  566.  Every  one  who  utters  any  coin  defaced  by  having 

defaced  coin,  stamped  thereon  any  names  or  words  is  guilty  of  an  offence, 
and  liable,  on  summary  conviction  before  two  justices,  to  a 
penalty  not  exceeding  ten  dollars.*  55-56  Y.,  c.  29,  s.  476. 

No  proceeding  or  prosecution  for  the  offence  of  uttering  any  coin  de- 
faced by  having  stamped  thereon  any  names  or  words,  shall  be  taken 
without  the  consent  of  the  Attorney  General.    Code  sec  508. 


Uttering 
uncurrent 
copper  coin. 


Second 
offence. 


Penalty. 


Penalty. 


Penalty. 


567»  Every  one  who  utters,  or' offers  in  payment,  any  cop- 
per coin,  other  than  current  copper  coin,  is  guilty  of  an  offence 
and  liable,  on  summary  conviction,  to  a  penalty  of  double  the 
nominal  value  thereof,  and  in  default  of  payment  of  such 
penalty  to  eight  days'  imprisonment.  B.S.,  c.  167,  s.  33;  55-56 
v.,  c,  29,  s.  477. 

Sharing  fine  with  informer.l — See  Code  sec.  1041. 

568»  Every  one  who,  after  a  previous  conviction  for  any 
offence  relating  to  the  coin  under  this  or  any  other  Act^  is  con- 
victed of  any  offence  specified  in  this  Part  is  liable, — 

(a)  to  imprisonment  for  life,  if  fourteen  years  is  the  longest 
term  of  imprisonment  to  which  he  would  have  been  liable 
had  he  not  been  so  previously  convicted ; 

(b)  to  fourteen  years'  imprisonment,  if  seven  years  is  the 
longest  term  of  imprisonment  to  which  he  would  have  been 
liable  had  he  not  been  so  previously  convicted; 

(c)  to  seven  years'  imprisonment,  if  he  would  not  have  been 
liable  to  seven  years'  imprisonment  had  he  not  been  so 
previously  convicted.    55-56  V.,  c.  29,  s.  478. 

Previous  conviction,'\ — ^It  is  not  necessary  that  any  judgment  should 
have  been  pronounced  against  the  prisoner  on  the  first  conviction.  R.  v. 
BUby,  [1894]  2  Q.B.  170. 

Sections  851  and  063  as  to  the  procedure  where  a  previous  conviction 
is  charged  seem  to  imply  that  the  second  offence  must  have  been  committed 
subsequently  to  the  first  conviction. 

As  to  certificates  of  previous  convictions,  see  Code  sec.  082. 
A  conviction  for  an  offence  charged  as  a  second  offence,  which  second 
offence  was  committed  prior  to  the  date  of  the  conviction  for  the  first 
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offence  was  bad  at  common  law.    Ex  parte  Miller^  2  Pugs.  485;  Ex  parte 
McCoy,  7  Can.  Cr.  Cas.  487. 

Advertising  Counterfeit  Money. 

569.  Every  one  is  guilty  of  an  indictable  oflEence  and  liable  Penalty. 
to  five  yeara'  imprisonment  who, — 

(a)  prints,  writes,  utters,  publishes,  sells,  lends,  gives  away.  Advertising 
circulates  or  distributes  any  letter,  writing,  circular,  paper,  ^"^eyl" 
pamphlet,  handbill  or  any  written  or  printed  matter,  ad- 
vertising, or  offering  or  purporting  to  advertise  or  oflEer  for 

sale,  loan,  exchange,  gift  or  distribution,  or  to  furnish, 
procure  or  distribute,  any  counterfeit  token  of  value,  or 
what  purports  to  be  a  counterfeit  token  of  value,  or  giving 
or  purporting  to  give,  either  directly  or  indirectly,  infor- 
mation where,  how,  of  whom  or  by  what  means  any 
counterfeit  token  of  value,  or  what  purports  to  be  a  coun- 
terfeit token  of  value,  may  be  procured  or  had;  or, 

(b)  in  executing,  operating,  promoting  or  carrying  on  any  Using  any 
scheme  or  device  to  defraud,  by  the  use  or  by  means  of  any  fictitious 
papers,  writings,  letters,  circulars  or  written  or  printed  address, 
matters  concerning  the  offering  for  sale,  loan,  gift,  dis- 
tribution or  exchange  of  counterfeit  tokens  of  value,  uses 

any  fictitious,  false  or  assumed  name  or  address,  or  any 
name  or  address  other  than  his  own  right,  proper  and  law- 
ful name;  or, 

(c)  in  the  execution,  operating,  promoting  or  carrying  on.  Taking  from 
of  any  scheme  or  device  offering  for  sale,  loan,  gift,  or  the  maUs 
distribution,  or  purporting  to  offer  for  sale,  loan,  gift  or  ,  fictitious 
distribution  or  giving  or  purporting  to  give  information,  address, 
directly  or  indirectly,  where,  how,  of  whom  or  by  what 

'  means  any  counterfeit  token  of  value  may  be  obtained  or 
had,  knowingly  receives  or  takes  from  the  mails,  or  from 
the  post  office,  any  letter  or  package  addressed  to  any 
fictitious,  false  or  assumed  name  or  address,  or  name  other 

I         than  his  own  right,  proper  or  lawful  name ;  or, 

(d)  purchases,  exchanges,  accepts,  takes  possession  of  or  in  Purchasing 
any  way  uses,  or  offers  to  purchase,  exchange,  accept,  take  counterfeit 
possession  of  or  in  any  way  use,  or  negotiates  or  offers  to  ™°°®y* 
negotiate  with  a  view  to  purchasing  or  obtaining  or  using 

any  such  counterfeit  token  of  value,  or  what  purports  so    ' 
to  be.   55-56  V.,  c.  29,  s.  480. 

Evidence.] — In  Jones'  Case    (1779)^  1  Doug.  300,  a  prisoner  was  in- 
dieted  for  having  in  his  custody  a  certain  forged  and  counterfeited  paper- 
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writing  purporting  to  be  a  bank  note,  and  a  special  verdict  was  returned 
therein  that  the  paper-writing  was  forged,  and  that  the  prisoner  well 
knowing  it  not  to  be  a  bank  note  averred  it  to  be  a  good  bank  note,  and 
disposed  of  it  as  such  with  intent  to  defraud. 

It  appeared  that  the  document  was  made  in  the  form  and  appearance 
of  a  bank  note,  but  was  not  -  signed.  Lord  Mansfield,  in  directing  the 
prisoner's  discharge,  said: — 

"The  representations  of  the  prisoner  after  the  note  was  made  could  not 
alter  the  purport,  which  is  what  appears  on  the  face  of  the  instrument 
itself.  Such  representations  might  make  the  party  guilty  of  a  fraud  or 
cheat." 

Section  569  of  the  Code  covers  not  only  the  case  of  counterfeit  money, 
i.e.,  false  tokens  purporting  to  be  bank  notes,  etc.,  but  false  tokens  pur- 
porting to  be  coimterfeit  tokens. 

The  words  "what  purports  to  be"  in  sec.  569  (formerly  51  Vict.  (Can.), 
ch.  40)  import  what  appears  on  the  fact  of  the  instrument;  and  therefore 
what  was  said  to  the  prisoner,  or  what  he  thought  or  believed,  would  not 
be  of  any  moment.  Per  Rose,  J.,  R.  v.  Attwood  (1891),  20  Ont.  R.  574, 
578. 

When  a  person  exhibits  to  another  bank  notes  representing  them  as 
counterfeit,  when  in  fact  they  are  not  so,  the  offer  to  purchase  such  notes 
cannot  be  an  bffenoe  under  the  Act,  as  the  prisoner  was  offering  to  purchase 
that  which  the  party  had  to  sell,  which  were  not  counterfeit  tokens  of 
value.    Per -MacMahon,  J.,  R.  v.  Attwood  (1891),  20  Ont.  R.  574,  581. 

In  the  last  named  case,  the  defendant  was  prosecuted  for  offering  to 
purchase  bank  notes  which  were  shewn  to  him  as  counterfeit,  but  were  in 
fact  genuine  bank  notes  unsigned. 

Doubt  was  also  expressed  in  the  Attwood  Case  as  to  whether  the  section 
applies  to  counterfeit  tokens  not  in  esse,  MacMahon,  J.,  saying  that  it  may 
b^  that  the  clause  of  the  statute  would  require  to  be  amended  in  order  to 
reach  a  person  offering  to  purchase  such. 

A  paper  which  is  a  spurious  imitation  of  a  government  treasury  note 
is  a  counterfeit,  or  what  purports  to  be  a  counterfeit,  token  of  value, 
although  there  is  no  original  of  its  description.  R.  v.  Corey  (1895),  1 
Can.  Cr.  Cas.  161   (N.B.). 

As  to  evidence  of  admissions  made  by  the  accused,  see  note  to  sec.  685. 

Although  the  taking  possession  of  or  using  a  counterfeit  token  of  value 

is  an  offence  under  sec.  669  (d),  if  such  counterfeit  be  also  a  forged  bank 

note  the  prosecution  may  be  under  Code  sec.  550  for  the  offence  ojf  having 

a  forged  bank  note  in  possession  knowing  it  to  be  forged.     R.  v.  Tutty 

(1905),  9  Can.  Cr.  Cas.  544,  38  N.S.R.  136. 

Evidence  of  fraudulent  scheme.] — On  the  trial  of  any  person  charged 
.with  any  of  the  offences  mentioned  in  section  569,  any  letter,  circular, 
writing  or  paper  offering  or  purporting  to  offer  for  sale,  loan,  gift  or 
distribution,  or  giving  or  purporting  to  give  information,  directly  or  in- 
•  directly,  where,  how,  of  whom  or  by  what  means  any  counterfeit  .token 
of  value  may  be  obtained  or  had,  or  concerning  any  similar  scheme  or 
device  to  defraud  the  public,  shall  be  prima  fftcie  evidence  of  the  fraudu- 
lent character  of  such  scheme  or  deTioe.    Codd  see.  081. 
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570.  Every  one  is  guilty  of  an  indictable  oflfence  and  liable  Attempt  to 
to  seven  years'  imprisonment  who  attempts,  in  any  case  not  ^^^^* 
hereinbefore  provided  for,  to  commit  any  indictable  oflfence  for  indictable 
which  the  punishment  is  imprisonment  for  life,  or  for  fourteen  offences. 
,years,  or  for  any  term  longer  than  fourteen  years.    55-56  V., 
'c.  29,  s.  528. 

671.  Every  one  who  attempts  to  commit  any  indictable  Attempt  to 
oflfence  for  committing  which  the  longest  term  to  which  the  ^^ 
oflfender  can  be  sentenced  is  less  than  fourteen  years,  and  no  indictable 
•express  provision  is  made  by  law  for  the  punishment  of  such  <>^®"*^^' 
attempt,  is  guilty  of  an  indictable  oflfence  and  liable  to  imprison- 
ment for  a  term  equal  to  one-half  of  the  longest  term  to  which 
a  person  committing  the  indictable  oflfence  attempted  to  be  com- 
mitted may  be  sentenced.    55-56  V.,  c.  29,  s.  529. 

Attempt9,'\ — ^An  indictment,  charfiring  that  the  accused  unlawfuUy  at- 
tempted to  steal  from  the  person  of  an  unknown  person  the  property  of 
such  unknown  person,  without  inking  the  name  of  the  person  against  whom 
the  offence  was  committed,  or  the  description  of  the  property  the  accused 
attempted  to  steal,  is  sufficient.  And  where  a  prisoner  is  indicted  for  an 
attempt  to  steal,  and  the  proof  establishes  that  the  offence  of  larceny  was 
actually  committed,  the  jury  may  convict  of  the  attempt,  unless  the  court 
discharges  the  jury  and  directs  that  the  prisoner  be /indicted  for  the  com- 
plete offence  (Code  sec.  712).  R.  v.  Taylor  (1895),  5  Can.  Cr.  Cas.  80 
(Que.). 

Where  on  an  indictment  for  a  principal  offence  and  for  an  attempt 
to  commit  such  an  offence,  the  evidence  is  wholly  directed  to  the  proof 
of  the  principal  offence,  tlie  jury's  verdict  of  Ruilty  of  the  attempt  only, 
will  not  be  set  aside  although  there  were  no  other  witnesses  in  respect  of 
the  attempt  than  those  whose  testimony,  if  wholly  believed,  shewed  the  com- 
mission of  the  greater  offence.  R.  v.  Hamilton  (1897),  4  Can.  Cr.  Cas.  251 
(Ont.) 

It  is  within  the  province  of  the  jury,  to  believe,  if  it  sees  fit  to  do  so. 
a  part  only  of  a  witness's  testimony  and  to  disbelieve  the  remainder  of 
the  same  witness's  testimony,  and  it  may  therefore  credit  the  testimony 
in  respect  of  a  greater  offence  only  in  so  far  as  it  shews  a  lesser  offence. 
Ibid. 

The  mere  intention  to  commit  an  offence  is  not  criminal.  Some  act 
is  required,  and  all  acts  towards  committinsr  an  offence  are  not  indictable. 
Acts  remotely  leading  towards  the  commission  of  the  offence  are  not  to  be 
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considered  as  attempts  to  commit,  but  acts  immediately  connected  with 
it  are.    R.  v.  Eagleton   (1855),  1  Dears.  C.C.  515;  6  Cox  C.C.  550. 

Offences  at  common  Imo.] — ^A  defendant  charged  with  ofifering  money  to 
a  person  to  swear  that  A.,  B.  or  C.  gave  him  a  certain  sum  of  money  to 
vote  for  a  candidate  at  an  election,  was  admitted  to  i>nil  and  the  recog- 
nizance taken  by  one  justice  of  the  peace.  It  was  held  that  the  offence 
was  not  an  attempt  to  commit  the  crime  of  subornation  of  perjury,  but 
something  less,  being  an  incitement  to  give  false  evidence  or  particular 
evidence  regardless  of  its  truth  or  falsehood^  and  was  a  misdemeanour  at 
common  law,  and  that  the  recognizance  was  properly  taken  by  one  justice, 
who  had  power  to  admit  the  accused  to  bail  at  common  law,  and  that 
sec.  696  of  the  Code  did  not  apply.  R.  v.  Cole  (1902),  5  Can  Cr.  Cas. 
330,  3  O.L.R.  389. 

The  common  law  jurisdiction  as  to  crime  is  still  operative,  notwith- 
standing the  Code,  and  even  in  cases  provided  for  by  the  Code,  unless 
there  is  such  repugnancy  as  to  give  prevalence  to  the  later  law.     Ibid. 

572*  Every  one  is  guilty  of  an  indictable  oflfence  and  liable 
to  one  year's  imprisonment  who  attempts  to  commit  any  offence 
under  any  statute  for  the  time  being  in  force  and  not  incon- 
sistent with  this  Act,  or  incites  or  attempts  to  incite  any  person 
to  commit  any  such  offence,  and  for  the  punishment  of  which 
no  express  provision  is  made  by  such  statute.  55-56  Y.,  c.  29, 
s.  530. 


Conspiring 
to  commit 
indictable 
offence. 


578»  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  seven  years'  imprisonment  who,  in  any  case  not  hereinbefore 
provided  for,  conspires  with  any  person  to  commit  any  indict- 
able offence.  55-56  V.,  c.  29,  s.  527. 

What  is  conspiracy,"} — An  agreement  between  two  or  more  persons  for 
any  of  the  purposes  following  will  constitute  criminal  conspiracy: 

1.  Falsely  to  charge  another  with  a  crime  punishable  by  law,  either 
from  a  malicious  or  vindictive  motive  or  feeling  toward  the  party,  or  for 
the  purpose  of  extorting  money  from  him. 

2.  Wrongfully  to  injure  or  prejudice  a  third  person  or  any  body  of  men, 
in  any  other  manner. 

3.  To  commit  any  offence  punishable  by  law. 

4.  To  do  any  act  with  intent  to  pervert  the  course  of  justice.  Archbold's 
Crim.  Plead.  (1893),  2l8t  ed.,  1100. 

The  existence  of  a  bad  motive  in  the  case  of  an  act  which  is  not  in 
itself  illegal  will  not  convert  that  act  into  a  civil  wrong  for  which  repar- 
ation is  due.  A  wrongful  act  done  knowingly  and  with  a  view  to  its 
injurious  consequences  may  in  the  sense  of  law  be  malicious;  but  such 
malice  derives  its  essential  character  from  the  circumstance  that  the  act 
done  constitutes  a  violation  of  the  law.  Allen  v.  Flood  (1898),  A.  C.  1 
per  Lord  Watson  at  p.  92.  In  order  to  constitute  legal  malice  the  act  done 
must,  apart  from  bad  motive,  amount  to  a  violation  of  law.     Ibid. 

The  common  law  jurisdiction  as  to  crime  is  still  operative  notwith- 
standing the  Criminal  Code,  but  subject  to  the  latter  prevailing  where 
there  is  a  repugnancy  between  the  common  law  and  the  Code.    R.  v.  Cole 
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(1902),  5  Can.  Cr.  Caa.  330.  And  see  Code  sees.  10-12  as  to  the  in- 
troduction of  the  Criminal  Law  of  England  In  the  provinces  of  Ontario, 
British  Columbia  and  Manitoba. 

Employer  and  employee,] — In  Quinn  v.  Iieathem,  [1901]  A.C.  496,  the 
plaintiff  was  a  butcher,  and  employed  non-union  men  whom  he  refused 
to  discharge  on  the  demand  of  a  trfrdes  union,  whereupon  the  defendants 
conspired  together  to  injure  the  plaintiff's  business  by  inducing  his  cus- 
tomers and  servants  to  break  their  trade  contract  with  him,  or  not  to  deal 
with  him  or  continue  in  his  employment,  resulting  in  damage  to  the  plain- 
tiff. The  House  of  Lords  held,  affirming  the  judgment  of  the  Irish  Court 
of  Appeal  (1800),  2  I.R.  667«  that  this  to  be  an  actionable  wrong.  While 
lawful  act  gives  no  right  of  action  to  a  person  injured  thereby  merely 
because  it  is  prompted  by  a  malicious  motive,  a  conspiracy  to  injure  a 
third  person  in  his  person  or  property  is  not  a  lawful  act.  Quinn  v. 
Leathem,  [1901]  A.C.  495. 

A  refusal  to  work  with  an  individual  under  the  ban  of  the  union,  and 
thereby  in  effect  to  prevent  him  from  obtaining  employment,  is  not  an 
actionable  wrong  if  aone  in  good  faith  for  the  purpose  of  protecting  or 
advancing  the  interests  of  the  union,  but  is  an  actionable  wrong  if  done 
to  injure  or  punish  the  individual  in  question.  Giblan  v.  National  Amal- 
gamated Labourers'  Union,  18  T.L.R.  500;  Mogul  S.  S.  Co.  v.  McGregor, 
[1892]  A.C.  38;  Allen  v.  Flood.  [1898]  A.C.  108;  Quinn  v.  Leathem. 
[1901]  A.C.  495. 

By  Code  sec.  590  it  is  provided  that  ''no  prosecution  shall  be  main- 
tainable against  any  person  for  conspiracy  in  refusing  to  work  with  or  for 
any  employer  or  workman,  or  for  doing  any  act  or  causing  any  act  to  be 
done  for  the  purpose  of  a  trade  combination^  unless  such  act  is  an  offence 
punishable  by  statute." 

It  being  provided  that  a  member  of  a  trades  union  had  conspired 
to  injure  a  non-union  workman  by  depriving  him  of  his  employment,  this 
was  held  not  to  be  excepted  as  an  ''act  for  the  purpose  of  trade  combin- 
ation," and  a  conviction  for  a  conspiracy  was  sustained.  R.  v.  Gibson 
(1889),  16  O.R.  704. 

As  to  intimidation  of  workman  in  trade  disputes  to  prevent  their  work- 
ing at  their  trades  see  Code  sees.  501-503. 

Intention  and  agreement.] — ^A  conspiracy  consists  not  merely  in  the 
intention  of  two  or  more,  but  in  the  agreement  of  two  or  more  to  do  an 
unlawful  act  by  unlawful  means.  So  long  as  such  a  design  rests  in  inten- 
tion only,  it  is  not  indictable.  But  where  two  agree  to  carry  it  into  effect. 
the  very  plot  is  an  act  in  itself  and  is  the  act  of  each  of  the  parties, 
promise  against  promise,  actus  contra  actum,  capable  of  being  enforced 
if  lawful,  punishable  if  for  a  criminal  object  or  for  the  use  of  criminal 
means.  Mulcahy  v.  R.,  L.R.  3  H.L.,  Eng.  and  Ir.  App.  306,  317;  Arch- 
bold's  Crim.  Evid.,  2l8t  ed.,  1104. 

The  conspiracy  itself  ia  the  offence,  and  whether  anythine  has  been 
done  in  pursuance  of  it  or  not  is  immaterial.  R.  v.  Gill  (1818),  2  B.  & 
Aid.  204;  R.  v.  Seward  (1834),  1  A.  &  E.  706;  R.  v.  Richardson  (1834), 
1  M.  &  Rob.  402;  R.  v.  Kenrick  (1843),  5  Q.B.  40. 

Indictment.] — ^Where  three  persons  were  indicted  for  conspiracy,  and 
one  of  them  pleaded  guilty  and  the  other  two  were  tried  and  acquitted, 
the  court  of  Crown  cases  reserved  unanimously  held  that  the  defendant 
who  had  pleaded  guilty  should  have  been  allowed  to  withdraw  his  plea 
of  guilty,  and  a  conviction  on  such  plea  was  therefore  set  aside.  R.  v. 
Plummer,  [1902]  2  K.B.  339. 

An  indictment  for  unlawfully  conspiring  and  agreeing  together  and  with 
each  other  to  deprive  another  of  the  necessaries  of  life,  to  wit  proper 
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medical  care  and  nursing,  iit^hereby  his  death  was  caused,  but  not  alle^g 
any  duty  to  supply  such  care  and  nursing  is  bad  as  not  disclosing  an 
offence  known  to  the  law,  because  of  such  omission.  R.  v.  Goodfellow 
(1906),  10  Can.  Cr.  Cas.  424,  11  O.LJl.  369. 

In  a  case  of  conspiracy  to  do  that  which  is  not  a  crime  or  to  do  a 
wrong  which  is  not  well  known  as  being  the  subject  of  a  criminal  con- 
spiracy, the  facts  should  be  set  out  in  the  indictment  that  it  may  appear 
whether  or  not  the  conspiracy  charged  is  an  indictable  offence.     Ibid. 

An  indictment  for  conspiracy  to  cure  another  of  a  sickness  endangering 
life,  "by  unlawful  and  improper  means"  and  thereby  causing  his  death  is 
bad  and  should  be  quashed  because  it  does  not  specify  the  unlawful  and 
improper  means  nor  indicate  the  specific  crime  or  wrong  intended  to  be 
relied  upon.     Ibid. 

An  indictment  for  a  conspiracy  may  be  tried  in  any  county  in  which 
an  overt  act  has  been  committed  in  pursuance  of  the  original  ill^^l  com- 
bination and  design.     R.  v.  Connolly   (1894),  25  Ont.  R.  151,  169. 

The  date  mentioned  in  the  indictment  as  the  day  when  the  conspiracy 
took  place  is  not  material,  but  in  form  some  day  before  the  indictment  pre- 
ferred, must  be  laid;  evidence  is  not  thereby  precluded  in  respect  of  an 
earlier  date.     R.  v.  Chamock   (1698),  12  Howard's  State  Trials,  1397. 

Evidence,] — It  is  not  necessary  to  prove  that  the  defendants  actually  met 
together  and  concerted  the  proceeding;  it  is  sufficient  if  the  jury  are  satis- 
fied from  the  defendants'  conduct  either  together  or  severally,  that  they 
were  acting  in  concert.  R.  v.  Fellowes  (1859)^  19  U.C.R.  48,  58;  Farquhar 
V.  Robertson  13  P.R,   (Ont.)    156. 

It  must  be  left  to  the  jury  to  estimate  the  weight  of  the  evidence  of  an 
accomplice  according  to  their  opinion  of  the  motives,  character  and  credi- 
bility of  the  witness^  and  of  the  probable  nature  of  his  statement.  And  if 
it  has  had  the  effect  of  convincing  them  without  doubt  of  the  guilt  of  the 
accused  they  are  at  liberty  to  act  upon  their  conviction.  Per  Robinson,  C.J. 
R.  V.  Fellowes   (1859),   19  U.C.Q.B.  48. 

If  A.  and  B.  conspire  together,  each  is  guilty  of  an  offence,  and  each 
may  be  indicted  separately,  tried  alone  and  convicted^  although  both  be 
living  and  within  the  country  and  county  at  the  time  of  the  indictment, 
trial  and  conviction.    R.  v.  Frawley   (1894),  1  Can.  Cr.  Cas.  253   (Ont.). 

In  a  charge  of  conspiracy  when  the  existence  of  the  common  design  on 
the  part  of  the  defendants  has  been  proved,  evidence  is  then  properly 
receivable  as  against  both  of  what  was  said  or  done  by  either  in  further- 
ance of  the  common  design.  R.  v.  Connolly  (1894),  1  Can.  Cr.  Cas.  468 
(Ont.). 

And  evidence  is  admissible  of  what  was  said  or  done  in  furtherance  of 
the  common  design  by  a  conspirator  not  charged,  as  against  those  who  are 
charged,  after  proof  of  the  existence  of*  the  common  design  on  the  part  of 
the  defendants  with  such  conspirator.  Ibid. 

The  charge  of  Coleridge,  J.,  in  R.  v.  Murphy  (1837),  8  C.  &.  P.,  at  p. 
310,  conveniently  summarizes  the  usual  method  of  proving  a  charge  of  con- 
spiracy: ''Although  the  common  design  is  the  root  of  the  charge,  it  is  not 
necessary  to  prove  that  the  parties  came  together  and  actually  agreed  in 
terms  to  have  this  common  design,  and  to  pursue  it  by  common  means,  and 
so  carry  it  into  execution.  This  is  not  necessary,  because  in  many  cases  of 
the  most  clearly  established  conspiracies  there  are  no  means  of  proving  any 
such  thing,  and  neither  law  nor  common  sense  requires  that  it  should  be 
proved.  If  you  find  that  these  two  persons  pursued  by  their  acts  the  same 
object,  often  by  the  same  means,  one  performing  one  part  of  an  act,  and 
the  other  another  part  of  the  same  act  so  as  to  complete  it  with  a  view  to 
the  attainment  of  the  object  which  they  were  pursuing,  you  will  be  at 
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liberty  to  draw  the  oonclusion  that  they  have  been  engaged  in  a  conspiracy 
to  effect  that  object.  The  question  you  have  to  ask  yourselves  is,  'Had  they 
this  common  design^  and  did  they  pursue  it  by  these  common  means — ^the 
design  being  unlawful?'"  R.  v.  Connolly  (1894),  1  Can.  Cr.  Cas.  468 
(Ont.) ;  R.  V.  Fellowes,  19  U.C.Q.B.  48. 

At  the  hearing  of  a  charge  of  conspiracy  in  relation  to  corrupt  practices 
at  an  election,  before  a  county  judge  sitting  as  police  magistrate,  evidence 
given  before  a  special  committee  of  the  House  of  Commons,  and  taken  down 
by  stenographers,  was  tendered  before  the  magistrate,  and  refused  by  him; 
it  was  held  that  the  court  had  no  jurisdiction  to  grant  a  mandamus  to  the 
magistrate  directing  him  to  receive  such  evidence.  R.  v.  Connolly  (1891), 
22  Ont.  R.  220. 

In  Rex  V.  Brailsford,  21  Times  L.R.  727,  the  two  defendants  were  held 
to  be  guilty  of  conspiracy  in  having  obtained  from  the  Foreign  Office  a 
passport  for  one  of  them  with  intent  that  it  should  be  used  by  a  third 
person,  such  an  act  having  a  tendency  to  produce  a  public  mischief. 

Upon  a  charge  of  conspiracy  to  defraud  the  Canadian  Pacific  Railway 
Co.  by  bribing  clerks  in  the  company's  employ  to  illegally  and  fraudulently 
disclose  information  of  the  secret  audits  to  be  made  on  trains  and  to 
furnish  such  information  to  conductors  to  enable  them  to  be  prepared  for 
the  audits  when  made,  and  to  be  free  at  other  times  to  retain  fares  and 
to  allow,  passengers  to  ride  free  or  for  a  reduced  fare,  the  court  properly 
rejected  evidence  of  conductors  to  the  effect  that  if  they  knew  the  date  of 
a  proposed  secret  audit  they  would  communicate  it  to  the  conductor  whose 
train  was  to  be  audited,  for  a  purpose  other  than  that  of  defrauding  the 
company.  R.  v.  Carlin  (No.  1)  6  Can.  Cr.  Cas.  365;  R.  v.  Carlin  (No.  2) 
6  Can.  Cr.  Cas.  607. 

It  is  conspiracy  to  defraud  a  railway  company  for  an  employee  of  the 
audit  office  of  the  railway  to  agree  with  train  conductors  to  sell  to  £hem 
secret  information  as  to  the  time  of  special  audits  of  passenger  tickets 
on  their  trains,  which  information  it  was  the  duty  of  the  accused  as  such 
employee  to  keep  secret.  The  system  of  special  audits  on  trains  being 
designed  to  prevent  the  railway  company  being  defrauded  by  irregularities 
not  only  on  the  train  audited  but  on  others,  and  being  dependent  for  its 
effectiveness  on  the  secrecy  as  to  the  time  when  it  will  take  place,  the 
disclosure  of  same  for  reward  is  evidence  of  an  attempt  to  cause  the  com- 
pany a  financial  loss,  although  such  disclosure  tended  to  prevent  any  loss 
on  the  occasion  when  such  audits  took  place.  The  King  v.  Johnston,  6 
Can.  Cr.  Cas.  232. 

The  prosecutor  may  go  into  general  evidence  of  the  matter  of  the  con- 
spiracy, before  he  gives  evidence  to  connect  the  defendant  with  it.  Rex 
y.  Hammond,  2  Esp.  718. 

The  act  and  declarations  of  any  of  the  oo-conspirators,  in  further- 
ance of  the  common  design,  may  be  given  in  evidence  against  all.  Arch- 
bold  1105,  Regina  v.  Shellard,  9  C.  &  P.  277,  and  The  Queen  v.  Blake,  6 
Q.  B.  126.  And  if  one  overt  act  be  proved  in  the  county  where  the  venue 
is  laid,  other  overt  acts  either  of  the  same  or  others  of  the  conspirators 
may  be  given  in  evidence,  although  in  other  counties:  King  v.  Bowes, 
referred  to  in  4  East  at  p.  171. 

Before  evidence  is  given  of  the  acts  of  one  conspirator  against  another, 
proof  must  be  given  of  the  existence  of  the  conspiracy^  that  the  parties 
were  members  of  the  same  conspiracy,  and  that  the  act  in  question  was 
done  in  furtherance  of  the  common  design.  Archbold  Cr.  Evid.  1106, 
approved  in  R.  v.  Connolly,  1  Can.  Cr.  Cas.  at  page  491. 

The  of[ence  of  conspiracy  to  defraud  under  Code  sec.  444  does  not 
include  a  conspiracy  to  defeat  a  candidate's  chances  of  election  by  the  em- 
ployment of  unlawful  devices.     R.  v.  Sinclair    (1906),  12  Can.  Cr.  Cas. 
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20.  A  charge  of  conspiracy  the  particulars  of  which  sererallj  allq^  that 
the  accused  conspired  to  defraud  a  candidate  at  an  election  to  the  Sae- 
katchewan  Legistatitre,  the  electors  of  the  division  and  the  public,  bj 
illegally  obtaining  the  return  of  the  oppoeing  candidate,  does  not  dis- 
close an  offence  under  sec.  573,  tor  the  acts  alleged  as  the  object  of  the 
conspiracy  do  not  constitute  an  indictable  offence  eltlier  by  statute  or  at 
common  law.    Ibid. 

Partioulara.] — Particulars  furnished  under  sec.  869  of  the  Code  have 
not  the  effect  of  amending  or  extending  the  scope  of  the  original  indict- 
ment or  charge,  and  the  inclusion  of  a  separate  and  distinct  offence  as  a 
particular  under  a  charge  of  conspiracy  will  not  authorise  a  conviction 
which  would  otherwise  not  be  within  the  scope  of  the  indictment.  R.  v. 
Sinclair  (1906),  12  Can.  Cr.  Cas.  20. 

An  indictment  for  conspiracy  to  defraud  may  properly  charge  that  the 
conspiracy  was  with  persons  unknown,  if  neither  the  Crown  nor  the  private 
prosecutor  had  definite  information  of  the  identity  of  the  alleged  co-ood- 
epirators.  Where  at  the  trial  of  such  an  indictment  the  name  of  one  of 
the  alleged  co-conspirators  is  for  the  first  time  disclosed  in  the  testimony 
of  a  Crown  witness,  that  information  may  then  be  added  to  the  statement 
of  particulars  of  the  indictment.     R.  y.  Johnston.  6  Can.  Cr.  Cas.  232. 

Trade  oombine  coiwpirortes.] — See  see.  408. 

Treatonable  oongpiradet.'] — See  sec.  76. 

Consptracy  to  defile.} — See  sec,  218. 

Conspiracy   to  defraud.] — See  sec.  444  and  note  to  same. 

ConspiTocy  to  bring  faite  ixKNMation.] — See  sec.  178. 

Extradition.'] — Conspiracy  to  defraud  is  in  itself  not  an  extraditable 
offense  between  Canada  and  the  United  States,  but  extradition  will  lie 
as  for  a  separate  crime  in  respect  of  an  overt  act  of  a  conspiracy  which 
constitutes  one  of  the  crimes  mentioned  in  the  extradition  arrangement. 
United  States  v.  Gaynor)  Re  Gaynor  and  Greene  {No.  3),  »  Can.  Cr. 
Cas.  205. 

Acceasories  574i  Every  one  is  guilty  of  an  in^ctable  ofFettce  and  liable 
fact^incer-  *"  ^'^^°  years'  imprisonment  who,  in  any  ease  where  no  express 
taiDcases.  provision  is  made  by  this  Act  for  the  punishment  of  an  acces- 
sory, is  accessory  after  the  fact  to  any  indictable  offence  for 
which  the  punishment  ifl,  on  a  first  conviction,  imprisonmeDt 
for  life,  or  for  fourteen  years,  or  for  any  term  longer  than' 
fourteen  years.    55-56  V.,  e.  29,  s.  531. 

after  the  foot.] — An  accessory  after  the  fact  to  an  offence  i» 
'es,  comforts  or  assists  any  one  who  has  been  a  party  to  such 
ir  to  enable  him  to  escape,  knowing  him  to  have  been  a  party 
ion  71.  But  no  married  person  whose  husband  or  wife  has 
0  an  offence  shall  become  an  accessory  after  the  fact  thereto  by 
iforting  or  assisting  the  other  of  them,  and  no  marriM ' 
husband  has  been  a  party  to  an  offence  shall  become  an  ac- 
the  fact  thereto,  by  receiving,  comforting  or  assisting  in  his 
by  his  authority  any  other  person  who  has  been  a  party 
e  in  order  to  enable  her  husband  or  such  other  person  to 
in  n   (2). 
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At  common  law  the  term  accessory   after  the  fact  only  applied  to 

felonies  for   in  misdemeanours   all   were   principals.     R.  v.   Tisdale,   20 

U.C.Q.B.   ^73;  R.  y.  Campbell,   18   U.C.Q.B.   417;     R.   v.   Benjamin,   4 
U.C.C.P.  189. 

Where  the  power  of  a  court  of  general  or  quarter  sessions  is  excluded, 
as  to  which  see  sec.  583,  such  court  has  no  jurisdiction  to  try  a  charge 
of  being  accessory  after  the  fact  to  such  offence.     Section  688. 

An  accessory  after  the  fact  may  be  indicted  whether  the  principal 
offender  has  or  has  not  been  indicted  or  convicted,  or  is  or  is  not  amenaole 
to  justice;  and  such  accessory  may  be  indicted  either  alone  as  for  a  sub- 
stantive offence  or  jointly  with  such  principal.    Section  840  (1). 

Where  an  indictment  contliins  two  counts,  one  charging  the  accused  as  a 
principal  offender  and  the  other  charging  him  with  being  an  accessory  after 
the  fact  to  the  same  offence,  the  prosecution  will  be  compelled  to  elect  upon 
which  count  they  will  proceed.    R.  v.  Brannon  (1880),  14  Cox  C.C.  394. 

Where  several  persons  are  tried  upon  one  indictment,  some  as  principals 
in  murder,  others  as  accessory  after  the  fact  to  the  murder,  and  the  princi- 
pals are  convicted  of  manslaughter  only,  the  prisoners  charged  as  accessories 
after  the  fact  may  be  convicted  on  the  same  indictment  as  such  accessories 
to  the  manslaughter.    R.  v.  Richards  (1877),  2  Q.B.D.  311,  13  Cox  C.C.  611. 

But  on  an  indictment  charging  a  man  with  the  principal  offence  only,  he 
cannot  be  convicted  thereunder  of  being  an  accessory  after  the  fact.  R.  v. 
Fallon  (1862),  L.  &  C.  217,  32  L.J.M.C.  66;  Richards  v.  R.  (1897),  61  J.P. 
389. 

Evidence  J] — See  note  to  sec.  71. 

Indictment] — ^Every  one  charged  with  being  an  accessory  after  the 
fact  to  any  offence  may  be  indicted,  whether  the  principal  offender  has 
or  has  not  been  indicted  or  convicted*  or  is  or  is  not  amenable  to  justice, 
and  such  accessory  may  be  indicted  either  alone  as  for  a  substantive  offence 
or  jointly  with  such  principal;    Code  sec.  849. 

57 5»  Every  one  who  is  accessory  after   the   fact   to   any  Accessoriei 
indictable  oflPence  for  committing  which  the  longest  term  to  f^^-^^* 
which  the  offender  can  be  sentenced  is  less  than  fourteen  years,  other  cases, 
if  no  express  provision  is  made  for  the  punishment  of  such 
accessory,   is   guilty   of  an   indictable   offence   and   liable'  to 
imprisonment  for  a  term  equal  to  one-half  of  the  longest  term 
to  which  a  person  committing  the  indictable  offence  to  which 
he  is  accessory  may  be  sentenced.    55-56  Y.,  c.  29,  s.  532. 

Aeceeeoriea  after  the  fact.] — See  sees.  71,  531  and  849. 
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Bules^  of  Court, 

576»  Every  superior  court  of  criminal  jurisdiction  may  at 
any  time,  with  the  concurrence  of  a  majority  of  the  judges 
thereof  present  at  any  meeting  held  for  the  purpose,  make 
rules  of  court,  not  inconsisikent  with  any  statute  of  Canada, 
which  shall  apply  to  all  proceedings  relating  to  any  prosecu- 
tion, proceeding  or  action  instituted  in  relation  to  any  matter 
of  a  criminal  nature,  or  resulting  from  or  incidental  to  any 
such  matter,  and  in  particular, — 

(a)  for  regulating  the  sittings  of  the  court  or  of  any  division 
thereof,  or  of  any  judge  of  the  court  sitting  in  chambers, 
except  in  so  far  as  the  same  are  already  regulated  by  law ; 

(b)  for  regulating  in  criminal  matters  the  pleading,  prac« 
tice  and  procedure  in  the  court,  including  the  subjects  of 
mandamus,  certiorari,  habeas  corpus,  prohibition,  quo 
warranto,  bail  and  costs,  and  the  proceedings  on  applica- 
tion to  a  justice  to  state  and  sign  a  case  for  the  opinion  of 
the  courts  as  to  a  conviction,  order,  determination  or  other 
proceeding  before  him;  and, 

(c)  generally  for  regulating  the  duties  of  the  officers  of  the 
court  and  eveiy  other  matter  deemed  expedient  for  better 
attaining  the  ends  of  justice  and  carrying  the  provisions 
of  the  law  into  effect. 

2.  Copies  of  all  rules  made  under  the  authority  of  this 
section  shall  be  laid  before  both  Houses  of  Parliament  at  the 
session  next  after  the  making  thereof,  and  shall  also  be  pub- 
lished in  the  Canada  Oazeite, 

3.  In  the  province  of  Ontario  the  authority  for  the  making 
of  rules  of  court  applicable  fo  superior  courts  of  criminal  juris- 
diction in  the  province  is  vested  in  the  supreme  court  of  judica- 
ture, and  such  rules  may  be  made  by  the  said  court  at  any 
time  with  the  concurrence  of  a  majority  of  the  judges  thereof 
present  at  a  meeting  held  for  the  purpose.  55-56  V.,  c.  29, 
8.  533 ;  63-64  V.,  c.  46,  s.  3. 
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Criminal  matters,] — The  tenn  "criminal  matters/'  has  been  held  to  in- 
clude a  matter  in  the  result  of  which  the  party  may  be  fined  or  imprisoned: 
Seaman  v.  Burley,  [1896]  2  Q.B.  344;  R.  v.  Fletcher,  2  Q.B.D.  47. 

Certiorari,] — Certiorari  in  respect  of  convictions  under  the  Criminal 
Code  is  by  this  section  treated  as  a  matter  of  criminal  law  and  not  of 
civil  procedure;  although  the  recovery  upon  recognizance  after  estreat  of 
bail  in  a  criminal  case  has*  been  held  to  be  merely  a*  civil  proceeding.  Re 
Talbot's  Bail   (1802),  23  O.R.  65. 

Code  sec.  1126  contains  a  special  provision  authorizing  the  passing  of 
rules  of  court  requiring  a  recognizance  in  security  for  costs  to  be  filed  as 
a  condition  of  hearing  a  motion  to  quash  a  summary  conviction.  And 
Code  sec.  1096  regulates  the  enforcement  of  such  recognizances  by  intro- 
ducing the  practice,  which  prevailed  under  the  Imperial  statute  5  Geo. 
II.,  ch.  9,  which  was  repealed  by  49  Vict.,  ch.  49  (see  R.S.C.  1886,  ch. 
178,  sec.  91  and  sec.  893  of  the  Code  of  1892).  The  provisions  now  em- 
bodied in  sec.  1126  of  the  present  Code  were  then  substituted  for  the  Im- 
perial Act.  It  has  been  held  that  a  rule  of  court  passed  in  Ontario  under 
the  statute  of  49  Vict.,  ch.  49,  sec.  6,  remains  in  force  as  a  rule  under 
the  Code  without  being  re-passed.  R.  v.  Robinet  (1894),  2  Can.  Cr.  Cas. 
382  Ont.). 

Stated  case  in  summary  oonvidiona,] — An  application  to  a  justice  lor 
a  stated  case  in  a  summary  conviction  matter  shall  be  made,  and  the  case 
stated  within  such  time  and  in  such  manner  as  is,  from  time  to  time, 
directed  by  rules  or  orders  under  section  576  Code  sec.  761  (2). 

In  British  Columbia,] — ^In  the  province  of  British  Columbia  rules  and 
orders  of  court  have  been  passed  under  this  section,  known  as  the  Su- 
preme Court  Rules,  1896  (Crown  side),  and-  the  same  appear  in  The 
Canada  Gazette  (1900),  vol.  33,  p.  2110.  They  are  adapted  principally  from 
the  English  Crown'Office  Rules  of  1886.  Where  no  other  provision  is  made 
in  the  Rules  the  former  procedure  and  practice  remains  in  force,  and  as  to 
matters  not  provided  for,  the  practice  shall,  as  far  as  may  be,  be  regulated 
by  analogy  to  such  rules.    B.C.  Crown  Rules  (1896),  No.  65. 

In  Ontario,] — ^Rules  of  Court  have  recently  been  passed  in  Ontario,  27 
March,  1908,  governing  certiorari  practice  in  criminal  matters  and  num- 
bered 1279  to  1288  inclusive  in  the  Ontario  O>nsolidated  Rules.  They  are, 
however,  not  to  take  effect  until  confirmed  by  Dominion  Statute,  for  which 
purpose  it  is  expected  that  an  amendment  of  the  Code  to  be  known  as  sec 
676 A  will  be  passed  during  the  1908  session.  These  rules  are  set  out  in 
a  note  to  Code  see.  1126. 

Rule  1238  provides  that,  ''the  costs  of  and  incidental  to  proceedings  in 
the  Court  of  Appeal  for  Ontario  and  in  the  High  Court  of  Justice  for  Ontario 
and  in  any  Divisional  Court  thereof,  for  or  in  relation  to  the  quashing  of 
convictions  or  orders  shall  be  in  the  discretion  of  the  court,  and  the  court 
shall  have  power  to  determine  and  direct  by  whom  and  to  what  extent  the 
same  shall  be  paid,  whether  the  conviction  or  order  is  affirmed  or  quashed 
in  whole  or  in  part." 

Previously  in  Rex  v.  Bennett  (1902),  5  Can.  Cr.  Cas.  456,  4  O.L.R.  205, 
the  Divisional  Court  had  held  that  on  a  motion  to  quash  a  summary 
conviction  in  a  criminal  matter  under  Dominion  legislation,  no  jurisdiction 
is  conferred  on  the  High  Court  of  Jiistioe  to  give  costs  to  the  applicant 
against  the  prosecutor  or  magistrate. 

It  seems  still  open  to  question  whether  such  jurisdiction  can  be  ac- 
quired under  a  rule  of  court  passed  under  Code  sec.  676,  and  whether  the 
terms  of  this  section  of  the  Code  are  wide  enough  to  include  and  validate 
in  its  entirety  the  terms  of  Ontario  Rule  1238  as  a  mere  "regulation"  of 
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practice.  On  the  introduction  of  the  Criminal  Code  of  1802  a  special  pro- 
vision was  made  as  to  Ontario  (sec.  754  of  the  original  Code),  and  this 
is  continued  in  the  present  statute  as  sec.  590. 

It  provides  that  "the  practice  and  procedure  in  all  criminal  cases  and 
matters  in  the  High  Court  of  Justice  of  Ontario  which  are  not  provided 
for  hy  this  Act,  shall  be  the  same  as  the  practice  and  procedure  in  similar 
cases  and  matters  heretofore."     Code  sec.  500. 

In  Nova  Scotia.] — ^The  Crown  Rules  in  force  in  Nova  Scotia  were  passed 
in  1001. 

In  Quebec] — ^No  Crown  Rules  have  been  passed  in  Quebec  under  the 
Criminal  Code. 

Certiorari  practice  in  British  ColumhiaJ] — ^The  British  Columbia 
"Crown  Rules^  1806,"  make  the  following  provisions  in  regard  to  certiorari 
practice  in  that  province: — 

'  2.  Every  application  for  a  writ  of  certiorari  at  the  instance  of  any  per- 
son, other  than  the  Attorney-General  on  behalf  of  the  Crown,  shall  be  made 
to  a  judge  of  the  Supreme  Court  by  summons  to  shew  cause;  unless,  in  the 
opinion  of  the  judge^  the  writ  should  issue  forthwith,  in  which  case  the 
order  may  be  made  absolute;  or  an  order  be  made  in  the  first  instance 
either  ex  parte,  or  otherwise,  as  the  judge  may  direct. 

3.  No  writ  of  certiorari  shall  be  granted,  issued,  or  allowed,  to  remove 
any  judgment,  conviction,  order,  or  other  proceeding  had  or  made  before 
any  justice  or  justices  of  the  peace  unless  such  writ  be  applied  for  within 
six  calendar  months  after  such  judgment,  conviction,  order,  or  other  pro- 
ceedings shall  be  so  had  or  made,  and  unless  it  be  proved  by  affidavit  that 
the  party  suing  forth  the  same  has  given  six  days'  notice  thereof  in  writing 
to  the  justice  or  justices,  or  two  of  them  if  more  than  one,  by  and  before 
whom  such  judgment,  order,  conviction,  or  other  proceedings  shall  be  so 
had  or  made,  in  order  that  such  justice  or  justices,  or  the  parties  therein 
concerned,  may  shew  cause,  if  he  or  they  shall  so  think  fit,  against  the 
party  issuing  or  allowing  such  writ  of  certiorari.  The  writ  shall  be  in  the 
Form  No.  0,  Appendix  J,  of  tljie  "Supreme  Court  Rules,  1800." 

4.  No  order  for  the  issuing  of  a  writ  of  certiorari  to  remove  any  order, 
conviction,  or  inquisition,  or  record,  or  writ  of  habeas  corpus  ad  subjicien- 
dum shall  be  granted  where  the  validity  of  any  warrant,  commitment,  order, 
conviction,  inquisition,  or  record^  shall  be  questioned,  unless  at  the  time  of 
moving  a  copy  of  any  such  warrant,  commitment,  order^  conviction,  inquisi- 
tion, or  record,  verified  by  affidavit^  be  produced  and  handed  to  the  officer 
of  the  court  before  the  motion  be  made,  or  the  absence  thereof  accounted 
for  to  the  satisfaction  of  the  court. 

5.  No  writ  of  certiorari  shall  be  allowed  to  remove  any  judgment,  order, 
or  conviction  given  or  made  by  justices,  unless  the  party-  (other  than  the 
Attorney-General  acting  on  behalf  of  the  Crown)  prosecuting  such  certio- 
rari before  the  allowance  thereof,  shall  enter  into  a  recognizance  with  one 
or  more  sufficient  sureties  before  one  or  more  justices,  or  before  any  judge 
of  the  Supreme  Court,  or  county  court,  in  the  sum  of  $100,  with  condition 
to  prosecute  the  same,  at  his  own  costs  and  charges,  with  effect  without 
any  wilful  or  affected  delay,  and  to  pay  the  party  in  whose  favour  or  for 
whose  benefit  such  judgment,  order  or  conviction  shall  have  been  given  or 
made  within  one  month  after  the  said  judgment,  order  or  conviction  shall 
be  confirmed  his  full  costs  and  charges  to  be  taxed  according  to  the  prac- 
tice of  the  court;  and  in  case  the  party  prosecuting  such  certiorari  shall 
not  enter  into  such  recognizance,  or  shall  not  perform  the  conditions  afore- 
'said,  it  shall  be  lawful  for  the  justices  to  proceed  and  make  such  further 
order  for  the  benefit  of  the  party  for  whom  such  judgment  shall  be  given, 
in  such  manner  as  if  no  certiorari  had  been  granted. 
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6.  Every  such  reoognizance,  with  affidavit  of  justification  and  of  due 
execution,  shall  be  filed  with  the  registrar  of  the  court  before  the  issue  of 
any  writ  of  certiorari. 

7.  When  cause  is  shewn  against  an  order  nisi  for  a  certiorari  to  re- 
move any  judgment,  order  or  conviction  upon  which  no  special  case  has 
been  stated,  given,  or  made  by  justices  of  the  peace  for  the  purpose  of 
quashing  such  judgment^  order  or  conviction^  the  court,  or  a  judge  thereof, 
if  it  shall  think  fit,  may  make  it  part  of  the  order  absolute  for  the  certio- 
rari that  the  judgment,  order,  or  conviction  shall  be  quashed  on  return 
without  further  order,  and  in  such  case^  no  such  recognizance  as  is  required 
by  the  last  preceding  rule,  shall  be  necessary^  and  a  memorandum  to  that 
effect  shall  be  indor»Mi  by  The  proper  officer  upon  the  issuing  of  the  writ  of 
certiorari. 

8.  No  objection  on  account  of  any  omission  or  mistake  in  any  judgment 
or  order  of  any  justice  of  the  peace  or  court  of  summary  jurisdiction 
brought  up  upon  a  return  of  a  writ  of  certiorari  and  filed  in  the  Supreme 
Court,  shall  be  allowed,  unless  such  omission  or  mistake  shall  have  been 
specified  in  the  order  for  issuing  the  certiorari. 

Beoognieancea  in  British  Columbia,] — The  British  Columbia  Crown 
Rules  43-47  are  as  follows: — 

(43.)  No  recognizance  shall  henceforth  be  forfeited  or  estreated  without 
the  order  of  the  court  or  a  judge. 

(44.)  Every  recognizance  to  appear  and  answer  to  any  indictment  found 
in  the  Supreme  Court  or  in  the  county  court  judges'  criminal  court,  or 
to  any  ex-officio  or  criminal  information  shall,  unless  the  court  or  a  judge 
shall  by  order  dispense  therewith,  contain  besides  any  other  condition  which 
may  be  imposed  a  condition  that  the  defendant  shall  personally  appear 
from  day  to  day  on  the  trial  of  such  indictment  or  information  and  not 
depart  until  he  shall  be  discharged  by  the  court  before  whom  such  trial 
shall  be  had. 

(45.)  Whenever  it  has  been  made  to  appear  to  the  court  or  a  judge, 
that  a  party  has  made  default  in  performing  the  conditions  of  the  recog- 
nizance into  which  he  has  entered  the  court  or  a  judge,  upon  notice  to  the 
defendant  and  his  sureties,  if  any,  to  be  given  in  such  manner  as  the  court 
or  a  judge  may  direct,  may  order  such  recognizance  to  be  estreated  without 
issuing  any  writ  of  scire  /acias. 

(46.)  In  proceedings  under  sec.  1097  of  the  Criminal  Code,  (former 
sec.  589 )  for  breach  of  recognizance  on  remand,  the  certificate  of  the  justice 
of  the  peace  of  non-appearance  of  the  accused,  indorsed  on  the  back  of 
the  recognizance,  shall  be  transmitted  by  the  justice  of  the  peace  to  the 
registrar  of  the  court  where,  if  committed,  the  accused  would  be  bound  to 
appear,  and  be  proceeded  upon  by  order  of  the  judge  presiding  at  the 
assizes,  if  he  thinks  proper,  in  like  manner  as  other  recognizances. 

In  summary  convictions  under  sec.  1097  of  the  Criminal  Code,  (former 
sec.  878)  the  certificate  of  default  of  appearance,  as  in  the  preceding  rule, 
shall  be  transmitted  by  the  justice  of  the  peace  to  the  clerk  of  the  county 
court  having  jurisdiction  at  the  place  wherein  such  recognizance  is  taken, 
and  be  proceeded  upon  by  order  of  the  county  court  judge,  if  he  thinks 
proper,  in  like  manner  as  other  recognizances. 

General. 

577.  Unless. otherwise  specially  provided  in  this  Act,  every  jurisdiction 
court  of  criminal  jurisdiction  in  any  province  is  competent  to  of  courts 
try  any  crime  or  offence  within  the  jurisdiction  of  such  court  to  g^"«''*^l^- 
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try,  wherever  committed  within  the  province,  if  the  accused  is 
found  or  apprehended  or  is  in  custody  within  the  jurisdiction 
of  such  court  or  if  he  has  been  committed  for  trial  to  such 
court  or  ordered  to  be  tried  before  such  court,  or  before  any 
other  court,  the  jurisdiction  of  which  has  by  lawful  authority 
been  transferred  to  such  first  mentioned  court  under  any  Act 
for  the  time  being  in  force.    55-56  V.,  c.  29,  s.,  640. 

Alternative  modes  of  proceBure,"] — A  prosecution  against  the  keeper  of 
a  common  bawdy-house  may  be  brought  either  by  indictment  or  und^r  thp 
summary  trials  procedure,  or  the  keeper  may  be  charged  as  a  yagrant 
under  the  summary  convictions  procedure,  and  neither  the  provision  for 
summary  trial  nor  that  for  summary  conviction  abro^tes  the  right  of 
the  Crown  to  bring  an  indictment.  The  different  methods  of  procedure 
with  the  varying  penalties  dependent  upon  the  class  of  tribunal  seTected 
are  not  inconsistent  but  are  alternative.  R.  v.  Sarah  Smith  (1905),  9 
Can.  Cr.  Cas.  338. 

Common  law  offences.] — It  ha^  never  been  contended  that  the  Criminal 
Code  of  Canada  contains  the  whole  of  the  common  law  of  England  in  force 
in  Canada.  Parliament  never  intended  to  repeal  the  common  law,  except 
in  so  far  as  the  Code  either  expressly  or  by  implication  repeals  it.  Union 
Colliery  Co.  v.  The  Queen  (1900),  4  Can.  Cr.  Cas.  400,  406;  31  Can.  S.C.R. 
81,  per  Sedgewick,  J.  If  the  facts  stated  in  an  indictment  constitute  an 
indictable  offence  at  common  law,  and  that  offence  is  not  dealt  with  in  the 
Code,  then  an  indictment  will  lie  at  common  law;  even  if  the  offence  has 
been  dealt  with  in  the  Code,  but  merely  by  way  of  statement  of  what  is 
law,  then  both  are  in  force. 

The  common  law  jurisdiction  as  to  crime  is  still  operative,  notwithstand- 
ing the  Code,  and  even  in  cases  provided  for  by  the  Code,  unless  there  is 
such  repugnancy  as  to  give  prevalence  to  the  later  law.  R.  v.  Cole  (1902), 
6  Can.  Cr.  Cas.  330. 

Venue.'] — ^Whenever  the  accused  has  been  committed  by  a  magistrate  or 
justice  of  the  peace  for  trial  before  the  court  in  any  district  of  the  same 
province,  the  court  sitting  in  such  district  has  jurisdiction  to  trv  the 
case.  R.  v.  Hogle  (1896),  6  Can.  Cr.  Cas.  53  (Que.).  And  see  Code  sees. 
653  and  665. 

The  power  conferred  on  a  magistrate  under  sec.  665  of  ordering  the 
accused  person  brought  before  him,  charged  with  an  offence  committed  out 
of  his  territorial  jurisdiction  (but  over  which  the  magistrate  still  has  juris- 
diction because  of  the  arrest  of  the  accused  within  his  district),  to  be 
taken  before  some  justice  having  jurisdiction  in  the  place  where  the  offence 
was  committed,  is  permissive  only.  Re  The  Queen  v.  Burke  (19(K)),  5 
Can.  Cr.  Cas.  29  (Ont.). 

But  by  sec.  888  of  the  Code,  ''nothing  in  this  Act  authorizes  any  court 
in  one  province  of  Canada  to  tiy  any  person  for  any  offence  committed 
entirely  in  another  province:  Provided  that  every  proprietor,  publisher, 
editor  or  other  person  charged  with  the  publication  in  a  newspaper  of 
any  defamatory  libel,  shall  be  dealt  with,  indicted,  tried  and  punished 
in  the  province  in  which  he  resides^  or  in  which  such  newspaper  is  printed.** 

Certain  per-  578»  No  person  who  is  a  master,  or  the  father,  son  or 
tryca«8^  brother  of  a  master  in  the  particular  manufacture,  trade  or 
under  s.  501.  business,  in  or  in  connection  with  which  any  offence  under 
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section  five  hundred  and  one  is  charged  to  have  been  com- 
mitted, shall  act  as  a  magistrate  or  justice^  in  any  case  of  com- 
plaint or  information  under  that  section,  or  as  a  member  of 
any  court  for  hearing  any  appeal  in  any  such  case.  B.S.,  c.  173, 
s.  12. 

.  Indictable  Offences. 

579«  Any  judge  or  other  person  presiding  at  the  sittings  of  Questions 
a  court  at  which  any  person  is  tried  for  an  indictable  oflfence  raised  at 
under  this  Act,  whether  he  is  the  judge  of  such  court  or  is  reserved^or 
appointed  by  commission  or  otherwise  to  hold  such  sittings,  decision, 
may  reserve  the  giving  of  his  final  decision  on  questions  raised 
at  the  trial;  and  his  decision,  whenever  given,  shall  be  con- 
sidered as  if  given  at  the  time  of  the  trial.    55-56  V.,  c.  29, 
s.  753. 

580«  Every  superior  court  of   criminal   jurisdiction   and' jurisdiction 
every  judge  of  such  court  sitting  as  a  court  for  the  trial  of  of  superior 
criminal  causes,  and  every  court  of  oyer  and  terminer  and  ^^^^  ** 
general  gaol  delivery  has  power  to  try  any  indictable  oflfence. 
55-56  v.,  c.  29,  s.  538. 

New  Brunatoick,] — County  courts  in  Xew  Brunswick  are  not  courts  of 
oyer  and  terminer  and  general  gaol  delivery,  as  the  circuits  of  the  Supreme 
Court  are.  Criminal  jurisdiction  is  given  to  the  county  courts  by  statute, 
but  nothing  is  said  to  the  effect  that  they  are  courts  of  general  gaol 
delivery.  R.  v.  Wright,  2  Can.  Cr.  Cas.  88  (N.6.).  And  see  sees.  582 
and  583  as  to  their  jurisdiction. 

58 1«  Where  an  indictment  is  found  against  any  person  for  Option  for 
any  of  the  oflfences  mentioned  in  section  four  hundred  and  trial  without 
ninety-eight,  the  defendant  or  person  accused  shall  have  the  con8p\^acy  * 
option  to  be  tried  before  the  judge  presiding  at  the  court  at  cases, 
which  the  indictment  is  found,  or  the  judge  presiding  at  any 
subsequent  sitting  of  such  court,  or  at  any  court  where  the 
indictment  comes  on  for  trial,  without  the  intervention  of  a 
jury;  and  in  the  event  of  such  option  being  exercised  the 
proceedings  subsequent  thereto  shall  be  regulated  in  so  far  as 
may  be  applicable  by  Part  XVIII.    52  V.,  c.  41,  s.  4. 

Trade  conspiracy  iriala.] — See  sec.  498. 

582«  Every  court  of  general  or  quarter  sessions    of  the  Jurisdiction 
peace,  when  presided  over  by  a  superior  court  judge,  or  a  of^easions 
county  or  district  cpurt  judge,  or   in   the  cities   of   Montreal 
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and  certain    and  Quebec  by  a  recorder  or  judge  of  the  sessions  of  the  peace, 
other  courts,  ^nd  in  the  province  of  New  Brunswick  every  county  court 
judge  has  power  to  try  any  indictable  oflfence  except  as  herein- 
after provided.    55-56  V.,  c.  29,  s.  539 ;  56  V.,  c.  32,  s.  1. 

The  courts,  here  mentioned  have  their  power  limited  by  sec.  583. 

Court  records.] — The  judgments  of  the  oourts  of  general  sessions  iu 
Ontario  are  public  records^  and  the  clerk  of  the  peace  holds  them  as  their 
statutory  custodian  in  the  interests  of  the  public  generally  and  not  as 
a  deputy  officer  of  the  Crown.  Any  person  interest^  in  the  indictments 
and  records  of  the  court  of  general  sessions  is  entitled  of  right  to  inspect 
them.  R.  v.  Scully  (1901),  5  Can.  Cr.  Cas.  1  (Ont.);  Attorney-General 
V.  Scully,  6  Can.  Cr.  Cas.  167. 

An  accused  person  tried  and  acquitted  in  such  court  is  entitled  to  a 
copy  of  the  record  of  such  Uoquittal  and  of  the  indictment  without  the 
fiat  of  or  intervention  by  the  Attorney-General  of  the  province,  and  a  man- 
damus will  lie  to  the  clerk  of  the  peace  to  compel  the  delivery  to  him 
of  certified  copies.    Ibid. 

Committal  for  trial  hy  magistrate,] — See  sec.  690. 

Idem.  588*  No  court  mentioned  in  the  last  preceding  section  has 

power  to  try  any  offence  under  sections, — 

(a)  seventy-four,  treason;  seventy-six,  accessories  after  the 
fact  to  treason ;  seventy-seven,  seventy-eight,  and  seventy- 
nine,  treasonable  offences;  eighty,  assaults  on  the  King; 
eighty-one,  inciting  to  mutiny;  eighty-five,  unlawfully 
obtaining  and  communicating  official  information;  eighty- 
six,  communicating  information  acquired  in  office;  or, 

(b)  one  hundred  and  twenty-nine,  administering,  taking  or 
procuring  the  taking  of  oaths  to  commit  certain  crimes; 
one  hundred  and  thirty,  administering,  taking  or  procur- 
ing the  taking  of  other  unlawful  oaths ;  one  hundred  and 
thirty-four,  seditious  offences;  one  hundred  and  thirty- 
five,  libels  on  foreign  sovereigns ;  one  hundred  and  thirty- 
six,  spreading  false  news ;  or, 

(c)  one  hundred  and  thirty-seven  to  one  hundred  and  forty 
inclusive,  piracy;  or, 

(d)  one  hundred  and  fifty-six,  judicial,  etc.,  corruption ;  one 
hundred  and  fifty-seven,  corruption  of  officers  employed 
in  prosecuting  offenders;  one  hundred  and  fifty-eight, 
frauds  upon  the  Government;  one  hundred  and  sixty, 
breach  of  trust  by  a  public  officer;  one  hundred  and  sixty- 
one,  municipal  corruption;  one  hundred  and  sixty-two 
(a),  selling  offices;  or, 

(e)  two  hundred  and  sixty-three,  murder;  two  hundred  and 
sixty-four,  attempt  to  murder;  two  hundred  and  sixty- 
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five,  threat  to  murder;  two  hundred  and  sixty-six,  con- 
spiracy to  murder ;  two  hundred  and  sixty-seven,  accessory 
after  the  fact  to  murder;  or, 

(f)  two  hundred  and  ninety-nine,  rape;  three  hundred, 
attempt  to  commit  rape;  or, 

(g)  three  hundred  and  seventeen  to  three  hundred  and 
thirty-four,  defamatory  libel ;  or,, 

(h)  four  hundred  and  nine1y-eigh4:,  combination  in  res- 
traint of  trade;  or, 

(i)  conspiring  or  attempting  to  commit,  or  being  accessory 
after  the  fact  to  any  of  the  offences  in  this  section  before ' 
mentioned;  or 

(j)  any  indictment  for  bribery  or  undue  influence,  persona- 
tion or  other  corrupt  practice  under  the  Dominion  Elec- 
tions Act.  55-56  v.,  c.  29,  s.  540 ;  57-58  V.,  c.  57,  s.  1 ; 
63-64  v.,  c.  46,  s.  3. 

Special  Jurisdiction, 

584.  For  the  purposes  of  this  Act, — 

(a)  where  the  offence  is  committed  in  or  upon  any  water,  o^  water 
tidal  or  other,  or  upon  any  bridge,  between  two  or  more  between 
magisterial  jurisdictions,  such  offence  may  be  considered  {jj^^s 
as  having  been  committed  in  either  of  such  jurisdictions; 

(h)  where  the  offence  is  committed  on  the  boundary  of  two  Nearbound- 
or  more  magisterial  jurisdictions,  or  within  the  distance  ary  between 
of  five  hundred  yards  from  any  such  boundary,  or  is  begun  junsdictiona. 
within  one  magisterial  jurisdiction  and  completed  within 
another,  such  offence  may  be  considered  as  having  been 
committed  in  any  one  of  such  jurisdictions; 

(c)  where  the  offence  is  committed  on  or  in  respect  to  a  In  respect 
mail,  or  a  person  conveying  a  post  letter  bag,  post  letter  to  mail  or 
or  anything  sent  by  post,  or  on  any  person,  or  in  respect  vessel  pass- 
of  any  property,  in  or  upon  any  vehicle  employed  in  a  ing  through 
journey,  or  on  board  any  vessel  employed  on  any  navigable  d^ctions"'""^ 
river,  canal  or  other  inland  navigation,  the  person  accused 
shall  be  considered  as  having  committed  such  offence  in 
any  magisterial  jurisdiction  through  which  such  vehicle  or 
vessel  passed  in  the  course  of  the  journey  or  voyage  dur- 
ing which«  the  offence  was  committed ;   and  where  the 
centre  or  other  part  of  the  road,  or  any  navigable  river, 
canal  or  other  inland  navigation  along  which  the  vehicle 
or  vessel  passed  in  the  course  of  such  journey  or  voyage. 
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is  the  boundary  of  two  or  more  magisterial  jurisdictions, 
the  person  accused  of  having  committed  the  offence  may 
be  considered  as  having  committed  it  in  any  one  of  such 
jurisdictions.    55-56  V.,  c.  29,  s.  553 ;  63-64  V.,  c.  46,  s.  3. 

Magiatfute*a  jurisdiction,] — ^A  magistrate  may  hold  a  preliminary  en- 
quiry in  respect  of  an  indictable  offence  committed  in  the  same  province 
outside  of  his  territorial  jurisdiction,  if  the  accused  is,  or  is  suspected 
to  be,  within  the  limits  over  which  such  magistrate  has  jurisdiction^  or 
resides  or  is  suspected  to  reside  within  such  limits.  R.  v.  Burke  (1900), 
5  Can.  Cr.  Cas.  29  (Ont.) ;  Code  sec.  653. 

^  T^e  general  rule  is  that  the  magistrate  or  justice  of  the  peace  has 
jurisdiction  either  by  reason  of  the  residence  or  presence  of  the  accused 
in  his  district,  or  by  reason  of  the  commission  of  the  offence  within  its 
limits.  There  is,  however,  an  enlargement  of  this  general  rule  in  sec.  553, 
whereby,  when  an  offence  is  "begun  within  one  magisterial  jurisdiction  and 
completed  within  another,  such  offence  may  be  considered  as  having  been 
committed  in  either  of  them.  R.  v.  Hogle  (1896),  5  Can.  Cr.  Cas.  53, 
R.J.Q.  5  Q.B.  59. 

This  section  is  derived  from  the  Imperial  Act,  7  Geo.  IV.,  ch.  64,  sec.  12. 

In  Rex  V.  Girdwood  (1776),  2  East  P.C.  1120,  1  Leach's  Crown  Cases 
169,  it  was  held  on  a  case  reserved,  that  a  person  writing  a  threatening 
letter  in  one  country  and  delivering  it  to  another  person  in  that  country,  by 
whom  it  was  posted  at  the  writer's  request  to  an  address  in  another  county, 
was  properly  tried  and  convicted  in  the  latter  country. 

In  R.  v.  Esser  (1767),  2  East  P.C.  1125,  Lord  Mansfield  held  that  the 
sending  of  a  letter  by  post  directed  to  a  person  in  another  county  was 
sending  also  in  the  latter  county,  and  that  the  whole  was  to  be  considered 
as  the  act  of  the  defendant  to  the  time  of  the  delivery  in  that  county. 
3  Russell  on  Crimes,  6th  ed.,  722   (p). 

If  the  accused  person,  "wherever  he  may  be,"  (i.e.,  within  Canada),  is 
charged  with  having  committed  an  indictable  offence  within  the  limits  over 
which  a  justice  of  the  peace  has  jurisdiction,  the  justice  is  empowered  to 
issue  a  warrant  or  summons  to  compel  the  attendance  of  the  accused  person 
before  him  for  the  purpose  of  preliminary  enquiry;  Cr.  Code,  sec.  653  (b) ; 
and  the  accused  may  be  arrested  upon  such  warrant  in  any  part  of  Canada 
upon  the  warrant  being  "endorsed"  by  a  justice  within  whose  jurisdiction 
the  accused  may  be  found;  Cr.  Code  662.  The  "endorsement"  is  to  be 
made  only  upon  proof,  by  oath  or  afiirmation,  of  the  handwriting  of  the 
justice  who  issued  the  same,  and  when  made  is  sufficient  authority  to  the 
person  bringing  such  warrant,  to  carry  the  person  against  whom  *  the 
warrant  is  issued,  when  apprehended,  before  the  justice  who  issued  the 
warrant  or  before  other  justices  at  the  place  from  which  the  warrant  came. 
Cr.  Code  662. 

The  courts  will  take  judicial  notice  of  the  local  divisions,  such  as 
counties,  municipalities  and  polling  sections,  into  which  their  country  is 
divided  for  purposes  of  political  government.  Ex  parte  Macdonald  ( 1896 ) , 
3  Can.  Cr.  Cas.  10  ( S.C.  Can. ) . 

Where  the  offence  charged  was  the  making,  circulation  and  publication 
of  false  statements  of  the  financial  position  of  a  company,  and  it  appe<ired 
that  the  statements  were  mailed  from  a  place  in  Chitario  to  the  parties 
intended  to  be  deceived  in  Montreal,  the  offence,  although  commenced  in 
Ontario,  is  completed  in  the  Province  of  Quebec  by  the  delivery  of  the  let- 
ters to  the  parties  to  whom  thev  were  addressed.  R.  v.  Gillespie  (Xo  2) 
(1898),  2  Can.  Cr.  Cas.  309  (Que.) ;  R.  v.  Ellis,  [18991   1  Q  B.  230. 
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In  such  case,  the  courts  of  the  Province  of  Quebec  have  jurisdiction  to 
try  the  accused,  if  he  has  been  duly  committed  for  trial  by  a  magistrate  of 
the  district.     Ibid. 

The  offence  of  fraudulent  conversion  of  the  proceeds  of  a  valuable  secur- 
ity may  consist  in  a  continuity  of  acts — ^the  reception  of  the  valuable  secur- 
ity, the  collection  of  the  proceeds^  the  conversion  of  the  proceeds,  and 
UuBtly  the  failure  to  account  for  them;  and  where  the  beiifinnin^  of  the 
operation  is  in  one  district  and  the  continuation  and  completion  are  in 
another  district,  the  accused  may  be  proceeded  against  in  either  district. 
R.  V.  Hogle  (1896),  R.J.Q.  5  Q.B.  69;  5  Can.  Cr.  Cas.  53. 

Magistrates  cannot  give  themselves  jurisdiction  or  retain  jurisdiction 
by  finding  a  particular  fact  one  way,  if  the  evidence  is  clearly  the  other 
way.  White  v.  Feast  (1872),  L.R.  7,  Q.B.  363;  R.  v.  Davy  (1900),  4  Can. 
Cr.  Cas.  28,  33   (Ont.  C.A.). 

A  prohibition  may  issue  to  a  court  exercising  criminal  jurisdiction  as 
well  as  to  a  civil  court.  Per  Cockburn,  C.J.,  in  R.  v.  Herford,  3  El.  &  El. 
p.  136.  And  there  is  no  doubt  that  prohibition  can  issue  to  a  justice  of 
the  peace  to  prohibit  him  from  exercising  a  jurisdiction  which  he  has  not. 
Chapman  v.  Corporation  of  London   (1890),  19  Ont.  R.  33. 

Keepers  of  the  peace,] — In  1327,  1  Edw.  III.,  ch.  16,  it  was  enacted  that 
"For  the  better  keeping  and  maintenance  of  the  peace,  the  King  will  that 
in  every  country  good  men  and  lawful,  which  be  no  maintainers  of  evil  or 
barrators  in  the  country,  shall  be  assigned  to  keep  the  peace."  By  4  Edw. 
III.,  ch.  2,  they  were  to  send  their  indictments  to  be  tried  by  the  justices  of 
assize,  but  later  it  was  further  provided  that  two  or  three  of  the  .best  repu- 
tation in  the  counties  should  be  assigned  keepers  of  the  peace  by  the  King's 
commission.  ( 18  Edw.  IIL.  stat.  2,  ch.  3.)  The  statute  34  Edw.  III.,  ch,  1, 
giving  them  further  powers,   first  designated  them  as  "justices.'* 

585.  All  offences  committed  in  any  of    the   unorganized  Offences  in 
tracts  of  country  in  the  province  of  Ontario,  including  lakes,  ^norga^ized 
rivers  and  other  waters  therein,  not  embraced  within  the  limits  Ontario, 
of  any  organized  country,  or  within  any  provisional  judicial 
district,  may  be  laid  and  charged  to  have  been  committed  and 
may  be  inquired  of,  tried  and  punished  within  any  county  of 
such  province;  and  such  offences  shall  be  within  the  jurisdic- 
tion of  any  court  having  jurisdiction  over  offences  of  the  like 
nature  committed  within   the   limits  of  such   county,   before 
which  court  such  offences  may  be  prosecuted;  and  such  court 
•  shall  proceed  therein  to  trial,  judgment  and  execution  or  other 
punishment  for  such  offence,  in  the  same  manner  as  if  such 
offence  had  been  committed  within  the  county  where  such  trial 
is  had. 

2.  When  any  provisional  judicial  district  or  new  county  is  Provisional 
formed  and  established  in  any  of  such  unorganized  tracts,  all  districts  or 
offences  committed  within  the  limits  of  such  provisional  judicial  wluiin"'***** 
district  or  new  county,  shall  be  inquired  of,  tried  and  punished 
within  the  same,  in  like  manner  as  such  offences  would  have 
been  inquired  of,  tried  and  punished  if  this  section  had  not 
been  passed. 
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3.  Any  person  accused  or  convicted  of  any  offence  in  any 
such  provisional  district  may  be  committed  to  any  common  gaol 
in  the  province  of  Ontario.    55-56  V.,  c.  29,  s.  555. 


Offences 
committed 
north  of 
Ontario  and 
Quebec. 


586«  {As  amended  1907).  All  offences  committed  in  any 
part  of  Canada  not  in  a  province  duly  constituted  as  such  and 
not  in  the  Yukon  Territory  may  be  inquired  of  and  tried  with- 
in any  district,  county  or  place  in  any  province  so  constituted 
or  in  the  Yukon  Territory  as  may  be  most  convenient. 
Jurisdiction.  2.  Such  offences  shall  be  within  the  jurisdiction  of  any  court 
having  jurisdiction  over  offences  of  the  like  nature  committed 
within  the  limits  of  such  district,  county  or  place. 

3.  Such  court  shall  proceed  to  trial,  judgment  and  execution 
or  other  punishment  for  any  such  offence  in  the  same  manner 
as  if  such  offence  had  been  committed  within  the  district,  county 
or  place  where  the  trial  is  had.  62-63  V.,  c.  47,  s.  1 ;  6  &  7  E. 
VII.,  c.  8. 
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587.  (As  amended  1907).  The  several  courts  of  criminal 
jurisdiction  in  the  provinces  aforesaid  and  in  the  Yukon  Terri- 
tory, including  justices,  shall  have  the  same  powers,  jurisdic- 
tion and  authority  in  case  of  such  offences,  as  they  respectively 
have  with  reference  to  offences  within  their  ordinary  jurisdic- 
tion as  provincial  or  territorial  courts.  62-63  V.,  c.  47,  s.  2; 
6  &  7  E.  VII.,  c.  8. 

588.  Whenever  any  offence  is  committed  in  the  district  of 
Gaspe,  the  offender,  if  committed  to  gaol  before  trial,  may  be 
committed  to  the  common  gaol  of  the  county  in  which  the 
offence  was  committed,  or  may,  in  law,  be  deemed  to  have  been 
committed,  and  if  tried  before  the  Court  of  King's  Bench,  he 
shall  be  so  tried  at  the  sitting  of  such  court  held  in  the  county 
to  the  gaol  of  which  he  has  been  committed,  and  if  imprisoned 
in  the  common  gaol  after  trial  he  shall  be  so  imprisoned  in  the 
common  gaol  of  the  county  in  which  he  has  been  tried.  55-56 
v.,  c.  29,  s.  556. 
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SPECIAL  PROCEDURE  AND  POWERS. 

*  Offences  Requiring  Statute. 

589«  No  person  shall  be  proceeded  against  for  any  offence  offences 
against  any  Act    of    the    Parliament  of    England,  of    Great  against 
Britain,  or  of  the  United   Kingdom  of    Great    Britain  and  gStutes. 
Ireland,  unless  such  Act  is,  by  the  express  terms  thereof,  or  of 
some  other  Act  of  such  Parliament,  made  applicable  to  Canada 
or  some  portion  thereof  as  part  of  His  Majesty's  dominions  or 
possessions.    55-56  V.,  c.  29,  s.  5. 

Offences  against  Imperial  atatutes.] — As  to  offences  within  the  juris- 
diction of  the  English  Admiralty,  see  sec.  591. 

By  the  Imperial  Act,  40  Geo.  III.,  ch.  126,  certain  provisions  contained 
in  the  statute  of  5  &  6  Edw.  VI..  ch.  16,  against  buying  and  selling  public 
offices  were  made  applicable  to  His  Majesty's  dominions  and  were  therefore 
held  to  be  operative  in  Ontario.     R.  v.  Mercer,  17  U.C.Q.6.  602. 

The  Imperial  Foreign  Enlistment  Act  of  1870  and  amendments  46-47 
Vict.,  ch.  39,  and  56-57  Vict.,  ch.  54,  extend  to  all  the  dominions  of  His 
Majesty,  including  the  adjacent  territorial  waters  (33-34  Vict.  (Imp.)  ch. 
90,  sec.  2) ;  and  any  powers  or  jurisdiction  therebv  given  to  the  Secretary 
of  State  may  be  exercised  by  him  throughout  His  Majesty's  dominions, 
and  such  powers  and  jurisdiction  may  also  be  exercised  in  Canada  by  the 
Governor-General  (33-34  Vict.  (Imp.),  ch.  90,  sec.  26).  Jurisdiction 
thereby  given  to  a  court  of  Admiralty  will  be  exercised  in  Canada  by  the 
Exchequer  Court.  (Ibid.  sec.  30).  The  latter  is  also  a  prize  court  for 
Canada  under  Warrant  in  Admiralty  of  17th  August,  1809. 

As  to  the  Imperial  Trade  Marks  Act  of  1883  and  its  application  to 
British  possessions  when  protection  is  not  afforded  by  colonial  statute, 
see  Code  sec.  335   (s.). 

Colonial  Laws  Validity  Act.^ — In  The  Queen  v.  Marais,    [1902]   A.C. 
51,  a  defendant  convicted  of  treason   before  a   special   court  constituted 
under  the  authority  of  a  provincial  Act  in  the  Colony  of  Natal,  applied 
for  leave  to  appeal  to  the  Judicial  Committee  of  the  Privy  Council,  on 
the  ground  ( 1 )  that  the  provincial  Act  was  ultra  vires  under  the  Colonial 
Iaws  Validity  Act    (28  &  29   Vict.,  ch.  63),  as  being  repugnant  to  the 
laws  of  England   in  that  it  deprived  the  accused  of  a  right  to  trial  by 
jury,  and  (2)  that  the  court  was  improperly  constituted,  the  Act  providing 
that  one  of  the  judges  at  least  should  be  a  judge  of  the  Supreme  Court. 
The  Judicial  Committee  held  the  colonial  statute  to  be  regular,  and  re- 
fuMed   the  application.     The  object  of  the  Cblonial   Laws   Validity   Act, 
28-29  Vict.     (Imp.),  ch.  63,  was  to  conserve  the  right  of  the   Imperial 
Parliament   to    legislate   for   the   colonies   by    enactment    expressly   made 
applicable  to  them,   and  where  such   legislation   had  taken  place  to  in- 
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validate  any  colonial  legislation  repugnant  thereto.  But  is  was  not 
intended  to  invalidate  colonial  laws  b^use  they  happened  .to  be  repug- 
nant to  English  law,  where  no  such  express  legislation  by  the  Imperial 
Parliament  had  taken  place. 

Criminal  law  of  England.] — ^The  introduction  of  the  English  criminal 
law  as  regards  the  Provinces  of  Ontario,  Manitoba  and  British  Columbia, 
is  especially  dealt  with  by  Code  sees.  10  and  12  inclusive. 

Section  689  excludes  any  presumption  which  might  otherwise  be  raised 
that  subsequent  amendments  of  the  English  criminal  law  the  introduction 
of  which  in  Ontario  and  Quebec  was  confirmed  by  "the  Qud)ec  Act,  1774," 
14  Geo.  III.  (Imp.),  ch.  83,  would  apply  to  Canada,  with  a  saving  clause 
protecting  such  Imperial  legislation  as  in  terms  extended  to  Canada  or 
the  British  dominions  generally. 

Admiralty  offences.] — ^As  to  consent  to  prosecution  where  the  accused 
is  not  a  British  subject  and  is  charged  with  an  offence  committed  within 
Admiralty  jurisdiction,  see  Code  sec.  591. 


Prosecu- 
tions for 
trade 
conspiracy. 


590.  No  prosecution  shall  be  maintainable  against  any  per- 
son for  conspiracy  in  refusing  to  work  with  or  for  any  employer 
or  workman,  or  for  doing  any  act  or  causing  any  act  to  be  done 
for  the  purpose  of  a  trade  combination,  unless  such  act  is  an 
offence  punishable  by  statute.    55-56  V.,  c.  29,  s.  518. 

Doing  an  act,  etc.] — ^The  expression  "act"  here  includes  a  default, 
breach  or  omission.     Section  335. 

Trade  combination.] — It  being  proved  that  a  member  of  a  trades  uniop 
had  conspired  to  injure  a  non-union  workman  by  depriving  him  of  his 
employment,  this  was  held  not  to  be  excepted  as  an  "act  for  the  purpose 
of  trade  combination/'  and  a  conviction  for  a  conspiracy  was  sustained. 
R.  V.  Gibson   (1889),  16  O.K.  704. 

"Trade  combination"  means  any  combination  between  masters  or  work- 
men or  other  persons  for  regulating  or  altering  the  relations  between  any 
persons  being  masters  or  workmen^  or  the  conduct  of  any  master  or  work- 
man in  or  in  respect  of  his  business  or  employment,  or  contract  of  em- 
ployment or  service.     Code  sec.  2   (38). 


Offences 
within  the 
jurisdiction 
of  the 
Admiraltv. 
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591«  Proceedings  for  the  trial  and  punishment  of  a  person 
who  is  not  a  subject  of  His  Majesty,  and  who  is  charged  with 
any  offence  committed  within  the  jurisdiction  of  the  Admiralty 
of  England,  shall  not  be  instituted  in  any  court  in  Canada 
except  with  the  leave  of  the  Governor  General  and  on  his 
certificate  that  it  is  expedient  that  such  proceedings  should  be 
instituted.    55-56  V.,  c.  29,  s.  542. 

Proceedings  instituted.] — ^The  laying  of  the  information  is  the  institu- 
tion of  the  proceedings.     Thorpe  v.  Priestnell,   [18971    1   Q.B.   169. 

Indictment.] — No  count   shall   be   deemed   objectionable   or  insufficient 
in  cases  where  the  consent  of  any  person,  official  or  authority  is  required 
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before  a  prosecution  can  be  instituted^  that  it  does  not  state  that  such 
oonsent  has  been  obtained.    Section  865  (h). 

Cwuent  of  Oovemor-Oeneral  to  laying  information,] — A  charf^  against 
a  seaman  not  a  British  subject  on  a  British  ship  for  inciting  a  revolt 
upon  the  ship  while  on  the  high  seas,  cannot  if  taken  only  under  Code 
sec.  138,  be  made  without  the  consent  of  the  Governor-General  under  sec. 
501  obtained  prior  to  the  laying  of  the  information.  But  per  Ritchie, 
J. — If  the  proceedings  for  the  offence  are  taken  under  the  Merchant 
Shipping  Act,  1894  (Imp.),  sec.  686,  the  consent  of  the  Governor-General 
is  not  required,  and  Code  sec.  591  would  not  apply.  Per  Weatherbe,  J. 
— Code  sec.  591  applies  to  the  procedure  in  Canadian  courts  in  respect  of 
offences  committed  within  the  Admiralty  jurisdiction  whether  the  pro- 
ceedings are  taken  under  the  Criminal  Code  or  the  Imperial  Merchant 
Shipping  Act  or  the  Admiralty  Offence  Act,  1849  (Imp.).  The  King  v. 
Heckman,  5  Can.  Cr.  Cas.  242  (N.S.). 

A  foreign  seaman  on  a  British  ship  cannot  be  summarily  convicted  for 
insubordination  under  the  Canada  Shipping  Act,  R.S.C.  1906,  ch.  113, 
sec.  287 »  unless  leave  to  lay  the  information  has  been  grants  by  the 
Governor-General  under  sec.  691  of  the  Code.  R.  v.  Adolph  (1907),  12 
Can.  Cr.  Caa.  413. 

Under  the  Imperial  statutes,  12-13  Vict.,  ch.  96,  and  the  Merchant 
Shipping  Act  1894,  sec.  686,  any  offence  committed  upon  the  sea  or  within 
the  jurisdiction  of  the  Admiralty,  shall,  in  any  British  colony  where  the 
person  is  charged  with  the  offence  or  brought  there  for  trial,  be  dealt 
with  as  if  it  had  been  committed  within  the  limits  of  the  local  juris- 
diction of  the  courts  of  criminal  jurisdiction  of  such  colony;  and  if 
any  person  dies  in  any  oolony  in  consequence  of  having  been  feloniously 
hurt  or  poisoned  upon  the  sea,  or  within  the  limits  of  the  Admiralty, 
or  at  any  place  out  of  the  colony,  the  offence  may  be  dealt  with  in  such 
colony  as  if  it  had  been  wholly  committed  there. 

A  sea  harbour  enclosed  within  headlands  such  as  the  harbour  of  Hali- 
fax, is  within  the  body  of  the  adjacent  county,  and  criminal  offences 
committed  in  such  harbour  even  upon  foreign  shios  are  not  within  the 
jurisdiction  of  the  Admiralty  except  in  the  special  cases  provided  by 
statute.    R.  v.  Schwab  (1907),  12  Can.  Cr.  Cas.  540  (N.S.). 

A  charge  of  theft  by  foreigners  upon  and  from  a  foreign  ship  while 
lying  in  a  harbour  forming  part  of  the  body  of  the  county  may  be  prose- 
cuted in  the  county  without  obtaining  the  leave  of  the  Governor-General 
under  sec.  591  of  the  Code.     Ibid. 

The  Oreat  Lakes,] — ^The  great  lakes  at  the  boundary  of  the  province 
of  Ontario  are  within  the  jurisdiction  of  the  Admiralty.  R.  v.  Sharp, 
5  P.R.  (Ont.)  135. 

592«   No  person  shall  be  prosecuted  for  the  offence  of  Disdosing 
unlawfully  obtaining  and  communicating  official  information,  ^jj^ 
without  the  consient  of  the  Attorney  General  or  of  the  Attorn^ 
General  of  Canada.    55-56  V.,  c.  29,  a.  543. 

Aiiomey-Oeneral,] — ^The  expression  "Attorney-General"  means  the  At- 
torney-General or  Solicitor-General  of  any  province  in  Canada  in  which 
any  proceedings  are  taken  under  the  Code;  and  with  respect  to  the  Xorth- 
West  Territories  and  the  Yukon  Territory,  the  Attorney-General  of  Canada. 
Section  2  (2). 

The  indictment  need  not  all^e  the  consent  here  mentioned.  Section 
855. 
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The  Minister  of  Justice  is  the  Attorney-General  of  Canada  and  his 
consent  to  a  prosecution  under  this  section  is  effective  in  any  province. 

598*  No  one,  holding  any  judicial  office  shall  be  prosecuted 
for  the  oflPence  of  judicial  corruption,  without  the  leave  of  the 
Attorney  Greneral  of  Canada.    55-56  V.,  c  29,  s.  544. 

LecLve  of  Attomey-OenercU  of  Canada,'] — Sections  592  and  594  use  the 
term  '^consent"  while  here  the  word  is  "leave";  but  they  are  probably 
interchangeable  terms,  and  sec.  855  would  apply  as  well  to  this  offence 
as  to  those  referred  to  in  sees.  592  and  594. 

Britiah  Columbia  Crown  RuleaJ] — ^With  the  exception  of  ex-<^cio  in- 
formations filed  by  the  Attorney-Greneral  on  behalf  of  the  Crown,  no  crim- 
inal information  or  information  in  the  nature  of  a  quo  warranto  shall 
be  exhibited  or  received  in  the  Supreme  Court  without  an  express  order 
of  a  judge  of  the  Supreme  Court,  nor  shall  any  process  be  issued  upon  any 
information  until  the  person  procuring  such  information  to  be  exhibited, 
shall  have  filed  in  the  registry  of  the  Supreme  Court  a  recognizance  in 
the  penalty  of  $100,  effectually  to  prosecute  such  information,  and  to 
abide  by  and  observe  such  orders  as  the  court  shall  direct;  such  recog- 
nizance to  be  entered  into  before  some  justice  of  the  peace  or  registrar 
of  the  Supreme  Court.     (Rule  9.) 

No  application  shall  be  made  for  a  criminal  information  against  a 
justice  of  the  peace  for  misconduct  in  his  magisterial  capacity  unless  a 
notice  containing  a  distinct  statement  of  the  grievances  or  acts  of  mis- 
conduct complained  of  be  served  personally  on  Um  or  left  at  his  msidence 
with  some  member  of  his  household  six  days  before  the  time  named  in 
it  for  making  the  application.     (Rule  10.) 

The  application  for  a  criminal  information  shall  be  made  to  the  court 
by  a  motion  for  an  order  nisi  within  a  reasonable  time  after  the  offence 
complained  of,  and  if  the  application  be  made  against  a  justice  of  the 
peace  for  misconduct  in  his  magisterial  capacity,  the  applicant  must  depose 
on  affidavit  to  his  belief  that  the  defendant  was  actuated  by  corrupt 
motives,  and  further,  if  for  an  unjust  conviction,  that  the  defendant  is 
innocent  of  the  charge.     (Rule  11.) 

594«  If  any  person  is  charged  under  section  one  hundred 
and  thirteen,  before  a  justice  with  the  offence  of  making  or  hav- 
ing explosive  substances,  no  further  proceeding  shall  be  taken 
against  such  person  without  the  consent  of  the  Attorney  Gen- 
eral except  such  as  the  justice  thinks  necessary,  by  remand  or 
otherwise,  to  secure  the  safe  custody  of  such  person.  55-56  V., 
c.  29,  s.  545. 

Consent  of  Attomey-Oeneral.'] — See  sec.  2    (2). 

595*  No  person  shall  be  prosecuted  for  the  offence  of  send- 
ing an  unseaworthy  ship  to  sea  on  a  voyage  without  the  consent 
of  the  Minister  of  Marine  and  Fisheries.    56  V.,  c.  32,  s.  1. 

596.  No  proceeding  or  prosecution  against  a  trustee  for  a 
criminal  breach  of  trust  shall  be  commenced  without  the  sanc- 
tion of  the  Attorney  General.    55-56  V.,  c.  29,  s.  547. 
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Consent  to  the  prosecution  must  be  obtained  before  the  preliminary 
proceedings  before  the  magistrate  are  commenced.  R.  y.  Barnett  (1889), 
17  O.K.  649.  The  consent  must  be  given  by  the  Attomey-Oeneral  himself, 
and  his  authority  cannot  be  delegated.  Abrahams  v.  The  Queen,  6  S.C.R. 
10. 

The  leave  of  the  Attorney-General  is  a  condition  precedent  to  the  com- 
mencement of  a  prosecution  under  the  Lord's  Day  Act,  and  it  has  been 
held  Ithat  a  magistrate  has  no  jurisdiction  to  take  the  information  unless 
leave  has  already  been  granted.  Also  that  evidence  of  such  leave  must 
appear  in  the  proceedings  before  the  magistrate,  and  in  its  absence  the 
prosecutor  will  not  be  permitted  upon  a  certiorari  application  to  prove 
that  leave  had  been  granted  before  the  information  was  laid.  R.  v.  C.PJl. 
^  Co.  (1907),  12  Can.  Cr.  Cas.  649. 

597«  No  prosecution  for  concealing  any  settlement,  deed,  Fraudulent 
will,  or  other  instrument  material  to  any  title,  or  any  encum-  ^^^  ^^ 
France,  or  falsifying  any  pedigree  upon  which  any  title  de-  mortgagor, 
pends,  shall  be  commenced  without  the  consent  of  the  Attorney 
Oeneral,  given  after  previous  notice  to  the  person  intended  to 
be  prosecuted  of  the  application  to  the  Attorney  General  for 
leave  to  prosecute.    55-56  V.,  c.  29,  s.  548. 

Attomey-OeneraW] — See  sec.  2    (2). 

598*  No  proceeding  or  prosecution  for  the  oflfence  of  utter-  uttering 
ing  any  coin  defaced  by  having  stamped  thereon  any  names  defaced 
or  words,  shall  be  taken  without  the  consent  of  the  Attorney 
General.    55-56  V.,  c.  29,  s.  549. 

Attomey-Oeneral,] — See  sec.  2   (2). 

Provisions  as  to  Ontario  and  Nova  Scotia, 

599*  The  practice  and  procedure  in  all  criminal  cases  and  Practice  in 
matters  in  the  High  Court  of  Justice  of  Ontario  which  are  of  justfoe' 
not  provided  for  by  this  Act,  shall  be  the  same  as  the  practice  in  Ontario, 
and  procedure  in  similar  cases  and  matters  heretofore.    55-56 
v.,  c.  29,  s.  754. 

Ontario  practice  continued.] — The  practice  and  procedure  in  all  criminal . 
causes  and  matters  in  the  High  Court,  as  was  pointed  out  in  Regina  v. 
Beemer  (1888),  15  O.K.  267,  at  p.  270,  are  to  be  the  same  as  the  practice 
and  procedure  in  similar  causes  and  matters  before  the  establishment  of 
the  High  Court:  46  Vict.,  ch.  10,  sec.  2  (D.),  now  sec.  590  of  the  Crim- 
inal Code. 

It  was  pointed  out  in  Regina  v.  Parlby  (1889),  W.N.  190;  6  Times 
L.R.  36;  53  J.P.  774,  that  the  court  had  no  inherent  jurisdiction  to  award 
costs  against  the  prosecutor  on  the  making  of  a  rule  absolute  to  remove 
a  conviction  by  certiorari,  or  a  rule  absolute  to  quash  a  conviction  so 
removed,  and  that  the  court  has  no  statutory  authority  conferred  upon  it 
to  do  so.     R.  V.  Bennett    (1902),  5  Can.   Cr.  Cas.  456    (Ont);    London 


464 


[§600] 


Criminal  Code. 


Part  XII. 


Commission 
of  court  of 
assize,  etc. 


Who  shall 
preside. 


County  Council  v.  Churchwardens  of  West  Ham  (2),  [1892]  2  Q.B.  173; 
Re  Fisher,  [1804]  1  Ch.  53,  450;  Regina  v.  Justices  of  the  County  of 
London  and  London  County  Council,  [1894]  1  Q.B.  453;  R^na  v.  Jones, 
11894]  2  Q.B.  382.  See  also  Regina  v.  Lee  (1882),  9  Q.B.D.  394,  at  p. 
396,  per  Field,  J. 

But  see  Ontario  rule  of  court  as  to  certiorari  costs  promulgated  under 
Code  sec.  576  since  the  decision  in  R.  v.  Bennett  (1902),  5  Can.  Cr.  Cas. 
456,  and  comment  on  same  under  sec.  576. 

There  is  jurisdiction  to  award  costs  against  an  unsuccessful  applicant 
in  certiorari  proceedings  respecting  a  purely  criminal,  charge  either  be- 
cause of  the  recognizance  or  of  an  inherent  power  of  the  oourt.  R.  ▼. 
Bennett  (1902),  5  Can.  Cr.  Cas.  456. 

600*  If  any  general  commission  for  the  holding  of  a  court 
of  assize  and  nisi  prius,  oyer  and  terminer  or  general  gaol 
delivery  is  issued  by  the  Governor  General  for  any  county 
or  district  in  the  province  of  Ontario,  such  commission  shall 
contain  the  names  of  the  justices  of  the  Supreme  Court  of 
Judicature  for  Ontario,  and  may  also  contain  the  names  of 
the  judges  of  any  of  the  county  courts  in  Ontario,  and  of 
any  of  His  Majesty's  counsel  learned  in  the  law  duly  appointed 
for  the  province  of  Upper  Canada,  or  for  the  province  of 
Ontario,  and  if  any  such  commission  is  for  a  provisional 
judicial  district  such  commission  may  contain  the  name  of  the 
judge  of  the  district  court  of  the  said  district. 

2.  The  said  courts  shall  be  presided  over  by  one  of  the 
justices  of  the  said  Supreme  Court,  or  in  their  absence  by  one 
of  such  county  court  judges  or  by  one  of  such  counsel,  or  in  the 
case  of  any  such  district  by  the  judge  of  such  district  court 
55-56  v.,  c.  29,  s.  755. 

Ontario  assize  commissions,] — ^The  Governor-General  of  the  Dominion 
of  Canada,  exercising  the  prerogative  right  of  the  Crown,  can  issue  a 
commission  to  hold  a  court  of  oyer  and  terminer,  and  general  «iol 
delivery,  already  established  in  a  province.  R.  v.  Amer  (1878),  42  U.C.Q.6. 
391.  And  the  Lieutenant-Governor  of  a  province,  as  well  as  the  Governor- 
General,  has  the  power  to  issue  commissions  to  hold  courts  of  assize, 
lb.,  p.  403. 

Section  4  of  the  statute  passed  in  1891,  54-55  Vict.,  (Can.)  ch.  28, 
is  as  follows: — "It  is  merely  declared  and  enacted  that  general  or  special 
commissions,  according  to  the  laws  at  any  time  heretofore  in  force  in 
any  province,  for  the  holding  of  courts  of  assize  and  nisi  prius,  oyer 
and  terminer  or  general  gaol  delivery  issued  by  the  Lieutenant-Governor, 
of  such  province,  which  contain  the  names  of  judf^es  or  other  officers  who 
have  been  duly  aDT>ointed  to  their  respective  offices  either  by  the  Gov- 
ernor-in-Council,  or,  prior  to  the  passing  of  "The  British  Xorth  America 
Act,  1867,"  by  other  competent  authority,  shall,  with  reference  to  all 
proceedings  thereon,  confer  the  same  powers,  jurisdiction  and  authority 
on  such  persons  as  if  such  commissions  had  been  issued  by  the  Governor- 
General." 

Provincial  legislation  auch  as  R.S.O.  1897,  oh.  51,  sec.  89,  would  not 
authorize  a  King's  counsel  not  named  in  the  commission  to  preside  over 


Part  XII.  Criminal  Ck)DE.  [§601]  465 

a  criminal  court  at  the  request  of  and  in  the  absence  of  the  judge  com- 
missioned. 

601  •  It  shall  not  be  necessary  for  any  court  of  general  Goal  dellv- 
sessions  in  the  province  of  Ontario  to  deliver  the  gaol  of  all  ^0^,^^^,* 
prisoners  who  are  confined  upon  charges  of  theft,  but  the  court  General 
may  leave  any  such  cases  to  be  tried  at  the  next  court  of  oyer  Sessions, 
and  terminer  and  general  gaol  delivery,  if,  by  reason  of  the 
difficulty  or  importance  of  the  case,  or  for  any  other  cause,  it 
appears  to  it  proper  so  to  do.    55-56  V.,  c.  29,  s.  756. 

Courts  of  general  aeaaions  in  Ontario. 1 — ^The  court  of  general  sessions 
is  not  properly  an  inferior  court;  it  is  a  court  of  oyer  and  terminer. 
R.  V.  McDonald  (1871),  31  U.C.Q.B.  337;  Campbell  v.  R.,  11  Q.B.  799, 
814.  It  is,  however,  a  court  which  does  not  possess  any  greater  powers 
than  are  conferred  upon  it  by  statute.  It  has  a  general  jurisdiction  over 
offences  attended  with  a  breach  of  the  peace^  and  has  also  such  other  powers 
as  are  conferred  upon  it  by  statute.  R.  v.  Dunlop,  16  U.C.Q.B.  118;  R.  v. 
McDonald  (1871),  31  U.C.Q.B.  337. 

The  judgments  of  the  courts  of  general  sessions  in  Ontario  are  public 
records,  and  any  person  interested  therein  is  entitled,  as  of  right,  to 
inspect  them,  and  to  obtain  an  exemplification  of  the  record.  The  English 
statute,  46  Edw.  III.,  as  to  the  publicity  of  court  records  is  in  force  in 
Ontario.     Attorney-General  ▼.  Scully   (1902),  6  Can.    Cr.  Cas.  167. 

602«  In  the  province  of  Nova  Scotia  a  calendar  of  the  Calendar  of 
criminal  cases  shall  be  sent  by  the  Clerk  of  the  Crown  to  the  criminal 
grand  jury  in  each  term,  together  with  the  depositions  taken  Nova*" 
in  each  case  and  the  names  of  the  different  witnesses.    63-64  Scotia, 
v.,  c.  46,  s.  3. 

The  omission  to  send  to  a  grand  jury  the  depositions  taken  on  the  pre- 
liminary enquiry  as  required  in  Nova  Scotia  under  Code  sec.  602  will 
not  invalidate  an  indictment  found  without  such  depositions.  R.  v.  Turpin 
(1904),  8  Can.  Cr.  Cas.  69   (N.S.). 

808«  A  judge  of  the  Supreme  Court  of  Nova  Scotia  may  Sentences 
sentence  convicted  criminals  on  any  day  of  the  sittings  at  Hali-  J?  ^?^* 
fax,  as  well  as  in  term  time.    55-56  V.,  c.  29,  s.  761. 

Powers  General  of  Certain  Officials. 

604.  The  Judge  of  the  Sessions  of  the  Peace  for  the  city  Officials 
of  Quebec,  the  Judge  of  the  Sessions  of  the  Peace  for  the  city  ^^*^ 
of  Montreal,   and  every  recorder,  police   magistrate,   district  two  justices, 
magistrate  or  stipendiary  magistrate  appointed  for  any  terri- 
torial division,  and  every  magistrate  authorized  by  the  law 
of  the  province  in  which  he  acts  to  perform  acts  usually  re- 
quired to  be  done  by  two  or  more  justices,  may  do  alone  what- 

30— Kmnc.  odds. 
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ever  is  authorized  by  this  Act  to  be  done  by  any  two  or  more 
justices.    55-56  V.,  c.  29,  s.  541. 

Magistrate's  jurisdiction,'] — ^A  defendant  imprisoned  on  a  conviction  for 
a  third  offence  under  the  Canada  Temperance  Act  is  entitled  to  be  dis- 
charged on  habeas  corpus  if  the  conviction  relied  upon  as  provinfif  a 
previous  conviction  for  a  second  offence  was  made  by  a  police  or  stipendiary 
magistrate  irregularly  proceeding  under  and  by  virtue  of  an  information 
in  respect  of  such  second  offence  laid  before  another  police  or  stipendiary 
magistrate  or  magistrate  vested  with  the  authority  of  two  justices.  R.  v. 
MacDonald  (1901),  6  Can.  Cr.  Cas.  97  (N.S.);  Ex  p.  Edgar,  31  N.B.R. 
129;  R.  V.  Clarke,  15  Ont.  R.  49. 

Where  a  statute  declares  that  the  jurisdiction  of  a  county  stipendiary 
magistrate  shall  extend  throughout  the  "whole  of  the  county,"  it  is  to  be 
construed  as  including  jurisdiction  in  any  incorporated  town  within  the 
county  limits  notwithstanding  the  fact  that  there  is  a  stipendiary  magis- 
trate for  such  town  alone,  unless  the  latter's  jurisdiction  is  made  exclusive. 
R.  V.  Giovanetti   (1901),  5  Can.  Cr.  Cas.  157. 

605*  In  the  district  of  Montreal  the  Clerk  of  the  Peace  or 
Deputy  Clerk  of  the  Peace  shall  have  all  the  powers  of  a  justice 
under  Parts  XIII.  anci  XIY.,  and  under  sections  six  hundred 
and  twenty-nine  to  six  hundred  and  forty-three,  inclusive. 
58-59  v.,  c.  40,  s.  1. 

606.  Every  judge  of  a  superior  court  or  of  a  county  court, 
judge  of  the  sessions  of  the  peace,  stipendiary  magistrate,  police 
magistrate,  and  commissioner  of  police  of  Canada,  shall,  within 
the  limits  of  his  jurisdiction  as  such  judge,  magistrate  or  com- 
missioner, have  all  the  powers  of  a  justice  with  respect  to 
offences  against  provisions  of  this  Act  as  to  prize  fights.  B.S., 
c.  153,  s.  10. 

Sections  104-108  inclusive  are  the  provisions  referred  to  as  to  prize 
fights. 

607.  Every  judge  of  the  sessions  of  the  peace,  chairman  of 
the  court  of  general  sessions  of  the  peace,  police  magistrate, 
district  magistrate  or  stipendiary  magistrate,  shall  have  such 
and  like  powers  and  authority  to  preserve  order  in  courts  held 
by  them  during  the  holding  thereof,  and  by  the  like  ways  and 
means  as  now  by  law  are  or  may  be  exercised  and  used  in  like 
cases  and  for  the  like  purposes  by  any  court  in  Canada,  or  by 
the  judges  thereof,  during  the  sittings  thereof.  55-56  V.,  c.  29, 
s.  908. 

Preserving  order  in  justices*  court,] — Justices  of  the  peace  as  such 
have  no  general  power  to  commit  for  contempt.  Ex  parte  Hyndman,  2 
Times  L.R.  345.  But  a  justice  may  order  that  a  person  disturbing  the 
proceedings   in   his  court,  and  refusing  to   desist,  be  removed  from   the 
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court.  Clissold  v.  Machell,  26  U.C.Q.B.  422 ;  R.  v.  Webb,  Ex  parte  Hawker 
(1899),  referred  to  in  Stone's  Manual,  p.  734;  R.  v.  Brompton,  [1893] 
2  Q.B.  196;  R.  v.  Lefroy.  L.R.  8  Q.B.  134.  If  a  person  uses  any  disre- 
pectful  or  unmannerly  expressions  in  the  face  of  the  court,  or.  uses  any 
words  which  directly  tend  to  a  breach  of  the  peace,  he  may  be  required 
to  find  sureties  for  his  good  behaviour.  1  Lev.  107.  And  if  more  than 
one  justice  is  sitting  the  proceedings  against  the  offender  should  not  be 
taken  by  the  one  specially  attacked,  but  by  one  of  the  other  justices.  R. 
V.  Lee,  12  Mod.  514. 

In  default  of  the  offender  finding  sureties  for  his  good  behaviour  the 
justice  may  commit  him  to  prison.    Dean's  Case,  Cro.  Eliz.  689. 

The  power  given  by  sec.  607  to  police  magistrates  and  other  named 
officials  does  not  extend  to  proceedings  for  contempts  committed  out  of 
court.     Re  Scaife,  6  B.C.R.  153;  Re  Pacquette  11  P.R.   (Ont.)   463. 

A  barrister  and  solicitor  while  acting  as  counsel  for  certain  persons 
charged  with  a  misdemeanour  before  a  justice  of  the  peace,  holding  court 
under  the  Summary  Convictions  Act,  was  arrested  by  a  constable  by  the 
order  of  the  justice*  without  any  formal  adjudication  or  warrant,  excluded 
from  the  court  room,  and  imprisoned  for  an  alleged  contempt  and  for  dis- 
orderly conduct  in  court.  In  an  action  by  the  counsel  against  the  justice 
and  the  constable  for  assault  and  false  arrest  and  imprisonment,  it  was 
held  that  the  justice  had  no  power  summarily  to  punish  for  contempt  in 
facie  curiae  at  any  rate  without  a  formal  adjudication  and  a  warrant 
setting  out  the  contempt.  Armour  v.  Boswell,  6  U.C.O.S.  153,  352,  450, 
followed;  Young  v.  Saylor,  20  Ont.  App.  R.  645;  Ex  parte  Lees,  24  U.C.CP. 
214. 

He  had  the  power  to  remove  persons  who,  by  disorderly  conduct, 
obstructed  or  interfered  with  the  business  of  the  court;  but,  upon  the 
evidence,  the  plaintiff  there  was  not  guilty  of  such  conduct,  and  had  not 
exceeded  his  privilege  as  counsel  for  the  accused;  and  the  proper  exercise 
of  such  privilege  could  not  constitute  an  interruption  of  the  proceedings  so 
as  to  warrant  his  intrusion.     Ibid. 

If  the  justice  had  issued  his  warrant  for  the  commitment  of  the  plaintiff 
and  had  stated  in  it  sufficient  grounds  for  his  commitment,  the  court  could 
not  have  reviewed  the  facts  alleged  therein;  but,  there  being  no  warrant 
the  justice  was  bound  to  establish  such  facts  upon  the  trial  as  would 
justify  his  course.    Ibid. 

For  a  person  to  say  of  a  justice  in  court  in  reference  to  his  judgment, 
"That  is  a  most  unjust  remark,"  is  a  wilful  insult  and  contempt.  R.  v. 
Jordan.  36  W.R.  589,  797;  and  so  is  a  public  statement  in  open  court 
reflecting  on  the  honesty  or  impartiality  of  the  justice.  R.  v.  Skipworth, 
12  Cox  C.C.  371. 

A  person  charged  with  disturbing  the  court  proceedings  under  this 
section  should  be  called  upon  to  defend  the  charge  and  be  given  an  oppor- 
tunity to  shew  cause  why  he  should  not  be  convicted.  McKenzie  v.  Mew- 
burn,  6  U.C.O.S.  486. 

A  court  held  by  a  magistrate  for  the  purposes  of  the  summary  trials 
procedure  Part  XVI.  (Code  sees.  771-779)  is  by  sec.  787  declared  to  be 
an  "open  public  court." 

608*  Every  judge  of  the  sessions  of  the  peace,  chairman  Resistance 
of  the  court  of  general  sessions  of  the  peace,  recorder,  police  *?  «*«c"t»on 
magistrate,  district  magistrate  or  stipendiary  magistrate,  when- 
ever any  resistance  is  offered  to  the  execution  of  any  summons, 
warrant  of  execution  or  other  process  issued  by  him,'  may  en- 
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Special  Powers  and  Duties  of  Certain  Officials. 

609«  Any  commissioner,  or  justice,  constable  or  peace  officer, 
or  any  person  acting  under  a  warrant,  in  aid  of  any  constable 
or  peace  officer,  may  arrest  and  detain  any  person  employed  on 
any  public  work,  found  carrying  any  weapon,  within  any  place 
in  which  Part  III.  is,  at  the  time,  in  force,  at  such  time  and 
in  such  manner  as,  in  the  judgment  of  such  commissioner, 
justice,  constable  or  peace  officer,  or  person  acting  under  a 
warrant,  afford  just  cause  of  suspicion  that  it  is  carried  for 
purposes  dangerous  to  the  public  peace. 

2.  The  justice  or  commissioner  arresting  such  person,  or 
before  whom  he  is  brought,  may  commit  him  for  trial  unless  he 
gives  sufficient  bail  for  his  appearance  at  the  next  term  or 
sitting  of  the  court  before  which  the  offence  can  be  tried,  to 
answer  to  any  indictment  to  be  then  preferred  against  him. 
R.S.,  c.  151,  s.  7. 

See  sees.  144-149,  inclusive. 

Public  loorkJ] — See  definition  in  Code  sec.  142. 

610.  Any  commissioner  or  any  justice  having  authority 
within  any  place  in  which  Part  III.  is  at  the  time  in  force, 
upon  oath  before  him  of  belief  of  the  deponent  that  any  weapon 
is  in  the  possession  of  any  person  or  in  any  house  or  place 
contrary  to  the  provisions  of  Part  III.,  may  issue  his  warrant, 
to  any  constable  or  peace  officer  to  search  for  and  seize  the  same. 

2.  Such  constable  or  peace  officer,  or  any  person  in  his  aid, 
may  search  for  and  seize  the  same  in  the  possession  of  any  per- 
son, or  in  any  such  house  or  place.    R.S.,  c.  151,  s.  8. 

61 1.  If  admission  to  any  such  house  or  place  is  refused 
after  demand,  such  constable  or  peace  officer  and  any  person  in 
his  aid,  may  enter  the  same  by  force,  by  day  or  by  night,  and 
seize  any  such  weapon  and  deliver  it  to  such  commissioner  or 
justice. 

2.  Unless  the  person  in  whose  possession  or  in  whose  house 
or  premises  the  same  is  found,  witiiin  four  days  next  after  the 
seizure,  proves  to  the  satisfaction  of  such  commissioner  or  jus- 
tice that  the  weapon  so  seized  was  not  in  his  possession  or  in 
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.his  house  or  place  contrary  to  the  provisions  of  Part  III.,  such 
weapon  shall  be  forfeited  to  the  use  of  His  Ma,jesty.  B.S./ 
c.  151,  8.  9. 

6 12.  All  weapons  declared  forfeited  under  Part  III.  shall  Disposal  of 
be  sold  or  destroyed  under  the  direction  of  the  commissioner  ^^^g^^*^ 
or  justice  by  whom  or  by  whose  authority  the  same  are  seized, 
or  before  whom  the  same  are  brought,  and  the  proceeds  of  such 
sale,  after  deducting  necessary  expenses,  shall  be  received  by 
such  commissioner  and  paid  over  by  him  to  the  Minister  of 
Finance  for  the  public  uses  of  Canada.    R.S.,  c.  151,  s.  10. 

See  sees.  144-149,  inclusive. 

618.  {As  amended  1907).     If  any  person  makes  oath  or  Search  for 
affirmation  before  any  such  commissioner  or  justice,  that  he  has  and  seizure 
reason  to  believe,  and  does  believe,  that  any  intoxicating  liquor  proclaimed** 
with  respect  to  which  a  violation  of  the  provisions  of  section  district. 
one  hundred  and  fifty  has  been  committed  or  is  intended  to  be 
committed  is  on  board  of  any  steamboat,  vessel,  boat,  canoe,  raft 
or  other  craft,  or  in  any  railway  carriage  or  freight  car,  Or  in 
any  carriage,  vehicle  or  other  conveyance,  or  in  any  railway  sta- 
tion, freight  shed  or  other  railway  building,  or  in  or  about  any 
building  or  premises,  or  in  any  other  place  within  the  limits 
specified  in  any  proclamation  under  the  said  Part,  the  commis- 
sioner or  justice  shall  issue  a  search  warrant  to  any  sheriff, 
police  officer,  constable  or  bailiff  who  shall  forthwith  proceed  to 
search  the  steamboat,  vessel,  boat,  canoe,  raft,  or  other  craft  or 
the  railway  carriage,  freight  car  or  the  carriage,  vehicle,  convey- 
ance, or  the  railway  station,  freight  shed  or  other  railway  build- 
ing, or  the  other  building  or  premises  or  the  place  described  in 
such  search  warrant. 

2.  If  any  intoxicating  liquor  is  found  therein  or  thereon  the  Seized 
person  executing  such  search  warrant  shall  seize  the  intoxicat-  liquor 
ing  liquor  and  the  barrels,  casks,  jars,  bottles  or  other  packages  ^'^^'^^^ 
in  which  it  is  contained  and  shall  keep  it  and  them  secure  until 

final  action  is  had  thereon. 

3.  No  dwelling  house  in  which,  or  in  part  of  which,  or  on  information 
the   premises  whereof,  a   shop  or   bar,  is   not  kept,  shall   be  when  there 
searched,  unless  the  said  informant  also  makes  oath  or  affii^-  J^r  bar  ^^ 
mation  that  some  offence  in  violation  of  the  provisions  of  the 

said  section  has  been  committed  therein  or  therefrom  within 
one  month  next  preceding  the  time  of  making  his  said  infer- 
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jnation  for  a  search  warrant.    'R.S.,  c.  151^  s.  16;  6  &  7  E. 
VII.,  c.  9,  s.  4. 

See  Code  sees.  150-154,  inclusive. 

Summoning        614.  (As  amended  1907).    The  owner,  keeper  or  person  in 
Hnn^^*^  ^^    possession  of  the  intoxicating  liquor  so  seized,  if  he  is  known  to 
the  officer  seizing  it,  shall  be  brought  forthwith  before  the  com- 


liquor. 


Attestation 
of  destruc- 
tion. 


Liquor  for-    missioner  or  justice  who  issued  the  search  warrant,  and  if  it 

be'dk«troye^d  *^PP®*^^  ^  ^^^  satisfaction  of  the  commissioner  or  justice  that 
'  a  violation  of  the  provisions  of  the  said  section  has  been  com- 
mitted or  was  intended  to  be  committed,  with  respect  to  such 
intoxicating  liquor,  it  shall  be  declared  forfeited,  with  any 
package  in  which  it  is  contained,  and  shall  be  destroyed  by 
authority  of  the  written  order  to  that  effect  of  the  commis- 
sioner or  justice,  and  in  his  presence  or  in  the  presence  of  some 
person  appointed  by  him  to  witness  the  destruction  thereof. 

3.  Such  commissioner  or  justice,  or  the  person  so  appointed 
by  him,  and  the  officer  by  whom  the  said  intoxicating  liquor 
has  been  destroyed,  shall  jointly  attest,  in  writing  upon  the 
back  of  the  said  order,  the  fact  that  it  has  been  destroyed. 
R.S.,  c.  151,  s.  16 ;  6  &  7  E.  VII.,  c.  9,  s.  5. 

Canada  Statutes  1907,  6  &  7  E.  VII.,  c.  9,  s.  6. 
Every  officer  appointed  under  Part  III.  of  the  Criminal 
Code,  and  every  constable  appointed  under  any  law  of  Canada, 
may  seize  upon  view  anywhere  within  the  limits  specified  in  any 
proclamation  under  the  said  Part  any  intoxicating  liquor  in 
respect  of  which  he  has  reason  to  believe  that  a  violation  of  the 
provisions  of  the  said  Part  is  intended,  and  he  shall  forthwith 
convey  any  liquor  so  seized,  together  with  the  owner  or  person 
in  possession  thereof,  before  a  commissioner  or  justice,  who 
shall  thereupon  proceed  as  is  provided  in  section  614.  6  &  7 
E.  VII.,  c.  9,  s.  6. 

Owner,  keep.  61 5.  The  owner,  keeper  or  person  in  possession  of  any 
Bormav**^*  intoxicating  liquor  so  seized  and  forfeited  may  be  convicted 
be  convicted  of  an  offence  against  the  said  section  without  any  further  in* 
at  once.         formation  laid  or  trial  had,  and  shall  be  liable  to  the  penalties 

mentioned  in  section  one  hundred  and  fifty-one.    R.S.,  c.  151, 

s.  16. 


Seizure  of 
liquor. 


Procedure 
if  owner  is 
unknown. 


616.  If  the  owner,  keeper  or  possessor  of  intoxicating 
liquor  seized  as  aforesaid,  is  unknown  to  the  officer  seizing  the 
same,  it  shall  not  be  condemned  and  destroyed  until  the  fact  of 


Part  XII.  Ceiminal  Code.  [§  617]  471 

such  seizure,  with  the  number  and  description  of  the  packages, 
as  near  as  may  be,  has  been  advertised  for  two  weeks  by  post- 
ing up  a  written  or  a  printed  notice  and  description  thereof,  in  at 
least  three  public  places,  in  the  place  where  it  was  seized. 

2.  If  it  is  proved  within  such  two  weeks  to  the  satisfaction  when  liquor 
of  the  commissioner  or  justice  by  whose  authority  such  intoxi-  may  be 
eating  liquor  was  seized,  that  with  reppect  to  such  intoxicating  ^^  owner 
liquor  no  violation  of  the  provisions  of  section  one  hundred 

and  fifty  has  been  committed  or  is  intended  to  be  committed,  it 
shall  not  be  destroyed,  but  shall  be  delivered  to  the  owner,  who 
shall  give  his  receipt  therefor  in  writing  upon  the  back  of  the 
search  warrant,  which  shall  be  returned  to  the  commissioner  or 
justice  who  issued  the  same. 

3.  If  after  such  advertisement  as  aforesaid,  it  appears  to  Forfeiture 
such  commissioner  or  justice  that  a  violation  of  the  provisions  J?^  destruc- 
of  the  said  section  has  been  committed  or  is  intended  to  be  cases, 
committed,  then  such  intoxicating  liquor,  with  any  package  in 

which  it  is  contained,  shall  be  forfeited  and  destroyed  as  here- 
inbefore provided.    B.S.,  c.  151,  s.  17. 

61 7.  In  any  prosecution  under  this  Act  for  any  offence  Evidence  of 
with  respect  to  intoxicating  liquor,  it  shall  not  be  necessary  that  precise  de- 
any  witness  should  depose  directly  to  the  precise  description  of  iSuor^not^ 
the  liquor  with  respect  to  which  the  offence  has  been  committed,  necessary, 
or  to  the  precise  consideration  therefor,  or  to  the  fact  of  the 

offence  having  been  committed  with  his  participation  or  to  his 
own  personal  and  certain  knowledge;  but  the  commissioner  or 
justice  trying  the  case,  so  soon  as  it  appears  to  him  that  the 
circumstances  in  evidence  sufficiently  establish  the  offence  com- 
plained of,  shall  put  the  defendant  on  his  defence,  and  in  de- 
fault of  such  evidence  being  rebutted,  shall  convict  the  defend- 
ant accordingly.    R.S.,  c.  151,  s.  19. 

This  section  is  a  counterpart  of  sec.   141  of  the  Canada  Temperance 
Act,  R.S.C.  1906,  ch.  162. 

Intoxicating  K^iiori] — See  definition  in  sec.  2  (17). 

Liquors  in  vicinity  of  public  works  in  course  of  construction,"] — See  Code 
sees.  150-154. 

618.  Any  commissioner  or  justice  may  hear  and  determine,  Summary 
in  manner  provided  by  Part  XV.,  any  case  arising  within  his  convictions, 
jurisdiction. 

2.  All  the  provisions  of  Part  XV.  shall,  in  so  far  as  they  are  Part  to 
not  inconsistent  with  this  Part,  apply  to  every  eommissioner  or  *PP^y- 
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justice  mentioned  in  this  Part  or  empowered  to  try  offenders 

against  Part  III. 
Gominia-  3.  Every  such  commissioner  shall  be  deemed  a  justice  within 

1u^tice*under  *^®  meaning  of  Part  XV.,  whether  he  is  or  is  not  a  justice  for 
i^artXV.       other  purposes.    B.S.,  c.  151,  ss.  20  and  21. 

Justices  619«  Any  justice  within  whose    jurisdiction    any  public 

TOrsolis*^™    meeting  is  appointed  to  be  held  may  demand,  have  and  take  of 

attending      And  from  any  person  attending  such  meeting,  or  on  his  way  to 

meeting.        attend  the  same,  without  his  consent  and  against  his  will,  by 

such  force  as  is  necessary  for  that  purpose,  any  offensive  weapon, 

such  as  firearms,  swords,  staves,  bludgeons,  or  the  like,  with 

which  any  such  person  is  so  armed,  or  which  any  such  person 

has  in  his  possession.    B.S.,  c.  152,  s.  1. 

See  Code  sees.  126-128,  inclusive. 


Restitution 
of  weapons. 


620.  Upon  reasonable  request  to  any  justice  to  whom  any 
such  weapon  has  been  peaceably  and  quietly  delivered  as  afore- 
said, made  on  the  day  next  after  the  meeting  has  finally  dis- 
persed, and  not  before,  such  weapon  shall,  if  of  the  value  of  one 
dollar  or  upwards,  be  returned  by  such  justice  to  the  person 
from  whom  the  same  was  received.    B.S.,  c.  152,  s.  2. 


No  liability 
In  case  of 
accidental 
loss. 


62  !•  No  such  justice  shall  be  held  liable  to  return  any  such 
weapon,  or  make  good  the  value  thereof,  if  the  same,  by  un- 
avoidable accident,  has  been  actually  destroyed  or  lost  out  of 
the  possession  of  such  justice  without  his  wilful  default  R.S., 
c.  152,  s.  3. 


Weapon, 
not  a  pistol, 
to  be 
impounded. 


If  pistol,  to 
be  handed 
oyer  to 
municipal  ity 

To  lieuten- 
ant-gover- 
nor, when. 


622«  The  court  or  justice  before  whom  any  person  is  con- 
victed of  any  offence  against  the  provisions  of  sections  one 
hundred  and  twenty  to  one  hundred  and  twenty-four  inclusive, 
shall  impound  the  weapon  for  carrying  which  such  person  is 
convicted,  and  if  the  weapon  is  not  a  pistol,  shall  cause  it  to  be 
destroyed. 

2.  If  the  weapon  is  a  pistol,  the  court  or  justice  shall  cause 
it  to  be  handed  over  to  the  corporation  of  the  municipality  in 
which  the  conviction  takes  place,  for  the  public  uses  of  such 
corporation. 

3.  If  the  conviction  takes  place  where  there  is  no  munici- 
pality, the  pistol  shall  be  handed  over  to  the  lieutenant  gover- 
nor of  the  province  in  which  the  conviction  takes  place,  for  the 
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public  uses  thereof  in  connection  with  the  administration  of 
justice  therein,    R.S.,  c.  148,  s.  7. 

628 •  Any  two  or  more  justices,  on  oath  that  any  copper  coin  Seizure  of 
has  been  unlawfully  manufactured  or  imported  shall  cause  the  tJopp«r  com 
same  to  be  seized  and  detained,  and  shall  summon  the  person  in  imported, 
whose  possession  the  same  is  found,  to  appear  before  them. 

2.  If  it  appears  to  their  satisfaction,  on  evidence,  that  such  Forfeiture 
copper  coin  has  been  manufactured  or  imported  in  violation  of  ®°  proo^- 
this  Act,  such  justices  shall  declare  the  same  forfeited,  and  shall 
place  the  same  in  safe  keeping  to  await  the  disposal  of  the 
Governor  General,  for  the  public  uses  of  Canada.    B.S.,  c.  167, 
8.  29. 

See  Code  aec.  554. 

624.  If  it  appears,  to  the  satisfaction  of  such  justices,  that  Knowledge, 
the  person  in  whose  possession  such  copper  coin  was  found, 

knew  the  same  to  have  been  so  unlawfully  manufactured  or 
imported,  they  may  condemn  him  to  pay  the  penalty  provided 
by  Part  IX.,  fpr  manufacturing  or  importing  copper  coin,  with 
costs,  and  may  cause  him  to  be  imprisoned  for  a  term  not  ex-  Penalty, 
ceeding  two  months,  if  such  penalty  and  costs  are  not  forth- 
with paid.    R.S.,  c.  167,  s.  30. 

Application  of  fines,] — See  Code  sec.  1041. 

625.  If  it  appears,  to  the  satisfaction  of  such  justices,  that  RecoTeryof 
the  person  in  whose  possession  such  copper  coin  was  found  was  I*"*^*?^ 
not  aware  of  it  having  been  so  unlawfully  manufactured  or  owner  in 
imported,  the  penalty  may  be  recovered  from  the  owner  thereof  certain 

by  any  person  who  sues  for  the  same  in  any  court  of  competent  ^*'*''- 

jurisdiction.    R.S.,  c.  167,  s.  31. 

« 

Application  of  fines,] — See  Code  sec.  1041. 

626.  Any  officer  of  Customs  may  seize  any  copper  coin  officer  of 
imported  or  attempted  to  be  imported  into  Canada  in  violation  Customs 
of  this  Act,  and  may  detain  the  same  as  forfeited,  to  await  the  Sle^ohi. 
disposal  of  the  Governor  General,  for  the  public  uses  of  Canada. 

R.S.,  c.  167,  8.  32. 

Application  of  fines.] — See  sec.  1041. 

627.  If,  at  any  time,  the  sheriff  of  any  county,  place  or  Proceedings 
district  in  Canada,  any  chief  of  police,  any  police  officer,  or  ^'hen  prize- 
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fight  antici- 
pated. 


Arrest. 


Recogniz- 
iftice. 


Commit- 
ment in 
default. 


Sheriff  may 

Bummon 

posse. 


Prevent  the 
fight  and 


any  constable  or  other  peace  officer  has  reason  to  believe  that 
any  person  within  his  bailiwick  or  jurisdiction  is  about  to  en- 
gage as  principal  in  any  prize-fight  within  Canada,  he  shall 
forthwith  arrest  such  person  and  take  him  before  a  justice,  and 
shall  forthwith  make  complaint  in  that  behalf,  upon  oath,  before 
such  justice. 

2.  Such  justice  shall  inquire  into  the  charge,  and  if  he  is 
satisfied  that  the  person  so  brought  before  him  was,  at  the  time 
of  his  arrest,  about  to  engage  as  a  principal  in  a  prize-fight,  he 
shall  require  him  to  enter  into  a  recognizance,  with  sufficient 
sureties,  in  a  sum  not  exceeding  five  thousand  dollars  and  not 
less  than  one  thousand  dollars,  conditioned  that  he  will  not 
engage  in  any  such  fight  within  one  year  from  and  after  the 
date  of  such  arrest. 

3.  In  default  of  such  recognizance,  the  justice  before  whom 
the  accused  has  been  brought  shall  commit  the  accused  to  the 
gaol  of  the  county,  district  of  city  within  which  such  inquiry 
takes  place,  or  if  there  is  no  common  gaol  there,  then  to  the 
common  gaol  nearest  to  the  place  where  such  inquiry  is  had, 
there  to  remain  for  the  space  of  one  year  or  until  he  gives  such 
recognizance  with  such  sureties.    R.S.,  c.  153,  s.  6. 

Preventing  prize  fights,] — See  sees.  1,04-108  and  sec.  606. 

628.  If  any  sheriff  has  reason  to  believe  that  a  prize-fight  is 
taking  place  or  is  about  to  take  place  within  his  jurisdiction 
as  such  sheriff,  or  that  any  persons  are  about  to  come  into  Can- 
ada at  a  point  within  his  jurisdiction,  from  any  place  outside 
of  Canada,  with  intent  to  engage  in,  or  to  be  concerned  in,  or 
to  attend  any  prize-fight  within  Canada,  he  shall  forthwith 
summon  a  force  of  the  inhabitants  of  his  district  or  county 
sufficient  for  the  purpose  of  suppressing  and  preventing  such 
fight. 

2.  Such  sheriff  shall  with  their  aid,  suppress  and  prevent 


arrest  per-     ^^®  same,  and  arrest  all  persons  present  therea|;,  or  who  come 

sons  present,  into  Canada  as  aforesaid,  and  shall  take  them  before  a  justice 

to  be  dealt  with  according  to  law.    R.S.,  c.  153,  s.  7. 

See  sees.  104-108. 


Information 
for  search 
warrant. 

Form. 


629«  Any  justice  who  is  satisfied  by  information  upon  oath 
in  form  1,  that  there  is  reasonable  ground  for  believing  that 
there  is  in  any  building,  receptacle,  or  place, — 

(a)  anything  upon  or  in  respect  of  which  any  offence  against 
this  Act  has  been  or  is  suspected  to  have  been  committed; 
or. 
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(b)  anything  which  there  is  reasonable  ground  to  believe 
will  afford  evidence  as  to  the  commission  of  any  such 
offence;  or, 

(c)  anything  which  there  is  reasonable  ground  to  believe  is 
intended  to  be  used  for  the  purpose  of  committing  any 
offence  against  the  person  for  which  the  offender  may  be 
arrested  without  warrant; 

may  at  any  time  issue  a  warrant  under  his  hand  authorizing  Search 
some  constable  or  other  person  named  therein  to  search  such  warrant, 
building,  receptacle  or  place,  for  any  such  thing,  and  to  seize 
apd  carry  it  before  the  justice  issuing  the  warrant,  or  some 
other  justice  for  the  same  territorial  division  to  be  by  him  dealt 
with  according  to  law.    55-56  V.,  c.  29,  s.  569. 

Information  for  aehrch  vxirrant."] — ^A  search  warrant  issued  under  Code 
sec.  629  is  a  judicial  proceedinjir  and  may  be  removed  by  certiorari.  It  is 
essential  that  an  information  for  a  search  warrant  under  Code  sec.  620 
should  set  forth  the  "causes  of  suspicion"  (Code  form  No.  1)  in  order  to 
satisfy  the  justice  that  there  is  reasonable  ^ound  for  believinfi^  that  the 
articles  to  be  searched  for  are  associated  with  the  crime  charged.  If  the 
information  for  a  search  warrant  does  not  pledge  the  informant's  oath 
to  such  belief  and  state  the  cause  of  his^  suspicion,  it  is  insufficient,  and 
a  search  warrant  granted  upon  it  is  bad  and  should  be  quashed.  The 
King  V.  Kehr,  11  Can.  Cr.  Cas.  52,  11  O.L.R.  617. 

At  common  law.] — ^A  search  warrant  could  be  issued  at  common  law 
in  respect  of  goods  alleged  to  have  been  stolen.  As  to  other  offences  than 
theft  the  powers  enumerated  in  present  sec.  620  are  founded  on  the 
statute.  Even  as  to  theft  and  a  searcl^  warrant  to  discover  the  stolen 
goods,  the  effect  of  sec.  629  may  be  to  supersede  the  common  law  practice 
as  to  the  formalities  of  the  information  and  warrant  respectively. 

In  a  recent  English  case  it  was  held  that  the  stolen  goods  for  which 
search  is  to  be  made  under  the  warrant  need  not  be  stated  in  detail  and 
with  particularity  in  the  warrant  or  in  the  information  therefor.  Jones 
V.  German,  [1896]  2  Q.B.  418;  [1897]  1  Q.B.  374;  66  L.J.Q.B.  281.  Action 
was  there  brought  against  a  justice  of  the  peace  for. trespass  for  having 
issued  a  search  warrant  under  which  the  plaintiff's  goods  were  searched. 
It  was  claimed  that  the  warrant  was  illegally  issued  because  the  inform- 
ation did  not  allege  that  the  goods  had  been  stolen,  or  shew  that  the 
informant  believed  they  had  been  stolen,  nor  state  specifically  the  goods 
believed  to  be  in  the  possession  of  the  suspected  person.  Lord  Russell, 
C.J.,  before  whom  the  action  was  tried,  held  that  the  information  was 
sufficient  as  shewing  reasonable  grounds  for  suspecting  that  the  goods  in 
question  were  being  feloniously  dealt  with  by  the  plaintiff,  and  that  it  was* 
unnecessary  to  specify  the  goods.  Section  629  of  the  Code  requires  the 
justice  to  be  satisfied  by  information  "that  there  is  reasonable  ground  for 
believing  that  there  is  in  any  building,  receptacle  or  place,  anything  upon  or 
in  respect  of  which  any  offence  against  the  Act  has  been  or  is  suspected  to 
have  been  committed/'  and  form  No.  1  demands  a  description  of  the  things 
to  be  searched  for,  and  also  a  statement  of  the  cause  of  suspicion.  The 
English  case  would  probably  on  that  account  be  held  inapplicable  to  the 
Code. 

Territorial  limitation  of  warrant.'] — There   is   no   procedure  for   "en- 
dorsing^ a   search   warrant   so   as   to   make   it   effective  outside   of  the 
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territorial  jurisdiction  of  the  magistrate  granting  it.  If  it  be  desired  in 
another  county  or  district  a  new  search  warrant  should  be  applied  for 
upon  oath. 

Where,  under  a  search  w^arrant  of  a  justice  of  the  peace  of  the  county 
of  Haldimand,  the  constable  seized  and  conveyed  the  horse,  in  respect  of 
which  it  was  issued,  into  the  adjoining  county  of  Brant,  it  was  held  that 
the  taking  was  tortious;  and  that  the  constable  was  a  trespasser  ab  initio, 
and  could  neither  justify  the  detention,  nor  resist  replevin  of  the  animal 
in  Brant.    Hoover  v.  Craig,  12  Ont.  App.  72. 

Lord  Hale  in  his  Pleas  of  the  Crown,  vol.  2,  p.  150.  says:  ''I  do  take 
it  that  a  general  warrant  to  search  in  all  suspected  places  is  not  good,  but 
only  to  search  in  such  particular  places  where  the  party  assigns  before  the 
justice  his  suspicion  and  the  probable  cause  thereof;  for  these  warrants  are 
judicial  acts  and  must  be  granted  on  an  examination  of  the  fact." 

A  search  warrant  directing  the  constable  to  search  a  particular  house 

"or  any  other  house  at > —  if  there  is  any  suspicion  that  said  goods, 

etc.,  be  in  such  house,"  is  bad  as  it  delegates  to  the  constable  the  duCies 
of  the  justice,  by  enabling  him 'to  act  on  suspicions  arising  in  his  mind 
after  the  issue  of  the  warrant,  and  it  is  also  void  for  uncertainty.  McLeod 
V.  Campbell  (1894),  26  N.S.R.  458. 

Building,  receptacle  or  place.'\ — An  enclosed  yard  or  ground,  whether 
roofed  over  or  not  and  however  large  its  dimensions  may  be,  is  a  "place": 
Stroud's  Judicial  Dictionary.  Eastwood  v.  Miller^  L.R.  0  Q.B.  440;  R.  t. 
McGarry   (1893),  24  Ont.  R.  62. 

Diaqualification  of  conaidble.] — In  Condell  v.  Price,  1  Han.  333,  it  was 
held  that  constable  could  not  act  or  hold  a  defendant  in  arrest  in  his  own 
case.  Allen,  J.,  says:  "It  is  true  that  the  defendant  may  in  fact  have 
been  a  constable,  but  the  alleged  acting  as  a  constable  was  in  a  case  where 
he  was  the  plaintiff,  and  therefore  he  could  not  act  as  constable."  And  he 
was  therefore  held  not  entitled  to  notice  of  action.  That  case  decided  that 
he  had  no  jurisdiction  to  act;  had  he  had  jurisdiction,  and  reasonably 
thought  he  was  acting  as  constable,  he  would  have  been  entitled  to  notice 
of  action. 

In  the  case  of  Reg.  v.  Hefferman,  13  O.R,  616,  Robertson,  J.,  held  that, 
though  objectionable,  the  informer,  if  a  police  officer,  may  execute  his 
own  warrants  of  search  and  destruction  under  the  Canada  Temperance  Act. 
His  reasons  for  holding  such  a  case  to  be  outside  th^  principles,  which  at 
common  law  prevent  officers,  such  as  sheriffs,  etc.,  from  executing  their 
own  processes  or  those  obtained  by  their  kin,  are  that  he,  actings  in  an 
official  and  public  capacity,  had  no  private  or  pecuniary  interest  to  serve, 
and  he  should  suppose  that  the  fact  of  his  being  the  chief  constable  of  the 
city  would  afford  some  guarantee  that  he  would  discharge  the  duty  imposed 
upon  him  with  decorum  and  in  the  least  offensive  way  possible.  Hanington, 
J.,  in  a  recent  New  Brunswick  case,  Ex  parte  McCleave  (1900),  5  Can.  Cr. 
Cas.  115,  thus  comments  on  the  decision  in  the  Hefferman  Case:  "I  can  not 
agree  that  any  such  supposed  guarantee  is  enough  to  allow  any  prosecutor 
.(personally  liable  to  costs  if  his  prosecution  fails,  and  for  damages  if  his 
conduct  is  illegal,  either  of  whirh  facts  would  disqualify  any  high  sheriff) 
to  say  that  they  do  not  disqualify  an  officer  of  the  police  of  the  city.  If  he, 
as  such  public  officer,  undertakes  the  prosecution,  lie  could  have  no  diffi- 
culty in  getting  a  sheriff  or  constable  to  execute  the  warrants  and  orders, 
and  I  think  he  should  do  so.  If,  as  Mr.  Justice  Robertson  says,  it  is 
objectionable,  it  is  well,  I  think,  to  adhere  to  the  common  law  principles, 
which,  if  followed,  would  leave  nothing  to  be  objected  to.  Under  a  warrant 
of  this  description  the  executive  officer  has  great  powers,  even  to  breaking 
outside  doorS;  has  to  exercise  discretion,  and  to  determine  and  adjudge  that 
he  has  found  the  liquor  complained  of.     Any  official  clothed  with  such 
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powers  and  duties  should,  I  think,  be  entirely  free  from  interest^  bias 
or  prejudice,  which  he  in  law  can  not  be  when  he  is  interested  in  fact, 
executing  his  own  warrants  and  orders." 

Execution  of  search  tDarranti] — The  officer  executing  the  warrant  must 
take  the. warrant  with  him  and  have  it  in  his  personal  possession  at  the 
time  of  search  and  seizure.  Codd  v.  Cabe«  L.R.  1  Exch.  Div.  352.  He 
should  make  a  formal  demand  of  admission  before  breaking  in  to  make  the 
search.  R.  v.  Sloan,  18  Ont.  App.  482.  And  he  should,  on  request  of  the 
person  in  charge  of  the  goods  or  claiming  any  ownership  therein  or  lien  ^ 
thereon,  exhibit  the  search  warrant  so  that  on  inspection  of  same  such 
person  may  satisfy  himself  that  the  seizure  is  made  by  legal  authority. 

In  Hamilton  v.  Calder,  23  N.B.R.  373,  it  is  laid  down  as  the  duty  of  a 
constable  on  a  search  warrant  for  stolen  goods  to  have  some  one  who  can 
point  the  goods  out,  accompany  the  officer  if  possible,  in  the  execution  of 
a  warrant  to  enable  the  officer  to  judge  whether  or  not  they  are  the  goods 
mentioned  in  the  warrant.  The  officer's  duty  is  to  judge  and  determine 
them  to  be  such  goods  before  he  takes  or  removes  them. 

Semble,  if  a  search  warrant  be  quashed  for  some  irregularity  there  is 
power  in  the  magistrate  to  issue  a  new  warrant.  Sleeth  v.  Hurlbeut,  3 
Can.  Cr.  Cas.  at  page  206. 

680.  Every  search  warrant  shall  be  executed  by  day,  unless  Execution 
the  justice  shall  by  the  warrant  authorize  the  constable  or  other  ®'  *«*^ch 
person  to  execute  it  at  night. 

2.  Every  search  warrant  may  be  in  form  2,  or  to  the  like  Form, 
effect.    55-56  V.,  c.  29,  s.  569. 

68  !•  When  any  such  thing  is  seized  and  brought  before  a  Detention 
justice,  he  may  detain  it,  taking  reasonable  care  to  preserve  it  of  things 
till  the  conclusion  of  the  investigation;  and,  if  any  one  is  com- 
mitted for  trial,  he  may  order  it  further  to  be  detained  for  the 
purpose  of  evidence  on  the  trial. 

2.  If  no  one  is  committed,  the  justice  shall  direct  such  thing  Restoration. 
to  be  restored  to  the  person  from  whom  it  was  taken,  except  in 
the  cases  next  hereinafter  mentioned,  unless  he  is  authorized 
or  required  by  law  to  dispose  of  it  otherwise.    55-56  V.,  c.  29, 
8.  569. 

682«  If  under  any  such  warrant  there  is  brought  before  any  Forged  bank 
justice  any  forged  bJank  note,  bank  note-paper,  instrument  or  note,  etc., 
other  thing,  the  possession  whereof  in  the  absence  of  lawful  be  destroyed, 
excuse  is  an  offence  under  any  provision  of  this  or  any  other 
Act,  the  court  to  which  any  such  person  is  committed  for  trial 
or,  if  there  is  no  commitment  for  trial,  such  justice  may  cause 
such  thing  to  be  defaced  or  destroyed. 

2.  If  under  any  such  warrant  there  is  brought  before  any  Counterfeit 
justice,  any  counterfeit  coin  or  other  thing  the  possession  of  ^/*y*  ^^ 
which  with  knowledge  of  its  nature  and  without  lawful  excuse 
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is  an  indictable  offence  under  any  provision  of  Part  IX.,  every 
such  thing  so  soon  as  it  has  been  produced  in  evidence,  or  so 
soon  as  it  appears  that  it  will  not  be  required  to  be  so  produced, 
shall  forthwith  be  defaced  or  otherwise  disposed  of  as  the  jus- 
tice or  the  court  directs.    55-56  V.,  c.  29,  s.  569. 


Seizure  of 
explosives. 


Forfeiture. 


68 8«  Every  person  acting  in  the  execution  of  any  such  war- 
rant may  seize  any  explosive  substance  which  he  has  good  cause 
to  suspect  is  intended  to  be  used  for  any  unlawful  object,  and 
shall,  with  all  convenient  speed,  after  the  seizure,  remove  the 
same  to  such  proper  place  as  he  thinks  fit,  and  detain  the  same 
until  ordered  by  a  judge  of  a  superior  court  to  restore  it  to  the 
person  who  claims  the  same. 

2.  Any  explosive  substance  so  seized  shall,  in  the  event  of 
the  person  in  whose  possession  the  same  is  found,  or  of  the 
owner  thereof,  being  convicted  of  any  offence  under  any  pro- 
vision of  Part  II.,  relating  to  explosive  substances,  be  forfeited; 
and  the  same  shall  be  destroyed  or  sold  under  the  direction  of 
the  court  before  which  such  person  is  convicted. 

3.  In  the  case  of  sale,  the  proceeds  arising  therefrom  shall 
of  proceeds.    ^^  p^j ^  ^^  ^j^^  Minister  of  Finance,  for  the  public  uses  of  Can- 
ada.   55-56  v.,  c.  29,  s.  569. 


Application 


Offensive 

weapons 

seized. 


Restoration 
or  safe 
custody. 


Suspected 
goods,  in- 
struments 
or  things 
seized. 


684.  If  offensive  weapons  believed  to  be  dangerous  to  the 
public  peace  are  seized  under  a  search  warrant  the  same  shall 
be  kept  in  safe  custody  in  such  place  as  the  justice  directs, 
unless  the  owner  thereof  proves,  to  the  satisfaction  of  such 
justice,  that  such  offensive  weapons  were  not  kept  for  any  pur- 
pose dangerous  to  the  public  peace. 

2.  Any  person  from  whom  any  such  offensive  weapons  are 
so  taken  may,  if  the  justice  upon  whose  warrant  the  same  are 
taken,  upon  application  made  for  that  purpose,  refuses  to 
restore  the  same,  apply  to  a  judge  of  a  superior  or  county  court 
for  the  restitution  of  such  offensive  weapons,  upon  giving  ten 
days'  previous  notice  of  such  application  to  such  justice;  and 
such  judge  shall  make  such  order  for  the  restitution  or  safe 
custody  of  such  offensive  weapons  as  upon  such  application 
appears  to  him  to  be  proper.    55-56  V.,  c.  29,  s.  569. 

685.  If  goods  or  things  by  means  of  which  it  is  suspected 
that  an  offence  has  been  committed  against  any  provision  of 
Part  VII.  relating  to  forgery  of  trade  marks  and  fraudulent 
marking  of  merchandise,  are  seized  under  a  search  warrant, 
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and  brought  before  a  justice,  such  justice  and  one  or  more 
other  justice  or  justices  shall  determine  summar^y  whether  the 
same  are  or  are  not  forfeited  under  the  said  Part. 

2.  If  the  owner  of  any  goods  or  things  which,  if  the  owner  when  owner 
thereof  had  been  convicted,  would  be  forfeited  under  this  Act,  cannot  be 
is  unknown  or  cannot  be  found,  an  information  or  complaint  ^""  ' 
may  be  laid  for  the  purpose  only  of  enforcing  such  forfeiture, 

and  the  said  justice  may  cause  notice  to  be  advertised  stating 
that  unless  cause  is  shown  to  the  contrary  at  the  time  and  place 
named  in  the  notice,  such  goods  or  things  will  be  declared  for- 
feited. 

3.  At  such  time  and  place  the  justice,  unless  the  owner,  or  Forfeiture, 
some  person  on  his  behalf,  or  other  person  interested  in  the 

goods  or  things,  shows  cause  to  the  contrary,  may  declare  such 
goods  or  things,  or  any  of  them,  forfeited.  55-56  V.,  c.  29, 
8.  569. 

686«  Any  constable  or  other  peace  officer,  if  deputed  by  Search  for 
any  public  department,  may,  within  the  limits  for  which  he  is  Jy^a^^^* 
such  constable  or  peace  officer,  stop,  detain  and  search  any  officer  de- 
person  reasonably  suspected  of  having  or  conveying  in  any  man-  puted. 
ner  any  public  stores,  stolen  or  unlawfully  obtained,  or  any 
vessel,  boat  or  vehicle  in  or  on  which  there  is  reason  to  suspect 
that  any  public  stores  stolen  or  unlawfully  obtained  may  be 
found! 

2.  A  constable  or  other  peace  officer  shall  be  deemed  to  be  When 
deputed  within  the  meaning  of  this  section  if  he  is  deputed  j®®"^ 
by  any  writing  signed  by  the  person  who  is  the  head  of  such    *^" 
department,  or  who  is  authorized  to  sign  documents  on  behalf 
of  such  department.      55-56  V.,  c.  29,  s.  570. 

687.  On  complaint  in  writing  made  to  any  justice  of  the  Search  war- 
county,  district  or  place,  by  any  person  interested  in  any  mining  '*"J  ^^F, 
claim,,  that  mined  gold  or  gold-bearing  quartz,  or  mined  or  ore  or"  ^*'' 
unmanufactured  silver  or  silver  ore,  is  unlawfully  deposited  in  quartz, 
any  place,  or  held  by  any  person  contrary  to  law,  a  general 
search  warrant  may  be  issued  by  such  justice,  as  in  the  case  of . 
stolen  goods,  including  any  number  of  places  or  persons  named 
in  such  complaint. 

2.  If,  upon  searcH,  any  such  gold  or  gold-bearing  quartz  or  Restoration, 
silver  or  silver^  ore  is  found  to  be  unlawfully  deposited  or  held, 
the  justice  shall  make  such  order  for  the  restoration  thereof  to 
the  lawful  owner  as  he  considers  right. 
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Appeal. 


Search  for 
timber,  etc., 
unlawfully 
detained. 


3.  The  decision  of  the  justice  in  such  case  is  subject  to  appeal 
as  in  ordinary  cases  coming  within  the  provisions  of  Part  XV. 
55-56  v.,  c.  29,  s.  571. 

Conditions  of  appeal.] — See  sees.  750  and  761. 

688«  If  any  constable  or  other  peace  officer  has  reasonable 
cause  to  suspect  that  any  timber,  mast,  spar,  saw-log  or  other 
description  of  lumber,  belonging  to  any  lumberman  or  owner 
of  lumber,  and  bearing  the  registered  trade  mark  of  such  lum- 
berman or  owner  of  lumber,  is  kept  or  detained  in  any  saw- 
mill, mill-yard,  boom  or  raft,  without  the  knowledge  or  consent 
of  the  owner,  such  constable  or  other  peace  officer  may  enter 
into  or  upon  such  saw-mill,  mill-yard,  boom  or  raft,  and  search 
or  examine  for  the  purpose  of  ascertaining  whether  such  timber, 
mast,  spar,  saw-log  or  other  description  of  lumber  is  detained 
therein  without  such  knowledge  or  consent.  55-56  V.,  c.  29, 
s.  572. 


Search  for  689«  Any  officer  in  His  Majesty's  service,  any  warrant  or 

nei^^His       P^tty  officer  of  the  navy,  or  any  non-commissioned  officer  of 

Majest^s      marines,  with  or  without  seamen  or  persons  under  his  com- 

vessels.         mand,  may  search  any  boat  or  vessel  which  hovers  about  or 

approaches,  or  which  has  hovered  about  or  approached,  any  of 

His  Majesty's  ships  or  vessels  mentioned  in  section  one  hundred 

and  forty-one,  and  may  seize  any  intoxicating  liquor  found  on 

Forfeiture,     board  such  boat  or  vessel;  and  the  liquor  so  found  shall  be 

forfeited  to  the  Crown.    55-56  V.,  c.  29,  s.  573. 


Search  foi* 
women  in 
house  of 
ill-fame. 


Warrant. 


640.  Whenever  there  is  reason  to  believe  that  any  woman 
or  girl  mentioned  in  section  two  hundred  and  sixteen  of  this 
Act,  has  been  inveigled  or  enticed  to  a  house  of  ill-fame  or 
assignation,  then  upon  complaint  thereof  being  made  under 
oath  by  the  parent,  husband,  master  or  guardian  of  such 
woman  or  girl,  or  in  the  event  of  such  woman  or  girl  having 
no  known  parent,  husband,  master  or  guardian  in  the  place 
in  which  the  offence  is  alleged  to  have  been  committed,  by  any 
other  person,  to  any  justice,  or  to  a  judge  of  any  court  author- 
ized to  issue  warrants  in  cases  of  alleged  offences  against  the 
criminal  law,  such  justice  or  judge  may  issue  a  warrant  to 
enter,  by  day  or  night,  such  house  of  ill-Yame  or  assignation, 
and  if  necessary  use  force  for  the  purpose  of  effecting  such 
entry  whether  by  breaking  open  doors  or  otherwise,  and  to 
search  for  such  woman  or  girl,  and  bring  her  and  the  person  or 
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persons  in  whose  keeping  and  possession  she  is,  before  such 
justice  or  judge,  who  may,  on  examination,  order  her  to  be 
delivered  to  her  parent,  husband,  master  or  guardian,  or  to  be 
discharged,  as^law  and  justice  require.    55-56  V.,  c.  29,  s.  574. 

641.  If  the  chief  constable  or  deputy  chief  constable  of  any  Search  in 
city,  town,  incorporated  village  or  other  municipality  or  dis-  K*™^"g 
trict,  organized  or  unorganized,  or  place,  or  other  officer 
authorized  to  act  in  his  absence,  reports  in  writing  to  any  of  the 
commissioners  of  police  or  to  the  mayor  or  chief  magistrate  or 
to  the  police,  stipendiary  or  district  magistrate  of  such  city, 
town,  incorporated  village  or  other  municipality,  district  or 
place,  or  to  any  police,  stipendiary  or  district  magistrate  having 
jurisdiction  there,  or  if  there  be  no  such  mayor,  or  chief  magis- 
trate, or  police,  stipendiary  or  district  magistrate,  to  any  jus- 
tice having  such  jurisdiction,  that  there  are  good  grounds  for* 
believing,  and  that  he  does  believe  that  any  house,  room  or  place 
within  the  said  city  or  town,  incorporated  village  or  other  muni- 
cipality, district  or  place,  is  kept  or  used  as  a  common  gaming 
or  betting  house,  as  defined  in  sections  two  hundred  and  twenty- 
six  and  two  hundred  and  twenty-seven,  or  is  used  for  the  pur- 
pose of  carrying  on  a  lottery,  or  for  the  sale  of  lottery  tickets, 
or  for  the  purpose  of  conducting  or  carrying  on  any  scheme, 
contrivance  or  operation  for  the  purpose  of  determining  the 
winners  in  any  lottery  contrary  to  the  provisions  of  section  two 
hundred  and  thirty-six,  whether  admission  thereto  is  limited 
to  those  possessed  of  entrance  keys  or  otherwise,  such  commis- 
sioner, mayor,  chief  magistrate,  police,  stipendiary  or  dis- 
trict magistrate  or  justice  may,  by  order  in  writing,  authorize  Order  for 
the  chief  constable,  deputy  chief  constable,  or  other  officer  as  search  in 
aforesaid,  to  enter  any  such  house,  room  or  place,  with  such  con-  ^^^*  *"^' 
stables  as  are  deemed  requisite  by  him,  and  if  necessary  to  use 
force  for  the  purpose  of  effecting  such  entry,  whether  by  break- 
ing open  doors  or  otherwise,  and  to  take  into  custody  all  persons 
who  are  found  therein,  and  to  seize,  as  the  case  may  be,  all 
tables  and  instruments  of  gaming  or  betting,  and  all  moneys 
and  securities  for  money,  and  all  instruments  or  devices  for  the 
carrying  on  of  such  lottery,  or  of  such  scheme,  contrivance  or 
operation,  and  all  Idttery  tickets,  found  in  such  house  or  pre- 
mises, and  to  bring  the  same  before  the  person  issuing  such 
order  or  any  justice,  to  be  by  him  dealt  with  according  to  law. 

2.  The  chief  constable,  deputy  chief  constable  or  other  officer  Search  and 
making  such  entry,  in  obedience  to  any  such  order,  may,  with  seizure. 
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the  assistance  of  one  or  more  constables,  search  all  parts  of  the 
house,  room  or  place  which  he  has  so  entered,  where  he  suspects 
that  tables  or  instruments  of  gaining  or  betting,  or  any  instru- 
ments or  devices  for  the  carrying  on  of  such  lottery  or  of  such 
scheme,  contrivance  or  operation,  or  any  lottery  tickets,  are  con- 
cealed, and  all  persons  whom  he  finds  in  such  house  or  premises, 
and  seize  all  tables  and  instruments  of  gaming  or  betting,  or 
any  such  instruments  or  devices  or  lottery  tickets  as  aforesaid, 
which  he  so  finds. 

3.  The  person  issuing  such  order  or  the  justice  before  whom 
any  person  is  taken  by  virtue  of  an  order  under  this  section, 
may  direct  any  cards,  dice,  balls,  counters,  tables  or  other  in- 
struments of  gaming  or  used  in  playing  any  game,  or  of  betting, 
or  any  such  instruments  or  devices  for  the  carrying  on  of  a  lot- 
tery, or  for  the  conducting  or  carrying  on  of  any  such  scheme, 
contrivance  or  operation,  or  any  such  lottery  tickets,  so  seized 
as  aforesaid,  to  be  forthwith  destroyed,  and  any  money  or 
securities  so  seized  shall  be  forfeited  to  the  Crown  for  the  public 
uses  of  Canada.  58-59  V.,  c.  40,  s.  1. 

Gaming  and  lottery  search  orders.'\ — ^The  parliament  of  Canada  has 
the  constitutional  power  to  authorize  a  magistrate  to  adjudge  forfeiture 
to  the  Crown  of  moneys,  etc./ found  under  a  search  order,  and  the  judg- 
ment of  confiscation  is  not  an  interference  with  "property  and  civil  rights," 
the  jurisdiction  in  regard  to  which  belongs  to  the  provinces,  although  the 
party  claiming  the  money  was  not  a  party  to  the  proceedines  in  which 
the  confiscation  was  decreed.  O'Neil  v.  Attorney-General  (1896),  1  Can. 
Cr.  Cas.  303   (S.C.  Can.). 

The  search  order  should  be  executed  promptly  for  it  never  was  in- 
tended that  after  a  complaint  made  and  an  order  for  search  given,  the 
order  should  be  filed  away  without  any  attempt  to  enforce  it  for  years, 
and  yet  it  remain  operative.  The  premises  may  no  longer  be  used  for  an 
improper  purpose  and  "it  would  be  contrary  to  justice  that  the  stringent 
provisions  of  this  section  should  be  put  in  force  when  or  how  the  police 
thought  proper."    Per  Drake,  J.,  in  R.  v.  Ah  Sing  (1892),  2  B.C.R.  167. 

Evidence  of  persona  apprehended  on  search  order,"] — See  sec.  642. 

Paraphernalia  of  gaming  as  evidence."] — See  Code  986. 

Ewecuiion  of  search  order."] — See  note  to  sec.  629  as  to  search  warrants. 

Obstruction  of  officer  making  search.] — See  Code  sees.  169  and  986. 


Magistrate 
may  require 
any  person 
apprehended 
to  be 
examined 
on  oath. 


643«  The  person  issuing  such  order  or  the  justice  before 
whom  any  person  who  has  been  found  in  any  house,  room  or 
place,  entered  in  pursuance  of  any  order  under  the  last  preced- 
ing section,  is  taken  by  virtue  of  such  order  may  require  any 
such  person  to  be  examined  on  oath  and  to  give  evidence  touch- 
ing any  unlawful  gaming  in  such  house,  room  or  place,  or 
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touching  any  act  done  for  the  purpose  of  preventing,  obstruct- 
ing or  delaying  the  entry  into  such  house,  room  or  place,  or  any 
part  thereof,  of  any  constable  or  officer  authorized  to  make 
such  entry ;  and  any  such  person  so  required  to  be  examined  as 
a  witness  who  refuses  to  make  oath  accordingly,  or  to  answer 
any  question,  shall  be  subject  to  be  dealt  with  in  all  respects  as  punishment 
any  person  appearing  as  a  witness  before  any  justice  or  court  of  persons 
in  obedience  to  a  summons  or  subpoena  and  refusing  without  J^  "^"^ 
lawful  cause  or  excuse  to  be  sworn  or  to  give  evidence,  may,  by  evidence, 
law,  be  dealt  with. 

2.  Every  person  so  required  to  be  examined  as  a  witness,  persons 
who,  upon  such  examination,  makes  trufe   disclosure,  to   the  makinj?  a 
best  of  his  knowledge,  of  all  things  as  to  which  he  is  examined  ^^  to  uT^ 
shall  receive  from  the  judge,  justice,  magistrate,  examiner  or  free  from 
other  judicial  officer  before  whom  such  proceeding  is  had,  a  *^^  penalties, 
certificate  in  writing  to  that  effect,  and  shall  be  freed  from  cate. 
all   criminal   prosecutions   and   penal   actions,   and   from   aU 
penalties,  forfeitures  and  punishments  to  which  he  has  become 
liable  for  anything  done  before  that  time  in  respect  of  any 
act  of  gaming  regarding  which  he  has  been  so  examined,  if  such 
certificate  states  that  such  witness  made  a  true  disclosure  in 
respect  to  all  things  as  to  which  he  was  examined ;  and  any  ac-  Action 
tion,  indictment  or  proceedings  pending  or  brought  in  any  court  stayed  on 
against  such  witness  in  respect  of  any  act  of  gaming  regarding  «^^«fi^»*«- 
which  he  was  so  examined,  shall  be  stayed,  upon  the  production 
and  proof  of  such  certificate,  and  upon  summary  application  to 
the  court  in  which  such  action,  indictment  or  proceeding  is 
pending,  or  any  judge  thereof,  or  any  judge  of  any  of  the  super- 
ior courts  of  any  province.    R.S.,  c.  158,  ss.  9  and  10.  • 

648«  Any  stipendiary  or  police  magistrate,  mayor  or  war-  Search  war- 
den, or  any  two  justices,  upon  information  before  them  made,  '*"*  ^®J 
that  any  person  described  in  Part  V.  as  a  loose,  idle  or  disor-  concealed, 
derly  person,  or  vagrant,  is  or  is  reasonably  suspected  to  be 
harboured  or  concealed  in  any  disorderly  house,  bawdy-house, 
house  of  ill-fame,  tavern  or  boarding-house,  may,  by  warrant, 
authorize  any  constable  or  other  person  to  enter  at  any  time 
such  house  or  tavern,  and  to  apprehend  and  bring  before  them 
or  any  other  justices,  every  person  found  therein  so  suspected 
as  aforesaid.    55-56  V.,  c.  29,  s.  576. 

See  Code  sees.  238  and  239. 
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644.  The  trials  of  young  persons  apparently  under  the  age 
of  sixteen  years,  shall  take  place  without  publicity  and  separ- 
ately and  apart  from  the  trials  of  other  accused  persons,  and  at 
suitable  times  to  be  designated  and  appointed  for  that  purpose. 
57-58  v.,  c.  58,  s.  1. 

Trial  of  juvenile  offenders.] — See  sees.  800-821. 

Separation  of  juvenile  offenders  from  other  prisoners.] — See  the  Prisons 
and  Reformatories  Act,  R.S.G.«  ch.  148,  sec.  28. 


Trials  may 
be  held  in 
private  in 
certain 
cases. 


Orders  for 
exclusion  of 
public. 


Saving. 


645.  At  the  trial  of  any  person  charged  with  an  offence 
under  any  of  the  following  sections,  that  is  to  say: — Two  hun- 
dred and  two,  two  hundred  and  three,  two  hundred  and  four, 
two  hundred  and  five,  two  hundred  and  six,  two  hundred  and 
eleven,  two  hundred  and  twelve,  two  hundred  and  thirteen,  two 
hundred  and  fourteen,  two  hundred  and  fifteen,  two  hundred 
and  sixteen,  two  hundred  and  seventeen,  two  hundred  and 
eighteen,  two  hundred  and  nineteen,  two  hundred  and  twenty, 
two  hundred  and  twenty-eight  in  so  far  as  it  relates  to  common 
bawdy-houses,  two  hundred  and  thirty-nine  in  so  far  as  it  re- 
lates to  paragraphs  (i),  {j)  or  {h)  of  section  two  hundred  and 
thirty-eight,  two  hundred  and  ninety-two,  two  hundred  and 
ninety-three,  two  hundred  and  ninety-nine,  three  hundred,  three 
hundred  and  one,  three  hundred  and  two,  three  hundred  and 
three,  three  hundred  and  four,  three  hundred  and  five,  three  hun- 
dred and  six,  three  hundred  and  thirteen  and  three  hundred 
and  fourteen,  or  with  conspiracy  or  attempt  to  commit,  or  being 
an  accessory  after  the  fact  to  any  such  offence,  the  court  or 
judge  or  justice  may  order  that  the  public  be  excluded  from  the 
room  or  place  in  which  the  court  is  held  during  such  trial. 

2.  Such  order  may  be  made  in  any  other  case  also  in  which 
the  court  or  judge  or  justice  may  be  of  opinion  that  the  same 
will  be  in  the  interests  of  public  morals. 

3.  Nothing  in  this  section  shall  be  construed  by  implication 
or  otherwise  as  limiting  any  power  heretofore  possessed  at  com- 
mon law  by  the  presiding  judge  or  other  presiding  officer  of 
any  court  of  excluding  the  general  public  from  the  court-room 
in  any  case  when  such  judge  or  officer  deems  such  exclusion 
necessary  or  expedient.    63-64  V.,  c.  46,  s.  3. 

Excluding  public  from  certain  triaU.] — ^The  following  are  the  subjects 
dealt  with  by  the  sections  above  referred  to: —  Sec.  202,  Unnatural  offence; 
203,  Attempt  to  commit  sodomy;   204,  Incest;   205,   Indecent  acts;   206, 
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Acts  of  gross  indecency;  211,  Seduction  of  girls  under  16;  212,  Seduction 
under  promise  of  marriage;  213,  Seduction  of  ward,  servant,  etc.;  214,  Se- 
duction of  passengers  on  vessels;  215  and  216,  Procuring;  217,  Permitting 
defilement  on  premises;  218,  Conspiracy  to  defile;  219,  Carnally  knowing 
idiots,  etc.;  220,  Prostitution  of  Indian  women;  228,  As  to  keeping  bawdy- 
house;  238,  (i),  (j)  and  (k),  Being  common  prostitute;  keeping  house 
of  ill-fame;  frequenting  such  house;  292«  Indecent  assault  on  females; 
293,  Indecent  assault  on  males;  299,  Rape;  300,  Attempt  to  commit. rape; 
301,  Defiling  children  under  14;  302,  Attempting  to  defile  child:  303,  Pro- 
curing abortion;  304,  Woman  procuring  her  own  miscarriage;  305,  Supply- 
ing noxious  drugs,  etc.;  306,  Killing  unborn  child;  313,  Abduction  of 
woman;  314,  Abduction  of  heiress. 

Excluding  public  from  preliminary  investigation.l — By  Code  sec.  679 
(d)  a  justice  holding  a  preliminary  enquiry  may  order  that  no  person 
other  than  the  prosecutor  and  accused,  their  counsel  and  solicitors,  shall 
have  access  to  or  remain  in  the  room  or  building  in  which  the  enquiry 
is  held,  if  it  appears  to  him  that  the  ends  of  justice  will  be  best  answered 
by  so  doing. 
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PART  XIII. 

COMPELLING  APPEARANCE  OF  ACCUSED   BEFORE   JUSTICES. 

Arrest  mthout  Warrant. 
•  « 

646.  Any  person  may  arrest  without  warrant  any  one  who  is 
By  any  per-  found  committing  any  of  the  offences  mentioned  in  sections, — 
taincaMJs.  ^^^  seventy-four,  treason;  seventy^six,  accessories  after  the 

fact  to  treason;  seventy-seven,  seventy-eight,  and  seventy- 
nine,  treasonable  offences;  eighty,  assaults  on  the  King; 
eighty-one,  inciting  to  mutiny; 

(b)  ninety-two,  offences  respecting  the  reading  of  the  Biot 
Act;  ninety-six,  riotous  destruction  of  property;  ninety- 
seven,  riotous  damage  to  property ; 

(c)  one  hundred  and  twenty-nine,  administering,  taking  or 
procuring  the  taking  of  oaths  to  commit  certain  crimes; 
one  hundred  and  thirty,  administering,  taking  or  procur- 
ing the  taking  of  other  unlawful  oaths ; 

(d)  one  hundred  and  thirty-seven,  piracy ;  one  hundred  and 
thirty-eight,  piratical  acts;  one  hundred  and  thirty-nine, 
piracy  with  violence ; 

(e)  one  hundred  and  eighty-five,  being  at  large  while  under 
sentence  of  imprisonment;  one  hundred  and  eighty-seven, 
breaking  prison;  one  hundred  and  eighty-nine,  escape 
from  custody  or  from  prison;  one  hundred  and  ninety, 
escape  from  lawful  cilstody ; 

(f)  two  hundred  and  two,  unnatural  offence; 

(g)  two  hundred  and  sixty-three,  murder;  two  hundred  and 
sixty-four,  attempt  to  murder;  two  hundred  and  sixty- 
seven,  being  accessory  after  the  fact  to  murder;  two  hun- 
dred and  sixty-eight,  manslaughter;  two  hundred  and 
seventy,  attempt  to  commit  suicide; 

(h)  two  hundred  and  seventy-three,  wounding  with  intent  to 
do  bodily  harm;  two  hundred  and  seventy-four,  wound- 
ing; two  hundred  and  seventy-six,  stupefying  in  order  to 
commit  an  indictable  offence;  two  hundred  and  seventy- 
nine  and  two  hundred  and  eighty,  injuring  or  attempting 
to  injure  by  explosive  substances ;  two  hundred  and  eighty- 
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two,  intentionally  endangering  persons  on  railways;  two 
hundred  and  eighty-three,  wantonly  endangering  persons 
on  railways ;  two  hundred  and  eighty-six,  preventing  escape 
from  wreck; 

(i)  two  hundred  and  ninety-nine,  rape;  three  hundred,  at- 
tempt to  commit  rape;  three  hundred  and  one,  defiling 
children  under  fourteen ; 

(j)  three  hundred  and  thirteen,  abduction  of  a  woman ; 

(k)  three  hundred  and  fifty-eight,  theft  by  agents  and  others ; 
three  hundred  and  fifty-nine,  theft  by  clerks,  servants  and 
others^,,  three  hundred  and  sixty,  t^eft  by  tenants  and 
lodgers;  three  hundred  and  sixty-one,  theft  of  testamen- 
tary instruments;  three  hundred  and  sixty-two,  theft  of 
documents  of  title ;  three  hundred  and  sixty-three,  theft  of 
judicial  or  official  documents;  three  hundred  and  sixty- 
four,  three  hundred  and  sixty-five  and  three  hundred  and 
sixty-six,  theft  of  postal  matter;  three  hundred  and  sixty- 
seven,  theft  of  election  documents;  three  hundred  and 
sixty-eight,  theft  of  railway  tickets;  three  hundred  and 
sixty-nine,  theft  of  cattle;  three  hundred  and  seventy-one, 
theft  of  oysters;  three  hundred  and  seventy-two,  theft  of 
things  fixed  to  buildings  or  land ;  three  hundred  and  seventy- 
nine,  stealing  from  the  person ;  three  hundred  and  eighty, 
stealing  in  dwelling-houses;  three  hundred  and  eighty- 
one,  stealing  by  picklocks,  etc. ;  three  hundred  and  eighty- 
two,  stealing  from  ships,  docks,  wharfs  or  quays;  three 
hundred  and  eighty-three,  stealing  wreck;  three  hundred 
and  eighty- four,  stealing  on  railways ;  three  hundred  and 
eighty-eight,  stealing  in  manufactories ;  three  hundred  and 
ninety-one,  public  servant  refusing  to  deliver  up  chattels, 
money  valuables,  security,  books,  papers,  accounts  or  docu- 
ments; three  hundred  and  ninety-eight,  bringing  stolen 
property  into  Canada ; 

(I)  three  hundred  and  ninety-nine,  receiving  property  ob- 
tained by  crime ; 

(m)  four  hundred  and  ten,  personation  of  certain  persons; 

(n)  four  hundred  and  forty-six,  aggravated  robbery;  four 
hundred  and  forty-seven,  robbery ;  four  hundred  and  forty- 
eight,  assault  with  intent  to  rob ;  four  hundred  and  forty- 
nine,  stopping  the  mail;  four  hundred  and  fifty,  compel- 
ling execution  of  documents  by  force;  four  hundred  and 
fifty-one,  sending  letter  demanding*  with  menaces;  four 
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hundred  and  fifty-two,  demanding  with  intent  to  steal; 
four  hundred  and  fifty-three,  extortion  by  certain  threats ; 

(o)  four  hundred  and  fifty-five,  breaking  place  of  worship 
and  committing  an  indictable  offence;  four  hundred  and 
fifty-flix,  breaking  place  of  worship  with  intent  to  com- 
mit an  indictable  offence;  four  hundred  and  fifty-seven, 
burglary ;  four  hundred  and  fifty-eight,  housebreaking  and 
committing  an  indictable  offence ;  four  hundred  and  fifty- 
nine,  housebreaking  with  intent  to  commit  an  indictable 
offence;  four  hundred  and  sixty,  breaking  shop  and  com- 
mitting an  indictable  offence;  four  hundred  and  sixty- 
one,  breaking  shop  with  intent  to  commit  ab  indictable 
offence;  four  hundred  and  sixty-two,  being  found  in  a 
dwelling-house  by  night;  four  hundred  and  sixty-three, 
being  armed,  with  intent  to  break  a  dwelling-house;  four 
hundred  and  sixty-four,  being  disguised  or  in  possession 
of  housebreaking  instruments ; 

(p)  four  hundred  and  sixty-eight,  four  hundred  and  sixty- 
nine  and  four  hundred  and  seventy,  forgery ;  four  hundred 
and  sixty-seven,  uttering  forged  documents ;  four  hundred 
and  seventy-two,  counterfeiting  seals;  four  hundred  and 
seventy-eight,  using  probate  obtained  by  forgery  or  per- 
jury ;  five  hundred  and  fifty,  possessing  forged  bank  notes ; 

(q)  four  hundred  and  seventy-one,  making,  having  or  using 
instrument  for  forgery  or  having  or  uttering  forged  bond 
or  undertaking;  four  hundred  and  seventy-nine,  counter- 
feiting stamps;  four  hundred  and  eighty,  injuring  or 
falsifying  registers ; 

(r)  one  hundred  and  twelve,  attempt  to  damage  by  explo- 
sives; five  hundred  and  ten,  mischief;  five  hundred  and 
eleven,  arson ;  five  hundred  and  twelve,  attempt  to  commit 
arson ;  five  hundred  and  thirteen,  setting  fire  to  crops ;  five 
hundred  and  fourteen,  attempting  to  set  fire  to  crops ;  five 
hundred  and  seventeen,  mischief  on  railways ;  five  hundred 
and  twenty,  mischief  to  mines;  five  hundred  and  twenty- 
one,  injuries  to  electric  telegraphs,  magnetic  telegraphs, 
electric  lights,  telephones  and  fire  alarms;  five  hundred 
and  twenty-two,  wrecking ;  five  hundred  and  twenty-three, 
attempting  to  wreck;  five  hundred  and  twenty-six,  inter- 
fering with  marine  signals ; 

(s)  five  hundred  and  fifty-two,  counterfeiting  gold  and  silver 
coin;  five  hundred  and  fifty-six,  making  instruments  for 
coining;  five    hundred    and    fifty-eight,  clipping  current 
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coin;  five  hundred  and  sixty,  possessing  dippings  of  cur- 
rent coin;  five  hundre.d  and  sixty-two,  counterfeiting 
copper  coin;  five  hundred  and  sixty-three,  counterfeiting 
foreign  gold  and  silver  coin ;  five  hundred  and  sixty-seven, 
uttering  copper  coin  not  current.  55-56  V.,  c.  29,  s.  552; 
58-59  v.,  c.  40,  s.  1. 

Arrest  without  toarrant.] — See  also  sec.  33. 

647«  A  peace  officer  may  arrest,  without  warrant,  any  one  By  peace 
who  has  committed  any  of  the.  offences  mentioned  in  the  sections  officer  m  the 

above  and 

in  the  last  preceding  section  mentioned  or  in  sections, —  other  cases. 

(a)  four  hundred  and  five,  obtaining  by  false  pretense ;  four 
hundred  and  six,  obtaining  execution  of  valuable  securities 
by  false  pretense; 

(b)  five  hundred  and  twenty-five,  injuring  dams,  etc.,  or 
blocking  timber  channel;  five  hundred  and  thirty-six,  at- 
tempting to  injure  or  poison  cattle; 

(c)  five  hundred  and  forty-two,  cruelty  to  animals;  five 
hundred  and  forty-three,  keeping  cock-pit; 

(d)  five  hundred  and  fifty-five,  exporting  counterfeit  coin ; 
five  hundrecji  and  sixty-one,  possessing  counterfeit  current 
coin;  five  hundred  and  sixty-three,  paragraph  (b),  bring- 
ing into  Canada  or  possessing  counterfeit  foreign  gold  or 
silver  coin;  five  hundred  and  sixty-three,  paragraph  (d)f 
counterfeiting  foreign  copper  coin.  55-56  V.,  c.  29,  s. 
552 ;  58-59  V.,  c.  40,  s.  1. 

Arrest  without  warrant,] — See  also  sec.  33. 

* 

648.  A  peace  officer  may  arrest,  without  warrant,  any  one  By  peace 
whom  he  finds  committing  any  criminal  offence.  officer. 

2.  Any  person  may  arrest,  without  warrant,  any  one  whom  gy  ^ny  per- 
he  finds  committing  any  criminal  offence  by  night.    58-59  V.,  son  by  night, 
c.  40,  s.  1. 

Summary  trial,] — Where  the  accused  found  committinji:  a  criminal 
offence  is  arrested  without  warrant  by  a  peace  officer,  and  on  bein^;  brought 
before  a  police  mag:istrate  a  written  charge  not  under  oath  is  read  over 
to  him,  and  he  thereupon  consents  to  be  tried  summarily*  the  police 
magistrate  has  jurisdiction  to  try  the  case,  althouf^h  no  information  has 
been  laid  under  oath.    The  King  v.  McLean,  5  Can.  Cr.  Cas.  67. 

Arrest  tcithout  warrant.] — See  also  sec.  33. 

649«  Any  one  may  arrest  without  warrant  a  person  whom  By  any 
he,  on  reasonable  and  probable  grounds,  believes  to  have  com-  person  on 
mitted  a  criminal  offence  and  to  be  escaping  from,  and  to  be  pifrsuit. 
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freshly  pursued  hy,  those  whom  the  person  arresting^  on  reason- 
able and  probable  grounds,  believfes  to  have  lawful  authority  to 
arrest  such  person.    55-56  V.,  c.  29^  s.  552. 

Arrest  on  freak  pursuit,] — ^Where  a  servant  saw  the  deceased  oommit 
an  offenoe,  and  immediately  called  his  master,  who  came  in  a  quarter  of 
an  hour  and  pursued  and  captured  the  offender  who  had  gone  away;  held 
a  case  of  arrest  on  fresh  pursuit.    R.  v.  Howarth,  1  Mood.  C.G.  207. 

When  a  constable,  being  assaulted  in  performing  his  duty^  went  for 
help,  and  returned  in  an  hour  and  arrested  the  accused,  it  was  held  not 
to  be  a  ease  of  arrest  on- fresh  pursuit.    R.  v.  Marsden, .  L.R.  1  C.C.R.  131. 

Pursuit  after  a  delay  of  two  hours  is  not  fresh  pursuit.  Downing  y. 
Capel,  L.R.  2  C.P.  461;   Leete  v.  Hart,  37  L.J.C.P.   157. 

A  person  was  seen  in  the  act,  and  the  parties  who  saw  him  went  at 
once  for  a  constable,  who  followed  and  arrested  the  culprit  a  mile  distant. 
It  was  held  a  case  of  arrest  on  fresh  pursuit.  Hanway  v.  Boultbee,  1 
Mood.  &  Rob.  15. 

Unsworn  statements  made  to  the  officer,  to  the  effect  that  the  person  had 
committed  a  larceny  on  the  previous  day,  are  insufficient  to  justify  a  con- 
stable in  the  service  of  a  mimicipality  in  taking  a  person  into  custody  and 
depriving  him  of  his  liberty,  on  a  criminal  charge,  without  any  sworn  com- 
plaint having  been  made,  and  without  a  warrant  issued  by  competent 
authority,  more  especially  where  there  was  no  reason  to  suspect  that  he 
would  attempt  to  evade  arrest.  Musseau  v.  City  of  Montreal,  QJt.  12 
S.C.  61. 


By  owner  of 
property. 


650.  The  owner  of  any  property  on  or  with  respect  to  which 
any  person  is  found  committing  any  criminal  oflfence,  or  any 
person  authorized  by  such  owner,  may  arrest,  without  warrant, 
the  person  so  found,  who  shall  forthwith  be  taken  before  a 
justice  to  be  dealt  with  according  to  law.    58-59  V.,  c.  40,  s.  1. 


By  officer  in 
His  Majes- 
ty's service. 


651.  Any  officer  in  His  Majesty's  service,  any  warrant  or 
petty  officer  in  the  navy,  and  any 'non-comn^issioned  officer  of 
marines  may  arrest  without  warrant  any  person  found  commit- 
ting any  of  the  offences  mentioned  in  section  one  hundred  and 
forty-one.    55-56  V.,  c.  29,  s.  552. 


By  peace 
officer. 


When  to  be 
brought  be- 
fore justice. 


652.  Any  peace  officer  may,  without  a  warrant,  take  into 
custody  any  person  whom  he  finds  lying  or  loitering  in  any 
highway,  yard  or  other  place  during  the  night,  and  whom  he 
has  good  cause  to  suspect  of  having  committed  or  being  about 
to  commit,  any  indictable  offence,  and  may  detain  such  person 
until  he  can  be  brought  before  a  justice  to  be  dealt  with  accord- 
ing to  law. 

2.  No  person  who  has  been  so  apprehended  shall  be  detained 
after  noon  of  the  following  day  without  being  brought  before  a 
justice.    55-56  V.,  c.  29,  s.  552. 
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Loitering  at  night,'\ — Sub-sec.  2  of  sec  652  applies  only  to  cases  coming 
within  sec.  662,  and  it  is  not  necessary  in  other  cases  to  bring  the  person 
arrested  before  a  justice  of  the  peace  before  noon  of  the  day  following  the 
arrest.     R.  v.  Cloutier  (1898),  2  Can.  Cr.  Cas.  43   (Man.). 

Procedure — Summons  or  Warrant. 

658«  Every  justice  may  issue  a  warrant  or  summons  as  Summons  or 
hereinafter  mentioned  to  compel  the  attendance  of  an  accused  ^""{"itby 
person  before  him,  for  the  purpose  of  preliminary  inquiry  in  i^hat  cases, 
any  of  the  following  cases : — 

(a)  If  such  person  is  accused  of  having  committed  in  any 
place  whatever  an  indictable  offence  triable  in  the  province 
in  which  such  justice  resides,  and  is,  or  is  suspected  to  be, 
within  the  limits  over  which  such  justice  has  jurisdiction, 
or  resides  or  is  suspected  to  reside  within  such  limits ; 

(b)  If  such  person,  wherever  he  may  be,  is  accused  of  having 
committed  an  indictable  offence  within  such  limits; 

(c)  If  such  person  is  alleged  to  have  anywhere  unlawfully 
received  property  which  was  unlawfully  obtained  within 
such  limits; 

(d)  If  such  person  has  in  his  possession,  within  such  limits, 
any  stolen  property.    55-56  V.,  c.  29,  s.  554. 

Magistrate's  jurisdiction.'] — See  sec.  684. 

Indictable  offence.] — ^By  the  Interpretation  Act  R.S.C.,  ch.  1,  sec.  28 
it  is  provided  that  ''every  Act  shall  be  read  and  construed  as  if  any  offence 
for  which  the  offender  may  be,  (a)  prosecuted  by  indictment,  howsoever 
such  offence  may  be  therein  describcKl  or  referred  to,  were  described  or 
referred  to  as  an  indictable  offence;  and,  (b)  punishable  on  summary 
conviction,  w^re  described  or  referred  to  as  an  offence;  and,  all  provisions 
of  the  Criminal  Code  relating  to  indictable  offences,  or  offences,  as  the 
case  may  be,  shall  apply  to  every  such  offence. 

Every  commission,  proclamation,  warrant  or  other  document  relating 
to  criminal  procedure,  in  which  offences  which  are  indictable  offences, 
or  offences,  as  the  case  may  be^  are  described  or  referred  to  by  any  names 
whatsoever,  shall  be  read  and  construed  as  if  such  offences  were  therein 
described  and  referred  to  as  indictable  offences,  or  offences,  as  the  case 
may  be.     Code  sec.  28. 

Preliminary  enquiry.] — A  party  applying  to  a  magistrate  for  a  warrant 
to  arrest  another  for  an  alleged  offence  is  deemed  only  to  appeal  to  the 
magistrate  to  exercise  his  jurisdiction,  and  is  not  liable  in  trespass  for 
an  arrest  under  the  warrant,  but  if  he  goes  beyond  this  and  interferes  in 
the  exercise  of  the  ministerial  powers  under  the  warrant  he  will  be  liable. 
Kingston  v.  Wallace  (1886),  25  N.B.R.  573. 

If  there  was  a  complaint  proved  and  the  person  informed  against  was 
present,  the  magistrate  might  rightly  proceed,  though  such  person  did  not 
appear  on  summons,  or  did  not  require  compulsion  to  make  him  appear. 
His  actual  presence  is  all  that  is  required ;  the  manner  of  his  getting  there 
is  of  no  consequence  to  the  investigation.  R.  v.  Mason  (1869),  29  U.C.Q.B. 
431. 
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The  power  conferred  on  a  magistrate  under  sec.  665  of  ordering  the 
accused  person  brought  before  him,  isharged  with  an  offence  committed  out 
of  his  territorial  jurisdiction,  to  be  taken  before  some  justice  having  juris- 
diction in  the  place  where  the  offence  was  committed,  is  permissive  only. 
A  magistrate  may  hold  a  preliminary  enquiry  in  respect  of  an  indictable 
offence  committed  in  the  same  province  outside  of  his  territorial  jurisdic- 
tion, if  the  accused  is,  or  is  suspected  to  be,  within  the  limits  over  which 
such  magistrate  has  jurisdiction,  or  resides  or  is  suspected  to  reside  within 
such  limits.     Ke  The  Queen  v.  Burke   (1900),  5  Can.  Cr.  Cas.  29  (Ont.). 


Informa- 
tion or 
complaint. 


Form. 


654.  Any  one  who,  upon  reasonable  or  probable  grounds, 
believes  that  any  person  has  committed  an  indictable  offence 
under  this  Act  may  make  a  complaint  or  lay  an  information 
in  writing  and  under  oath  before  any  magistrate  or  justice 
having  jurisdiction  to  issue  a  warrant  or  summons  against  such 
accused  person  in  respect  of  such  offence. 

2.  Such  complaint  or  information  may  be  in  form  3,  or  to 
the  like  effect.    55-56  V.,  c.  29,  s.  558. 

Reasonable  or  probable  grounds.] — Information  given  by  one  person 
of  whom  the  party  knows  nothing,  would  be  r^arded  very  differently 
from  information  given  by  one  whom  he  knows  to  be  a  sensible  and 
trustworthy  person.  And  the  question  whether  a  reasonable  nuin  would 
act  upon  the  information  must  depend,  in  a  great  degree,  upon  the  opinion 
to  be  formied  of  the  position  and  circumstances  of  the  informant,  and  of 
the  amount  of  credit  which  may  be  due  under  those  circumstances  to  the 
person  who  thus  conveyed  the  information.  Lord  Hatherley  in  Lister  v. 
Ferryman  (1870),  L:R.  4  H.L.  521   (p.  531). 

An  action  for  malicious  prosecution  cannot  be  maintained  until  the 
result  of  the  prosecution  has  shewn  that  there  was  no  ground  for  it.  .  . 
It  is  manifestly  a  matter  of  high  public  policy  that  it  should  be  so;  other- 
wise the  most  solemn  proceedings  of  all  our  courts  of  justice,  civil  and 
criminal,  when  they  have  come  to  a  final  determination  settling  the  rights 
and  liabilities  of  the  parties,  might  be  nmde  themselves  the  subject  of  an 
independent  controversy,  and  their  propriety  challenged  by  an  action  of 
this  kind.  Metropolitan  Bank  v.  Pooley  (H.L.  1885),  L.R.  10  A.C.  210,  per 
Lord  Selborne. 

Information  before  justioea  for  indictable  offence,] — The  Sovereign  is 
supposed  by  law  to  be  the  person  who  is  injured  by  every  infraction  of  the 
criminal  law,  and  criminal  prosecutions  which  have  for  their  object  the 
well-being  of  the  people,  and  not  merely  private  redress,  are  therefore 
carried  on  in  the  name  of  the  King.  As  the  King  cannot  appear  in  person 
to  demand  the  punishment  of  offences  against  the  good  order  of  the  com- 
munity, he  has  to  be  represented  before  the  courts  by  a  public  officer,  and 
that  officer  is  the  Attornev-General. 

Before  the  criminal  courts  the  Sovereign  is  therefore  the  prosecutor,  and 
is  represented  either  by  the  Attorney-General  himself,  or  by  crown  prosecu- 
tors who  are  named  by  the  Attorney-General  as  his  substitutes. 

But  as  offences  generally  affect  some  private  individual  in  particular, 
the  person  so  injured  or  affected  usuallv  commences  the  proceedingn  for 
bringing  the  offender  to  justice,  although  anyone  who  has  reasonable  or 
probable  ground  for  believing  that  any  person  has  been  guilty  of  a  crime 
may  take  proceedings  and  put  the  law  in  motion  against  him.  R.  v.  St. 
Louis  (1897),  1  Can.  Cr.  Cas.  141,  144  (Que.). 
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The  infonnation  is  the  commencement  of  a  criminal  proceeding  analogous 
to  an  indictment ;  the  summons  is  the  act  of  the  magistrate  on  behalf  of  the 
public;  the  party  who  begins  a  criminal  proceeding  cannot  withdraw 'from 
it  leaving  it  pending;  the  party  charged  has  the  right  to  force  it  on  to  a 
conclusion;  and  if  at  the  time  for  concluding  the  case,  the  informant  offers 
no  evidence  in  support  of  his  charge,  it  ought  to  be  dismissed,  and  such 
dismissal  is  a  hearing.  Vaughton  v.  Bradshaw,  9  C.B.N.S.  103;  Re  Conk- 
lin  (1871),  31  U.C.Q.B.  160. 

The  magistrate  taking  an  information  under  oath  ought  not  to  receive 
from  the  complainant  a  mere  affidavit  made  out  in  the  words  of  the  statute 
creating  the  offence;  but  he  ought,  in  the  first  place,  and  before  making 
out  the  formal  information,  to  swear  the  complainant  and  his  witnesses, 
if  any,  and  have  their  statements  and  answers  written  down  in  their  own 
words  and  have  them  sign  it.  This  when  so  completed  is  what  is  known 
as  a  "written  information  under  oath."  Ex  parte  Boyoe  (1885),  24  N.B.R. 
347,  354.  The  practice  of  taking  down  the  statements  of  the  witnesses 
without  their  being  sworn  and  afterwards  swearing  them  to  the  truth  of 
same  is  disapproved.  Mills  v.  Collett  (1829),  6  Bing.  85;  R.  v.  Kiddy, 
4  D.  &  R.  734;  Caudle  v.  Seymour,  1  Q.B.  889. 

An  information  should  give  a  concise  and  legal  description  of  the  offence 
charged,  and  should  contain  the  same  certainty  as  an  indictment,  and  the 
description  of  the  charge  must  include  every  ingredient  required  by  the 
statute  to  constitute  the  offence,  and  the  statement  of  the  offence  may  be 
in  the  words  of  the  enactment  describing  it  or  declaring  the  transaction 
ehai^ged  to  be  an  indictable  offence.  R.  v.  France  (1898),  1  Can.  Cr.  Cas. 
321  ((Jue.). 

The  absence  or  the  insufficiency  of  particulars  does  not  vitiate  either  an 
indictment  or  an  information;  but  if  it  be  made  to  appear  that  there  is  a 
reasonable  necessity  for  more  specific  information,  the  court  or  magistrate 
may,  on  application  of  the  accused  person,  order  that  further  particulars 
be  given,  but  such  an  order  is  altogether  within  the  judicial  discretion  of 
the  judge  or  the  magistrate.    Ibid. 

An  information  may  be  amended,  but  if  on  oath,  it  must  be  re-sworn. 
Re  Ck>nklin   (1871),  31  U.C.Q.B.  160. 

If  a  magistrate's  summons  is  issued  on  an  information  purporting  to 
.have  been  sworn  at  a  specified  time  and  place,  and  the  defendant  appears 
thereon  and  pleads  to  the  charge,  the  proceedings  will  not  be  quashed  on 
certiorari  because  it  is  afterwards  shewn  that  the  information  was  not  in 
fact  sworn  at  such  time  and  place.  Ex  parte  Sonier  (1896),  2  Can.  Cr. 
Cas.  121   (N.B.). 

No  irregularity  or  defect  in  the  substance  or  form  of  the  summons 
or  warrant,  and  no  variance  between  the  charge  contained  in  the  summons 
or  warrant  and  the  charge  contained  in  the  information,  or  between  either 
and  the  evidence  adduced  on  the  part  of  the  prosecution  at  the  inquiry, 
■hall  affect  the  validity  of  any  proceeding  at  or  subsequent  to  the  hearing. 
Code  sec.  669. 

Although  an  arrest  has  been  illegally  made  under  an  invalid  warrant, 
jurisdiction  attaches  to  the  magistrate  when  the  person  arrested  is  brought 
before  him;  and  the  subsequent  detention  and  commitment  may  be  justi- 
fied under  the  order  then  made  by  the  magistrate.  McGuiness  v.  Dafoe 
(1896)^  3  Can.  Cr.  Cas.  139  (Ont). 

False  aocuaaiion.'] — Where  an  information  for  rape  or  other  offence 
under  Code  sec.  453  is  falsely  laid  with  the  sole  intent  to  extort  money 
or  property  from  the  person  against  whom  the  charge  is  made,  the  in- 
formant thereby  "accuses''  such  person  with  intent  to  extort  or  gain  some- 
thing from  him  under  Cr.  Code  453;  and  commits  an  indictable  offence 
thereunder.    R.  v.  Kempel,  3  Can.  Cr.  Cas.  481   (Ont.). 


494 


[§  665] 


Cbiuinai.  Code. 


Part  Xm. 


Summons  or 

warrant 

thereon. 


Process  com- 
pulsory. 


Mandamus  to  juatioes  to  iaJk«  informationj] — ^An  application  for  a 
mandamus  against  a  magistrate  is  a  civil  and  not  a  criminal  proceeding, 
although  the  act  which  it  is  proposed  the  justice  shall  be  ordered  to  do 
is  the  taking  of  an  information  for  an  offence  against  the  criminal  law. 
R.  V.  JVfeehan   (No.  1)    (1902),  5  Can.  Cr.  Cas.  307. 

655.  Upon  receiving  any  such  complaint  or  information  the 
justice  shall  hear  and  consider  the  allegations  of  the  complain- 
ant, and  if  of  opinion  that  a  case  for  so  doing  is  made  out, 
he  shall  issue  a  summons,  or  warranty  as  the  case  may  be,  in 
manner  hereinafter  provided. 

2.  Such  justice  shall  not  refuse  to  issue  such  summons  or 
warrant  only  because  the  alleged  offence  is  one  for  which  an 
offender  may  be  arrested  without  warrant.  55-56  V.,  c.  29, 
s.  559. 

Summons  or  warrant  for  indiotdble  offenoe."] — The  issue  of  a  summons, 
whether  in  relation  to  an  offence  punishable  summarily  or  to  an  indictable 
offence,  is  a  judicial  act.  R.  v.  Ettinger  (1899),  3  Can.  Cr.  Cas.  387, 
32  N.8.R.  176. 

Except  where  the  charge  is  of  a  very  serious  nature  a  warrant  ought 
not  to  be  issued  when  a  summons  will  be  equally  effectual.  O'Brien  v. 
Brabner,  4  J.P.  227,  78  Eng.  L.T.  409. 

A  justice  of  the  peace  could  always  issue  a  warrant  on  the  information 
of  others  having  cause  of  suspicion,  for  the  justice  was  competent*  to  judge 
of  the  sufficiency  of  the  evidence.  2  Hale  P.C.  107.  When  he  examined 
the  complainant  and  his  witnesses  touching  his  reasons  for  the  suspicion, 
it  would,  if  well  founded,  become  the  justice's  suspicion  as  well  as  that  of 
the  complainant.  Ex  parte  Boyce  (1885),  24  N.B.R.  347,  353.  But  the 
mere  statement  of  a  person,  even  under  oath,  that  he  suspects  and  believes 
that  another  person  has  committed  a  certain  crime  was  not  sufficient  at 
common  law  to  justify  a  warrant  to  apprehend,  for  unless  the  justice  has 
the  facts  on  which  the  informant's  belief  is  founded,  he  has  no  proof  at  all 
on  which  he  would  be  justified  in  founding  his  own  belief.  Ibid.  p.  355,  per 
Palmer,  J. 

Depositions  taken  ex  parte  by  the  magistrate  on  the  application  to  him 
for  process  against  the  accused  cannot  be  afterwards  used  as  evidence  on 
the  preliminary  enquiry  and  do  not  form  a  part  of  the  record  of  pro- 
ceedings against  the  accused.    Weir  v.  Choquet,  6  Ret.  de  Jurisp.  121. 

A  magistrate  is  not  under  a  legal  obligation  to  issue  a  warrant  of  arrest 
upon  an  information  in  respect  of  an  indictable  offence,  if  on  the  consid- 
eration of  the  complainant's  allegations  he  is  of  opinion  that  a  case  for  so 
doing  is  not  made  out.  A  magistrate  refusing  to  issue  a  warrant  on  an 
information  for  an  indictable  offence,  is  not  bound  to  state  his  reason  for  so 
doing;  he  has  merely  to  express  his  opinion,  after  a  consideration  of  the 
complainant's  allegations,  as  to  whether  a  warrant  should  be  issued  or  not. 
That  a  magistrate  did  not  properly  appreciate  the  evidence  submitted  upon 
an  application  for  the  issue  of  a  warrant  of  arrest  for  an  indictable  offence 
is  not  a  ground  for  a  mandamus  to  compel  him  to  grant  a  warrant  against 
his  opinion,  formed  in  good  faith.  Thompson  v.  Desnoyers,  3  Can.  Cr.  Cas. 
68,  R.J.Q.  16  S.C.  253  (Que.). 

Where  a  magistrate  receives  an  information,  and,  after  hearing  and  con- 
sidering the  allegations  of  the  informant,  decides  that  the  statute  invoked 
in  support  of  the  prosecution  does  not  apply,  and  that  what  is  charged  does 
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not  constitute  an  offence,  and  therefore  refuses  to  issue  either  a  summons 
or  warrant  against  the  accused,  a  mandamus  does  not  lie  to  compel  him  to 
do  so.  Re  £.  J.  Parke,  3  Can.  Ct.  Cas.  122  (Ont.) ;  Ex  parte  MacMahon 
48  J.P.  70. 

A  justice  of  the  peace  who  issues  a  warrant  of  arrest  without  inquir- 
ing into  the  grounds  which  the  complainant  had  to  suspect  the  accused, 
becomes  liable  towards  the  latter  under  the  laws  of  Quebec,  when  the 
complaint  was  not  justified  by  any  serious,  reasonable  or  plausible  ground. 
Murfina  v.  Sauve,  6  Can.  Cr.  Cas.  275. 

Reasons  which  merely  shew  that  the  petitioner  for  a  writ  of  prohibition 
may  have  a  good  ground  of  defence  to  the  charge  made  against  him  in  the 
proceedings  before  the  magistrate  hearing  such  charge,  are  insufficient 
to  justify  the  issue  of  a  writ  of  prohibition  to  prevent  a  hearing  of  the 
complaint.    Beaudry  v.  Lafontaine,  17  Que.  S.C.  396. 

Time,] — As  to  the  time  within  which  certain  prosecutions  must  be 
brought  see  sees.  1140  and  1142. 

I 

656.  Whenever  any  indictable  offence  is  committed  on  the  Warrant  in 
high  seas,  or  in  any  creek,  harbour,  haven  or  other  place  in  ^^^  ®^ 
which  the  Admiralty  of  England  have  or  claim  to  have  juris-  mitted  on 
diction,  and  whenever  any  offence  is  committed  on  land  beyond  the  seas,  etc. 
the  seas  for  which  an  indictment  may  be  preferred  or  the 
offender  may  be  arrested  in  Canada,  any  justice  for  any  terri- 
torial division  in  which  any  person  charged  with,  or  suspected 

of  having  committed  any  such  offence  is,  or  is  suspected  to  be, 
may  issue   his  warrant,  in    form  4,  or   to  the   like   effect,  to  Form, 
apprehend  such  person  to  be  dealt  with  as  herein  and  hereby 
directed.    55-56  V.,  c.  29,  s.  560. 

657.  Every  one  who  is  reasonably  suspected  of  being  a  Arrest  of 
deserter  from  His  Majesty's  service  may  be  apprehended  and  suspected 
brought  for  examination  before  any  justice,  and  if  it  appears   *"*'  ^' 
that  he  is  a  deserter  he  shall  be  confined  in  gaol  until  claimed  by 

the  military  or  naval  authorities  or  proceeded  against  accord- 
ing to  law. 

2.  No  one  shall  break  open  any  building  to  search  for  a  Breaking 
deserter  unless  he  has  obtained  a  warrant  for  that  purpose  from  ^P?.^. 

a  justice,  founded  on  aflSdavit  that  there  Is  reason  to  believe  ^\  without 
that  the  deserter  is  concealed  in  such  building,  and  that  admit-  warrant, 
tance  has  been  demanded  and  refused. 

3.  Every  one  who  resists  the  execution  of  any  such  warrant  Resisting 
shall  incur  a  penalty  of  eighty  dollars,  recoverable  on  summary  warrant, 
conviction,  before  two  justices.    55-56  V.,  c.  29,  s.  561. 

Proaecutor's  share  of  fine  recovered.l — See  sec.  1042. 

658.  Every  summons  issued  by  a  justice  under  this  Act  Summons, 
shall  be  directed  to  the  accused,  and  shall  require  him  to  appear 

at  a  time  and  place  to  be  therein  mentioned. 


496 


[§659] 


Criminal  Code. 


Part  XIIL 


Form. 
In  blank. 

« 

Service. 


Proof  of 
seryice. 


2.  Such  summons  may  be  in  form  5,  or  to  the  like  effect. 

3.  No  summons  shall  be  signed  in  blank. 

4.  Every  such  summons  shall  be  served  by  a  constable  or 
other  peace  officer  upon  the  person  to  whom  it  is  directed,  either 
by  delivering  it  to  him  personally  or,  if  such  person  cannot  con- 
veniently be  met  with,  by  leaving  it  for  him  at  his  last  or  most 
usual  place  of  abode  with  some  inmate  thereof  apparently  not 
under  sixteen  years  of  age. 

5.  The  service  of  any  such  summons  may  be  proved  by  the 
oral  testimony  of  the  person  effecting  the  same  or  by  the  affidavit 
of  such  person  purporting  to  be  made  before  a  justice.  55-56 
v.,  c.  29,  s.  562. 

Summons  for  indictable  o/fence.] — ^The  justice  can  proceed  with  a  pre- 
liminary enquiry  in  respect  of  an  indictable  offence  only  when  the  person 
accused  is  biefore  the  justice,  whether  voluntarily  or  upon  summons,  or 
after  being  apprehended  with  or  without  warrant,  or  while  in  custody  for 
the  same  or  any  other  offence.  Code  sec.  668.  The  practice  is,  therefore, 
to  issue  a  warrant  to  apprehend  if  the  accused  makes  default  in  attending 
on  the  summons.    Code  sec.  660. 

Upon  taking  an  information  the  magistrate  is  not  bound  to  issue  a 
summons  or  warrant  upon  the  same  day,  notwithstanding  the  words  ''this 
day"  in  the  statutory  forms  (Code  forms  5  and  6),  but  may  take  time 
to  consider  whether  a  case  is  made  out  for  so  doing.  R.  v.  Hudgins  ( 1907 ) , 
12  Can.  Cr.  Cas.  223  (Ont.). 

Summons  in  summary  convictions  matter,"] — Section  658  is  by  sec.  711 
of  the  Code  made  applicable  to  offences  triable  under  Part  XV.,  known  as 
the  Summary  Convictions  Act,  with  the  limitations  stated  in  sec.  711. 
See  note  to  that  section  as  to  service  of  summons  in  summary  proceedings. 


Warrant  for 
apprehen- 
sion. 

Form. 
In  blank. 


659.  The  warrant  issued  by  a  justice  for  the  apprehension 
of  the  person  against  whom  an  information  or  complaint  has 
been  laid  as  provided  in  section  six  hundred  and  fifty-four  may 
be  in  form  6,  or  to  the  like  effect. 

2.  No  such  warrant  shall  be  signed  in  blank.  55-56  Y., 
c.  29,  s.  563. 

Warrant  to  apprehend.'] — ^A  written  and  sworn  information  is  essential 
before  a  warrant  can  be  legally  issued.  Friel  v.  Ferguson  (1865),  15 
U.C.C.P.  684;  Code  sec.  65*4. 

Where  the  information  on  which  a  warrant  to  arrest  has  been  issued 
was  in  fact  taken  on  oath«  the  omission  to  state  that  fact  in  the  warrant  is 
at  most  an  irregularity  only,  which  would  be  cured  by  sec.  669.  Kingston  v. 
Wallace  (1886),  25  N.B.R.  573. 

The  magistrate  cannot  merely  on  the  ground  of  his  own  reasonable 
suspicion  justify  the  commanding  of  the  constable  by  warrant  to  make 
the  arrest.  The  execution  of  the  warrant,  if  issued  without  any  informa- 
tion in  writing  upon  oath,  is  a  trespass.  Appleton  v.  Lepper,  20  U.C.C.P. 
138;  Friel  v.  Ferguson,  15  U.C.C.P.  584;  Regina  y.  Hughes,  4  Q.B.D.  614; 
McGuiness  v.  Da  foe  (1896),  3  Can.  Cr.  Cas.  139,  23  Ont.  App.  704. 
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660.  Every  warrant  shall  be  under  the  hand  and  Real  of  Formalities 
the  justice  issuing  the  same,  and  may  be  directed,  either  to  o^  warrant, 
any  constable  by  name,  or  to  such  constable  and  all  other  con- 
stables within  the  territorial  jurisdiction  of  the  justice  issuing 

it,  or  generaUy  to  all  constables  within  such  jurisdiction. 

2.  The  warrant  shall  state  shortly  the  offence  for  which  it  Statement 
18  issued,  and  shall  name  or  otherwise  describe  the  offender,  of  offence, 
and  it  shall  order  the  officer  or  officers  to  whom  it  is  directed  to 
apprehend  the  offender  and  bring  him  before  the  justice  or 
justices  issuing  the  warrant,  or  before  some  other  justice  or 
justices,  to  answer  to  the  charge  contained  in  the  information 

or  complaint,  and  to  be  further  dealt  with  according  to  law. 

3.  It  shall  not  be  necessary  to  make  such  warrant  returnable  ^o  return 
at  any  particular  time,  but  the  same  shall  remain  in  force  until    *^' 

it  is  executed. 

4.  The  fact  that  a  summons  has  been  issued  shall  not  pre-  Summons 
vent  any  justice  from  issuing  a  warrant  at  any  time  before  °^^^  ^ 
or  after  the  time  mentioned  in  the  summons  for  the  appearance  warrant, 
of  the  accused. 

5.  In  case  the  service  of  the  summons  has  been  proved  and  Warrant  in 
the  accused  does  not  appear,  or  when  it  appears  that  the  sum-  ^®^*'*'*- 
mons  cannot  be  served,  a  warrant  in  form  7  may  issue.    55-56  Form. 

v.,  c.  29,  8.  563. 

661.  Every  such  warrant  may  be  executed  by  arresting  the  Where  and 
accused  wherever  he  is  found  in  the  territorial  jurisdiction  of  ^**J^?"' 
the  justice  by  whom  it  is  issued,  or,  in  the  case  of  fresh  pursuit, 

at  any  place  in  an  adjoining  territorial  division  within  seven 
miles  of  the  border  of  the  first-mentioned  division. 

2.  Every  such  warrant  may  be  executed  by  any  constable  By  whom, 
named  therein  or  by  any  one  of  the  constables  to  whom  it  is 
directed,  whether  or  not  the  place  in  which  it  is  to  be  executed 

is  within  the  place  for  which  he  is  a  constable. 

3.  Every  warrant  authorized  by  this  Act  may  be  issued  and  On  holiday, 
executed  on  a  Sunday  or  statutory  holiday.     55-56  V.,  c.  29, 

s.  564. 

Court  proceedings  on  Sundays  and  holiday aS] — By  the  Interpretation 
Act,  R.S.C.  1906,  eh.  1,  sec.  34  (11),  it  is  enacted  that  in  every  Act,  unless 
the  context  otherwise  requires,  the  expression  ''holiday"  includes  Sundays, 
New  Year's  Day,  the  Epiphany,  Good  Friday,  the  Ascension,  All  Saints' 
Day,  Conception  Day,  Easter  Monday,  Ash  Wednesday,  Christmas  Day, 
the  birthday  or  the  day  fixed  by  proclamation  for  the  celebration  of  the 
birthday  of  the  reigning  sovereign,  Victoria  Day,  Dominion  Day,  Labour 
Day  (first  Monday  in  September),  and  any  day  appointed  by  proclam- 
ation for  a  general  fast  or  thanksgiving. 

3SS — CBDC.  CODE. 
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By  statute,  R.S.C.  1906,  ch.  106,  Dominion  Day,  July  1  (or  when  July 
1  falls  on  Sunday  then  July  2),  shall  he  a  le^l  holiday  and  shall  be 
kept  and  observed  as  such.  Similar  legislation  exists  as  to  Victoria  Day, 
May  24  (or  when  that  date  falls  on  a  Sunday  then  May  25). 

By  sec.  661  (3)  every  warrant  of  arrest  authorized  by  the  Code  may 
be  issued  and  executed  on  "a  Sunday  or  statutory  holiday." 

Prior  to  this  enactment  it  seemed  that  in  provinces  in  which  the 
statute  of  Charles  II.  (29  Car.  II.,  ch.  7,  sec.  6)  was  in  force,  a  warrant 
of  arrest  could  not  be  executed  on  Sunday,  except,  in  cases  of  treason  and 
felony  and  such  other  offences  as  involved  an  actual  or  constructive  breach 
of  the  ]2eace.  Rawlins  v.  Ellis,  16  L.J.  Ex.  5,  16  M.  k  W.  172,  10  Jur. 
1039;  Re  Cooper  (1870),  5  P.R.   (Ont.)  266. 

The  Lord's  Day  Act  of  Canada,  R.S.C.  1906,  ch.  153,  provides  by  sec. 
16  that  nothing  therein  contained  shall  be  construed  to  repeal  or  in  any 
way  affect  "any  provisions  of  any  Act  or  law  relating  in  any  way  to  the 
observance  of  the  Lord's  Day  in  force  in  any  province  of  Canada  when 
the  Lord's  Day  Act  came  into  force,"  1st  March,  1907. 

It  would  therefore  seem  that  the  Sunday  Observance  Act  of  1677,  29 
Car.  II.,  ch.  7,  sec.  6,  is  still  in  force  in  Canada  as  regards  process  in 
criminal  matters,  except  as  varied  by  the  Criminal  Code  or  by  statutes 
of  the  various  provinces  prior  to  Confederation. 

It  was  held  under  that  statute  that  an  arrest  on  a  Sunday  is  illegal 
upon  a  warrant  in  execution  for  want  of  sufficient  distress  under  a  sum- 
mary conviction.    R._v.  Myers  (1786),  1  Term  R.  265. 

By  sec.  961  of  the  Code,  the  taking  of  the  verdict  of  the  jury  or  other 
proceeding  of  the  court  shall  not  be  invalid  by  reason  of  its  happening  on 
"Sunday  or  on  any  other  holiday." 

That  section  does  not,  however,  apply  to  a  preliminary  enquiry  before 
a  justice.    R.  v.  Cavelier  (1896),  1  Can.  Cr.  Cas.  134. 

In  Ontario  it  has  been  held  that  a  preliminary  enquiry  held  by  a 
magistrate  and  a  commitment  made  thereon  on  a  statutory  holiday  are 
invalid.    R.  v.  Murray  (1897),  1  Can.  Cr.  Cas.  452,  28  O.R.  549. 

The  conduct  of  a  preliminary  enquiry  before  a  magistrate  is  a  judicial 
proceeding  which  cannot  be  legnlly  taken  on  Sunday.  R.  v.  Cavelier  (1896), 
1  Can.  Cr.  Cas.   (Man.)  ;  Re  Cooper,  6  Ont.  P.R.  266. 

A  preliminary  enquiry  held  by  a  magistrate  and  a  commitment  for 
trial  made  on  a  statutory  holiday  are  bad  in  law;  but  if  after  such  com- 
mitment the  accused  elects  to  be  tried  at  the  county  judge's  criminal 
court  and  pleads  there  to  the  charge  and  is  convicted,  the  conviction  is 
not  invalidated  because  of  the  invalidity  of  the  commitment  for  triaL  R. 
V.  Murray  (1897),  1  Can.  Cr.  Cas.  462  (Ont.). 

At  common  law  Sunday  was  a  dies  non  juridicus,  and  all  judicial  pro- 
ceedings on  that  day  were  therefore  void.  2  Coke's  Inst.  264-5,  1  Bishop 
on  Crim.  Proc,  sec.  207;  Ex  parte  Cormier  (1907),  12  Can.  Cr.  Cas.  339. 

Only  ministerial  acts,  and  not  acts  which  are  judicial  could  be  legally 
performed  in  court  on  a  Sunday  under  the  common  law.  R.  v.  Winsor 
(1866),  10  Cox  C.C.  276,  305,  322. 

The  court  will  take  judicial  notice  that  a  certain  day  was  Sunday. 
Wharton  on  Evidence,  3rd  ed.,  sec.  335;  Tuttonv.  Darke,  5  H.  &  N.  645; 
Hanson  v.  Shackelton,  4  Dowl.  48;  Pearson  v.  Shaw,  7  Ir.  L.R.  1. 

Where  a  person  has  been  arrested  and  committed  for  trial  upon  a 
charge  of  an  indictable  offence,  and  has  given  a  recognizance  for  his  ap- 
pearance for  trial,  all  of  these  proceedings  taking  place  upon  a  Sunday, 
the  validity  of  the  order  of  committal  and  of  the  recognizance  cannot  be 
inquired  into  by  process  of  certiorari.  Ex  parte  Garland,  8  Can.  Cr.  Cas. 
385.  In  the  same  case,  Hanington,  J.,  held,  that  the  proceedings  before 
the  justice  were  regular. 
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It  would  seem  that  a  warrant  of  commitment  following;  a  summary  con- 
viction is  not  within  sub-sec.  (3) ;  and  an  arrest  on  Sunday  for  default 
in  payment  of  a  fine  under  the  Canada  Temperance  Act  was  held  void. 
Ex  parte  Frecker   (1897),  33  G.L.J.  248   (N.S.). 

662*  If  the  person  against  whom  any  warrant  has  been  Endorsement 
issued  cannot  be  found  within  the  jurisdiction  of  the  justice  ®^  warrant. 
by  whom  the  same  was  issued,  but  is  or  is  suspected  to  be  inr 
any  other  part  of  Canada,  any  justice  within  whose  jurisdiction 
he  is  or  is  suspected  to  be,  upon  proof  being  made  on  oath  or 
affirmation  of  the  handwriting  of  the  justice  who  issued  the 
same,  shall  make  an  endorsement  on  the  warrant,  signed  with 
his  name,  authorizing  the  execution  thereof  within  his  juris- 
diction. 

2.  Such  endorsement  shall  be  sufficient  authority  to  the  per-  Effect  of. 
son  bringing  such  warrant,  and  to  all  other  persons  to  whom  the 

same  was  originally  directed,  and  also  to  all  constables  of  the 
territorial  division  where  the  warrant  has  been  so  endorsed,  to 
execute  the  same  therein  and  to  carry  the  person  against  whom 
the  warrant  issued  when  apprehended,  before  the  justice  who 
issued  the  warrant,  or  before  some  other  justice  for  the  same 
territorial  division. 

3.  Such  endorsement  may  be  in  form  8.     55-56  Y.,  c.  29,  Form. 
8.  565. 

Endaraemeni  of  warrant.] — In  Chitty  on  Criminal  Law,  vol.  1,  p.  60,  it 
is  said:  "If  the  warrant  he  itself  defective,  if  it  be  not  enforced  by  a 
proper  ofScer,  or  if  it  be  executed  out  of  the  jurisdiction,  without  being 
backed  by  the  proper  maidstrate  .  .  .  the  party  may  legally  resist  the  , 
attempt  to  apprehend  him,  and  even  third  persons  may  lawfully  interfere 
to  oppose  it,  doing  no  more  than  is  necessary  for  that  purpose."  And 
see  R.  T.  Gibson,  3  Can.  Cr.  Cas.  461. 

If  a  man  without  authority  attempt  to  arrest  another  illegally,  it  is 
a  breach  of  the  peace,  and  any  other  person  may  lawfully  interfere  to  pre- 
vent it.    King  V.  Owen«  6  East  308. 

The  endorsement  on  the  warrant  must  shew  that  the  signature  of  the 
justice  issuing  the  warrant  was  proved  to  the  justice  backing  it.  Reid 
V.  Maybee,  31  U.C.C.P.  348. 

An  arrest  made  in  an  outside  county  before  the  warrant  is  backed  is 
not  legal,  but  on  the  defect  being  remedied  the  accused  may  be  detained 
or  re-arrested  on  the  endorsed  warrant  without  being  first  set  free  from 
the  illegal  custody.    Southwick  v.  Hare  (1893),  24  O.R.  528. 

668  •  If  the  prosecutor  or  any  of  the  witnesses  for  the  prose-  Procedure  on 
cution  are  in  the  territorial  division  where  such  person  bas*"^*"^^®' 
been  apprehended  upon  a  warrant  endorsed  as  provided  in  the  warrant, 
last  preceding  section,  the  constable  or  other  person  or  persons 
who  have  apprehended  him  may,  if  so  directed  by  the  justice 


500  [§664]  Criminal  Codb.  Part  XIU. 

endorslDg  the  warrant,  take  him  before  such  justice,  or  before 
some  other  justice  for  the  same  territorial  division;  and  the 
said  justice  may  thereupon  take  the  examination  of  such  prose- 
cutor or  witnesses,  and  proceed  in  every  respect  as  if  he  had 
himself  issued  the  warrant.    55-56  V.,  c.  29,  s.  566. 

A  person  summoned  but  not  arrested  for  trespassing  on  a  railway  track, 
is  not  liable  to  be  tried  elsewhere  than  in  the  local  jurisdiction  wherein  the 
offence  was  committed.    R.  v.  Hughes  (1895),  2  Can.  Cr.  Cas.  332. 

The  provision  of  the  Railway  Act  (Can.),  authorizing  a  railway  con- 
stable to  "take"  persons  offending  against  the  provisions  of  that  Act,  and 
punishable  summarily,  before  a  justice  for  any  county,  etc.,  within  which 
such  railway  passes,  and  giving  such  justice  jurisdiction  to  deal  with  such 
a  case,  as  though  the  offence  had  been  committed  "within  the  limits  of 
his  own  local  jurisdiction/'  applies  only  were  the  offender  has  been  arrested 
by  railway  constable.     Ibid. 

Procedure  in       664.  When  any  person  is  arrested  upon  a  warrant  he  shaU, 
of  TOrson**    except  in  the  case  provided  for  in  the  last  preceding  section, 
arrested  on    be  brought  as  soon  as  is  practicable  before  the  justice  who 
warrant.       issued  it  or  some  other  justice  for  the  same  territorial  division, 
and  such  justice  shall  either  proceed  with  the  inquiry  or  post- 
pone it  to  a  future  time,  in  which  latter  case  he  shall  either 
commit  the  accused  person  to  proper  custody  or  admit  him  to 
bail  or  permit  him  to  be  at  large  on  his  own  recognizance 
according  to  the  provisions  hereinafter  contained.     55-56  V., 
c.  29,  s.  567. 

Preliminary  665«  The  preliminary  inquiry  may  be  held  either  by  on€ 
inquiry.      .justice  or  by  more  justices  than  one. 

Offence  com-  2.  If  the  accused  person  is  brought  before  any  justice  charged 
"f^^**^8d"^  ^^^^  *^  offence  committed  out  of  the  limits  of  the  jurisdiction 
tion.  of  such  justice,  such  justice  may,  after  hearing  both  sides,  order 

Proceedinirs  *^^  accused  at  any  stage  of  the  inquiry  to  be  taken  by  a  con- 
'  stable  before  some  justice  having  jurisdiction  in  the  place  where 
the  offence  was  committed. 
Offender  3.  The  justice  so  ordering  shall  give  a  warrant  for  that  pur- 

taken  before  p^jgg  to  a  constable,  which  may  be  in  form  9,  or  to  the  like 

justice  where '^^  i     i    n      •■  i.  i  ii       i        •    • 

offence  effect,  and  shall    deliver  to    such   constable  the    information, 

committed,  depositions  and  recognizances,  if  any,  taken  under  the  provisions 
of  this  Act,  to  be  delivered  to  the  justice  before  whom  the 
accused  person  is  to  be  taken,  and  such  depositions  and  recogniz- 
ances shall  be  treated  to  all  intents  as  if  they  had  been  taken 
by  the  last-mentioned  justice.    55-56  V.,  c.  29,  s.  557. 

The  power  conferred  on  a  magistrate  under  this  section  of  ordering  the 
accused  person  brought  before  him,  charged  with  an  offence  committed  out 
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of  his  territorial  jurisdiction,  to  be  taken  before  some  justice  having  juris- 
diction in  the  place  where  the  offence  was  committed,  is  permissive  only. 
R.  V.  Burke  (1900),  5  Can.  Cr.  Cas.  29  (Ont.). 

666.  Upon  the  constable  delivering  to  the  justice  the  war-  idem, 
rant,  information,  if  any,  depositions  and  recognizances,  and 
proving  on  oath  or  affirmation,  the  handwriting  of  the  justice 
who  has  subscribed  the  same,  such  justice,  before  whom  the 
accused  is  produced,  shall  thereupon  furnish  such  constable 
with  a  receipt  or  certificate  in  form  10,  of  his  having  received  Form, 
from  him  the  body  of  the  accused,  together  with  the  warrant, 
information,  if  any,  depositions  and  recognizances,  and  of  his 
having  proved  to  him,  upon  oath  or  affirmation,  the  handwriting 

of  the  justice  who  issued  the  warrant. 

2.  If  such  justice  does  not  commit  the  accused  for  trial,  or  idem, 
hold  him  to  bail,  the  recognizances  taken  before  the  first  men- 
tioned justice  shall  be  void.    55-56  V.,  c.  29,  s.  557. 

667.  Every  coroner,  upon  any  inquisition  taken  before  him  Cortmer'a 
whereby  any  person  is  charged  with  manslaughter  or  murder,  inq">s»tion. 
shall,  if  the  person  or  persons,  or  either  of  them,  afifected  by 

the  verdict  or  finding  is  not  already  charged  with  the  said 
offence  before  a  magistrate  or  justice,  by  warrant  under  his  Warrantor 
hand,  direct  that  such  person  be  taken  into  custody  and  be  con-  JfecogTiizance. 
veyed,  with  all  convenient  speed,  before  a  magistrate  or  justice ; 
or  such  coroner  may  direct  such  person  to  enter  into  a  recogniz- 
ance before  him,  with  or  without  a  surety  or  sureties,  to  appear 
before  a  magistrate  or  ^justice. 

2.  In  either  case,  it  shall  be  the  duty  of  the  coroner  to  Transmitting 
transmit  to  such  magistrate  or  justice  the  depositions  taken  depositions, 
before  him  in  the  matter. 

3.  Upon  any  such  person  being  brought  or  appearing  before  Procedure, 
any  such  magistrate  or  justice,  he  shall  proceed  in  all  respects 

as  though  such  person  had  been  brought  or  had  appeared  before' 
him  upon  a  warrant  or  summons.    55-56  Y.,  c.  29,  s.  568. 

Coroners'  inque8t8.] — ^A  coroner's  duty  is  judicial,  and  he  can  only 
t'^Ve  an  inquest  super  visum  corporis.  Ex  parte  Wilson  (1871),  Stevens. 
N.B.  Dig.  334.  An  inquest  where  the  coroner  and  the  jurors  were  .not 
present  at  the  same  time  is  void.    Ibid. 

A  coroner  is  not  liable  in  trespass  for  anything  done  in  his  judicial 
capncitv.     Gamer  v.   Coleman,   19  U.C.C.P.    106;    Agnew  v.   Stewart.   21 
U.C.Q.B.  396. 

A  coroner's  inquest   held  on   Sunday  is  invalid.     Re  Cooper,   5   P.R. 
(Ont.)  266. 

A  coroner's  inquisition  or  the  finding  of  a  coroner's  jury  is  no  longer 
sufficient  to  alone  place  the  accused  on  trial  before  a  petit  jury  for  the 
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offence  charged  in  such  finding.    Section  940.    There  must  first  be  a  true 
bill  found  by  a  grand  jury  before  that  can  be  done. 

A  coroner's  court  is  a  criminal  court,  as  well  as  a  court  of  record,  and 
proceedings  before  the  coroner  are  within  the  jurisdiction  of  the  Federal 
Parliament,  although  no  one  is  there  charged  with  the  offence  of  causing 
the  death  of  the  deceased.    R.  v.  Hammond   (1898),  1   Can.  Cr.  Cas.  373 
(Ont) ;  R.  V.  Herford  (1860),  3  £.  &  £.  115. 

A  coroner  has  power  to  himself  summon  the  coroner's  jury  by  a  mere 
verbal  direction  to  the  jurors.  Davidson  v.  Garrett  .(1899),  5  Can.  Gr. 
Cas.  200   (Ont.). 

A  post-mortem  examination  may  be  directed  by  the  coroner,  and  pro- 
ceeded with  under  such  direction,  before  the  impanelling  of  the  jury;  the 
matter  is  one  of  procedure  to  be  determined  on.  the  facts  of  each  case  by 
the  coroner  in  the  exercise  of  his  discretion.    Ibid. 

Although  the  surgeon  making  the  post-mortem  examination  may  not  be 
bound  to  do  so  without  the  coroner's  written  direction,  yet  if  he  proceeds 
on  a  verbal  direction  the  latter  constitutes  a  legal  justification.     Ibid. 

The  same  person  cannot  be  both  a  witness  and  a  judge  in  a  cause  which 
is  on  trial  before  him;  and  where  the  coroner  was  a  necessary  witness 
by  reason  of  having  attended  the  deceased  professionally  as  a  physician 
during  the  illness  from  which  death  resulted,  he  is  disqualified  from  hold- 
ing the  inquest.    Re  Haney  v.  Mead  (1898),  34  Can.  Law  Jour.  330. 

Depositions  at  coroner's  inquest.'] — ^A  coroner's  court  is  a  court  of  record. 
Thomas  v.  Churton  (1862),  2  B.  &  S.  475;  Jervis  on  Coroners,  5th  ed., 
p.  62;  Boys  on  Coroners,  2nd  ed.,  pp.  2,  208;  Davidson  v.  Garrett  (1899), 
5  Can.  Cr.  Cas.  200  (Ont.),  35  C.L.J.  502;  but  a  coroner  is  not  a  "justice" 
within  the  meaning  of  sec.  099.  which  provides  for  using  upon  a  trial 
a  certificate  of  the  depositions  of  a  witness  absent  from  Canada  taken  by 
a  justice  in  the  preliminary  or  other  investigation  of  any  charge;  R.  v. 
Graham  (1898),  2  Can.  Cr.  Cas.  388  (Que.);  and  sec.  999  does  not  apply 
to  depositions  nt  (>oroiiorr^*  inquests.  R.  v.  Laurin  (No.  3),  5  Can.  Cr.  Cas. 
548. 

Where  it  is  clonr  that  the  proceedings  before  the  coroner  were  an  in- 
vestigation of  th.!  charge  against  the  person  subsequently  indicted,  and  he 
was  present  in  person  and  had  a  full  opportunity  of  cross-examining 
the  witness,  it  would  seem  that  the  deposition  is  admissible  on  pro- 
per proof  of  same  apart  from  sec.  999,  if  the  witness  who  had  been 
examined  before  the  coroner  was  (1)  dead,  (2)  unable  to  travel,  or  (3) 
kept  out  of  the  way  by  the  means  and  contrivance  of  the  prisoner.  Lord 
Morley's  Case,  Kel.  55;  Thatcher's  Case.  Jones,  53;  Bromwick's  Case,  1 
Lev.  180;  Rex  v.  Stockley,  1  East  P.C.  310;  2  Philips  Evid.  8th  ed.,  75; 
3  Russell  on  Crimes,  4th  ed.,  478;  R.  v.  Hamilton,  16  U.C.C.P.  340;  R.  v. 
Butcher,  64  J.P.  808.  The  question  is  still  an  unsettled  one.  Phipson,  Evid. 
(1907),  page  449. 

Depositions  taken  before  a  coroner  in  the  absence  of  the  accused  will 
not  be  admitted  in  evidence.    R.  v.  Rigg,  4  F.  A  F.  1085. 

Depositions  signed  by  a  witness  at  a  coroner's  inquest  may  be  used  on 
the  cross-examination  of  that  witness  at  the  trial  for  the  purpose  of 
contradicting  his  testimony,  or  of  testing  his  memory,  although  they 
were  irregularly  returned  by  the  coroner  to  the  clerk  of  the  Crown  in- 
stead of  to  the  magistrate.  R.  v.  Laurin  (No.  2)  (1902),  5  Can.  Cr. 
Cas.  545;  and  although  not  certified  to  have  been  read  over  to  the  de- 
ponent, and  although  it  does  not  appear  thereby  that  the  deponent  had  no 
further  testimony  to  add.  R,  v.  Laurin  (No.  3),  5  Can.  Cr.  Cas.  548 
(Que.). 
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PART  XIV. 

PROCEDURE  ON  APPEARANCE  OF  ACCUSED  BEFORE  JUSTICE. 

« 

Jurisdiction. 

668.  When  any  person  accused  of  an  indictable  oflEence  is  Inquiry  by 
before  a    justice,  whether  voluntarily  or    upon    summons,  or  J"8*>**- 
after  being  apprehended  with  or  without  warrant,  or  while  in 
custody  for  the  same  or  any  other  offence,  the  justice  shall  pro-' 
ceed  to  inquire  into  the  matters  charged  against  such  person  in 
the  manner  hereinafter  directed.    55-56  V.,  c.  29,  s.  577. 

Jurisdiction,] — ^A  mandamus  will  lie  to  compel  a  magistrate  to  proceed 
with  an  enquiry  in  respect  of  an  indictable  offence  if  the  magistrate  erron- 
eously holds  that  the  offence  charged  is  not  indictable,  and  in  consequence 
refuses  to  further  consider  it,  but  if  the  magistrate  exercises  his  discretion, 
though  erroneously,  in  refusing  process  against  the  accused  after  con- 
sideration of  the  charge  submitted  by  the  prosecutor  a  mandamus  will 
not  be  granted  to  compel  a  re-hearing.  R.  v.  Meehan  ( No.  2 ) ,  5  Can.  Or. 
Gas.  312  (Ont.). 

A  magistrate  holding  a  preliminary  enquiry  for  an  indictable  offence 
may  not  proceed  to  summarily  convict  on  the  evidence  given  therein  for 
both  the  accused  and  the  prosecutor,  for  a  lesser  offence  included  in  the 
offence  charged,  although  such  lesser  offence,  if  originally  charged,  would 
have  been  within  his  jurisdiction  for  trial.  And  a  conviction  made  by  a 
magistrate  after  proceeding  upon  a  preliminary  enquiry  is  invalid  and 
will  be  quashed  although  neitner  the  accused  nor  his  counsel  made  ob- 
jection before  the  magistrate.     Ex  parte  Duffy,  8  Can.  Cr.  Cas.  277. 

The  magistrate  who  holds  the  preliminary  investigation  on  a  charge 
preferred  against  an  accused  person,  may  commit  him  on  any  other  one 
or  more  charges  disclosed  by  the  evidence.  The  King  v.  Mooney,  11  Can. 
Cr.  Cas.  333. 

The  refusal  of  a  magistrate  holding  a  preliminary  enquiry  to  order 
particulars  in  a  general  charge  of  ''conspiracy  to  defraud  the  public"  is 
not  a  ground  for  prohibition.  And  an  information  laid  in  general  terms 
charging  that  the  accused  did  in  specified  years  "conspire  with  others, 
whose  names  are  unknown,  by  deceit,  falsehood  and  other  fraudulent  means 
to  defraud  the  public,"  sufficiently  states  an  offence  under  Code  sec.  444 
to  give  jurisdiction  to  a  magistrate  to  hold  a  preliminary  enquiry.  The 
King  v-  Phillips,  11  Can.  Cr.  Cas.  89,  11  O.L.R.  478. 

A  person  discharged  by  a  justice  on  a  preliminary  enquiry  for  an  indict- 
able offence  may  be  summoned  again  before  the  same  or  another  justice 
on  a  fresh  information  for  the  same  offence.  The  King  v.  Hannay,  11  Can. 
Cr.  Cas.  23. 

It  is  not  competent  for  magistrates  where  an  information  charges  an 
offence  under  the  Code,  which  they  have  no  jurisdiction  to  try  summarily, 
to  convert  the  charge  into  one  against  a  municipal  by-law,  which  they  have 
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jurisdiction  to  try  summarily,  and  to  so  try  it  on  the  original  information. 
R.  V.  Dungey  (1901),  6  Can.  Cr.  Cas.  38  (Ont.). 

Other  justices.] — When  an  accused  person  is  summoned  to  appear  before 
a  justice  of  the  peace  having  jurisdiction  to  conduct  the  proceedings  with- 
out associate  justices,  other  justices  of  the  peace  are  not  entitled  to 
interfere  in  the  preliminary  enquiry,  or  to  be  associated  with  the  sum- 
moning justice,  except  at  the  latter's  request.  R.  v.  McRae  (1897),  ^ 
Can.  Cr.  Cas.  49. 

Prisoner's  counsel.] — ^Until  the  prisoner  is  brought  before  the  magis- 
trate, he  has  no  absolute  right  to  the  assistance  of  counsel;  but  it  is  usual 
for  the  Crown  to  accede  the  privil^e  except  under  very  peculiar  circum- 
stances. 

Particulars.] — It  is  essential  that  whatever  words  may  be  used  in  the  in- 
formation they  should  be  sufficient  to  give  the  accused  notice  of  the  offence 
with  which  he  is  charged,  and  to  identify  the  transaction  referred  to. 
The  absence  or  the  insufficiency  of  particulars  does  not  vitiate  an  indict- 
ment nor  an  information;  but 'if  it  should  be  made  to  appear  that  there 
'is  a  reasonable  necessity  for  more  specific  information,  the  court  or  magis- 
trate may,  on  the  application  of  the  accused  person,  order  that  further 
particulars  be  given,  but  such  an  order  is  altogether  within  the  judicial 
discretion  of  the  judge  or  magistrate.  R.  v.  France  (1898),  1  Can.  Cr. 
Cas.  321,  329   (Que.).    And  see  R.  v.  Phillips,  supra. 

Irregularity  669*  No  irregularity  or  defect  in  the  substance  or  form  of 
not  to  affect  ^^^  summons  or  warrant,  and  no  variance  between  the  charge 
validity.  contained  in  the  summons  or  warrant  and  the  charge  contained 
in  the  information,  or  between  either  and  the  evidence  adduced 
on  the  part  of  the  prosecution  at  the  inquiry,  shall  affect  the 
validity  of  any  proceeding  at  or  subsequent  to  the  hearing. 
55-56  v.,  c.  29,  s.  578. 

Process  prior  to  hearing.] — The  omission  to  state  in  a  warrant  of  arrest 
that  the  information  was  taken  under  oath  is  merely  an  irregularity  and 
would  be  cured  by  this  section.  Kingston  v.  Wallace  (1886),  25  K.B.R. 
573. 

Where  a  warrant' charges  no  offence  known  to  the  law,  neither  it  nor  a 
remand  thereon  is  validated  by  this  section.  R.  v.  Holley  (1893),  4  Can. 
Cr.  Cas.  510   (N.S.). 

Where  an  informant  fairly  stated  the  facts  of  the  case  to  the  magistrate 
and  the  latter  issued  a  search  warrant  upon  an  information  which  did  noc 
disclose  a  criminal  offence^  the  informant  is  not  liable  in  damages  for  the 
erroneous  .view  of  the  magistrate  that  he  had  jurisdiction  to  issue  a  search 
warrant  thereon.     Pring  v.  Wyatt   (1903),  7  Can.  Cr.  Cas.  60. 

But  if  the  informant  upon  the  preliminary  enquiry  assents  to  an 
amendment  of  the  information  to  charge  the  offence  of  theft  and  proceeds 
with  the  charge  upon  the  amended  information,  he  will  be  liable  in  an 
action  for  malicious  prosecution  brought  after  the  dismissal  of  the  charge 
if  the  jury  find  that  the  informant  did  not  believe  at  the  time  when  said 
amendment  was  made,  that  the  accused  had  wrongfully  taken  the  chattel 
without  any  belief  that  he  had  a  right  to  take  it.    Ibid. 

Adjourn-  670.  If  it  appears  to  the  justice  that  the  person  charged  has 

mentmcasc  ^^^^  deceived  or  misled  by  any  such  variance  in  any  summons 

or  warrant,  he  may  adjourn  the  hearing  of  the  case  to  some 
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future  day,  and  in  the  meantime  may  remand  such  person,  or 
admit  him  to  bail  as  hereinafter  mentioned.  55-56  V.,  c.  29, 
s,  579. 

Procuring  attendance  of  Witnesses, 

671.  If  it  appears  to  the  justice  that  any  person  being  or  Summons 
residing  within  the  province  is  likely  to  give  material  evidence  ^^^  witness, 
either  for  the  prosecution  or  for  the  accused  on  such  inquiry 

he  may  issue  a  summons  under  his  hand,  requiring  such  person 
to  appear  before  him  at  a  time  and  place  mentioned  therein  to 
give  evidence  respecting  the  charge,  and  to  bring  with  him  any 
documents  in  his  possession  or  under  his  control  relating  thereto. 

2.  Such  summons  may  be  in  form  11,  or  to  the  like  efifect.  Form. 
55-56  v.,  c.  29,  s.  580. 

The  summons  to  a  witness  can  be  issued  only  by  the  justice  who  has 
taken  the  information  or  who  is  holdinfif  the  preliminary  enquiry.  Bryne 
V.  Arnold.  24  N.B.R.  161. 

672.  Every  such  summons  shall  be  served  by  a  constable  or  Service  of 
other  peace  oflScer  upon  the  person  to  whom  it  is  directed  either  Jun>";on» 

lor  witness 

personally,  or,  if  such  person  cannot  conveniently  be  met  with, 
by  leaving  it  for  him  at  his  last  or  most  usual  place  of  abode 
with  some  inmate  .thereof  apparently  not  under  sixteen  years 
of  age.    55-56  V.,  c.  29,  s.  581. 

678*  If  any  one  to  whom  such  last-mentioned  summons  is  Warrant  for 
directed  does  not  appear  at  the  time  and  place  appointed  there-  ^^®^* 
by,  and  no  just  excuse  is  offered  for  such  non-appearance,  then  Bummons. 
after  proof  upon  oath  that  such  summons  has  been  served  as 
aforesaid,  or  that  the  person  to  whom  the  sununons  is  directed 
is  keeping  out  of  the  way  to  avoid  service,  the  justice  before 
whom  such  person  ought  to  have  appeared,  if  satisfied  by  proof 
on  oath  that  such  person  is  likely  to  give  material  evidence, 
may  issue  a  warrant  under  his  hand  to  bring  such  person  at  a 
time  and  place  to  .be  therein  mentioned  before  him  or  any  other 
justice  in  order  to  testify  as  aforesaid. 

2.  The  warrant  may  be  in  form  12,  or  to  the  like  effect.         Form. 

3.  Such  warrant  may  be  executed  anywhere  within  the  terri-  Execution, 
torial  jurisdiction  of  the  justice  by  whom  it  is  issued,  w,  if  ^ent.™" 
necessary,  endorsed  as  provided  in  section  six  hundred  and 
sixty-two  and  executed  anywhere  in  the  province  out  of  such 
jurisdiction.    55-56  V.,  c.  29,  s.  582. 
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Some  reasonable  effort  should  be  made  to  serve  the  witness  personally; 
and  before  any  warrant  to  arrest  a  witness  for  non-attendance  is  issued, 
evidence  should  be  given  that  the  summons  has,  in  all  probability,  come 
to  the  witness's  knowledge.     Gordon  v.  Denison,  22  Ont.  App.  326. 

674«  If  a  person  summoned  as  a  witness  under  the  provi- 
sions of  this  Part  is  brought  before  a  justice  on  a  warrant  issued 
in  consequence  of  refusal  to  obey  the  summons,  such  person  may 
be  detained  on  such  warrant  before  the  justice  who  issued  the 
summons,  or  before  any  other  justice  in  and  for  the  same  terri- 
torial division  who  shall  then  be  there,  or  in  the  common  gaol, 
or  any  other  place  of  confinement,  or  in  the  custody  of  the 
person  having  him  in  charge,  with  a  view  to  secure  his  presence 
as  a  witness  on  the  day  fixed  for  the  trial,  or,  in  the  discretion 
of  the  justice,  released  on  recognizance,  with  or  without  sure- 
ties, conditioned  for  his  appearance  to  give  evidence  as  therein 
mentioned,  and  to  answer  as  for  contempt  for  his  default  in  not 
attending  upon  the  said  summons. 

2.  The  justice  may,  in  a  summary  manner,  examine  into 
and  dispose  of  the  charge  of  contempt  against  such  person,  who, 
if  found  guilty,  shall  be  liable  to  a  fine  not  exceeding  twenty* 
dollars,  or  to  imp'risonment  in  the  common  gaol,  without  hard 
labour,  for  a  term  not  exceeding  one  month,  or  to  both  such 
fine  ahd  imprisonment,  and  may  also  be  ordered  to  pay  the* 
costs  incident  to  the  service  and  execution  of  the  said  summons 
and  warrant  and  of  his  detention  in  custody. 

3.  The  conviction  under  this  section  may  be  in  form  13. 
55-56  v.,  c.  29,  s.  582. 

This  provision  for  arresting  a  defaulting  witness  does  not  apply  to 
permit  the  arrest  of  a  prosecutor  in  case  of  a  minor  offence  which  he  does 
not  wish  to  proceed  with.     Cross  v.  Wilcox,  39  U.C.R.  187. 

67  5«  If  the  justice  is  satisfied  by  evidence  on  oath,  that 
any  person  within  the  province,  likely  to  give  material  evidence 
either  for  the  prosecution  or  for  the  accused,  will  not  attend  to 
give  evidence  without  being  compelled  so  to  do,  then  instead  of 
issuing  a  summons,  he  may  issue  a  warrant  in  the  first  instance. 

2.  Such  warrant  may  be  in  form  14,  or  to  the  like  effect,  and 
may  be  executed  anywhere  within  the  jurisdiction  of  such  jus- 
tice, or,  if  necessary,  endorsed  as  provided  in  section  six  hun- 
dred and  sixty-two  and  executed  anywhere  in  the  province  out 
of  such  jurisdiction.    55-56  V.,  c.  29,  s.  583. 

Witness  676«  If  there  is  reason  to  believe  that  any  person  residing 

iurisdiction.  anywhere  in  Canada  out  of  the  province  who  is  not  within 
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the  province,  is  likely  to  give  material  evidence  either  for  the 
prosecution  or  for  the  accused,  any  judge  of  a  superior  court 
or  a  county  court,  on  application  therefor  by  the  informant  Subpcena. 
or  complainant,  or  the  Attorney  General,  or  by  the  accused  per- 
son or  his  solicitor  or  some  person  authorized  by  the  accused, 
may  cause  a  writ  of  subpcena  to  be  issued  under  the  seal  of  the 
court  of  which  he  is  a  judge,  requiring  such  person  to  appear 
before  the  justice  before  whom  the  inquiry  is  being  held  or  is 
intended  to  be  held  at  a  time  and  place  mentioned  therein  to 
give  evidence  respecting  the  charge  and  to  bring  with  him  any 
documents  in  his  possession  or  under  his  control  relating  thereto. 

2.  Such  subpoena  shall  be  served  personally  upon  the  person  Service  and 
to  whom  it  is  directed,  and  an  affidavit  of  such  service  by  a  P'^^' 
person  effecting  the  same  purporting  to  be  made  before  a  justice, 
shall  be  sufficient  proof  thereof.    55-56  V.,  c.  29,  s.  584. 

Supcena  to  toitnesa  in  another  province,] — Such  particulars  as  to  the 
nature  of  the  evidence  expected  from  the  witness  should  be  set  forth  in 
the  affidavit  or  deposition  upon  which  the  application  is  made  as  will 
satisfy  the  judge  applied  to  that  the  evidence  of  the  witness  is  material. 

Under  the  provisions  of  this  section  and  of  sec.  711,  it  is  competent 
for  a  judge  to  make  an  order  for  the  issue  of  a  8ubp<ena  to  witnesses  in 
another  province  to  compel  their  attendance  upon  an  appeal  from  justices 
under  Code  sees.  740  and  752,  respecting  a  charge  brought  under  Dominion 
law.    R.  V.  Gillespie,  16  P.R.  (Ont.)   155. 

677*  If  the  person  served  with  a  subpoena  as  provided  by  Warrant  for 
the  last  preceding  section,  does  not  appear  at  the  time  and  place  defaulting 
specified  therein,  and  no  just  excuse  is  offered  for  his  non- 
appearance, the  justice  holding  the  inquiry,  after  proof  upon 
oath  that  the  subpoena  has  been  served,  may  issue  a  warrant 
under  his  hand  directed  to  any  constable  or  peace  officer  in  the 
district,  county  or  place  where  such  person  is,  or  to  all  con- 
stables or  peace  officers  in  such  district,  county  or  place,  direct- 
ing him,  them  or  any  of  them  to  arrest  such  person  and  bring 
him  before  the  said  justice  or  any  other  justice  at  a  time  and 
place  mentioned  in  such  warrant  in  order  to  testify  as  afore- 
said. 

2.  The  warrant  may  be  in  form  15,  or  to  the  like  effect;  and  Form, 
if  necessary,  may  be  endorsed  in  the  manner  provided  by  section  men?.'** 
six  hundred  and  sixty-two  and  executed  in  a  district,  county 
or  place  other  than  the  one  therein  mentioned.    55-56  V.,  c.  29, 
8.  584. 

A  witness  subpcenaed  in  a  criminal  case  where  the  charge  is  for  an 
indictable  offence  must  attend  without  prepayment  of  expenses  or  witness 
fees;  R.  v.  James,  1  G.  &  P.  322;  though  an  allowance  is  usually  made 
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under  provincial  laws  regarding  the  administration  of  justice  for  an 
allowance  to  such  of  the  witnesses  subpoBnaed  by  the  Grown  in  criminal 
prosecutions  as  are  unable  to  bear  their  own  expenses  of  attending  court. 

Hearing  and  Connected  Procedure. 

678*  Whenever  any  person  appearing,  either  in  obedience 
to  a  summons  or  snbpoena,  or  by  virtue  of  a  warrant,  or  being 
present  and  being  verbally  required  by  the  justice  to  give  evi- 
dence, refuses  to  be  sworn,  or  having  been  sworn,  refuses  to 
answer  such  questions  as  are  put  to  him,  or  refuses  or  neglects 
to  produce  any  documents  which  he  is  required  to  produce,  or 
refuses  to  sign  his  depositions  without  in  any  such  case  offering 
any  just  excuse  for  such  refusal,  such  justice  may  adjouiii  the 
proceedings  for  any  period  not  exceeding  eight  clear  days,  and 
may  in  the  meantime  by  warrant  in  form  16,  or  to  the  like 
effect,  commit  the  person  so  refusing  to  g^ol,  unless  he  sooner 
consents  to  do  what  is  required  of  him. 

2.  If  such  person,  upon  being  brought  up  upon  such  ad- 
journed hearing,  again  refuses  to  do  what  is  required  of  him, 
the  justice,  if  he  sees  fit,  may  again  adjourn  the  proceedings, 
and  commit  him  for  the  like  period,  and  so  again  from  time  to 
time  until  such  person  consents  to  do  what  is  required  of  him. 

3.  Nothing  in  this  section  shall  prevent  such  justice  from 
sending  any  such  case  for  trial,  or  otherwise  disposing  of  the 
same  in  the  meantime,  according  to  any  other  sufficient  evidence 
taken  by  him.    55-56  V.,  c.  29,  s.  585. 

Excuse  for  refusal.] — To  justify  a  magistrate  in  committing  a  witness 
under  sec.  678  for  refusing  to  answer  a  question  put  to  him  upon  a  pre- 
liminary enquiry,  it  must  appear  not  only  that  the  witness  refused  with- 
out just  excuse  to  answer  but  that  the  question  asked  was  in  some  way 
relevant  to  the  charge.  Re  Ayotte  (1905),  9  Can.  Cr.  Cas.  133,  15  Man. 
R.  166. 

The  section  only  applies  when  the  refusal  is  made  "without  offering 
any  just'  excuse/'  and  the  form  of  the  warrant  of  commitment  referred 
to  in  the  section  contains  the  words,  "now  refuses  to  answer  certain  ques-' 
tions  concerning  the  premises  now  put  to  him."    Code  form  16. 

Defendant  and  wife  or  husband  of  defendant  as  tvitnesses.] — See  Can- 
ada Evidence  Act  sees.  4  and  5. 

Preliminary        679.  A  justice  holding  a  preliminary  inquiry  may  in  his 

discretion, — 
Powers  of  (a)  permit    or   refuse    permission    to   the   prosecutor,    his 

justice.  counsel  or  attorney,  to  address  him  in  support  of  the 

Addresses.  charge,  either  by  way  of  opening  or  summing  up  the  case, 

or  by  way  of  reply  upon  any  evidence  which  may  be 

produced  by  the  person  accused; 


Saving. 
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(b)  receive  farther  evidence  on  the  part  of  the  prosecutor  Farther 
after  hearing  any  evidence  given  on  behalf  of  the  accused ;  ®^<i«^<*- 

(c)  adjourn  the  hearing  of  the  matter  from  time  to  time,  Adjournment 
and  change  the  place  of  hearing,  if  from  the  absence  of  ^^  ^«aring. 
witnesses,  the  inability  of  a  witness  who  is  ill  to  attend  at 

the  place  where  the  justice  usually  sits,  or  from  any  other 
reasonable  cause,  it  appears  desirable  to  do  so,  and  may 
remand  the  accused,  if  required,  by  warrant  in  form  17: 
Provided  that  no  such  remand  shall  be  for  more  than 
eight  clear  days,  the  day  following  that  on  which  the 
remand  is  made  being  counted  as  the  first  day ; 

(d)  order  that  no  person   other   than   the  prosecutor  and  Inquiry  may 
accused,  their  counsel  and  solicitors  shall  have  access  to  or     ^"^^  ' 
remain  in  the  room  or  building  in  which  the  inquiry  is 

held,  if  it  appears  to  him  that  the  ends  of  justice  will  be 
best  answered  by  so  doing; 

(e)  regulate  the  course  of  the  inquiry  in  any  way  which  may  Regulatmg 
appear  to  him  desirable,  and  which  is  not  inconsistent  ?^!J^?1?' 

•ft_  Ai-  •  •  ^  ^1^'     k   J.  inquiry. 

with  the  provisions  of  this  Act. 
2.  If  any  remand  under  this  section  is  for  a  time  not  exceed-  Verbal 
ing  three  clear  days  the  justice  may  verbally  order  the  constable  Jhni'daye' 
or  other  person  in  whose  custody  the  accused  then  is,  or  any  custody  of 
other  constable  or  person  named  by  the  justice  in  that  behalf,  accused. 
to  keep  the  accused  person  in  his  custody  and  to  bring  him 
before  him  or  such  other  justice  as  shall  then  be  acting  at 
the  time  appointed  for  continuing  the  examination.    55-56  V., 
c.  29,  s.  586. 

Presence  of  accused  when  remand  made,] — ^A  remand  by  a  magistrate 
in  a  preliminary  enquiry  must  be  by  warrant  if  made  for  more  than 
three  clear  days,  and  it  is  essential  that  the  accused  should  be  personally 
present  before  the  magistrate.     Re  Sarault   (1905),  9  Can.  Gr.  Cas.  448. 

A  remand  for  eight  days  for  the  purpose  of  a  medical  examination  of 
the  accused  as  to  sanity  cannot  be  made  on  the  mere  suggestion  of  the 
police  officer  without  bringing  the  accused  personally  before  the  magis- 
trate.   Ibid. 

Verbal  remandJ] — Where  on  a  preliminary  enquiry  a  remand  is  desired 
for  a  time  exceeding  three  clear  days,  the  justice  may  remand  only  by 
warrant  (Code  formal?),  declaring  that  it  appears  to  be  necessary  to 
remand  the  accused;  and  an  informal  remand  endorsed  upon  the  warrant 
is  insufficient.  R.  v.  Holley  (1893),  4  Can.  Cr.  Cas.  510,  per  Townshend, 
J.  (N.S.). 

(o.) — Remand  before  another  justice J\ — ^Where  the  evidence  on  a  pre- 
liminary enquiry  was  commenced  before  one  justice  of  the  peace  and 
finished  before  him  and  another  justice  who  joined  in  the  hearing  of  the 
ease  after  the  evidence  of  a  material  witness  had  been  taken  and  the  case 
adjourned  to  a  subsequent  day.  a  committal  made  by  the  two  justices 
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jointlj  was  held  to  be  irregular,  as  both  had  not  heard  all  of  the  eYidence. 
Re  Nunn  (1899),  2  Can.  Cr.  Cas.  429  (B.C.)*  per  Walkem,  J. 

The  case  of  Re  Guerin  (1888),  16  Cox  C.C.  596,  was  an  extradition  mat- 
ter in  which  some,  of  the  depositions  were  taken  before  one  mairistrate  and 
the  inquiry  was  continued  and  the  remaining  depositions  taken  before 
another  magistrate,  who  made  Ihe  commitment.  The  illegality  of  a 
commitment  made  after  such  a  change  of  magistrates  is  not  cured  by  a 
statute  empowering  justices,  in  cases  where  it  is  necessary  or  advisable  to 
defer  the  examination  or  further  examination  of  witnesses,  to  remand  the 
accused  and  to  order  him  to  be  brought  before  ''the  same  or  such  other 
justice  or  justices  as  shall  be  there  acting  at  the  time  appointed  for  con- 
tinuing such  examination."  Such  an  enactment  is  to  be  construed  merely 
as  providing  for  the  case  of  the  first  magistrate  dying  or  resigning,  and 
it  does  not  enable  one  magistrate  in  ordinary  cases  to  take  up  a  case 
where  another  left  off;  he  must  hear  the  case  de  novo.  Re  Guerin  (1888), 
16  Cox  C.C.  506,  601. 

The  Code  form  17  gives,  in  the  form  of  warrant  remanding  a  prisoner, 
a  direction  that  he  be  brought  before  the  remanding  justice  "or  before  such 
other  justice  or  justices  of  the  peace  for  the  said  county  as  shall  then  be 
there,  to  answer  further  to  the  said  charge,"  etc.  And  by  sec.  680  the 
justice  may,  before  the  expiry  of  the  time  of  remand,  order  the  accused 
person  to  be  brought  before  him  or  before  any  other  justice  for  the  same 
territorial  division.  So  also  under  the  special  provision  contained  in  Code 
sec.  679  (2)  regarding  verbal  remands  for  a  time  "not  exceeding  three 
clear  days,"  the  accus^  may  be  brought  "before  the  same  or  such  other 
justice  as  shall  be  there  acting  at  the  time  appointed  for  continuing  the 
examination."  These  provisions,  must,  therefore,  on  the  principle  enunciated 
in  Re  Guerin,  supra,  be  construed  as  allowing  another  magistrate  to  con- 
tinue the  proceeedings  without  rehearing  the  depositions  already  taken,  only 
in  case  of  the  death  or  resignation  of  the  first  magistrate. 

This  will,  however,  not  prevent  the  use  at  the  trial,  under  Cr.  Code  999, 
of  the  deposition  of  an  ill  or  absent  witness  taken  before  a  magistrate 
having  jurisdiction  to  hold  the  preliminary  enquiry,  other  than  the  one 
before  whom  the  charge  was  laid  and  the  committal  made,  if  the  deposition 
was  taken  in  the  presence  of  the  prisoner  and  with  full  opportimity  of 
cross-examining,  and  if  the  formalities  of  the  Code  are  complied  with  as  to 
the  manner  of  taking  and  signing  depositions.  R.  v.  De  Vidal  (1861), 
9  Cox  C.C.  4  (Blackburn,  J.),  approved  in  Re  Guerin  (1888),  16  Cox  596 
(Wills  and  Grantham,  JJ.). 

Suhatituting  another  charge.] — Magistrates  conducting  a  preliminary  en- 
quiry in  respect  of  an  indictable  offence,  may  not  on  its  conclusion  con- 
vict of  a  lesser  offence,  over  which  they  have  summary  jurisdiction,  although 
proved  by  the  evidence  adduced,  if  no  complaint  was  laid  before  them,  nor 
the  accused  called  upon  to  defend  in  respect  of  such  lesser  offence.  R.  t. 
Mines  (1894),  1  Can.  Cr.  Cas.  217  (Ont.). 

Re-opening  inquiry.] — In  a  criminal  case  the  preliminarjr  hearing  before 
the  magistrate  of  an  offence  punishable  on  indictment,  is  not,  properly 
speaking,  the  enquete  of  the  informant,  but  that  of  the  magistrate.  On 
the  preliminary  hearing,  after  the  enquete  on  the  information  has  been 
declared  closed  and  no  evidence  has  been  offered  on  the  part  of  the  aocused, 
and  even  after  argument  on  questions  of  law  arising  from  the  evidence 
given,  the  magistrate  may,  in  his  discretion,  allow  the  informant  to  re- 
open the  enquete  and  give  further  evidence.  Belanger  v.  Mulvena,  QJL 
22  S.C.  37. 

Private  prosecutor.] — A  private  prosecutor  is  no  party  to  a  criminal 
prosecution,  and  cannot  insist  that  he  or  his  counsel  shall  aid  in  the 
conduct  thereof.    Rex  v.  Gilmore,  7  Can.  Cr.  Cas.  219,  6  O.L.R.  286. 
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680«  The   justice    may  order   the  accused   person    to  he  Hearing  mny 
brought  hefore  him,  or  hefore  any  other  justice  for  the  same  ^^^'[Jme 
territorial  division,  at  any  time  hefore  the  expiration  of  the  of  remand, 
time  for  which  such  person  has  been  remanded,  and  the  gaoler 
or  officer  in  whose  custody  he  then  is  shall  duly  obey  such  order. 
55-56  v.,  c.  29,  s.  588. 

68  !•  If  the  accused  is  remanded  as  aforesaid,  the  justice  Bail  on 
may  discharge  him,  upon  his  entering  into  a  recognizance  in  '^^"^  • 
form  18,  with  or  without  sureties  in  the  discretion  of  the  jus- 
tice, conditioned  for  his  appearance  at  the  time  and  place  ap- 
pointed for  the  continuance  of  the  examination.    55-56  V.,  c.  29, 
s.  587. 

Giving  hail  on  remand,] — Every  individual  may  in  criminal  cases  become 
bail  who  is  a  housekeeper  and  possessed  of  property  equal  to  the  respon- 
sibility incurred.  Petersdorff  on  Bail,  505.  A  justice  may,  as  a  substitute 
for  bail,  take  money  in  deposito.  Movser  v.  Gray,  Cro.  Car.  446;  Peters- 
dorff on  Bail,  506. 

Any  indemnity  given  to  the  bondsmen,  whether  by  the  prisoner  or  by  a 
third  person,  is  ill^al.  Consolidated  Exploration  &  Finance  Co.  v.  Mus- 
grave,  [1900]  I  ch.  37. 

See  also  note  to  sec.  700  as  to  the  principles  to  be  applied  on  the 
grant  of  bail  after  committal. 

Default  under  reoognissanoe.] — See  sees.  1097-II00. 

682*  When  the  accused  is  before  a  justice  holding  an  Evidence  for 
inquiry,  such  justice  shall  take  the  evidence  of  the  witnesses  f^^tScen^ 
called  on  the  part  of  the  prosecution. 

2.  The  evidence  of  the  said  witnesses  shall  be  given  upon  Upon  oath, 
oath  and  in  the  presence  of  the  accused;  and  the  accused,  his  Cross-exam- 
connsel  or  solicitor,  shall  be  entitled  to  cross-examine  them.         ination. 

3.  The  evidence  of  each  witness  shall  be  taken  down  in  writ-  In  writing, 
ing  in  the  form  of  a  deposition,  which  may  be  in  form  19,  or 

to  the  like  effect. 

4.  Such  deposition  shall  in  the  presence  of  the  accused,  and  Read  over    . 
of  the  justice,  at  some  time  before  the  accused  is  called  on  for  ^^^  8»K°«4- 
Ids  defence,  be  read  over  to  and  signed  by  the  witness  and  the 

justice. 

5.  The  signature  of  the  justice  may  either  be  at  the  end  of  Where 
the  deposition  of  each  witness,  or  at  the  end  of  several  or  of  **fi^®^- 
all  the  depositions  in  such  a  form  as  to  show  that  the  signature 

is  meant  to  authenticate  each  separate  d^osition.     55-56  Y., 
e.  29,  8.  590. 

Form  of  depositions.] — ^The  provision  as  to  the  witnesses  signing  their 
evidence  when  not  taken  in  shorthand    (see  sec.  683 )«  is  not  imperative 


512  [§682]  Criminal  Code.  Part  XIV. 

but  directory  merely.    Regina  v.  Scott,  26  O.R.  646;  R.  v.  Bidgood  (1904), 
40  C.L.J.  394;  Ex  parte  Doherty,  3  Can.  Cr.  Caa.  310,  32  N.B.R.  479. 

Depositions  to  which  the  magistrate  had  affixed  his  signature,  although 
such  signature  was  not  placed  at  the  end  thereof  (sub-sec.  5)  are  suffi- 
ciently signed  for  the  purposes  of  a  ''charge"  brought  thereunder  under 
the  speedy  trials  clauses.    R.  v.  Jodrey  (1905),  9  Can.  Cr.  Cas.  477  (N.S.). 

A  nuigistrate  should  not  obtain  a  witness's  signature  to  a  deposition  in 
the  absence  of  the  accused.     R.  v.  Trevane   (1902),  6  Can.  Cr.  Cas.  124 

(Ont). 

In  R.  V.  Traynor  (1901),  4  Can.  Cr.  Cas.  410,  the  witnesses  for  the 
prosecution  were  sworn  by  the  magistrate  and  were  then  taken  into 
another  room  and  their  evidence  in  chief  takep  by  the  stenographer  in  the 
absence  of  the  magistrate.  The  witnesses  were  afterwards  brought  before 
the  magistrate  for  cross-examination,  but  the  prisoner's  counsel  objected 
to  the  evidence  as  illegally  taken.  The  magistrate  reserved  his  ruling 
on  the  objection  and  did  not  examine  the  witnesses  afresh,  and  the  prisoner's 
counsel  proceeded  with  the  cross-examination  subject  to  the  objection. 
It  was  held  that  an  indictment  subsecjuently  founded  on  the  depositions 
must  be  quashed,  because  the  depositions  were  irregularly  taken.  The 
King  v.  Traynor  (1901),  4  Can.  Cr.  Cas.  410  (Que.),  following  The  Queen 
V.  Watts.  33  L.J.M.C.  63. 

Depositions  taken  before  one  magistrate  cannot  be  considered  by  another 
magistrate  sufficient  evidence  upon  which  to  commit  a  prisoner,  without 
having  seen  the  demeanour  of  the  witnesses  when  they  were  giving  their 
evidence,  and  so  being  in  a  position  to  judge  for  himself  of  tne  truth  of 
their  statemenU.    R.  v.  Guerin   (1888),  16  Cox  C.C.  596. 

The  magistrate  is  not  required  to  take  down  the  evidence  himself,  but 
the  law  requires  in  effect  that  the  witnesses  must  be  before  him,  and  that 
he  must  see  them  and  hear  them  when  testifying,  and  then  their  testimony 
may  be  taken  down  either  at  length  by  a  clerk  or  in  shorthand  by  a  steno- 
grapher.   R.  V.  Traynor  (1901),  4  Can.  Cr.  Cas.  410  (Que.). 

It  was  held  in  the  Manitoba  case  of  R.  v.  Hamilton  ( 1898 ) ,  2  Can.  Cr. 
Cas.  390,  per  Killam,  J.,  that  the  deposition  of  a  deceased  witness  may  be 
used  in  evidence  apart  from  sec.  999,  Cr.  Code,  although  it  does  not  "purport 
to  be  signed  by  the  justices  by  or  before  whom  the  same  purports  to  have 
been  taken,"  but,  where  it  is  not  admissible  by  virtue  of  sec.  999,  it  must 
be  affirmatively  shewn  that  all  the  formalities  required  to  be  observed  in 
taking  depositions  have  been  complied  with. 

The  expressions  "entitled  to  cross-examine"  and  ''full  opportunity  to 
cross-examine"  as  used  in  sees.  682  and  999,  imply  for  the  accused  the 
right  to  hear  the  evidence  delivered  in  his  presence,  to  catch  the  words  as 
they  fall  from  the  lips  of  the  witness,  and  to  mark  his  expression  and 
demeanour  while  testifying.  R.  v.  Lepine  (1900),  4  Can.  Cr.  Cas.  145 
(Que.). 

When  depositions  in  a  preliminary  enquiry,  to  which  the  accused  was 
not  a  party,  and,  consequently,  taken  in  his  absence,  are  read  to  the  same 
witness  in  a  case  against  the  accused,  and  the  witness,  after  being  sworn  in 
the  presence  of  the  accused,  either  affirms  that  his  former  deposition  con- 
tains the  truth,  or  makes  corrections,  as  the  case  may  be,  and  then  affirms 
its  truth  as  corrected,  the  prosecutor,  being  then  given  permission  to  ask 
further  questions,  and  the  accused  to  cross-examine,  such  proceeding  does 
not  afford  the  accused  the  full  and  complete  opportunity  to  cross-examine 
contemplated  by  law.     Ibid. 

Principal  rules  of  evidence.] — The  following  statement  of  the  leading 
rules  of  evidence  applicable  to  proceedings  before  justices  of  the  peace  is 
taken  from  Stone's  Justices'  Manual,  34th  ed.   (1902),  p.  263: — 
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That  a  person  is  presumed  to  be  innocent  until  the  contrary  is  proved; 

That  a  party  shall  not  be  allowed  to  put  leading  questions,  that  is,  ques- 
tions in  such  a  form  as  to  suggest  the  answer  desired,  to  his  own  witness; 

That  hearsay  evidence  is  inadmissible; 

That  the  statement  of  one  prisoner  is  not  evidence  either  for  or  against 
another  prisoner; 

That  conversations  which  have  taken  place  out  of  the  hearing  of  the 
party  to  be  affected  cannot  be  given  in  evidence; 

That  the  evidence  of  an  accomplice  is  admissible,  but  ought  not  to  be 
fully  relied  upon,  unless  it  be  corroborated  by  some  collateral  proof; 

That  in  general,  the  opinion  of  a  witness  as  to  any  fact  in  issue  is 
inadmissible,  unless  upon  questions  of  skill  and  judgment; 

That  the  onus  probandi  lies  upon  the  party  asserting  the  affirmative;       • 

That  the  best  evidence  should  be  given  of  which  the  nature  of  the  case 
is  capable; 

That  secondary  evidence  is,  therefore,  inadmissible  unless  some  ground 
be  previously  laid  for  its  introduction  by  shewing  the  impossibility  of  pro- 
curing better  evidence; 

That  parol  testimony  is  not  receivable  to  vary  or  contradict  the  terms  of 
a  written  instrument; 

That  a  person  shall  not  be  allowed  to  speak  to  the  contents  of  a  written 

instrument,  unless  it  be  first  proved  that  such  document  is  lost  or  destroyed 

(or  put  of  the  jurisdiction  of  the  court,  e.g.,  in  a  foreign  country.    Tich- 

borne  Case,  November  27th,  1873),  or  if  in  the  possession  of  the  adverse 

party,  that  notice  has  been  given  for  its  production; 

That  a  witness  may  be  allowed  to  refresh  his  memory  by  reference  to  an 
entry  or  memorandum  made  by  himself  shortly  after  the  occurrence  of 
which  he  is  speaking,  although  the  entry  or  memorandum  could  not  itself 
be  received  in  evidence; 

That  a  witness  may  also  refresh  His  memory  from  entries  made  by 
another  person,  if  those  entries  were  referred  to  in  prisoner's  presence  at 
the  time  of  the  occurrence  in  question.  R.  v.  Langton,  41  J.P.  134;  46 
JjJ.  136;  2  Q.B.D.  296;  35  L.T.  527;  13  Cox  C.C.  345; 

That  when  positive  evidence  of  the  facts  cannot  be  supplied,  circumstan- 
tial evidence  is  admissible; 

-  That  circumstantial  evidence  should  be  such  as  to  produce  nearly  the 
same  degree  of  certainty  as  that  which  arises  from  direct  testimony,  and 
to  exclude  a  rational  probability  of  innocence ; 

That  a  witness  speaking  two  languages  should  be  examined  in  the  one 
he  understands  best.    Tichborne  Case^  April  30th,  1873. 

Taking  evidence  in  ekorihand.] — See  sec.  683. 

Waiving  examination  of  toitnessea.] — It  seems  that  an  accused  person 
may,  upon  a  preliminary  enquiry,  waive  the  preliminary  examination 
into  the  charge  and  consent  to  be  committed  for  trial  without  any  deposi- 
tions being  taken;  but  as  the  "charge"  in  the  county  judges'  criminal 
court  must  be  prepared  from  the  depoiiitions  (Cr.  Code  827),  the  accu8ed» 
committed  without  depositions  having  been  taken,  has  no  right  to  elect  to 
be  tried  at  the  county  judges'  criminal  court.  R.  v.  Gibson  (1896),  3 
Can.  Cr.  Cas.  461;  R.  v.  Wener  (1903),  6  Can.  Cr.  Cas.  406;  R.  v. 
HcDougall,  8  Can.  Cr.  Cas.  234   (Ont.). 

Depotiiions  in  summary  conviction  mattera,] — See  Code  sec.  721. 

33— CBIM.  CX>DE. 


514 


[$688] 


Criminal  Code. 


Part  XIV. 


Depositions 
in  writing 
or  by  steno- 
grapher. 

Proviso. 


In  latter 
case,  how 
authenti- 
cated. 


Depositions 
in  general 
to  be  read 
to  accused. 


Accused  to 
bead- 
dressed. 

In  these 
words. 


Statement 
of  accused. 

Form. 


688«  Every  justice  holding  a  preliminary  inquiry  shall 
cause  the  depositions  to  be  written  in  a  legible  hand  and  on  one 
side  only  of  each  sheet  of  paper  on  which  they  are  written? 
Provided  that  the  evidence  upcm  such  inquiry  or  any  part  of 
the  same  may  be  taken  in  shorthand  by  a  stenographer  who 
may  be  appointed  by  the  justice  and  who  %  before  acting  shaU' 
make  oath  that  he  shall  truly  and  faithfully  report  the  evidence. 

2.  Where  evidence  is  so  taken,  it  shall  not  be  necessary  that 
such  evidence  be  read  over  to  or  signed  by  the  witness,  but  it 
shall  be  sufficient  if  the  transcript  be  signed  by  the  justice  and 
be  accompanied  by  an  affidavit  of  the  stenographer  that  it  is  a 
true  report  of  the  evidence.    55-56  V.,  c.  29,  s.  590. 

The  depositions  taken  in  writing  by  the  magistrate  should  contain  all 
the  material  statements  sworn  to  by  the  witnesses,  and  the  objections  of 
counsel  and  rulings  made  by  the  magistrate  thereon  should  also  be  noted 
therein.    R.  v.  Grady,  7  €.  &  P.  650;  R.  v.  Thomas,  7  C.  &  P.  817. 

684«  After  the  examination  of  the  witnesses  produced  on 
the  part  of  the  prosecution  has  been  completed,  and  after  the 
depositions  have  been  signed  as  aforesaid,  the  justice  unless 
he  discharges  the  accused  person,  shall  ask  him  whether  he 
wishes  the  depositions  to  be  read  again,  and  unless  the  accused 
dispenses  therewith  shall  read  or  cause  them  to  be  read  again.' 

2.  When  the  depositions  have  been  again  read,  or  the  read- 
ing dispensed  with,  the  accused  shall  be  addressed  by  the  jiustice 
in  these  words,  or  to  the  like  effect : 

'Having  heard  the  evidence,  do  you  wish,  to  say  anything 
in  answer  to  the  charge  Y  You  are  not  bound  to  say  anything, 
but  whatever  you  do  say  will  be  taken  down  in  writing  and 
may  be  given  in  evidence  against  you  at  your  trial.  You  must 
clearly  understand  that  you  have  nothing  to  hope  from  any 
promise  of  favour  and  nothing  to  fear  from  any  threat  whicli 
may  have  been  held  out  to  you  to  induce  you  to  make  any  ad- 
mission or  confession  of  guilt,  but  whatever  you  now  say  may  be 
given  in  evidence  against  you  upon  your  trial  notwithstanding 
such  promise  or  threat. ' 

3.  Whatever  the  accused  then  s^ys  in  answer  thereto  shall 
be  taken  down  in  writing  in  form  20,  or  to  the  like  effect,  and 
shall  be  signed  by  the  justice  and  kept  with  the  depositions  of 
the  witnesses  and  dealt  with  as  hereinafter  provided.  55-56 
v.,  c.  29,  s.  591. 

Section  684  is  directory  only,  and  a  statement  made  by  a  prisoner  may 
be  used  in  evidence  against  him  although  the  justice  has  not  complid 
with  the  provisions  of  the  section,  if  it  appeared  that  the  prisoner  was 
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not  induced  to  make  the  statement  by  any  promise  or  threat.    The  Queen 
Y,  Soucie,  1  P.  &  B.  (N.B.)  611;  B.  v.  Sansome,  19  L.J.M.C.  143. 

Upon  a  preliminary  trial  it  is  proper  for  the  magistrate  to  ask  the 
accused  to  sign  the  statement  of  the  .accused  made  under  Oode  see.  684> 
even  where  the  prisoner's  answer  to  the  statutory  question  is  "I  have 
nothing  to  say."  The  signature  of  the  accused  to  such  statement. may  be 
afterwards  used  against  him  upon  the  charge  of  forgery  upon  which  he 
was  committed,  for  purposes  ol;  comparison  of  the  hanowriting  with  the 
alleged  forgery.    The  King  v.  Golden,  10  Can.  Cr.  Cas.  278. 

The  statement  made  by  the  accused  person  before  the  justice  may,  if 
necessary,  upon  the  trial  of  such  person,  be  given  in  evidence  against  him 
without  further  proof  thereof,  unless  it  is  proved  that  the  justice  pur- 
porting to  have  signed  the  same  did  not  in  fact  sign  the  same.  Ck)de  sec. 
1001. 

If  the  statutory  requirements  have  not  been  strictly  followed  but  it  is 
shewn  that  the  statement  of  the  accused  Jtvas  not  brought  about  by  any  in- 
ducement or  threat,  it  may  be  proved  at  common  law,  and  if  not  signed  by 
the  accused  or  by  the  justice  the  answer  made  may  be  proved  by  parol.  R. 
V,  McGovern,  6  Cox  C.C.  506;  R.  v.  Hearn,  C.  A  M.  109;  R.  v.  Harris,  R.  & 
M.  338. 

As  to  the  admissibility  of  confessions  and  admissions  generally  see  sec. 
685. 

685.  Nothing  herein  contained  shall  prevent  any  prosecutor  Confession 
from  giving  in  evidence  any  admission  or  confession,  or  other  of  acraaSu 
statement,  made  at  any  time  by  the  person  accused  or  charged, 
which  by  law  would  be  admissible  as  evidence  against  him. 
55-56  v.,  c.  29,  s.  592. 

Confessions  and  iidmissions  as  evidence."] — ^An  admission  of  guilt  made  by 
a  party  charged  with  a  crime  to  a  person  in  authority  under  the  induce- 
ment of  a  promise  of  favour,  or  by  reason  of  menaces  or  under  terror,  is 
inadmissible   in   evidence.     R.   v.   Charcoal    (1897),  4   Can.   Cr.   Cas.  93 
(N.W.T.). 

The  Indian  Agent,  appointed  under  the  Indian  Act  (Can.),  for  the 
Indian  Reserve  upon  which  an  accused  Indian  lives,  is  a  person  in  author- 
ity; and  to  allow  in  evidence  a  confession  made  to  him  it  must  appear  that 
no  inducement  was  offered  to  the  accused  to  make  it.    Ibid. 

The  onus  of  proving  that  tHe  alleged  confession  was  not  made  under  an 
inducement  or  threat  is  on  the  Crown.    Ibid. 

Smith  was  a  clerk  in  a  post  office.  A  post  office  inspector  discovered 
{regularities  and  questioned  Smith  about  them.  Smith  admitted  that  he 
delayed  letters.  The  inspector  said:  "If  you  have  tampered  with  the  con- 
tents it  will  go  hard  with  you."  Smith  then  made  a  confession.  The  trial 
judge  (McLeod,  J.)  refused  to  admit  evidence  of  confessions  subsequent  to 
the  threat.    R.  v.  Smith  (1897),  33  C.L.J.  331. 

Admissions  made  by  a  prisoner  to  a  police  officer  in  respect  of  the 
charge  upon  which  he  is  in  custody,  are  admissible  in  evidence  although 
made  in  response  to  questions  put  by  the  officer,  if  the  trial  judge  finds 
that  the  answers  were  not  unduly  or  improperly  obtained  having  regard 
to  the  circumstances  of  the  particular  case.  R.  v.  Elliott  (1899),  3  Can. 
Cr.  Cas.  95,  31  Ont.  R.  14. 

In  the  course  of  conversation  between  the  prisoner  and  a  detective  rela- 
tive to  the  purchase  of.  counterfeit  money,  the  prisoner  asked  the  detect 
tive  whether  he  had  received  a  letter  written  by  the  prisoner  stating  his 
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desire  to  purchase  counterfeit  money,  and  upon  the  detective  shewing  the 
prisoner  the  letter  he  admitted  it  was  bis;  it  was  held  that  the  letter  was 
prot>erl7  received  in  evidence,  as  part  of  the  history  of  the  case,  and  as,  in 
a  sense,  forming  part  of  the  si^ect  matter  of  conversation.    R.  v.  Att- 
wood  (1891),  20  Ont.  R.  674. 

Where  a  prisoner  made  an  admission  of  guilt,  being  induced  to  do  so  by 
a  police  officer  who  said:  "The  truth  will  go  better  than  a  lie.  If  any  one 
prompted  you  to  do  it  you  had  better  tell  about  it,"  it  was  held  (following 
R.  V.  Fennell  (1881),  7  Q.B.D.  147),  that  the  inducement  invalidated  the 
admission.    R.  v.  Romp  (1889),  17  O.R.  567;  R.  v.  Bates,  11  Cox  606. 

The  reason  why  the  statement  of  a  prisoner  under  oath  is  to  be  rejected 
rests  upon  two  grounds:  first,  that  the  confession  must  be  voluntary,  and 
it  is  contended  that  a  statement  under  oath  is  not  so;  secondly,  that  a 
prisoner  shall  not  be  compelled  to  criminate  himself;  and  to  this  it  may  be 
added  that  it  is  harsh  and  inquisitorial,  and  for  that  reason  an  examination 
of  the  prisoner  so  had  should  be  rejected.  But  after  the  examination  of 
the  charge  against  the  prisoner  has  been  concluded,  and  he  has  been  com- 
mitted for  trial  on  it,  if  he  is  allowed  to  make  a  charge  against  another 
person,  and  his  testimony  is  properly  receivable  against  such  other 
person,  and  no  inducements  have  been  held  out  to  him  to  make  any 
statement  whatever  in  relation  to  the  matter,  no  principle  of  law  is  vio- 
lated in  receiving  the  statements  so  made  as  evidence  against  himself.  K. 
V.  Field  (1865),  16  U.C.C.P.  98. 

In  the  last  mentioned  case  the  prisoner  after  his  committal  for  trial, 
'  and  while  in  the  custody  of  a  constable,  made  a  statement,  upon  which  the 

latter  took  him  before  a  magistrate,  when  he  laid  an  information  on  oath 
charging  another  person  with  having  suggested  the  crime,  and  asked  him 
to  join  in  it,  which  he  accordingly  did.  Upon  the  arrest  of  the  accused  the 
prisoner  made  a  full  deposition  against  him,  at  the  same  time  admitting 
his  own  guilt.  Both  information  and  deposition  appear  to  have  been  volun- 
tarily made,  uninfluenced  by  cither  hope  or  threat;  but  it  also  appeared 
that  the  prisoner  had  not  been  cautioned  that  his  statements  as  to  the 
other  might  be  given  in  evidence  against  himself,  though  he  had  been  duly 
cautioned  when  under  examination  in  his  own  case.  Held,  that  both  the 
information  and  deposition  were  properly  received  in  evidence  as  being 
statements  which  appeared  to  have  been  voluntarily  made,  uninfluenced  by 
any  promises  held  out  as  an  inducement  to  the  prisoner  to  make  them,  and 
that,  too,  though  they  had  been  made  under  oath,  for  that  the  rule  of  law 
excluding  the  sworn  statements  of  a  prisoner  under  examination  applied 
only  to  his  examination  on  a  charge  against  himself,  and  not  when  the 
charge  was  against  another;  for  that  in  the  latter  case  a  prisoner  was  not 
obliged  to  say  anything  against  himself,  but  if  he  did  volunteer  such  a 
statement  it  would  be  admissible  in  evidence  against  him.  R.  v.  Field 
(1865),  16  U.CC.P.  98. 

Prisoner  was  convicted  of  arson.  On  the  trial  the  judge  allowed  a  con- 
fession or  admission  of  the  prisoner  to  be  read.  The  evidence  of  the  con- 
fession was  that  of  a  constable  who  stated  that  after  prisoner  had  been  in 
a  second  time  before  the  coroner  he  stated  there  was  something  more  he 
could  tell;  the  constable  asked  what  it  was,  but  not  to  say  what  was  not 
true;  he  said  he  went  over  to  the  house,  got  in  at  the  window  and  set  the 
place  on  fire;  the  constable  did  not  recollect  any  inducement  being  held 
out;  the  constable  asked  him  if  he  wanted  to  go  in  and  state  that  before 
the  jury;  he  said  he  did.  It  further  appeared  that  on  the  third  day  after 
he  had  been  taken  into  custody  he  told  the  jury  he  wished  to  confess;  the 
coroner  said  to  him  that  anything  he  said  might  be  used  against  him,  not 
to  say  anything  unless  he  wished,  just  the  ordinary  caution.  He  then  made 
a  second  statement.     He  had  only  been  absent  a  few  minutes  when  he 
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returned  and  made  the  last  written  confession,  after  the  constable  had 
informed  the  coroner  of  the  prisoner's  desirf .  Held,  that  the  statement 
made  to  the  constable  was  pnmA  facie  receivable,  and  that  the  judge  was 
warranted  in  receiving  as  voluntary  the  confession  made  to  the  coroner 
after  due  warning  by  him.    R.  v.  Finkle  (1865),  U.C.C.P.  453. 

The  reason  that  it  is  a  rule  of  law  that  confessions  made  as  the  result 
of  inducements  held  out  by  persons  in  authority  are  inadmissible  is  that 
the  authority  that  the  accused  knows  such  persons  to  possess  may  well  be 
supposed  in  the  majority  of  instances  both  to  animate  his  hopes  of  favour 
on  the  one  hand  and  on  the  other  to  inspire  him  with  awe,  and  in  some 
degree  to  overcome  the  powers  of  his  mind:  Qreenleaf  on  Evidence,  sec. 
222.  If,  therefore,  the  prisoner  when  he  made  the  admission  was  without 
notice  or  knowledge  of  any  facts  that  could  constitute  either  of  two  men 
to  whom  it  was  made  persons  in  authority,  it  could  not  be  contended  that 
as  to  the  prisoner  they  were  persons  in  authority.  R.  v.  Todd  (1001),  4 
Can.  Cr.  Cas.  514,  527,  per  Bain,  J. 

In  R.  V.  Row  (1800),  R.  &  R.  153,  where  a  prisoner  had  been  arrested 
for  theft  and  some  of  his  neighbours  had  admonished  him  to  consider  his 
family  and  tell  the  truth,  the  judges  were  of  the  opinion  that  evidence  of  a 
confession  he  afterwards  made  was  admissible,  "because  the  advice  to  con- 
fess was  not  given  or  sanctioned  by  any  person  who  had  any  concern  in  the 
business."  However,  in  R.  v.  Spencer  (1835),  7  C.  A  P.  776,  Parke,  B,, 
said  there  was  a  difference  of  opinion  among  the  judges  whether  a  confes- 
sion made  to  one  who  had  no  authority  ought  to  be  received;  and  the  cases 
shew  that  there  was  no  uniformity  in  the  practice  in  admitting  or  exclud- 
ing evidence  of  such  confessions.  But  in  R.  v.  Taylor  ( 1830) ,  8  C.  &  P.  733, 
Patteson,  J.,  said  that  it  was  the  opinion  of  the  judges  that  evidence  of  any 
confession  is  receivable  unless  there  has  been  some  inducement  held  out  by 
some  person  in  authority;  and  in  R.  v.  Moore  (1852),  2  Den.  O.C.  522,  this 
opinion  was  embodied  in  a  considered  judgment.  There  it  was  held  that 
where  an  indictment  in  reference  to  the  charge  was  held  out  to  the  accused 
b^  the  wife  of  the  person  in  whose  house  an  offence  was  committed  that 
did  not  concern  the  master  or  mistress  and  that  was  in  no  way  conneoted 
with  the  management  of  the  house,  the  mistress  was  not  a  person  in 
authority,  and  that  evidence  of  the  confession  was  admissible. 

In  6  A.  &  E.  Ency.  of  Law  548,  it  is  said:  "The  doctrine  in  England  at 
present  and  the  prevailing  doctrine  in  the  United  States,  is  that  evidence 
of  any  confession  is  receivable  unless  there  has  been  some  inducement  held 
out  by  some  person  who  had,  or  was  supposed  to  have  authority  to  secure 
the  accused  the  promised  good." 

The  well-known  rule  as  to  the  admission  or  rejection  of  a  confession 
made  by  a  prisoner  is  to  the  effect  that  no  confession  by  the  prisoner  is 
admissible  which  is  made  in  consequence  of  any  threat  or  inducement  of  a ' 
temporal  nature,  having  reference  to  the  charge  against  the  prisoner,  made 
or  held  out  by  a  person  in  authority;  and,  as  stated  by  Roscoe,  in  his  work 
on  Criminal  Evidence,  the  tendency  of  the  present  decisions  seems  to  be  to 
admit  any  confessions  which  do  not  come  within  this  proposition.  But  the 
strict  application  of  that  rule  is  more  or  less  influenced  by  the  peculiar 
circumstances  of  each  case;  and  in  each  instance  a  good  deal  is  left  to  the 
discretion  of  the  judge  trying  the  cause.  Taylor  on  Evidence,  sec.  706; 
Russell  on  Crimes,  4th  ed.,  vol.  3,  p.  368;  R.  v.  Todd  (1001),  4  Can,  Cr.  Cas. 
514,  510,  per  Dubuc,  J. 

The  general  rule  is  that  a  free  and  voluntary  confession  made  by  a  per- 
son accused  of  an  offence  is  receivable  in  evidence  against  him  as  the  high- 
est and  most  satisfactory  proof  of  guilt  because  it  is  fairly  presumed  that 
no  man  would  make  such  a  confession  against  himself  if  the  facts  con- 
fessed were  not  true,    R.  v.  Lambe  (1701),  2  Leach  C.C.  625. 
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Sir  James  Stephen,  in  his  Digest  of  the  Laws  of  Evidence  (article  22 )| 
says:  *'A  confession  is  not  involuntary  only  because  it  appears  to  have 
been  caused  by  inducement  collateral  to  the  proceedings,  or  by  induce- 
ments held  out  by  a  person  not  in  authority/' 

A  confession  is  not  involuntary  only  because  it  was'  brought  about  by  an 
inducement  that  is  not  connected  with  the  charge;  but,  as  pointed  out 
by  Bain,  J.,  in  R.  v.  Todd  (MK)1),  4  Can.  Cr.  Gas.  614,  525,  this  still  leaves 
the  question  an  open  one,  whether  the  judge,  if  he  considers  that  the  in- 
ducement, though  it  did  not  refer  to  the  charge,  was  of  such  a  nature  as  to 
be  likely  to  prodiic'e  an  untrue  confession,  should  reject  the  evidence  of  the 
confession  as  an  involuntary  one,  or  must  he  admit  the  evidence  and  leave 
the  jury  to  decide  as  to  its  credibility? 

It  was  said  by  Lord  Russell  of  Killowen,  L.C.J.,  in  R.  v.  Rose  (1898),  18 
Cox  717,  67  L.J.Q.B.  289,  tliat  counsel  ought  not  to  offer  any  evidence  of 
a  confession  until  he  has  satisfied  himself  that  it  is  legally  admissible. 

A  confession  which  is  preceded  by  a  statement  from  a  person  in  author- 
ity, which  may  have  operated  as  an  inducement  to  the  prisoner  to  make 
the  confession,  will,  notwithstanding,  be  admissible  in  evidence  if  he  were 
duly  cautioned  after  the  inducing  statement,  and  before  the  confession  it- 
self, by  the  magistrate  who  received  the  same.  The  King  v.  Lai  Ping,  8 
Can.  Cr.  Cas.  467,  11  B.C.R.  102. 

The  rector  of  a  cathedral  is  a  person  in  authority  over  the  choir  boys 
with  respect  to  the  investigation  of  an  alleged  assault  committed  by  them 
while  on  the  way  to  a  meeting  of  the  choir,  and  answers  of  a  choir  boy 
elicited  by  the  rector  and  the  choirmaster  upon  such  investigation,  and 
stated  to  be  only  for  the  purpose  of  that  enquiry,  are  not  admissible  in 
evidence  against  the  choir  boy  afterwards  prosecuted  for  the  assault  with- 
out proof  that  the  statement  was  voluntarily  made.  The  King  v.  Royds, 
8  Can.  Cr.  Cas.  209,  10  B.C.R.  407. 

A  prisoner's  admission  to  a  Crown  officer  while  in  custody  is  not  admis- 
sible in  evidence,  if  it  appears  that  such  an  admission  was  suggested  to  the 
prisoner  by  a  peace  officer  with  inducements  which  would  make  an  admis- 
sion to  him  inadmissible,  and  was  shortly  afterwards  made  to  the  Crown 
officer  as  a  result  of  such  inducement.  The  King  v.  Hope  Young,  10  Can. 
Cr.  Cas.  46. 

In  R.  V.  Day  (1890),  20  O.R.  209,  the  prisoner,  who  was  charged  with 
murder,  had  been  firert  cautioned  by  the  detectives  against  saying  any- 
thing, and  had  then  been  questioned  by  them,  and  evidence  of  the  state- 
ments made  by  him  in  answer  to  such  questions  was  admitted  by  the  trial 
judge,  who  reserved  a  case  for  the  consideration  of  the  Queen's  Bench  Divi- 
sion.   In  delivering  the  judgment  of  the  court.  Armour,  C.J.,  said: — 

"We  think,  although  we  reprehend  the  practice  of  questioning  prisoners, 
that  we  cannot  come  to  the  conclusion  that  evidence  obtained  by  such  ques- 
tioning is  inadmissible.  The  great  weight  of  authority  in  England  and 
Ireland,  and  all  the  cases  in  which  the  point  has  been  considered  by  a  court 
for  Crown  cases  reserved,  go  to  shew  that  the  evidence  is  admissible.  We 
must  leave  it  to  the  Legislature  to  determine  whether  the  practice  of  cross- 
examining  prisoners  is  legally  to  obtain  hereafter.  We  hold  the  evidence 
admissible  and  affirm  the  conviction." 

That  decision  was  referred  to  with  approval  in  the  Quebec  case  of  R.  v. 
Viau,  7  Que.  Q.B.  362. 

R.  V.  Miller  (1895),  18  Cox  C.C.  54,  was  a  decision  by  Hawkins,'  J.,  at 
the  Liverpool  Assizes.  Miller  was  not  iti  custody  at  the  time  that  the 
i^ueetions  were  put  to  him.  The  charge  was  one  of  murder,  and  evidence 
was  given  in  support  of  the  indictment,  proving  that  a  detective  had  called 
npon  Miller  and  had  said  to  him :  '1  am  going  to  ask  you  some  questions  on 
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a  very  serious  matter,  and  you  had  better  be  careful  how  you  answer .'^ 
The  detective  had  then  questioned  Miller  as  to  all  his  movements  on  the 
night  of  the  murder  and  on  the  following  morning,  and  had  asked  him  to 
produce  his  clothes,  and  when  they  were  produced,  to  account  for  blood- 
stains upon  them ;  and  had,  at  the  end  of  the  conversation,  taken  the  accus^ 
into  custody  upon  the  charge  of  murder.  The  prosecutor  then  proposed 
to  give  evidence  of  the  answers  which  were  given  by  Miller  to  the  ques- 
tions asked  him  by  the  detective,  and  also  to  give  evidence  that  subse- 
quent inquiries  which  had  been  made  tended  to  shew  that  the  statements 
made  by  him  in  answer  to  the  detective's  question  were  untrue.  Counsel 
for  the  prisoner  objected  to  the  evidence  being  received,  upon  the  authority 
of  R.  V.  BrackenbUry  (1893),  17  Cox  628;  R.  v.  Thompson  (1893),  2  Q.B. 
12;  and  R.  v.  Male  and  Cooper  (1893),  17  Cox  689.  Hawkins,  J.,  admitted 
the  evidence,  and  held  that  no  inducement  was  held  out  to  the  prisoner  to 
make  any  admission,  and  no  threat  uttered  or  any  duress  exercised  towards 
him,  and  that  therefore  his  answets  were  admissible,  and  that  they  were 
voluntary  statements  which  the  prisoner  was  under  no  obligation  to  make. 
It  was  impossible  to  discover  the  facts  of  a  crime  without  asking  questions, 
and  these  questions  were  properly  put.  He  did  not  express  dissent  from 
any  of  the  cases  cited  for  the  prisoner,  but  every  case  must  be  decided 
according  to  the  whole  of  its  circumstances.  The  evidence  to  the  effect 
that  the  prisoner's  answers  were  untrue  was  also  admitted,  and  the  pri- 
soner was  found  guilty. 

In  R.  V.  Morgan  (1895),  59  J.P.  827,  Mr.  Justice  Cave  held  that  answers 
to  questions  by  the  police  could  not  be  given  in  evidence.  He  also  ruled 
that  where  prisoners  are  taken  into  custody  at  their  house,  what  they  said, 
in  answer  to  the  charge  at  the  police  station,  could  not  be  given  in  evi- 
dence against  them,  as  it  was  not  right,  when  once  a  prisoner  was  in  cus- 
tody, to  charge  him  again  at  the  police  station  in  the  hope  of  getting  some- 
thing out  of  him.    59  J.P.  827. 

But  where  one  of  two  prisoners  in  custody  on  a  charge  against  them 
jointly,  offers  while  in  custody  to  make  a  statement,  and  voluntarily  makes 
and  signs  a  statement  implicating  the  other,  and  such  statement  is  read 
over  to  the  prisoner  implicated,  and  the  latter,  lifter  being  cautioned,  makes 
a  confession  which  is  taken  down  in  writing  and  is  signed  by  him,  such 
confession  is  a  voluntary  one  and  is  admissible  in  evidence  against  the 
person  making  it.  R.  v.  Hirst  (1896),  18  Cox  C.C.  374  (per  Dugdale,  Q.C., 
Special  Commissioner  at  Manchester  Assizes,  after  conferring  with  Cave, 

w.)  • 

Onus  of  proof  that  confession  voluntary.] — ^The  onus  of  proving  that 
admissions  made  by  the  accused  were  made  voluntarily  and  without  im- 
proper inducement  or  threats  is  upon  the  prosecution.  R.  v.  Thompson, 
[1893]  2  Q.B.  12;  R.  v.  Rose  (1898),  18  Cox  717,  67  LJ.Q.B.  289;  R.  v. 
Royds  (1904),  8  Can.Cr.  Cas.  209,  10  B.CR.  407;  R.  v.  Charcoal  (1897), 
4  Can.  Cr.  Cas.  93;  R,  v.  Jackson  (1898),  2  Can.  Cr.  Cas.  149;  R.  v.  Ryan 
(1905),  9  Can.  Cr.  Cas.  347. 

Beyond  the  right  the  accused  person  undoubtedly  has  to  have  the  whole 
of  the  conversation  in  which  the  alleged  admission  was  made  given  in 
evidence  (Roscoe,  11th  ed.,  p.  51),  to  make  a  confession  by  a  prisoner  ad- 
missible it  must  be  affirmatively  proved  that  such  confession  was  free  and 
voluntary,  that  it  was  not  preceded  by  any  inducements  to  the  prisoner  to 
make  a  statement  held  out  by  a  person  in  authority  or  that  it  was  not 
made  until  after  such  inducement  had  clearly  been  removed.  R.  v.  Ocker- 
man  (1898),  2  Can.  Cr.  Cas.  262. 

In  R.  V.  Thompson,  [1893]  2  Q.B.  12,  it  was  held  on  a  case  reserved, 
that  before  a  confession-  can  be  received  in  evidence  of  criminality,  it  must 
be  proved  affirmatively  that  it  was  free  and  voluntary,  and  was  not  pre- 
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ceded  by  any  inducement  held  out  by  any  person  in  authority.  The  onus 
is  upon  the  Crown  of  proving  that  the  statement  was  free  and  voluntary 
and  not  as  has  heretofore  been  frequently  supposed  upon  the  prisoner  to 
prove  that  the  statement  was  given  not  voluntarily,  but  under  pressure  of 
threats  or  inducements.  The  rule  was  there  stated  to  be  that  a  confession,  in 
order  to  be  admissible,  must  be  free  and  voluntary;  that  is',  must  not  be 
extracted  by  any  sort  of  threats  or  violence,  nor  obtained  by  any  direct  or 
implied  promises,  however  slight,  nor  by  the  exertion  of  any  improper  influ- 
ence. The  inducement  need  not  be  held  out  to  the  prisoner  direct,  and, 
where  it  was  held  out  by  his  employer  to  the  relatives  of  the  prisoner,  it 
may  be  inferred  that  it  was  communicated  to  the  prisoner.  R.  v.  Thomp- 
son, [1893]  2  Q.6.  12.  If,  however,  there  is  no  sugg^tion  of  threat  or 
inducement,  or  of  a  disposition  on  the  part  of  the  prosecutor  to  manufac- 
ture evidence,  the  evidence  is  admissible.  Rogers  v.  Hawken  (1898),  19 
Cox  132,  67  LJ.Q.B.  526. 

In  a  case  where  the  person  in  authority  to  whom  the  admission  was 
made  would  not  swear  that  he  did  not  hold  out  any  threat  or  inducement 
to  the  prisoner  to  make  the  statement,  it  was  held  that  such  onus  is  not 
satisfied  by  the  evidence  of  the  interpreter  who  said  that  he  remembered 
that  "any  statement  the  prisoner  made  was  voluntary,"  since  it  was  not 
shewn  that  the  interpreter  knew  what  was  in  law  a  voluntary  statement. 
R.  V.  Charcoal  (1897),  34  C.L.J.  210,  4  Can.  Cr.  Cas.  93. 

A  confession  induced  by  false  statements  of  the  officer  as  to  the  knowl- 
edge already  obtained  in  regard  to  the  alleged  oflfence  is  not  a  free  and 
voluntary  confession.  So  where  an  accused  was  charged  with  stealing  a 
post  letter,  and  had  made  admissions  in  presence  of  a  detective  and  a  post 
office  inspector,  after  the  latter  had  said  to  him:  "There  is  no  use  your 
denying  it.  You  were  seen  taking  the  letters  out  of  the  box.  You  may  as 
well  tell  us  what  you  did  with  them,  as  have  it  brought  out  in  a  court  of 
law,"  and  it  was  admitted  by  the  Crown  that  there  was  no  evidence  that 
accused  was  seen  taking  letters,  it  was  held  that  the  evidence  was  inad- 
missible not  only  because  of  the  threat  implied  in  the  statement  of  the 
inspector,  but  because  the  admission  had  been  improperly  obtained  by 
means  of  a  false  statement  by  a  person  in  authority.  R.  v.  MacDonald 
(1896),  2  Can.  Cr.  Cas.  221,  32  C.L.J.  783  (per  Scott,  J.). 

When  a  statement-  of  one  accused  of  murder  is  induced  by  words  of  a 
police  officer  which,  under  all  the  circumstances  of  the  case,  must  give  rise 
to  some  fear  or  hope  of  favour  in  the  mind  of  the  accused,  such  statement 
is  not  properlv  admitted  in  evidence  against  him.  Bram  v.  United  States 
(1898),  18  S.C.R.   (U.S.)    183. 

On  a  Crown  witness  being  interrogated  as  to  an  alleged  confession  made 
by  the  accused,  and  the  defendant  objecting  to  its  being  received  counsel 
for  the  defendant  may  be  allowed  to  intervene  on  the  examination  to 
cross-examine  on  the  question  of  the  confession  being  a  voluntary  one,  with 
the  view  of  excluding  evidence  thereof.  R.  v.  Ryan  (1905),  9  OBin.  Cr. 
Cas.  347,  9  O.L.R.  137. 

The  proper  mode  of  proving  that  the  prisoner's  statement  was  volun- 
tarily made,  is  by  negativing  the  possible  inducements  by  way  of  hope  or 
fear  that  would  have  made  the  statement  inadmissible,  and  not  by  merely 
taking  the  affirmative  answer  of  the  officer  under  oath  that  the  statement 
was  made  voluntarily.    R.  v.  Tutty  (1905),  9  Can.  Cr.  Cas.  544. 

Where  a  witness  called  to  prove  a  confession  alleged  to  have  been  made 
by  the  accused,  purports  to  give  a  complete  account  of  the  interview,  and 
no  suspicious  circumstances  are  brought  out  pointing  to  any  threat  or 
inducement  relatmg  thereto,  the  evidence  should  not  be  rejected  although 
the  witness  was  not  asked  whether  any  threat  or  inducement  had  been  held 
out.    Re  Lewis  (1904),  9  Can.  Cr.  Cas.  233. 
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Interrogation  by  police.] — There  is  much  conflict  of  authority  in  Eng- 
land as  to  the  admission  of  statements  made  by  a  prisoner  to  a  police 
officer  in  answer  to  the  tatter's  enquiries.  It  was  held  by  Mr.  Justice  Smith 
in  R.  V.  Gavin  (1885),  16  Cox  Cr.  Cas.  656,  that  when  a  prisoner  is  in  cus- 
tody the  police  have  no  right  to  ask  him  questions.  The  same  view  was 
expressed  by  Cave,  J.,  in  R.  v.  Male  (1893),  17  Cox  C.C.  689,  in  which  he 
said  that  the  Jaw  does  not  allow  the  judge  or  jury  to  put  questions  in  open 
court  to  a  prisoner,  and  it  would  be  monstrous  if  it  permitted  a  police 
officer,  without  anyone  present  to  check  him,  to  put  a  prisoner  through  an 
examination  and  then  produce  the  effects  of  it  against  him.  The  police 
officer  should  keep  his  mouth  shut  and  his  ears  open,  should  listen  and 
report,  neither  encouraging  nor  discouraging  a  statement,  but  putting  no 
questions.  The  same  learned  judge  is  also  reported  as  having  stated  at  a 
nisi  prius  trial  that  he  would  exclude  all  evidence  obtained  by  a  system  of 
private  interrogation  of  accused  persons  by  the  police,  and  that  he  believed 
most  of  the  judges  agreed  with  bis  opinion.    20  Montreal  Legal  News  272. 

The  opposite  view  is,  however,  taken  by  Day,  J.,  in  R.  v.  Brackenbury 
(1893),  17  Cox  C.C.  628,  where  he  admitted  evidence  of  statements  made 
by  the  accused  in  answer  to  questions  put  by  the  police  immediately  prior 
to  the  arrest,  and  expressed  his  dissent  from  the  decision  in  R.  v.  Gavin, 
supra.  See  also  R.  v.  Jarvis  (1867),  L.R.  1  C.C.R.  96,  and  R.  v.  Reeve 
(1872),  L.R.  1  C.C.R.  362. 

There  is  a  distinction  between  confessions  obtained  before  and  after 
arrest,  the  arrest  itself  constituting  an  inducement  or  pressure  upon  the 
accused  to  speak;  and  in  order  to  satisfy  the  onus  upon  the  Crown  of 
proving  that  a  confession  in  answer  to  questions  put  by  a  constable  to  a 
prisoner  was  voluntary,  it  must  be  shewn  that  the  accused  was  warned  that 
what  he  said  might  be  used  against  him.  R.  v.  Kay  (1904),  9  Can.  Cr. 
Cas.  403,  11  B.C.R.  157. 

■ 

A  confession  obtained  from  a  person  under  arrest  for  theft  in  answer  to 
questions  put  by  a  police  officer  without  any  warning  being  given  to  the 
prisoner  is  not  admissible  against  him  upon  a  charge  of  murder  subse- 
quently preferred.    Ibid. 

A  police  officer  or  other  person  having  the  duty  of  investigating  into  an 
alleged  crime  may  obtain  information  by  questioning  persons  able  to  give 
such  information,  whether  he  suspected  those  persons  or  not;  but  after 
he  has  determined  to  accuse  a  particular  person  of  the  crime  he  ought  not, 
whether  he  had  in  fact  arrested  the  accused  person  or  not,  to  question  him 
further;  and  apart  from  any  positive  rule  of  evidence,  answers  to  improper 
questions  obtained  by  the  protracted  and  continuous  system  of  questioning 
and  worrying  the  accused  known  as  the  "sweat-box  system,"  may  be  ex- 
eluded  by  the  judi^e  in  the  exercise  of  his  discretion  directing  that  such  evi- 
den^^e  should  not  be  given.  R.  v.  Knight  (1905),  21  Times  L.R.  310,  refer- 
red to  in  9  Can.  Cr.  Cas.  356. 

Persons  jointly  ac(fused,'\ — Where  two  prisoners  are  being  jointly  tried 
for  an  offence,  a  voluntary  admission  made  by  one  of  them  is  evidence 
against  himself  only,  and  if  it  implicates  a  fellow  prisoner  the  trial  judge 
should  warn  the  jury  that  the  statement  is  evidence  only  against  the  per- 
son making  it  and  should  not  be  considered  in  weighini;  the  evidence 
against  the  fellow  prisoner.    R.  v.  Martin  (1905),  9  Can.  Cr.  Cas.  371. 

Semble,  the  prisoner  jointly  charged  and  likely  to  be  implicated  by  the 
statement  of  the  other  accused  person,  would  have  good  ground  for  apply- 
ing to  be  separately  tried,  in  order  to  prevent  the  statement  being  put  in 
even  with  such  warning,  as  evidence  before  the  jury  by  which  he  is  to  .be 
triol.      Ibid. 
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Such  a  statement  of  one  prisoner,  if  proved,  must  be  proved  in  toto,  and 
the  court  would  not  be  justified  in  direi^ting  that  the  name  of  others 
thereby  implicated  be  suppressed  by  the  witness  proving  the  statement  of 
the  accused.    Ibid. 

Admiasiona  in  court,] — See  Code  sees.  978  and  1001. 

686«  After  the  proceedings  required  by  section  six  hundred 
and  eighty-four  are  completed  the  accused  shall  be  asked  if  he 
wishes  to  call  any  witnesses. 

2.  Every  witness  called  by  the  accused  who  testifies  ta  any 
fact  relevant  to  the  case  shall  be  heard,  and  his  deposition  shall 
be  taken  in  the  same  manner  as  the  depositions  of  the  witnesses 
for  the  prosecution.    55-56  V.,  c.  29,  s.  593. 

Depositions  for  defenoeJ] — ^The  depositions  of  witnesses  for  the  defence 
on  the  preliminary  enquiry  are  to  be  taken  in  like  manner  to  the  deposi- 
tions for  the  prosecution  as  to  which  see  sees.  682  and  683;  but  the  jus- 
tice need  only  take  down  the  evidence  going  to  the  question  of  guilt  or 
innocence.  Evidence  merely  in  mitigation  of  punishment  need  not  be 
taken  on  a  preliminary  enquiry,  although  admissible  at  the  trial.  R.  v. 
Garden,  5  Q.B.D.  1. 

Admissions  at  trials] — Section  078  permits  admissions  to  be  made  by 
the  accused  or  his  counsel  at  the  trial,  but  it  does  not  in  terms  apply*  to 
admissions  made  on  the  preliminary  enquiry.  It  is  submitted  that  an 
admission  of  counsel  for  the  accused  made  on  the  preliminary  enquiry  is 
effective  only  as  to  that  proceeding  and  cannot  afterwards  be  used  at  the 
trial  of  the  indictment. 

Fugitive  from  other  British  territory.] — ^Where  a  person  is  accused 
in  Great  Britain  or  in  any  of  the  British  possessions  of  an  indictable  offence 
and  is  found  in  Canada  the  proceedings  for  effecting  his  rettim  to  the 
country  wherein  the  offence  was  committed  for  his  trial  are  governed  by 
the  Fugitive  Offenders  Act  (Can.),  under  which  the  magistrate  shall  hear 
the  case  in  the  same  manner  and  have  the  same  jurisdiction  and  power  as 
if  the  fugitive  was  charged  with  an  offence  committed  within  his  jurisdic- 
tion.   And  see  R.  v.  Delisle  (1896),  5  Can.  Cr.  Cas.  225. 


case. 


Adjudication  and  subsequent  steps  and  Bail. 

Accused  dis-        687«  When  all  the  witnesses  on  the  part  of  the  prosecution 
^^^''^®^  *^ "®  and  the  accused  have  been  heard  the  justice  shall,  if  upon  tbe 
whole  of  .the.  evidence  he  is  of  opinion  that  no  sufficient  case  is 
made  out  to  put  the  accused  upon  his  trial,  discharge  him. 

2.  In  such  case  any  recognizances  taken  in  respect  of  the 
charge  shall  become  void,  unless  some  person  is  bound  over  to 
prosecute  under  the  provisions  of  the  next  following  sectioti. 
55-56  v.,  c.  29,  s.  594 

Jurisdiction."] — Justices  of  the  peace  have  no  power  on  a  preliminary 
investigation  before  them  of  a  charge  of  .unlawfully  wounding,  to  reduce 
the  charge  to  one  of  common  assault,  over  which  they  would  have  sum- 
mary jurisdiction,  and  to  proceed  to  try  the  case.  R.  v.  Lee  (1807),  2 
Can.  O.  C^s.  233. 


Recognizan- 
ces void. 
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A  conviction  recorded  by  jufltices  in  such  a  case  upon  a  plea  of  guilty  to 
the  charge  as  reduced,  is  not  a  bar  to  an  indictment  for  unlawfully  wound- 
ing, based  upon  the  same  state  of  facts,  and  does  not  support  a  plea  of 
autrefois  convict.    Ibid. 

In  Lee's  Case  the  complainant  had  objected  to  the  charge  being  "re- 
duced," and  the. justices  had  therefore  no  summary  jurisdiction  in  the 
matter,  *and  were  bound  to  either  discharge  the  accused,  if  upon  the  whole 
of  the  evidence  they  were  of  opinion  that  no  sufficient  case  was  made  out 
to  put  the  accused  upon  his  trial  (sec.  687),  or  commit  him  for  trial  by 
a  warrant  of  commitment  (sec.  690),  if  they  thought  that  the  evidence  was 
sufficient  ^'to  put  the  accused  on  his  trial." 

If  two  justices  sitting  together  are  unable  to  agree  upon  the  disposal 
to  be  nukde  of  the  enquiry  it  would  seem  that  the  accused  is  entitled  to 
demand  his  discharge,  and  that  the  recourse  of  the  private  prosecutor  is 
that  he  can  bind  himself  over  to  prosecute,  and  then  has  it  in  his  own 
power  to  prefer  an  indictment. 

It  may  be  that  in  such  a  case  he  becomes  bound,  in  the  event  of  an 
acquittal,  for  the  expenses  of  grand  jury,  petit  jury,  and  witnesses;  and 
it  is  not  unreasonable  that  he  should  be,  if  he  desires  to  prosecute  a  party 
as  to  whose  guilt  two  magistrates  cannot  agree  that  there  is  even  a  primA 
facie  face.    Ex  parte  Banning  (1806),  4  Can.  Cr.  Cas.  203,  5  Que.  Q.B.  549. 

Weight  of  evidence,] — Saunders  in  his  book  "Practice  of  Magistrate 
Courts,"  5th  ed.,  says  at  page  231:  "Justices  in  the  performance  of  this 
portion  of  their  duties  wiU  not  balance  the  evidence  and  decide  according 
as  it  preponderates,  for  this  would,  in  fact,  be  taking  upon  themselves  the 
functions  of  jury  and  be  trying  the  case;  but  they  will  ask  themselves 
whether  or  not  the  evidence  as  it  stands  makes  out  a  strong  or  probable, 
or  even  conflicting  case  of  guilt,  in  any  of  which  cases  they  will  do  right 
in  committing  the  party  to  trial.  If,  however,  from  the  weakness  of  the 
evidence  the  unworthiness  of  the  witnesses  or  the  conclusive  proof  of  innb- 
oehoe  produced  on  the  part  of  the  prisoner  they  feel  that  the  case  is  not 
sustained,  and  that  if  they  committed  for  trial  a  verdict  of  acquittal  must 
be  the  necessary  consequence,  they  will  at  once  discharge  the  accused  and  so 
put  an  end  to  the  enquiry  so  far  as  they  are  themselves  concerned." 

688«  If  the  justice  discharges  the  accused,  and  the  person  Prosecutor 
preferring  the  charge  desires  to  prefer  an  indictment  respect-  maybe 
ing  the  said  charge,  he  may  require  the  justice  to  bind  him  over  to  Mosecute. 
to  prefer  and  prosecute  such  an  indictment,  and  thereupon  the 
justice  shall  take  his  recogni^nce  to  prefer  and  prosecute  an 
indictment  against  the  accused  before  the  court  by  which  such 
accused  would  be  tried  if  such  justice  had  committed  him,  and 
the  justice  shall  deal  with  the  recognizance,  information  and 
depositions  in  the  same  way  as  if  he  had  committed  the  accused 
for  trial. 

2.  Such  recognizance  may  be  in  form  21,  or  to  the  like  effect  Recogniz- 
55-56  v.,  c.  29,  s.  595.  ance. 

If  a  justice  refuses  to  grant  process  to  compel  the  appearance  of  the 
accused  (see  sec.  654)  the  proseeutor  is  not  entitled  to.  require  the  justice 
to  bind  him  to  prosecute,  under  sec.  688,  as  that  section  is  only  applicable 
when  the  defendant  is  before  the  justice  and  the  case  is  dismissed.  Ex 
p^rte  Reid,  49  J.P.  600. 
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If  neither  the  information  or  the  evidence  discloBes  a  criminal  offence, 
the  justice  need  not  bind  over  the  prosecutor  under  this  section.  Ex  parte 
Wason,  L.R.  4  Q.B.  573;  R.  v.  London  Justices,  16  Cox  77. 

^^d^^A^  689«  If  the  prosecutor  so  bound  over  at  his  own  request  does 

pay  costs,      ^^^  prefer  and  prosecute  such  an  indictment,  or  if  th«  grand 
when.  jury  does  not  find  a  true  bill,  or  if  the  accused  is  not  convicted 

upon  the  indictment  so  preferred,  the  prosecutor  shall,  if  the 
court  so  direct,  pay  to  the  accused  person  his  costs,  including 
the  costs  of  his  appearance  on  the  preliminary  inquiry. 
Security  for  2.  The  court  before  which  the  indictment  is  to  be  tried  or  a 
ordered?^  judge  thereof  may  in  its  or  his  discretion  ordw  that  the  pro- 
secutor shall  not  be  permitted  to  prefer  any  such  indictment 
until  he  has  given  security  for  such  costs  to  the  satisfaction  of 
such  court  or  judge.    55-56  V.,  c.  29,  s.  595. 

Private  prosecutor.] — ^A  prosecutor  bound  over  at  his  own  request  to 
prefer  an  indictment  after  the  discharge  of  the  accused  on  a  preliminary 
enquiry,  is  only  permitted  to  appear  by  counsel  before  the  grand  jury  when 
the  practice  of  the  cpurt  so  authorizes;  and  the  practice  in  the  District  of 
Montreal  requires  a  formal  application  to  the  court  for  permission.  Where 
counsel  for  the  private  prosecutor  prepared  an  indictment  and  had  it  signed 
by  the  clerk  of  the  Crown,  but  without  leave  of  the  court  or  notice  to  the 
Crown  prosecutors,  preferred  the  indictment  and  examined  witnesses  before 
the  grand  jury,  a  true  bill  returned  thereon  will  not  necessarily  be  quashed ; 
but  security  for  costs  will  be  ordered  on  the  defendant's  application  in 
like  manner  as  would  have  been  done  under  this  section  upon  the  prosecu- 
tor's application  for  leave.    The  King  v.  Hoo  Yoke,  10  Can.  Cr.  Cas.  211. 

Prefer  and  prosecute  indictment.] — Any  one  who  is  bound  over  to 
prosecute  any  person  whether  the  accused  was  committed  for  trial  or  not, 
may  prefer  a  bill  of  indictment 

(1)  For  the  charge  on  which  the  accused  has  been  committed,  or 

(2)  For  the  charge  in  respect  of  which  the  prosecutor  is  so  bound 
over,  or 

(3)  For  any  discharge  founded  upon  the  facts  or  evidence  disclosed 
on  the  depositions  taken  before  the  justice.    Code  sec.  871. 

The  second  of  these  three  classes  of  cases  has  special  reference  to  the 
circumstance  of  a  prosecutor  having  been  bound  over  to  prosecute  a  person 
who  was  not  committed  for  trial  and  such  a  recognizance  is  taken  under 
section  688  of  the  Code  and  in  Code  form  21.  The  recognizance  in  that  caae 
can  only  be  by  a  person  who  has  preferred  a  charge  before  a  justice  upon 
which  charge  the  justice  has  discharged  the  accused,  whereupon  the  prose- 
cutor has  demi^nded  that  t)ie  justice  take  his  recognizance  "to  prefer  and 
prosecute"  an  indictment  respecting  the  charge  laid.  The  recognizance 
(form  21)  thjere  contains  a  condition  that  the  cognizor  will  prefer  and 
prosecute  an  indictment  respecting  the  charge  at  the  next  practicable  sit- 
ting of  the  court  by  which  the  person  discharged  would  be  tried  if  com- 
mitted. 

Under  Code  sec.  692  the  recognizance  of  the  person  laying  the  charge  is 
"to  prosecute  the  charge,"  while  under  Code  sees.  688  and  689  it  is  '*to  pre- 
fer and  prosecute  an  indictment."  The  Crown  prosecutor  acting  under 
sees.  871  and  872  usually  prefers  indictments  for  all  cases  in  which  thero 
have  been  committals  for  trial,  leaving  the  private  prosecutor  to  prefer  an 
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indictment  pursuant  to  his  recognizance,  where  the  justice  has  discharged 
the  accused.  If,  however,  the  Crown  counsel  should  fail  to  prefer  an  indict- 
ment where  there  had  been  a  committal  for  trial,  it  would  appear  that 
the  informant  bound  over  to  prosecute  the  charge  would  be  bound  to  pre- 
fer a  bill  to  the  grand  jury  as  an  incident  to  the  due  prosecution  of  the 
charge.  A  distinction  is  apparent  between  the  term  "prosecute*'  and  the 
term  "give  evidence"  from  the  phraseology  of  sub-section  (4)  of  sec.  692. 
The  advisable  course  is,  therefore,  for  the  Crown  counsel  to  prefer  a  bill 
in  every  case  in  which  there  is  a  recognizance  to  prosecute  combined  with 
a  justice's  committal,  and  to  leave  it  to  the  grand  jury  upon  his  presenta- 
tion of  the  facts  to  find  "no  bill"  if  the  justice  of  the  case  so  demands. 

The  prosecutor's  duty  under  the  recognizance  is  to  cause  the  bill  which 
he  intends  to  offer  (prefer)  before  the  grand  jury,  to  be  previously  pre- 
pared. Chitty's  Crim.  Law  316.  In  the  King's  Bench  the  clerk  of  the 
grand  juries  attended  the  grand  jurors  to  conduct  the  evidence  before  them, 
and  the  prosecutor  was  not  there  permitted  to  take  charge  of  the  prose- 
cution, but  in  other  courts  the  permission  seems  to  have  been  comiionly 
granted  to  the  prosecutor.    See  Chitty's  Crim.  Law,  page  317. 

Costa.] — ^The  person  filling  the  office  of  commissioner  of  the  Dominion 
police  has,  as  such,  on  legal  capacity  to  represent  and  act  on  behalf  of  the 
Crown,  and  in  laying  an  information  in  which  he  designated  himself  as 
^ch  commissioner  of  the  Dominion  police  he  acted  as  a  private  individual 
and  not  as  the  legal  representative  of  the  Crown,  although  he  declared  that 
he  was  acting  as  such  commissioner  on  behaK  of  the  Sovereign.  R.  v.  St. 
Louis   (1897),  1  Can.  Cr.  Cas.  141    (Que.). 

The  accused  having  been  discharged,  and  the  commissioner  having  bound 
himself  by  recognizance  to  prefer  and  prosecute  an  indictment  on  the  charge 
contained  in  his  information,  and  the  grand  jury  having  thrown  out  the 
bill  of  indictment,  the  commissioner  was  held,  under  this  section  of  the 
Code,  to  be  personally  liable  for  the  costs  incurred  by  the  accused  on  the 
preliminary  inquiry  and  before  the  court  of  Queen's  Bench.    Ibid. 

An  order  made  by  the  presiding  judge  of  a  criminal  superior  court 
awarding  costs  against  the  private  prosecutor  in  respect  of  an  indictment 
for  assault  on  which  the  grand  jury  found  no  bill,  is  not  subject  to  review 
by  or  appeal  to  the  court  en  banc.  R.  v.  Mosher  (1899),  3  Can.  Cr.  Cas. 
312,  32  N.S.R.  139. 

Where  the  application  for  such  an  order  has  been  made  on  the  last  day 
of  the  term  of  the  criminal  court  and  judgment  reserved  thereon  the  order 
m^y  be  legally  made  out  of  term  nunc  pro  tunc  as  of  the  date  of  applica- 
tion, the  delay  in  such  case  being  the  act  of  the  court  and  not  being  due 
to  the  neglect  or  fault  of  the  applicant.    Ibid. 

Upon  a  "speedy  trial"  for  an  indictable  offence  the  informant  at  whose 
instance  the  prosecution  was  begun  has  no  locus  standi  and  is  not  entitled 
to  prosecute  through  his  coimsel  unless  authorized  so  to  do  by  the  Attor- 
ney-General.   The  King  v.  Clark,  9  Can.  Cr.  Cas.  125. 

The  accused  may  apply  for  security  for  costs  under  Code  sec.  689  at 
the  time  of  the  prosecutor's  application  for  leave  to  go  before  the  grand 
jury.    The  King  v.  Hoo  Yoke,  10  Can.  Cr.  Cas.  211. 

The  taxation  of  costs  against  an  unsuccessful  private  prosecutor  who 
has  at  his  own  request  been  bound  over  to  prefer  an  indictment,  is  con- 
trolled by  Code  sec.  1047.  The  scale  of  costs  in  the  absence  of  a  tariff  for 
criminal  proceedings  is  the  lowest  scale  in  civil  suits  in  the  court  in  which 
the  indictment  is  tried.    The  King  v.  Gouilliould,  7  Can.  Cr.  Cas.  432. 

The  costs  awarded  under  this  section  will  be  taxable  according  to  the 
tariff,  if  any,  made  applicable  thereto  by  Crown  rule  of  the  superior  court 
of  the  province  under  Code  sec.  576.    But  if  there  be  no  such  tariff  the  costs 
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will  be  taxed  in  the  discretion  of  the  judge  and  by  analogy  to  sec.  1047,  if 
not  by  its  direct  application  in  accordance  with  the  lowest  scale  allowed 
in  the  trial  court  in  civil  suits  if  also  a  court  of  civil  jurisdiction.  R.  v. 
St.  Louis  (1897),  1  Can.  Cr.  Cas.  141   (Que.). 


for  trial. 


Committal  690«  If  a  justice  holding  a  preliminary  inquiry  thinks  that 

S!!j*f^"1^  the  evidence  is  sufficient  to  put  the  accused  on  his  trial,  he  shall 
commit  him  for  trial  by  a  warrant  of  commitment,  which  may 
be  in  form  22,  or  to  the  like  effect.    55-56  V.,  c.  29,  s.  596. 

Warrant  of  commitment.] — ^The  warrant  is  sufficient  if  it  describe  the 
prison  by  its  situation  or  some  other  definite  description,  but  it  is  bad  if  it 
only  orders  in  general  terms  that  the  defendant  be  carried  to  prison.  Re- 
gina  V.  Smith,  2  Str.  934;  Regina  v.  Nesbit,  2  D.  &  L.  529. 

A  justice's  warrant  of  commitment  for  trial  must  describe  an  offence 
for  which  a  commitment  for  trial  can  be  legally  made.  Ex  parte  Welsh,  2 
Can.  Cr.  Cas.  35  (Que.). 

If,  when  his  consent  is  necessary,  the  person  arraigned  for  "summary 
trial"  under  Part  XVI.,  elects  to  be  tried  before  a  jury,  the  magistrate 
shall  proceed  to  hold  a  preliminary  inquiry  as  provided  in  Parts  XHl.  and 
XrV.,  and  if  the  person  charged  is  committed  for  trial,  shall  state  in  the 
warrant  of  committal  the  fact  of  such  election  having  been  made.  Code 
sec.  785. 

The  prosecution,] — Under  the  Habeas  Cornus  Act,  31  Car.  II.,  ch.  2, 
sec.  7,  the  Crown  is  not  obliged  to  do  more  than  indict  at  the  first  trial 
court  session  after  commitment,  and  have  the  prisoner  tried  at  the  second 
session  thereafter.  R.  v.  Bowen,  9  C.  &  P.  509;  R.  v.  Keeler  (1877),  7 
Ont.  Pr.  117,  123. 

In  practice,  however,  the  Crown  prosecutor  is  usually  prepared  to  pro- 
ceed with  the  trial  at  the  same  session  at  which  the  indictment  is  found. 

When  the  accused  is  committed  for  trial  and  the  offence  is  one  of  a 
public  nature,  the  prosecution  is  then  carried  on  by  the  Government,  acting 
through  the  Attorney -General  or  his  substitutes;  but  where  the  offence  is 
not  so  much  against  public  order  as  against  the  interest  of  a  private  indi- 
vidual, the  management  of. the  case  may  be  left  in  his  hands  as  a  private 
prosecutor,  although  it  still  remains  under  the  supervision  of  the  law 
ofiicers  of  the  Crown. 

By  the  Act  of  Confederation,  the  administration  of  justice  in  each  t>f 
the  provinces  is  entrusted  to  the  Provincial  Government,  and  it  is  therefore 
the  provincial  law  officers  of  the  Crown  whose  duty  it  is  to  conduct  or  to 
supervise,  as  the  case  may  be,  all  criminal  prosecutions.    H.  v.  St.  Louis . 
(1897),  1  Can.  Cr.  Cas.  14i,  145  (Que.). 

Upon  the  evidence.] — Depositions  taken  before  one  magistrate  should 
not  be  considered  by  another  magistrate  sufficient  evidence  to  commit  a 
prisoner  upon,  without  having  seen  the  demeanour  of  the  witnesses  when 
they  were  giving  their  evidence,  and  so  being  in  a  position  to  judge  for 
himself  of  the  truth  of  their  statements.    Re  Guerin,  16  Cox  C.C.  596. 

Committal  for  trial.] — ^The  phrase  "committed  to  prison"  does  not 
necessarily  mean  "received  into  prison,"  but,  both  in  common  parlance  and 
in  legal  phraseology,  means  "when  the  order  is  made  under  which  the 
person  is  to  be  kept  in  prison."  Lord  Blackburn  in  Mullins  v.  Surrey 
(1882),  5  LJ.Q.B.  145,  149. 

The  word  "committal"  signifies  the  act  of  the  magistrate  who  issues  .the 
warrant  of  committal,  and  not  the  act  of  the  officer  who  executes  it  by 
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delivering  the  person  therein  named  into  the  custody  o^  the  gaoler.    Mews 
V.  The  Queen  (1882),  8  App.  Cas.  332,  344  (H.L.). 

Speedy  trial,'] — Section  825  makes  provision  for  the  speedy  trial  (sees. 
822-842),  with  the  prisoner's  consent  before  the  "county  court  judge's 
criminal  court"  of  the  person  "committed  to  gaol  for  trial"  on  a  charge 
of  being  guilty  of  any  of  the  offences  which  are  mentioned  in  sec.  582  as 
being  within  the  jurisdiction  of  the  court  of  general  sessions,  and  for  such 
purpose  a  person  who  has  been  bound  over  by  a  justice  under  sec.  696  and 
has  either  been  unable  to  find  bail  or  has  been  surrendered  by  his  sureties 
and  is  in  custody  on  such  a  charge,  or  who  is  otherwise  in  custody  awaiting 
trial  on  such  a  charge,  shall  be  deemed  to  be  committed  for  trial.  Sec. 
825  (2). 

Committal  on  oonsent.l — ^The  waiver  by  the  accused  upon  a  preliminary 
enquiry  of  the  taking  of  depositions  and  his  consent  to  be  committed  for 
trial  without  any  depositions,  deprives  him  of  the  right  of  speedy  trial, 
as  the  charge  upon  a  speedy  trial  must  be  stated  under  Code  sec.  827  to  the 
accused  from  the  depositions  on  which  he  was  committed.  The  informa- 
tion is  not  a  deposition  within  the  meaning  of  Code  sec.  827.  R.  v.  Mc- 
Dougall,  8  Can.  Cr.  Cas.  234  (Ont.) ;  R.  v.  Gibson  (1896),  3  Can.  Cr.  Cas. 
451;  R.  V.  Wener  (1903),  6  Can,  Cr.  Cas.  406. 

Habeas  corpus.] — In  Rex  v.  Marks,  3  East,  157,  the  accused  had  been 
committed  for  trial  by  magistrates  for  a  felony,  and  on  a  habeas  corpus 
and  objection  taken  to  the  warrant  of  commitment  as  insufficiently  specify- 
ing the  offence,  it  was  held  that,  though  a  warrant  of  committal  for  trial 
for  felony  be  informal,  yet  if  upon  the  depositions  returned  the  court  see 
that  a  felony  has  been  committed,  and  that  there  is  a  reasonable  ground  of 
charge  against  the  prisoners,  the  court  may  properly  remand  them  or  may 
recommit  them  in  due  form  while  discharging  them  from  their  imprison- 
ment under  the  defective  warrant,  the  latter  course  being  sometimes 
adopted  by  the  Crown  to  obviate  a  renewal  of  the  habeas  corpus  before 
another  judge  on  the  same  grounds. 

The  court  may  discharge  on  habeas  corpus  a  prisoner  committed  for 
trial  after  a  preliminary  enquiry  if  there  was  no'  evidence  to  justify  the 
commitment.    R.  v.  Mosier  (1867),  4  P.R.  64. 

When  the  accused  is  committed  under  article  690  pending  his  trial,  a 
judge  of  a  superior  court  should  not,  except  in  very  extreme  Cjsses,  when 
appealed  to  on  habeas  corpus,  substitute  his  own  discretion  for  that  exer- 
cised by  the  magistrate  who  found  a  primft  facie  case.  R.  v.  Delisle  ( 1896), 
6  Can.  Cr.  Cas.  223   (Que.). 

Habeas  corpus  and  not  a  certiorari  to  bring  up  the  commitment  is  the 
appropriate  process  to  test  the  validity  of  the  warrant  of  commitment. 
Ex  parte  Garland,  8  Can.  Cr.  Cas.  385,  35  N.6.R.  509. 

,  Extradition.] — By  the  Extradition  Act  (Can.),  in  the  case  of  a  fugitive 
who  is  accused  of  having  committed  an  extradition  crime,  such  evidence 
must  be  produced  before  the  extradition  commissioner  as  will,  according 
to  the  law  of  Canada,  justify  his  committal  for  trial,  but  subject,  however, 
to  the  provisions  of  the  Extradition  Act. 

691.  Every  one  who  has  been  committed  for  trial,  whether  Accused  en- 
he' is  bailed' out  or  not,  shall  be  entitled  at  any  time  before  the  titled  to 
trial  to  have  copies  of  the  depositions,  and  of  his  own  state-  p^ftioMT 
ment,  if  any,  from  the  officer  who  has  custody  thereof,  on  pay- 
ment of  a  reasonable  sum  not  exceeding  five  cents  for  each  folio 
of  one  hundred  words.    55-56  V.,  e.  29,  s,  597. 
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The  object  of  a  statutory  provision  giving  prisoners  the  right  to  a  copy 
of  the  depositions  is  to  enable  them  to  know  what  they  have  to  answer  on 
their  trial,  and  the  magistrate  should  therefore  take  down  all  that  took 
place  before  him  with  respect  to  the  charge.  R.  v.  Grady  (1836),  7  C.  &  P. 
650;  R.  V.  Thomas,  7  C.  &  P.  718. 


Contents  of. 


Forms. 


Recogniz-  602.  When  any  one  is  committed    for    trial    the    justice 

*ro»Bc*^t  holding  the  preliminary  inquiry  may  bind  over  to  prosecute 
or  give  some  person  willing  to  be  so  bound,  and  bfnd  over  every  witness 

evidence.       whose  deposition  has  been  taken,  and  whose  evidence  in  his 

opinion  is  material,  to  give  evidence  at  the  court  before  which 

the  accused  is  to  be  indicted. 

2.  Every  recognizance  so  entered  into  shall  specify  the  name 
and  surname  of  the  person  entering  into  it,  his  occupation  or 
profession,  if  any,  the  place  of  his  residence  and  the  name  and 
number,  if  any,  of  any  street  in  which  it  may  be,  and  whether 
he  is  owner  or  tenant  thereof  or  a  lodger  therein. 

3.  Such  recognizance  may  be  either  at  the  foot  of  the  deposi- 
tion or  separate  therefrom,  and  may  be  in  form  23,  24  or  25,  or 
to  the  like  effect,  and  shall  be  acknowledged  by  the  person  enter- 
ing into  the  same,  and  be  subscribed  by  the  justice  or  one  of 
the  justices  before  whom  it  is  acknowledged. 

Obligation  of  4.  Every  such  recognizance  shall  bind  the  person  entering 
recognizance.  Jjj^q  j^  ^q  prosecute  or  give  evidence  (both  or  either  as  the  case 

niay  be),  before  the  court  by  which  the  accused  shall  be  tried, 

55-56  v.,  c.  29,  s.  598. 

By  section  840  it  is  enacted  that  recognizances  to  prosecute  or  to  give 
evidence  under  sec.  692  shall  respectively  bind  prosecutors  and  witnesses,  in 
case  the  person  committed  for  trial  elects  to  be  tried  under  those  provisions 
of  the  Ck)de  which  relate  to  speedy  trials,  the  same  as  if  such  recognizances 
had  been  originally  entered  into  for  the  doing  of  such  things  with  refer- 
ence to  such  trials.  But  forty-eight  hours'  written  notice  is  to  be  given  the 
cognizors  to  appear  at  the  place  of  trial.    Sec.  840. 


Warrant  for 
arrest  of 
absconding 
witness. 


Committal 
to  give 
evidence. 


608  •  Whenever  any  person  is  bound  by  recognizance  to  give 
evidence  before  a  justice,  or  any  criminal  court,  in  respect  of 
any  offence  under  this  Act,  any  justice,  if  he  sees  fit,  upon  in* 
formation  being  made  in  writing  and  on  oath,  that  such  person 
is  about  to  abscond,  or  has  absconded,  may  issue  his  warrant 
for  the  arrest  of  such  person. 

2.  If  such  person  is  arrested,  any  justice,  upon  being  satis* 
fied  that  the  ends  of  justice  would'  otherwise  be  defeated,  may 
commit  such  person  to  prison  until  the  time  at  which  he  is 
bound  by  such  recognizance  to  give  evidence,  unless  in  the 
meantime  he  produces  sufficient  sureties. 
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3.  Any  person  so  arrested  shall  be  entitled  on  demand  to  Copy  of  in- 
receive  a  copy  of  the  information  upon  which  the  warrant  for  formation, 
his  arrest  was  issued.    55-56  V.,  c.  29,  s.  598. 

604.  Any  witness  who  refuses  to  enter  into  or  acknow-  witness  re- 
ledge  any  such  recognizance  as  aforesaid  may  be  committed  by  ^^sii^tobe 
the  justice  holding  the  inquiry  by  a  warrant  in  form  26,  or  to 

the  like  effect,  to  the  prison  for  the  place  where  the  trial  is  to 
be  had,  there  to  be  kept  until  after  the  trial,  or  until  the  wit- 
ness enters  into  such  recognizance  as  aforesaid  before  a  justice 
having  jurisdiction  in  the  place  where  the  prison  is  situated. 

2.  If  the  accused  is  afterwards  discharged  any  justice  having  Discharge  of 
such  jurisdiction  may  order  any  such  witness  to  be  discharged  witness. 
by  an  order  which  may  be  in  form  27,  or  to  the  like  effect. 
55-56  v.,  c.  29,  s.  599. 

605.  The  information,  if  any,  the  depositions  of  the  wit-  Transmis- 
nesses,  the  exhibits  thereto,  the  statement  of  the  accused,  and  "***^^'. 
all  recognizances  entered  into,  and  also  any  depositions  taken  ^erk  of 
before  a  coroner  if  any  such  have  been  sent  to  the  justice,  shall  court. 

as  soon  as  may  be  after  the  committal  of  the  accused,  be  trans- 
mitted to  the  clerk  or  other  proper  officer- of  the  court  by  which 
the  accused  is  to  be  tried. 

2.  When  any  order  changing  the  place  of  trial  is  made  the  To  other 
person  obtaining  it  shall  serve  it,  or  an  office  copy  of  it,  upon  offic^rwhen 
the  person  thep  in  possession  of  the  said  documents,  who  shall  changed, 
thereupon  transmit  them  and  the  indictment,  if  found,  to  the 
officer  of  the  court  before  which  the  trial  is  to  take  place.  55-56 
v.,  c.  29,  s.  600. 

It  has  been  held  by  the  Supreme  Court  of  Nova  Scotia  that  where  the 
accused  is  admitted  to  bail  under  Cr.  Code  606  without  being  committed  for 
trial,  the  depositions  need  not  be  transmitted  by  the  justice,  under  sec.  695, 
to  the  officer  of  the  court  in  which  an  indictment  is  to  be  preferred.  R.  v. 
James  Gibson  (1896),  3  Can.  Cr.  Cas.  451 

696.  When  any  person  appears  before  any  justice  charged  Rule  as  to 
with  an  indictable  offence    punishable    by  imprisonment    for  ^^' 
more  than  five  years,  other  than  treason  or  an  offence  punish- 
able with  death  or  an  offence  under  any  of  the  sections,  seventy-  When  two 
six  to  eighty-six  inclusive,  and  the  evidence  adduced  is,  in  the  j^jt**  ™*^ 
opinion  of  such  justice,  sufScient  to  put  the  accused  on  his  trial, 
but  does  not  furnish  such  a  strong  presumption  of  guilt  as  to 
warrant  his  committal  for  trial,  the  justice,  jointly  with  some 

* 
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other  justice,  may  admit  the  accused  to  bail  upon  his  procuring 
and  producing  such  surety  or  sureties  as,  in  the  opinion  of  the 
two  justices,  will  be  sufficient  to  ensure  his  appearance  at  the 
time  and  place  when  and  where  he  ought  to  be  tried  for  the 
offence;  and  thereupon  the  two  justices  shall  take  the  recog- 
nizances of  the  accused  and  his  sureties,  conditioned  for  his 
appearance  at  the  time  and  place  of  trial,  and  that  he  will  then 
surrender  and  take  his  trial  and  not  depart  the  court  without 
leave. 
One  justice  2.  In  any  case  in  which  the  offence  committed  or  suspected 

may  admit,  ^q  have  been  committed  is  an  offence  punishable  by  imprison- 
ment for  a  term  less  than  five  years  any  one  justice  before 
whom  the  accused  appears  may  admit  to  bail  in  manner  afore- 
said, and  such  justice  o^  justices  may,  in  his  or  their  discre- 
tion, require  such  bail  to  justify  upon  oath  before  him  or  them 
as  to  their  sufficiency. 

3.  In  default  of  such  person  procuring  sufficient  bail,  such 
justice  or  justices  may  commit  him  to  prison,  there  to  be  kept 
until  delivered  according  to  law. 

4.  The  recognizance  mentioned  in  this  section  shall  be  in 
form  28.    55-56  V.,  c.  29,  s.  601. 

Bail  for  appearance  to  answer  indictment.] — ^To  deny  or  obBtruct  a 
party  from  being  bailed  where  that  security  ought  to  be  accepted  and  has 
been  actually  tendered  is  an  offence  punishable  by  indictment  as  well  as 
by  action  at  law.    PetersdorfT  on  Bail,  513. 

Where  the  accused  was  committed  for  trial,  and  bail  taken  for  his  ap- 
pearance at  the  next  sittings  of  a  couft  of  competent  jurisdiction,  but  he 
was  not  called  at  that  sittings,  but  at  the  next  following,  when  he  failed 
to  appear,  it  was  held  that  an  estreat  of  the  bail  was  invalid.  Re  Cohen's 
Bail  (1896),  32  C,L.J.  412  (Armour,  CJ.,  Falconbridge  and  Street,  JJ.); 
and  see  Atty.-Gen.  v,  Beaulieu,  3  L.C.J.  117. 

A  defendant  charged  with  offering  money  to  a  person  to  swear  that 
A.,  B.  and  C.  gave  him  a  certain  sum  of  money  to  vote  for  a  candidate  at 
an  election,  was  admitted  to  bail  and  the  recognizance  taken  by  one  justice 
of  the  peace.  It  was  held  that  the  offence  was  not  an  attempt  to  commit 
the  crime  of  subornation  of  perjury,  but  something  less,  being  an  incite- 
ment  to  give  false  evidence  or  particular  evidence  regardless  of  its  truth  or 
falsehood,  and  was  a  misdemeanour  at  common  law,  and  that  the  recog- 
nizance was  properly  taken  by  one  justice,  who  had  power  to  admit  the 
accused  to  bail  at  common  law,  and  that  sec.  696  of  the  Code  did  not  apply. 
R.  V.  Cole  (1902),  5  Can.  Cr.  Cas.  330  (Ont.). 

The  common  law  jurisdiction  as  to  crime  is  still  operative,  notwith- 
standing the  Code,  and  even  in  cases  provided  for  by  the  Code,  unless  there 
is  such  repugnancy  as  to  give  prevalence  to  the  latter  law.    Ibid. 

See  also  note  to  sec.  604. 

The  witness  for  the  prosecution  not  appearing,  the  grand  jury  had  no 
opportunity  of  finding  a  bill;  but  the  accused,  notwithstanding,  was  called, 
and  not  appearing  his  recognizance  was  estreated.  Counsel  for  the  Crown 
in  shewing  cause  to  a  rule  nisi  to  set  aside  the  estreat,  argued  that  the 
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condition  of  the  recognizance  was  not  simply  to  appear  if  a  bill  were  found, 
but  absolutely  to  appear  at  the  court  and  there  surrender  himself,  and  (in 
the  event  of  a  bill  being  found)  plead  to  such  indictment,  etc.  The  court 
declined  to  so  interpret  the  obligation  and  held,  that  the  non-appearance 
where  a  bill  had  not  been  found  was  not  a  breach  and  that  the  estreat 
should  be  set  aside.  R.  v.  Ritchie  (1865),  1  C.L.  Jour.  272.  And  sets 
R.  V.  Wheeler  (1865),  1  CX.  Jour.  272. 

Committal  for  want  of  sureties,] — Section  696  is  similar  to  the  Im- 
perial Act,  11  &  12  Vict.,  ch.  42,  sec.  22. 

If  the  defendant  cannot  find  bail  the  justice  does  not  thereupon  alter 
his  judgment  and  commit  the  defendant  under  sec.  690;  he  commits  him  to 
jail  for  want  of  sureties.  The  mittimus,  or  warrant  of  commitment,  is  to 
keep  the  prisoner  in  custody  for  want  of  sureties  or  until  he  be  discharged 
by  due  course  of  law.  4  Chitty's  Blackstone,  p.  300,  n.  11.  R.  v.  Gibson 
(1896),  3  Can.  Cr.  Cas.  451   (N.S.). 

Render  by  sureties.'] — Section  1088  enables  any  surety  for  any  person 
charged  with  an  indictable' offence,  upon  affidavit  shewing  the  ground  there- 
for, together  with  a  certified  copy  of  the  recognizance,  to  apply  to  a  judge, 
and  to  obtain  from  him  an  order  in  writing  under  his  hand  to  render  such 
person  to  the  common  jail  of  the  county  where  the  offence  is  to  be  tried; 
and  by  sub-sec.  2  thereof  it  is  further  enacted  that  the  sureties  under  such 
order  may  arrest  such  person  and  deliver  him  with  the  order  to  the  jailer 
named  therein,  who  shall  receive  and  imprison  him  in  the  said  jail,  and 
shall  be  charged  with  the  keeping  of  such  person  until  he  is  discharged  by 
due  course  of  law. 

A  person  who  has  been  bound  over  by  a  justice  or  justices  imder  the 
wovisions  of  sec.  696,  and  has  been  surrendered  by  his  sureties,  and  is  in 
custody  on  the  charge  is  deemed  to  be  committed  for  trial  within  the  mean- 
ing of  sec.  825  as  to  speedy  trials.    Sec.  825  (4). 

607.  Where  the  offence  is  one  triable  by  the  court  of  Appearance 
general  or  quarter  sessions  of  the  peace  and  the  justice  is  of  Jeggj^^^g  °f 
opinion  that  it  may  better  or  more  conveniently  be  so  tried,  the  the  peace, 
condition  of  the  recognizance  may  be  for  the  appearance  of  the 
accused  at  the  next  sittings  of  that  court  notwithstanding  that 

a  sitting  of  a  superior  court  of  criminal  jurisdiction  capable 
of  trying  the  offence  intervenes.  63-64  V.,  c.  46,  s.  3. 

608.  In  case  of  any  offence  other  than  treason  or  an  offence  Bail  after 
punishable  with  death,  or  an  offence  under  any  of  the  sections,  committal, 
seventy-six  to  eighty-six  inclusive,  where  the  accused  has  been 

finally  committed  as  herein  provided,  any  judge  of  any  superior 
or  county  court,  having  jurisdiction  in  the  district  or  county 
within  the  limits  of  which  the  accused  is  confined,  may,  in  his 
discretion,  on  application  made  to  him  for  that  purpose,  order  Order  for. 
the  accused  to  be  admitted  to  bail  on  entering  into  a  recog- 
nizance with  sufiicient  sureties  before   two  justices,    in   such  By  two 
amount  as  the  judge  directs,  and  thereupon  the  justices  shall  justices, 
issue  a  warrant  of  deliverance  as  hereinafter  provided,  and  Warrant. 
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shall  attach  thereto  the  order  of  the  judge  directing  the  ad- 
mitting the  accused  to  bail. 

2.  Such  warrant  of  deliverance  shall  be  in  form  29.    55-56 
v.,  c.  29,  s.  602. 

Notice  to  committing  justice  of  application  for  bail.] — See  sec.  700. 


Bail  by 

superior 

court. 


699.  No  judge  of  a  county  court  or  justices  shall  admit  any 
person  to  bail  accused  of  treason  or  an  offence  punishable  with 
death,  or  an  offence  under  any  of  the  sections,  seventy-six  to 
eightynsix  inclusive,  nor  shall  any  person  be  admitted  to  bail, 
except  by  order  of  a  superior  court  of  criminal  jurisdiction  for 
the  province  in  which  the  accused  stands  committed,  or  of  one 
of  the»  judges  thereof,  or,  in  the  province  of  Quebec,  by  order 
of  a  judge  of  the  Court  of  King's  Bench  or  Superior  Court 
55-56  v.,  c.  29,  s.  603. 


Bail  after 
committal. 

Notice  to 
justice. 


Record  to  be 
transmitted. 


Penalty  for 
neglect. 


700.  When  any  person  has  been  committed  for  trial  by  any 
justice,  the  prisoner,  his  counsel,  solicitor  or  agent  may  notify 
the  committing  justice  that  he  will,  as  soon  as  counsel  can  be 
heard,  move  before  a  superior  court  of  the  province  in  which 
such  person  stands  committed,  or  one  of  the  judges  thereof,  or 
the  judge  of  the  county  court,  if  it  is  intended  to  apply  to  such 
judge,  under  section  six  hundred  and  ninety-eight,  for  an  order 
to  the  justice  to  admit  such  prisoner  to  bail. 

2.  Such  comnlitting  justice  i^all,  as  soon  as  may  be,  after 
being  so  notified,  transmit  to  the  clerk  of  the  Crown,  or  the  chief 
clerk  of  the  court,  or  the  clerk  of  the  county  court,  or  other 
proper  ofScer,  as  the  case  may  be,  endorsed  under  his  hand 
and  seal,  a  certified  copy  of  all  informations,  examinations  and* 
other  evidence  touching  the  offence  wherewith  the  prisoner  has 
been  charged,  together  with  a  copy  of  the  warrant  of  commit- 
ment, and  the  packet  containing  the  same  shall  be  handed  to 
the  person  appl3dng  therefor  for  transmission,  and  it  shall  be 
certified  on  the  outside  thereof  to  contain  the  information  con- 
cerning the  case  in  question. 

3.  If  any  justice  neglects  to  comply  with  the  foregoing  pro- 
visions  of  this  section,  according  to  the  true  intent  and  mean- 
ing thereof,  the  court,  to  whose  oflScer  any  such  information, 
examination,  other  evidence,  or  warrant  of  commitment  ought 
to  have  been  delivered,  shall,  upon  examination  and  proof  of 
the  offence  in  a  summary  manner,  impose  such  fine  upon  such 
justice  as  the  court  thinks  fit.    55-56  V.,  c.  29,  s.  604. 
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Felony  or  misdemeanour  before  the  Criminal  Code,^ — ^A  person  com- 
mitted for  trial  in  respect  of  an  indictable  offence  which  was  a  felony 
before  the  Criminal  Code  is  not  entitled  as  of  right  to  bail  and  it  is  dis- 
cretionary with  the  Superior  Court  exercising  hal^^as  corpus  jurisdiction  to 
allow  or  refuse  bail  in  such  cases.  With  respect  to  indictable  offences  which 
were  misdemeanours  before  the  Criminal  Code,  the  accused  committed  for 
trial  is  entitled  to  bail  as  a  matter  of  right  on  habeas  corpus.  Ex  parte 
Fortier,  6  Can.  Cr.  Cas.  191. 

In  England  it  is  the  duty  of  a  judge  of  the  King's  Bench  Division,  in 
misdemeanours,  to  grant  bail.  Re  Frost,  4  T.L.R.  757.  In  term  time  the 
prisoner's  right  to  be  bailed  for  misdemeanours  is  a  common  law  right 
(Steph.  Dig.  Cr.  Proc.  88),  and  out  of  term  time  it  is  both  a  common  law 
and  a  statutory  right  (31  Car.  2,  ch.  2),  though  Sir  James  Stephen  states 
that,  **It  seems  doubtful  whether  the  Habeas  Corpus  Act  requires  the  court 
or  judge  to  admit  to  bail  in  cases  of  misdemeanours  in  which  a  magistrate 
has  discretion  to  refuse  bail."    Bowen  v.  Rowlands,  Cr.  Pr.  50. 

• 

Bail  by  judge^a  order,"] — "He  that  is  bailed  is,  in  supposition  of  law, 
still  in  custody,  and  the  parties  that  take  him  to  bail  are  in  law  his 
keepers,  and  may  re- seize  him  to  bring  him  in  at  any  time."  2  Hawkins, 
P.C.  124. 

''If  a  person  be  bailed  by  insufficient  sureties  he  may  be  required  either 
by  him  who  took  the  bail,  or  by  any  one  who  hath  power  to  bail  him  to 
find  better  sureties,  and  on  his  refusal  may  be  committed,  for  insufficient 
sureties  are  as  none."  Bacon's  Abridg.,  title  "bail."  So,  where  it  was 
sworn  that  bail  was  fictitious  and  utterly  worthless,  and  the  accused  re- 
fused to  state  who  they  were,  or  where  they  were  to  be  found,  or  that 
they  had  any  existence,  an  order  was  made  requiring  him  to  find  other 
sureties  within  four  days,  and  put  in  good  and  sufficient  bail  before  the 
judge  making  the  order,  and  that  otherwise  the  accused  should  be  recom- 
mitted to  gaol.    R.  V.  Mason  (1869),  5  Ont.  Pr.  125,  per  Morrison,  J. 

The  reason  for  committing  persons  to  prison  before  trial  is  for  the  pur- 
pose of  ensuring  their  appearance  to  take  their  trial,  and  the  same  prin- 
ciple is  to  be  adopted  on  an  application  for  bailing  a  person  committed 
to  take  his  trial,  and  it  is  not  a  question  as  to  the  guilt  or  innocence  of  the 
prisoner.  R.  v.  Brynes  (1862),  8  U.C.L.J.  76;  R.  v.  Scaife,  9  Dowl.  P.C. 
553.  But  it  is  necessary  to  see  whether  the  offence  is  serious,  and  whether 
the  evidence  is  st;'ong,  and  whether  the  punishment  for  the  offence  is  heavy. 
So  where  on  a  charge  of  arson  the  evidence  was  strongly  presumptive  of 
guilt,  and  there  was  evidence  that  the  prisoner  had  endeavoured  to  pur- 
chase his  escape  from  the  custody  of  the  constable  who  arrested  him,  the 
judge's  discretion  is  properly  exercised  by  refusing  bail.    Ibid. 

The  probability  of  the  accused  voluntarily  appearing  to  take  his  trial 
does  not,  in  contemplation  of  law,  exist  when  the  crime  charged  is  of  the 
highest  magnitude,  the  evidence  in  support  of  the  charge  strong,  and  the 
punishment  the  highest  known  to  the  law.  In  such  case  a  judge  will  not 
interfere  to  admit  to  bail:  Baronnet's  Case  (1852),  1  E.  &  B.  1;  but  when 
either  of  these  ingredients  is  wanting,  the  judge  has  a  discretion  which  he 
will  exercise.  Ex  parte  Maguire  (1857),  7  Lower  Canada  Reports  57.  But 
if  these  elements  be  combined  in  any  case  bail  will  be  refused.  Ex  parte 
Corriveau  (1856),  6  Lower  Canada  Reports  249;  Ex  parte  Robinson  (1854), 
25  Encr.  Law  k  Eq.  R.  215. 

If  a  true  bill  has  been  found  by  the  grand  jury,  that  fact  will  have  great 
weight  in  the  question  of  admitting  to  bail,  but  it  is  not  conclusive  as  to 
the  prisoner's  right  to  bail.    Ex  parte  Maguire  (1857),  7  L.C.R.  57. 

Prisoners  charged  with  murder  will  not  be  admitted  to  bail  unless  it  be 
under  very  extreme  circumstances,  as  where  facts  are  brought  before  the 
court  to  shew  that  the  indictment  cannot  be  sustained.     R.  v.  Murphy 
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(1853),  2  N.S.R.  158.     But  the  court  has  undoubted  power  to  admit  to 
bail  in  cases  of  murder.    Re  Bartlemy,  1  E.  &  B.  8. 

If  the  depositions  afford  a  presumption  of  guilt,  at  least  so  strong  that 
a  grand  jury  would  in  the  opinion  of  the  judge  hearing  the  application  for 
bail,  find  a  true  bill  for  murder  against  the  accused,  the  application  should 
be  r/efused.    R.  t.  MuUady  and  Donovan  ( 1868) ,  4  Ont.  Pr.  314,  per  Draper, 

The  object  to  be  kept  in  view  is  the  ensuring  the  appearance  of  the 
parties  and  not  the  punishment,  but  the  court  cannot  overlook  the  magnitude 
of  the  crime  charged,  and  the  probable  testimony  to  be  adduced  in  support. 
And  in  Newfoundland  some  of  the  persons  charged  with  murder  allegcnl  to 
have  been  committed  during  a  riot  were  admitted  to  bail  on  the  postpone- 
ment of  their  trial,  where  the  witnesses  for  the  defence,  numbering  about 
seventy,  were  engaged  to  prosecute  their  employment  in  the  sea  fishery 
and  their  detention  would  deprive  them  of  their  means  of  livelihood  at 
the  only  season  when  they  could  earn  it  for  themselves,  the  court  discrim- 
inating as  to  the  parties  to  be  liberated  on  an  analysis  of  the  testimony. 
R.  V.  Coady   (1885),  Morris'  Newfoundland  Decisions  58. 

In  Ex  pute  Baker  (1872),  3  Revue  Critique  (Quebec)  46,  a  verdict  ot 
wilful  murder  had  been  returned  at  a  coroner's  inquest,  and  a  true  bill  sub- 
sequently found  by  the  grand  jury  against  the  accused.  He  was  tried  and 
the  jury  differed  in  opinion  and  were  discharged.  It  did  not  appear  how 
the  jury  were  divided,  or  what  was  the  precise  obstacle  to  their  unanimity. 
Application  was  made  by  the  prisoner's  counsel  for  permission  to  give  bail 
for  his  appearance  to  take  another  trial,  and  on  the  return  of  a  writ  of 
habeas  corpuj  before  the  full  Court  of  Queen's  Bench  the  accused  was 
admitted  to  bail. 

Where  there  is  danger  that  accused  persons,  committed  for  trial  for 
allej^ed  offences  agfiinst  the  election  laws,  may  purposely  allow  their  bail 
to  be  forfeited  with  the  view  of  avoiding  scandal,  the  court,  on  an  appli- 
cation to  admit  them  to  bail,  should  require  the  bail  to  be  of  a  substantial 
amount.    R.  v.  Stewart,  4  Can.  Cr.  Cas.  131  (Man.). 

Where  a  prisoner  committed  for  trial  on  a  charge  of  manslaughter 
would  ordinarily  be  admitted  to  bail,  bail  will  not  be  refused  because  the 
Crown  prosecutor  swears  to  a  belief  that  he  can  prove  the  offence  to  have 
been  murder.    R.  v.  Spicer  ( 1901 ) ,  5  Can.  Cr.  Cas.  229. 

In  determining  whether  or  not  bail  should  be  granted,  the  probability  of 
the  party  appearing  for  trial  in  case  he  is  bailed  is  the  principal  considera- 
tion, and  the  question  of  guilt  may  properly  be  considered  in  determining 
the  degree  of  such  probability.  Where  the  evidence  upon  which  the  com- 
mittal was  made  raises  a  serious  doubt  as  to  the  guilt  of  the  accused,  or  if 
it  stands  indifferent  whether  the  accused  is  guilty  or  innocent,  an  appli- 
cation for  bail  should  be  granted.  Ex  parte  Fortier  (1902),  6  Can.  Cr. 
Cas.  191,  13  Que.  K.B.  251. 

Upon  an  application  to  bail  a  prisoner  committed  for  trial,  the  court 
.  is  to  have  regard  to  the  nature  of  the  crime  charged  upon  the  depositions, 
the  probabilitv  of  a  conviction  and  the  severity  of  the  possible  punishment. 
The  King  v.  Gottfriedson   (1906),  10  Can.  Cr.  Cas.  239   (B.C.). 

The  right  to  bail  implies  a  right  to  reasonable  bail,  and  at  the  common 
law  it  was  a  misdemeanour  to  exact  excessive  bail,  as  it  tended  to  deny 
public  justice.  1  Chitty,  Criminal  Law,  103;  Regina  v.  Tracy,  6  Modern 
178;  Linford  v.  Fitzroy,  13  Queen's  Bench  240. 

Usually  where  a  true  bill  has  been  found  on  an  indictment  for  murder, 
bail  will  be  refused.    R.  v.  Keeler,  7  P.R.  (Ont.)  117.  i 

The  fact  that  one  assize  has  been  passed  over  since  the  committal  of 
the  prisoner  is  not  a  ground  for  admitting  to  bail,  unless  on  the  first  day 
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of  such  assize  he  applied  under  31  Car.  2,  ch.  2,  sec.  7,  to  be  brought  to 
trial.     R.  V.  Mullady,  4  P.R.   (Ont.)   314. 

Prisoners  held  on  a  coroner's  warrant  on  a  charge  of  murder,  where  the 
circumstances  raise  such  a  presumption  of  guilt  against  them  as  would 
warrant  a  grand  jury  in  finding  a  true  bill,  should  not  be  bailed.  R.  v. 
Mullady,  4  P.R.  (Ont.)  314;  Ex  parte  Corrivean,  6  Lower  Can.  R.  249. 

The  strictness  of  the  practice  as  to  bail  in  murder  cases  does  not  extend 
to  the  case  of  an  accessory  after  the  fact,  guilty  merely  of  harbouring  the 
murderer.    R.  v.  Murphy,  1  James  (Nova  Scotia)   158. 

Bail  by  judge^s  order  pending  preliminary  enquiry.] — ^A  superior  court 
has  jurisdiction  to  admit  the  accused  to  bail  while  the  preliminary  enquiry 
is  pending  before  the  ma^strate.  And  in  making  an  order  for  bail  pend- 
ing the  preliminary  enquiry  a  judge  of  a  superior  court  may  impose  the 
condition  that  the  proposed  bail  shall  not  only  make  affidavits  of  justifica- 
tion but  attend  before  a  magistrate  for  examination  as  to  their  qualifi- 
cation.   R.  V.  Hall  (1907),  12  Can.  Cr.  Cas.  492. 

But  bail  should  not  be  granted  pending  the  preliminary  enquiry  after 
the  refusal  of  the  magistrate  to  grant  same,  unless  the  court  can  say  that 
he  had  not  exercised  a  sound  discretion  in  refusing  it,  or  unless  the  deposi- 
tions of  the  witnesses  have  been  taken,  by  a  perusal  of  which  the  court 
could  judge  of  the  nature  of  the  case  likely  to  be  presented  at  the  trial  in 
case  the  prisoner  were  committed  for  trial.  R.  v.  Cox  (1888),  16  Ont.  R. 
228,  232. 

701.  Upon  application  for  bail  as  aforesaid  to  any  such  Order  upon 
court  or  judge  the  same  order  concerning  the  prisoner  being  application 
bailed  or  continued  in  custody,  shall  be  made  as  if  the  prisoner   ^^    * ' 
was  brought  up  upon  a  habeas  corpus.   55-56  V.,  c.  29,  s.  604. 

Bail  on  Iiaheas  corpus.] — The  Habeas  Orpus  Act,  31  Car.  II.,  ch.  2, 
sec.  7,  provides  as  follows: — 

"That  if  any  person  or  persons  shall  be  committed  for  high  treason  or 
felony,  plainly  and  specially  expressed  in  the  warrant  of  commitment, 
upon  his  prayer  or  petition  in  open  court,  the  first  week  of  the  term,  or 
first  day  of  the  sessions  of  oyer  and  terminer  and  general  gaol  delivery  to 
be  brought  to  his  trial,  shall  not  be  indicted  some  time  in  the  next  term, 
sessions  of  oyer  and  terminer  or  general  gaol  delivery  after  such  commit- 
ment, it  shall  and  may  be  lawful  to  and  for  the  judges  of  the  Court  of 
King's  Bench  and  justices  of  oyer  and  terminer  or  general  gaol  delivery, 
and  they  are  hereby  required  upon  motion  to  them  made  in  open  court  the 
last  day  of  the  term,  sessions  or  general  gaol  delivery,  either  by  the  pri- 
soner or  anyone  on  his  behalf,  to  set  at  liberty  the  prisoner  upon  bail, 
unless  it  appears  to  the  judges  and  justices  upon  oath  made,  that  the  wit- 
nesses for  the  King^  could  not  be  produced  the  same  term,  sessions  or 
general  gaol' delivery ,  and  of  any  person  committed  as  aforesaid,  upon  his 
prayer  or  petition  in  open  court  the  first  week  of  the  term  or  first  day  of 
the  session  of  oyer  and  terminer  and  general  gaol  delivery,  to  be  brought 
to  his  trial  shall  not  be  indicted  and  tried  the  second  term,  sessions  of 
over  and  terminer  and  general  gaol  delivery  after  his  commitment,  or  upon 
his  trial  shall  be  acquitted,  he  shall  be  discharged  from  his  imprisonment." 

lender  this  statute  the  Crown  is  not  obliged  to  do  more  than  indict  at 
the  first  assize  after  commitment,  and  have  the  prisoner  tried  at  the  second 
assizo  thereafter.  R.  v.  Bowen,  9  C.  &  P.  509;  R.  v,  Keeler  (1877),  7  Ont. 
Pr.  117.  123. 
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The  assignment  of  that  period  by  the  statute  is  a  declaration  that  in 
the  absence  of  any  special  reason  to  the  contrary,  the  prosecutor  having 
had  his  vigilance  excited  by  the  prayer  of  the  defendant  in  open  court, 
should  be  allowed  that  period  for  preparing  and  getting  up  the  case  for  the 
Crown,  without  having  the  safe  custody  of  the  prisoner  interfered  with.  R. 
V.  McCartie,  11  Ir.  C.L.  194. 

Where  a  habeas  corpus  has  been  issued,  the  court  has  power  to  admit 
persons  to  bail  when  accused  of  any  felony,  including  murder.  R.  v. 
Fitzgerald,  3  U.C.R.   (O.S.)  300;  R.  v.  Higgins,  4  U.C.R.  (O.S.)  83. 

Warrant  of  702*  Whenever  any  justice  or  justices  admit  to  bail  any 

deliverance,  person  who  is  then  in  any  prison  charged  with  the  offence  for 
which  he  is  so  admitted  to  bail,  such  justice  or  justices  shall 
send  to  or  cause  to  be  lodged  with  the  keeper  of  such  prison,  a 
warrant  of  deliverance  under  his  or  their  hands  and  seals, 
requiring  the  said  keeper  to  discharge  the  person  so  admitted 
to  bail  if  he  is  detained  for  no  other  offence,  and  upon  such 
warrant  of  deliverance  being  delivered  to  or  lodged  with  such 
keeper,  he  shall  forthwith  obey  the  same.  55-56  V.,  c.  29, 
s.  605. 

Warrant  for        708.  Whenever  a  person  charged  with  any  offence  has  been 

of  peraim       bailed  in  manner  aforesaid,  it  shall  be  lawful  for  any  justice, 

bailed  about  if  he  sees  fit,  upon  the  application  of  the  surety  or  of  either  of 

to  abscond,     j-j^^  sureties  of  such  person  and  upon  information  being  made 

in  writing  and  on  oath  by  such  surety,  or  by  some  person  on 

his  behalf,  that  there  is  reason  to  believe  that  the  person  so 

bailed  is  about  to  abscond  for  the  purpose  of  evading  justice, 

to  issue  his  warrant  for  the  arrest  of  the  person  so  bailed,  and 

afterwards,  upon  being  satisfied  that  the  ends  of  justice  would 

otherwise  be  defeated,  to  commit  such  person  when  so  arrested 

to  gaol  until  his  trial  or  until  he  produces  another  sufficient 

surety  or  other  sufficient  sureties,  as  the  case  may  be,  in  like 

manner  as  before.    55-56  V.,  c.  29,  s.  606. 

Orounda  for  belief.] — The  informant  should  not  merely  pledge  his  oath 
that  there  is  reason  to  believe  that  the  person  bailed  is  about  to  abscond, 
but  set  forth  the  grounds  for  so  believing;  and  the  magistrate  is  to  judge 
as  to  the  sufficiency  of  the  gr6unds  of  suspicion  proved  before  him. 

Commitment.^ — The  warrant  of  commitment  under  this  section  should 
specify,  as  does  the  section  itself,  that  the  gaoler  is  to  receive  the  accused 
into  custody  in  the  common  gaol,  and  him,  there  safely  to  keep  until  his 
trial,  or  until  he  produces  another  sufficient  surety  or  sureties  in  this  be- 
half. 

Delivery  of  704.  The  constable  or  any  of  the  constables,  or  other  person 

accused  to      ^^  whom  any  warrant  of  commitment  authorized  by  this  or  any 
wTr^nt."  ^^  other  Act  or  law  is  directed,  shall  convey  the  accused  person 
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therein  named  or  described  to  the  gaol  or  other  prison  mentioned 
in  such  warrant,  and  there  deliver  him,  together  with  the 
warrant,  to  the  keeper  of  such  gaol  or  prison,  who  shall  there- 
upon give  the  constable  or  other  person  delivering  the  prisoner 
into  his  custody,  a  receipt  for  the  prisoner,  setting  forth  the 
state  and  condition  of  the  prisoner  when  delivered  into  his 
custody. 

2.    Such   receipt   shall   be   in   form    30.     55-56   V.,    c.    29,  Form, 
s.  607. 

Accused  in  custody.] — By  sec.  577  any  court  of  criminal  jurisdiction 
in  Canada  is  competent  to  try  all  offences  wherever  committed  (in  the 
same  province)  if  the  accused  is  found  or  apprehended  or  is  in  custody 
within  the  jurisdiction  of  such  court. 

A  magistrate  may  hold  a  preliminary  enquiry  in  respect  of  an  indict- 
able offence  committed  in  the  same  province  outside  of  his  territorial  jur- 
isdiction, if  the  accused  is,  or  is  suspected  to  be,  within  the  limits  over 
which  such  magistrate  has  jurisdiction,  or  resides  or  is  suspected  to  reside 
within  such  limits.  Code  sec.  653;  R.  v.  Burke  (1900),  5  Can.  Cr.  Cas.  29. 
But  the  magistrate  instead  of  proceeding  with  the  preliminary  enquiry 
may,  in  his  discretion,  direct  in  case  the  offence  was  committed  outside 
of  the  territorial  limits  of  ►lis  jurisdiction  that  the  accused  be  transferred 
there  for  the  purpose  of  preliminnry  enquiry.    Code  sec.  665. 
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PART  XV. 


SUMMARY  CONVICTIONS. 


Definitions. 

•Territorial 
division.' 


'The  court.' 


•District,' 
'county.' 


'Common 

gaol.' 

•prison.' 


•Clerk  of 
the  peace.' 


Interpretation. 

705.  In  this  Part,  unless  the  context  otherwise  requires, — 

(a)  'territorial  division'  means  district,  county,  union  of 
counties,  township,  city,  town,  parish  or  other  judicial 
division  or  place; 

(b)  *the  court'  in  the  sections  of  this  Part  relating  to  jus- 
tices stating  or  signing  cases  means  and  includes  any 
superior  court  of  criminal  jurisdiction  for  the  province  in 
which  the  proceedings  in  respect  of  which  the  case  is 
sought  to  be  stated  are  carried  on; 

(c)  'district'  or  'county'  includes  any  territorial  or  judi- 
cial division  or  place  in  and  for  which  there  is  such  judge, 
justice,  justice's  court,  officer  or  prison  as  is  mentioned 
in  the  context; 

(d)  'common  gaol'  or  'prison'  for  the  purpose  of  this  Part 
means  any  place  other  than  a  penitentiary  in  which  per- 
sons charged  with  offences  are  usually  kept  and  detained 
in  custody; 

(e)  'clerk  of  the  peace'  includes  the  proper  officer  of  the 
court  having  jurisdiction  in  appeal  under  this  Part,  and, 
in  the  province  of  Saskatchewan  or  Alberta,  and  in  the 
Northwest  Territories,  means  the  clerk  of  the  Supreme 
Court  of  the  judicial  district  within  which  conviction  un- 
der this  Part  takes  place  or  an  order  is  made.  R.S.,  c.  50, 
s.  102 ;  55-56  v.,  c.  29,  ss.  839  and  900. 

The  summary  convictions  ckiuaes.] — Unless  the  context  otherwise  re- 
quires, a  reference  in  any  Act  to  the  Summary  Convictions  Act  shall  be  con- 
strued as  a  reference  to  Part  XV.  of  the  Criminal  Code.  The  Interpreta- 
tion Act,  sec.  29. 

Proceedings  before  "a  justice.**] — Where  the  expression  "a  justice"  is 
.  used  in  the  Code  the  word  "justice"  means  a  justice  of  the  peace,  and  in- 
cludes two  or  more  justices,  if  two  or  more  justices  act  or  have  jurisdic- 
tion, and  also  a  police  magistrate,  a  stipendiary  magistrate  and  any  person 
having  the  power  or  authority  of  two  or  more  justices  of  the  peace.  Code 
sec.  2   (18). 
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A  stipendiary  magistrate  is  none  the  less  a  justice  of  the  peace  because 
he  receives  a  stipend,  nor  is  he  any  the  less  a  justice  because  the  policy  of 
the  lef^islature  has  been  to  give  him  the  powers  of  two  justices  in  order  to 
facilitate  the  transaction  by  him  of  the  business  which  would  otherwise  fall 
on  the  other  justices.    R.  v.  McFadden  (1885),  6  N.S.R.  426. 

Disqualification  of  justices.] — A  justice  of  the  peace  is  not  disqualified 
by  the  fact  that  he  and  the  counsel  for  the  prosecution  are  partners  in  the 
business  of  attorneys  provided  they  have  no  joint  interest  in  the  fees 
earned  by  the  counsel  for  the  prosecution  or  in  any  fees  payable  to  the 
justice  on  the  trial  of  the  information.  Neither  is  it  a  ground  of  disquali- 
fication that  the  justice  was  appointed  and  paid  by  the  town  council  at 
whose  instance  the  complaint  was  made  and  the  prosecution  carried  on,  his 
salary  being  a  fixed  sum,  not  dependent  on  the  amount  of  fines  collected. 
R.  V.  Grimmer,  in  Re  Macdonald  (1886),  25  N.B.R.  424. 

Every  person  having  a  personal  interest  in  any  litigation,  or  having  a 
direct  or  indirect  motive  for  desiring  a  particular  decision  to  be  come  to, 
should  abstain  from  putting  himself  in  such  a  position  as  that  unconsci- 
ously to  himself  a  bias  adverse  to  the  due  administration  of  justice  might 
take  possession  of  his  mind.  R.  v.  Justices  of  Great  Yarmouth  (1881),  L.R. 
8  Q.B.D.  525;  R.  v.  Chapman  (1882),  1  Ont.  R.  582. 

A  magistrate  who  is  engaged  in  the  same  kind  of  business  as  a  trader 
prosecuted  under  a  transient  traders*  license  law  is  thereby  disqualified 
from  adjudicating  upon  the  charge.  R.  v.  Leeson  ( 1901 ) ,  5  Can.  Cr.  Cas. 
184   (Ont.). 

Defendant  was  convicted  of  a  breach  of  a  by-law  in  selling  land  by 
auction  without  license;  two  of  the  four  convicting  justices  were  licensed 
auctioneers  for  the  county  and  persisted  in  sitting  after  objection  taken  on 
account  of  interest,  though  the  case  might  have  been  disposed  of  by  one 
justice.  It  was  held  that  they  were  indirectly  interested  in  the  result  of 
the  case,  in  so  far  as  it  was  to  their  interest  either  to  limit  the  number  of 
persons  acting  as  auctioneers  in  the  town,  or  to  confine  the  business  of 
selling  lands  by  auction  to  persons  holding,  as  they  did,  auctioneer's 
licenses,  and  the  conviction  was  quashed  with  costs  against  the  two  jus- 
tices.   R.  V.  Chapman   (1882),  1  Ont.  R.  582. 

The  magistrate  must  not  unite  in  hjs  own  person  the  functions  of 
judge  and  prosecutor.    Monson's  Case,  [1894]  1  Q.B.  750. 

If  a  prosecution  be  brought  for  the  benefit  of  a  small  class  of  privileged 
persons,  of  whom  the  magistrate  is  one,  the  conviction  will  be  quashed  on 
the  ground  of  the  pecuniary  interest  of  the  justice.    R.  v.  Huggins,  [1895] 

1  Q.B.  563;  R.  v.  Steele,  26  Ont.  R.  540.  But  if  the  ordinary  members  of 
the  society  or  association  on  whose  behalf  the  prosecution  is  brought  have 
no  control  over  or  responsibility  for  any  prosecution  brought  by  the 
society,  the  fact  that  the  magistrate  is  one  of  the  ordinary  members  will 
not  suffice  to  disqualify  him.  Allinson  v.  General  Council,  [1894]  1  Q.B. 
760.  '*So  where  a  prosecution  was  brought  at  the  instance  of  the  Incor- 
porated Law  Society,  and  a  •':onviction  obtained  for  falsely  pretending  to 
be  a  solicitor,  but  no  part  of  the  fine  was  payable  to  the  society,  it  was 
held  that  the  fact  of  one  of  the  magistrates  being  a  member  of  the  society 
furnished  no  reasonable  ground  for  supposing  that  he  was  biased,  nor  did 
it  constitute  him  a  party  on  whose  behalf  the  prosecution  was  taken  or 
irivc  him  a  pecuniary  interest  therein,  although  the  society  was  under  the 
lilibility  of  having  an  order  for  costs  made  against  it.    R.  v.  Burton,  [4897] 

2  Q.B.  468;  R.  v.  Mayor  of  Deal,  45  L.  T.  439. 

The  fact  that  a  qui  tam  action  is  pending  against  the  magistrate  at  the 
suit  of  the  father  of  the  accused  is  not  a  sufficient  ground  of  bias.  Ex 
parte  Thomas  Gallagher  (1897),  33  C.L.J.  547. 
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The  relationship,  subsisting  because  of  being  married  to  sisters,  between 
the  magistrate  and  the  chief  inspector  of  licenses,  who  was  the  informant 
and  prosecutor  in  the  proceedings  in  which  the  conviction  was  made,  will 
not  disqualify  the  magistrate  from  hearing  the  case.  R.  v.  Major  (1897), 
33  C.L.J.  162   (S.C.N.S.). 

Where  one  of  the  magistrates  trying  several  connected  charges  oi 
assault  was  married  to  a  first  cousin  of  one  of  the  complainants,  and  the 
other  complainants  were  acting  as  servants  of  the  related  complainant  in 
the  matter  in  which  the  assault  arose,  all  the  convictions  were  set  aside  on 
the  ground  of  affinity.    Campbell  v.  Mcintosh  (1872),  1  P.E.L  Rep.  423. 

The  justice  of  the  peace  before  whom  the  information  was  laid,  and  who 
issued  the  summons  was  alleged  to  be  interested;  but  the  hearing  took 
place  before,  and  the  adjudication  and  conviction  were  made  by  another 
justice  whose  qualification  was  not  attacked,  while  the  defendant  pleaded 
to  the  charge  and  raised  no  objection  to  the  validity  of  the  proceedings 
until  the  application  for  a  certiorari ;  it  was  held  that  the  conviction  could 
not  be  impugned.  (R.  v.  Gibbon,  6  Q.B.D.  168,  distinguished);  R.  v. 
Stone  (1802),  23  Ont.  R.  46. 

Where  the  defendant's  wife  was  the  widow  of  the  committing  magis- 
trate's deceased  son,  it  was  held  that  there  was  no  relationship  by  affinity 
between  the  magistrate  and  the  defendant  to  disqualify  the  magistrate 
from  hearing  the  case.    Ex  parte  William  Wallace  (1887),  25  N.B.R.  593. 

A  magistrate  is  not  disqualified  from  trying  a  case  by  reason  of  the  fact 
that  his  salary  is  paid  out  of  a  municipal  fund  largely  made  up  of  fines 
imposed  for  the  infraction  of  the  statute  under  which  the  charge  is  laid; 
nor  because  of  his  being  a  ratepayer  of  the  municipality  to  which,  in  case 
of  conviction,  the  fine  would  be  payable.  Ex  parte  DriscoU,  27  N.BJl.  216; 
Ex  parte  Flannagan,  34  N.B.R.  326,  2  Can.  Cr.  Cas.  513;  Ex  parte  Gorman 
(1898),  4  Can.  Cr.  Cas.  305  (N.B.);  R.  v.  Fleming,  27  Ont.  R.  122;  Ex 
parte  McCoy  (1896),  1  Can.  Cr.  Cas.  410  (N.B.) ;  R.  v.  Hart  (1887),  2 
B.C.R.  264. 

The  fact  that  a  convicting  justice  for  an  offence  against  the  provisions 
of  the  Liquor  License  Act,  1896,  is  an  inspector  under  the  Act,  but  not  for 
the  district  where  the  offence  is  alleged  to  have  been  committed,  is  not  such 
an  interest  as  to  disqualify  him.  Ex  parte  Michaud  (1896),  4  Can.  Cr. 
Cas.  569,  34  N.B.R.  123. 

When  the  magistrate's  position  would  be  a  good  ground  of  challenge  to  a 
juror  for  favour,  he  is  disqualified  to  act.  Ex  parte  Wallace,  27  N.B.R. 
174;  Ex  parte  Jones,  27  N.B.R.  552;  Ex  parte  Hannah  Gallagher  (1898),  4 
Can.  Cr.  Cas.  486  (N.B.). 

It  is  sufficient  to  shew  that  the  magistrate  might  have  been  influenced, 
and  it  need  not  appear  that  he  was  in  fact  influenced.  R.  v.  Milledge,  4 
Q.B.D.  332;  R.  v.  Gaisford,  [1892]  1  Q.B.  383. 

A  magistrate  is  disqualified  from  trying  an  information  for  an  offence 
punishable  on  summary  conviction  where  there  is  a  bonft  fide  action  pend- 
ing against  him  brought  by  the  husband  of  the  accused  for  alleged  malici- 
ous conduct  as  a  judicial  officer  and  for  assault.  Ex  parte  Hannah  Gal- 
lagher ( 1898) ,  4  Can.  Cr.  Cas.  486.  If  the  action  against  the  justice  is  not 
bonft  fide  but  a  mere  sham  to  attempt  to  disqualify  him,  its  pendency  will 
not  operate  as  a  disqualification.    Ibid.;  Ex  parte  Scribner,  32  N.B.R.  175. 

Th^  disqualification  of  a  justice  arising  from  an  action  pending  against 
him  ceases  when  he  has  recovered  judgment,  though  an  execution  has  issued 
which  is  unsatisfied.    Ex  parte  Ryan   (1894),  4  Can.  Cr.  Cas.  485  (N.B.). 

With  the  exception  of  where  a  magistrate  acts  upon  view  of  an  offence, 
he  should  not  be  a  promoter  of  the  prosecution,  or  be  interested  personally 
in  the  matter  he  is  called  on  magisterially  to  investigate.    It  is  contrary  to 
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natural  justice  that  the  judge  should  be  interested  in  securing  the  convic- 
tion of  the  accused,  or  be  influenced  by  any  bias  other  than  that  produced 
by  the  evidence  on  the  mind  of  one  unpredisposed  by  any  kind  of  interest 
to  have  his  judgment  bo  warped  as  to  prevent  his  giving  an  impartial  deci- 
sion. If  such  an  interest  exists,  the  magistrate  is  disqualified  from  acting 
judiciallv,  be  the  interest  never  so  small.  The  court  cannot  weigh  the 
interest  or  estimate  its  force.    R.  v.  Sproule  (1887),  14  Ont.  R.  375,  381. 

The  mere  fact  of  a  magistrate  being  a  druggist,  and  in  that  capacity 
filling  medical  prescriptions  containing  small  quantities  of  liquor,  would  not 
constitute  a  disqualifying  interest  in  a  prosecution  for  unlawfully  selling 
intoxicating  liquor  without  a  license.  R.  v.  Richardson  (1891),  20  Ont.  R. 
514. 

The  connection  of  the  magistrate  with  a  society,  which  supplied  funds 
part  of  which  were  used  to  make  the  purchase  upon  which  the  prosecution 
of  illegal  sale  of  liquor  was  based,  because  of  his  being  an  honorary  mem- 
ber of  the  society,  but  not  entitled  to  take  any  part  in  its  affairs  is  not  a 
ground  of  disqualification.  R.  v.  Herrell  (1898),  1  Can.  Cr.  Cas.  510 
(  Man. ) . 

Where  a  conviction  is  set  aside  on  the  ground  of  disqualification  of  the 
magistrate  costs  are  not  generally  given  against  him.  R.  v.  Meyer,  1 
Q.B.D.  173;  but  they  may  be  if  he  has  been  guilty  of  some  gross  impro- 
priety in  the' exercise  of  his  summary  jurisdiction.  R.  v.  Goodall,  L.R.  9 
Q.B.  557,  per  Cockburn,  C.J.;  R.  v.  Klemp  (1885),  10  Ont.  R.  143,  158. 

Justices  of  the  peace,  who  belong  to  an  association  (a  temperance  alli- 
ance) of  which  the  president  is  the  party  prosecuting,  and  to  which  associ- 
ation any  fine  to  be  imposed  upon  the  accused  for  the  offence  against  the 
liquor  law  with  which  he  is  charged  would  be  paid  under  resolution  of  the 
municipal  council,  are  disqualified  from  trying  the  charge,  and  will  be  pre- 
vented by  a  writ  of  prohibition  from  so  doing.  Daignault  v.  Emerson 
(1898),  5  Can.  Cr.  Cas.  534  (Qae,),  The  fact  that  between  the  time  when 
the  information  was  received  by  such  justices  and  the  time  of  hearing  of  • 
the  charge,  the  justices  had  withdrawn  from  the  association  does  not 
validate  the  proceedings.    Ibid. 

A  civil  action  brought  by  the  accused  against  the  magistrate  for  alleged 
misconduct  as  a  judicial  officer  but  in  which  the  magistrate  had  not  been 
served  with  process  at  the  time  the  conviction  was  made,  is  not  a  cause  of 
disqualification.    R.  v.  Batson  (1906),  12  Can.  Cr.  Cas.  62. 

A  summary  conviction  made  by  two  justices  of  the  peace  will  not  be 
quashed  on  the  ground  that  one  of  them  was  related  to  the  defendant, 
within  the  ninth  degree  of  consanguinity,  if  the  justice  was  not  aware  of 
the  relationship,  and  no  objection  was  taken  at  the  hearing.  Ex  parte 
McEwan  (1906),  12  Can.  Cr.  Cas.  97. 

Application  of  Part. 

706.  Subject  to  any  special  provision  otherwise  enacted 
with  respect  to  such  offence,  act  or  matter,  this  Part  shall  apply 
to,— 

(a)  every  case  in  which  any  person  commits,  or  is  suspected  To  all  cases 
of  having  committed,  any  offence  or  act  over  which  the  convktkm  ^ 
Parliament  of  Canada  has  legislative  authority,  and  for 
which  such  person  is  liable,  on  summary  conviction,  to 
imprisonment,  fine,  penalty  or  other  punishment; 
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(b)  every  case  in  which  a  complaint  is  made  to  any  justice 
in  relation  to  any  matter  over  which  the  Parliament  of 
Canada  has  legislative  authority,  and  with  respect  to  which 
such  justice  has  authority  by  law  to  make  any  order  for 
the  payment  of  money  or  otherwise.    55-56  V.,  c.  29,  s.  840. 

Jurisdiction  of  justices,] — Though  the  organization  of  courts  of  crim- 
inal jurisdiction  is  within  the  exclusive  powers  of  the  provincial  legisla- 
tures, the  Parliament  of  Canada  may  impose  upon  existing  courts  or  judi- 
cial officers  the  duty  of  administering  the  criminal  law,  and  its  action  to 
that  end  need  not  be  supplemented  by  provincial  legislation.  Re  Vancini 
(No.  2),  8  Can.  Cr.  Cas.  228. 

The  Dominion  Parliament  has  jurisdiction  to  confer  upon  justices  of 
the  peace  appointed  imder  provincial  authority  jurisdiction  to  summarily 
try  criminal  offences.    R.  v.  Wipper  (1901),  5  Can.  Cr.  Cas.  17  (N.S.). 

If  the  accused  is  in  fact  present  before  the  magistrate,  and  the  magis- 
trate has  jurisdiction  over  the  person  and  the  offence,  he  may  lawfully 
proceed  with  the  hearing  of  the  charge,  notwithstanding  that  the  warrant 
on  which  the  accused  was  arrested  was  executed  by  a  person  not  legally 
qualified  for  that  purpose.  Ex  parte  Giberson  (1898),  4  Can.  Cr.  Cas.  537, 
34  N.B.R.  538. 

As  to  cases  of  assault  or  battery  in  which  a  question  of  title  to  land 
arises,  see  sec.  709;  and  as  to  colour  of  right  in  certain  cases  of  injury  to 
property  see  sec.  540. 

Corporations,] — It  has  been  held  by  the  Supreme  Court  of  New  Bruns- 
wick that  the  procedure  of  the  Criminal  Code  as  to  summary  convictions 
does  not  apply  to  corporations,  and  that  as  regards  charges  of  a  criminal 
nature,  a  corporation  is  not  within  the  statutory  term  "person,"  which  by 
the  Interpretation  Act,  R.S.C.  1906,  ch.  1,  is  declared  to  include  "any  cor- 
poration to  whom  the  context  can  apply,"  etc.  Ex  parte  Woodstock  Elec- 
tric Light  Co.  (1898),  4  Can.  Cr.  Cas.  107,  34  N.B.R.  467.  But  a  different 
conclusion  was  arrived  at  by  a  Divisional  Court  of  the  High  Court  of  Jus- 
tice of  Ontario  in  R.  v.  Toronto  Ry.  Co.  (1898),  2  Can.  Cr.  Cas.  471,  in 
which  it  was  held  that  the  procedure  of  the  Code  as  to  summary  convic- 
tions applies  as  well  to  corporations  as  to  natural  persons,  and  that  the 
fact  that  a  portion  of  the  remedy  provided  for  the  recovery  of  the  penalty 
and  costs  is  personal  imprisonment  does  not  prevent  the  application  of  the 
summary  procedure  in  other  respects  to  corporations.  And  in  Nova  Scotia 
the  principle  of  the  latter  case  was  applied  in  a  prosecution  under  the  Nova 
Scotia  Summary  Convictions  Act,  R.S.N.S.,  ch.  161.  R.  v.  Dominion  Coal 
Co.,  41  N.S.R.  149.  - 


Hearing  to 
be  by  one  or 
more 
justices. 


May  be  by 
one  justice 
unless  spe- 


Jurisdiction, 

707.  Every  complaint  and  information  shall  be  heard, 
tried,  determined  and  adjudged  by  one  justice  or  two  or  more 
justices  as  directed  by  the  Act  or  law  upon  which  the  complaint 
or  information  is  framed  or  by  any  other  Act  or  law  in  that 
behalf. 

2.  If  there  is  no  such  direction  in  any  Act  or  law  then  the 
complaint  or  information  may  be  heard,  tried,  determined  and 
adjudged  by  any  one  justice  for  the  territorial  division  where 
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the  matter  of  the  complaint  or  information  arose :  Provided  cial  Act 
that  every  one  who  aids,  abets,  counsels  or  procures  the  com-  Provides 
mission  of  any  offence  punishable  on  summary  conviction,  may 
be  proceeded  against  and  convicted  either  in  the  territorial  divi- 
sion or  place  where  the  principal  oflPender  may  be  convicted,  or 
in  that  in  which  the  offence  of  aiding,  abetting,  counselling  or 
procuring  was  committed.    55-56  V.,  c.  29,  s.  842. 

Territorial  limits.] — Defendant  was  tried  at  Belleville  before  the  police 
magistrate  of  the  county  of  Hastings  and  convicted  on  a  charge  of  iraud 
on  a  cheese  factory  in  Hastings,  an  offence  under  a  provincial  law.  It  was 
proved  that  the  milk  (alleged  to  have  been  fraudulently  handled)  had  been 
supplied  in  the  county  of  Lennox  and  Addington.  It  was  held  that  as  the 
supplying  was  not  within  Hastings  it  was  not  within  the  jurisdiction  of  the 
police  magistrate  of  Hastings.    R.  v.  Dowling  (1889),  17  O.R.  698. 

A  justice  of  the  peace  cannot  exercise  his  judicial  functions  outside  the 
limits  of  his  territorial  jurisdiction.  V^here,  therefore,  defendant  was 
brought  before  the  stipendiary  magistrate  for  the  county  of  Halifax 
charged  with  an  assault  committed  on  the  high  seas,  and  tried  and  con- 
victed at  the  office  of  the  stipendiary  magistrate  in  the  city  of  Halifax, 
which  was  outside  the  limits  of  the  county,  the  conviction  was  held  bad; 
but  the  opinion  was  expressed  that  if  the  conviction  had  been  made  at  the 
dwelling  house  of  the  magistrate,  though  outside  the  limits  of  his  juris- 
diction, the  conviction  might  have  been  covered  by  the  Imperial  Act,  9  Geo. 
I.,  ch.  7,  which  enacts  that  "if  any  justice  of  the  peace  shall  happen  to 
dwell  in  any  city  or  other  precinct  that  is  a  county  of  itself,  situate  in  the 
county  at  large  for  which  he  shall  be  appointed  a  justice,  although  not 
within  the  same  county,  it  shall  be  lawful  for  any  such  justice  to  grant 
warrants;  take  examinations,  and  make  orders,  for  any  matters  which  one 
or  more  justices  of  the  peace  may  act  in,  at  his  own  dwelling  house, 
although  such  dwelling  house  be  out  of  the  county  where  he  is  authorized 
to  act  as  a  justice,  and  in  some  city  or  other  precinct  adjoining,  that  is  a 
county  of  itself."    R.  v.  Hughes  (1884),  17  N.S.R.  (6  R.  &  G.)   194. 

Mandamus.] — In  cases  where  a  magistrate  has  authority  to  hear  and 
determine  a  matter,  but  refuses  to  do  so  to  the  frustration  of  justice,  the 
court  has  jurisdiction  in  the  exercise  of  its  mandatory  authority  to  direct 
him  to  hear  and  determine.  But  while  the  case  is  under  consideration  by 
him  the  court  will  not  issue  a  mandamus  to  control  his  conduct  of  the 
case,  or  to  prescribe  to  him  the  evidence  which  he  shall  receive  or  reject  as 
the  case  may  be.  R.  v.  Garden  (1879),  5  Q.B.D.  1,  5;  R.  v.  Gonnolly 
( 1891 ) ,  22  Ont.  R.  220,  226. 

Associate  justices.] — When  an  accused  person  is  summoned  to  aTiT)ear 
before  a  justice  of  the  peace  having  jurisdiction  to  conduct  the  proceedings 
without  associate  justices,  other  justices  of  the  peace  are  not  entitled  to 
interfere  in  the  preliminary  enquiry  or  summary  trial,  or  to  be  associated 
with  the  summoning  justice,  except  at  the  latter's  request.  R.  v.  McRae 
(1897),  2  Can.  Cr.  Case.  49  (Ont.). 

A  summary  conviction  by  the  magistrate  who  summoned  the  accused 
and  heard  the  charge  will  be  supported,  although  three  other  magistrates 
attended  the  hearing  and  purported  to  dismiss  the  charge,  if  the  latter 
magistrates  sat  without  the  request  or  consent  of  the  summoning  magis- 
trate.   Ibid. 

Where  a  single  justice  of  the  peace  has  authority  to  try  a  charge,  he 
may  ask  other  justices  to  sit  with  him  and  a  conviction  made  by  all  of 
them  jointly  is  valid.    The  King  v.  Leconte,  11  Can.  Cr.  Cas.  41. 
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Ahsence  of  accusedJ] — ^A  magistrate  has  no  jurisdiction  to  proceed  in 
,  the  absence  of  the  accused  in  a  sununary  proceeding,  without  evidence  that 
the  summons  was  serred  a  reasonable  time  before  the  hearing.  Where  the 
proof  of  service  of  the  summons  was  that  it  had  been  left  with  an  adult 
person  at  defendant's  house  on  the  date  preceding  the  hearing,  such  does 
not  constitute  evidence  upon  which  the  magistrate  could  adjudicate  upon 
the  question  of  reasonable  notice,  without  proof  of  the  hour  of  service  and 
the  distance  from  the  place  of  hearing.    He  (VBrien,  40  Oan.  Cr.  Gas.  142. 

Disqualification  of  justice.] — See  note  to  sec  705. 

One  justice  708«  Any  one  justice  may  receive  the  information  or  com- 

ac^before  pl&^t,  and  grant  a  summons  or  warrant  thereon,  and  issne 
hearing.  his  summons  or  warrant  to  compel  the  attendance  of  any  wit- 
nesses for  either  party,  and  do  all  other  acts  and  matters  neces- 
sary preliminary  to  the  hearing,  even  if  by  the  statute  in  that 
behalf  it  is  provided  that  the  information  or  complaint  shall  be 
heard  and  determined  by  two  or  more  justices. 
And  after  2.  After  a  case  has  been  heard  and  determined  one  justice 

hearing.        jj^^^  issue  all  warrants  of  distress  or  commitment  thereon. 
Need  not  be         3.  It  shall  not  be  necessary  for  the  justice  who  acts  before 
same  justice,  ^j.  ^fter  the  hearing  to  be  the  justice  or  one  of  the  justices  by 

whom  the  case  is  to  be  or  has  been  heard  and  determined. 

Justices  4.  If  it  is  required  by  any  Act  or  law  that  an  information 

must  be  pre-   or  complaint  shall  be  heard  and  determined  by  two  or  more 

wheni^ing.  J^Mrtices,  Or  that  a  conviction  or  order  shall  be  made  by  -two  or 

more  justices,  such  justices  shall  be  present  and  acting  together 

during  the  whole  of  the  hearing  and  determination  of  the  case. 

55-56  v.,  c.  29,  s.  842. 

Canada  Temperance  Act,] — ^Notwithstandine  this  section  where  a  pro- 
secution for  an  offence  under  the  Canada  Temperance  Act  is  to  be  pro- 
ceeded with  before  two  justices  of  the  peace,  the  information  must  be  laid 
before  two  justices.  Ex  parte  White  (1897),  3  Can.  Cr.  Cas.  94  (N.B.). 
Both  justices  must  concur  in  directing  the  issue  of  the  summons,  but  it  is 
not  necessary  that  the  information  or  the  summons  issued  thereon  should 
be  simed  by  more  than  one  of  such  justices.  R  ▼.  Ettinger  (1899),  3  Can. 
Cr.  Cas.  387  (N.S.).  •  , 

Title  to  709.  No  justice  shall  hear  and  determine  any  case  of  assault 

lands  coming  or  battery,  in  which  any  question  arises  as  to  the  title  to  any 

^"oQ^  lands,   tenements,   hereditaments,   or  any   interest   therein   or 

accruing  therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or 

any  execution  under  the  process  of  any  court  of  justice.    55-56 

v.,  c.  29,  s.  842. 

Question  of  title  to  lands.} — ^The  general  rule  of  law  applicable  to 
justices  exercising  summary  jurisdiction  is  that  they  are  not  to  convict 
where  a  real  question  as  to  the  right  to  property  is  raised  between  the 
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parties;  then  their  jurisdiction  ceases,  and  the  question  of  right  must  be 
settled  by  a  higher  tribunal;  for  the  justices,  by  convicting,  would  be 
settling  a  question  of  property,  conclusively  and  without  remedy,  if  their 
decision  happened  to  be  wrong.  Per  Blackburn,  J.,  in  R.  v.  Stimpson,  4 
B.  &  S.  301,  cited  by  Gait,  J.,  in  R.  v.  Davidson,  45  U.C.Q.B.  91. 

It  is  not  within  the  province  of  the  magistrate  to  decide  on  the  title  to 
lands,  but  merely  on  the  good  faith  of  the  parties  alleging  that  the  title 
is  called  in  question.    R.  v.  Davidson  (1880),  45  U.C.Q.B.  91. 

The  question  of  a  fair  and  reasonable  supposition  of  right  to  do  the  act 
complained  of  (e.g.,  removing  a  gate)  is  a  fact  to  be  determined  by  the 
justice,  and  his  decision  upon  a  matter  of  fact  will  not  be  reviewed;  R.  ▼. 
Malcolm  (1883),  2  Ont.  R.  511;  but  the  rule  does  not  apply  where  all  the 
facts  shew  that  the  matter  or  charge  is  one  in  which  such  reasonable  suppo- 
sition exists,  that  is,  where  the  case  and  the  evidence  are  all  one  way  and 
in  favour  of  the  defendant.    R.  v.  McDonald  (1886),  12  O.R.  381. 

In  The  King  v.  French,  18  Times  L.R.  440,  one  of  two  persons  who  had 
rights  of  common  over  a  piece  of  grass  land  assaulted  the  other,  who  was 
leading  a  horse  and  cart  across  the  land  in  question.  Upon  a  complaint 
against  him  for  assault  he  claimed  that  he  had  the  right  to  prevent  the 
pasture  from  being  injured  and  that  this  right  came  in  question  so  as  to 
oust  the  jurisdiction  of  the  justices.  But  the  court  held  that  the  claim 
was  a  frivolous  one,  and  had  nothing  to  do  with  th^  title  to  the  right  of 
common,  and  affirmed  a  conviction.  Jurisdiction  is  not  ousted  unless  the 
justices  would  indirectly  be  determining  some  question  of  title  between  the 
parties. 

Information  and  Complaint. 

710.  It  shall  not  be  necessary  that  any  complaint  upon  when  com- 
which  a  justice  may  make  an  order  for  the  payment  of  money  plaint  need 
or  otherwise  shall  be  in  writing,  unless  it  is  so  required  by  the  ^rJthiL" 
particular  Act  or  law  upon  which  such  complaint  is  founded. 

2.  Every  complaint  upon  which  a  justice  is  authorized  by  Or  under 
law  to  make  an  order,  and  every  information  for  any  offence  «>**^*>- 
or  act  punishable  on  summary  conviction,  may,  unless  it  is  by 

this  Part  or  by  some  particular  Act  or  law  otherwise  pro- 
vided, be  made  or  had  without  any  oath  or  affirmation  as  to  the 
truth  thereof. 

3.  Every  complaint  shall  be  for  one  matter  of  complaint  For  one 
only,  and  not  for  two  or  more  matters  of  complaint,  and  every  offence  or 
information  shall  be  for  one  offence  only,  and  not  for  two  or 

more  offences. 

4.  Every  complaint  or  information  may  be  laid  or  made  by  May  be  laid 
the  complainant  or  informant  in  person,  or  by  his  counsel  or  by  agent, 
attorney  or  other  person  authorized  in  that  behalf.     55-56*  V., 

c.  29,  s.  845. 

Laying  an  \nformation.'\ — ^An  information  should  include  a  statement 
of  the  following  particulars:    (1)  the  day  and  year  when  exhibited;    (2) 
the  place  where  exhibited;  (3)  the  name  and  style  of  the  justice  or  justices 

35— dUM  CODE. 
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before  who  it  is  exhibited,  and  (4)  the  charge  preferred.    Pritchard's  Q.S. 
Prac.  (1875),  1058. 

A  complaint  or  information  w  essential  as  the  foundation  of  summary 
proceedings,  and  without  it  the  justice  is  not  authorized  in  intermeddling, 
except  where  he  is  empowered  by  statute  to  convict  on  yiew.  Paley  on 
Ck)nvictions,  7th  ed.,  72;  1  Wms.  Saunders,  262,  n.  1;  R.  v.  Justices  of 
Bucks,  3  Q.B.  800,  807;  R.  v.  Bolton,  1  Q.B.  66;  R.  v.  Fuller,  1  Ld.  Raym. 
509;  R.  V.  Millard  (1853),  17  Jur.  400,  22  LJ.M.C.  108. 

The  proceeding  which  forms  the  groundwork  of  a  ''conviction"  is  termed 
laying  or  exhibiting  an  information,  while  the  proceeding  for  the  obtaining 
of  an  "order"  of  justices  is  termed  making  a  complaint.  Paley  on  Con- 
victions, 7th  ed.,  73. 

By  sub-sec.  2,  an  information  or  complaint  for  any  offence  or  act 
"punishable  on  summary  conviction"  need  not  be  under  oath  unless  spe- 
cially required  by  the  particular  Act  or  law.  The  statute  which  authorizes 
summary  proceedings  against  a  tenant  for  the  fraudulent  removal  of  goods 
is  one  of  these,  and  specially  requires  that  the  complaint  be  made  in  writ- 
ing by  the  landlord,  his  bailiff,  servant  or  agent;  II  Geo.  11.  (Imp.),  ch. 
19,  sec.  4;  and  a  conviction  under  that  Act  must  shew  that  the  complaint 
was  so  made.  R.  v.  Fuller,  2  D.  &  L.  98;  Coster  v.  Wilson,  3  M.  A;  W.  411; 
R.  V.  Davis,  5  B.  &  Ad.  551. 

When  information  must  he  sworn.] — A  summons  may  be  issued  upon 
an  information  before  a  justice  of  the  peace  for  an  offence  punishable  on 
summary  conviction,  although  the  information  has  not  been  sworn,  but  be- 
bore  a  warrant  can  be  issued  to  compel  the  attendance  of  the  accused,  there 
must  be  an  information  in  writing  and  under  oath  in  compliance  with  sec. 
654,  which  sec.  711  makes  applicable  to  summary  proceedings.  R.  v.  Wil- 
liam McDonald,  3  Can.  Cr.  Cas.  287. 

Information  upon  suspicion.'] — ^A  magistrate  has  no  jurisdiction  to 
issue  a  warrant  of  arrest  in  the  ftrst  instance  in  proceedings  under  the 
Summary  Convictions  clauses  of  the  Code,  upon  an  information  pledging 
the  informant's  suspicions  and  belief,  but  not  stating  the  grounds  therefor, 
without  first  examining  the  informant  or  his  witnesses  as  to  the  grounds 
of  suspicion.    Ex  parte  Grundy   (1906),  12  Can.  Cr.  Cas.  65  (N.B.). 

Where  the  attendance  of  the  accused  before  the  magistrate  has  been 
compelled  by  his  illegal  arrest  upon  a  warrant  issued  without  jurisdiction, 
and  objection  is  taken  on  the  hearing  but  overruled,  the  summary  con- 
viction will  be  quashed.    Ibid. 

An  information  to  lead  a  warrant  for  the  apprehension  and  trial  of  a 
person  charged  with  an  offence  punishable  on  summary  conviction  must 
disclose  reasonable  or  probable  grounds  for  believing  that  the  accused  com- 
mitted the  offence.  And  an  information  stating  that  the  deponent  has  just 
cause  to  suspect  and  believe,  and  does  suspect  and  believe,  that  the  accuscMl 
, committed  the  offence,  but  stating  no  grounds  of  suspicion,  does  not  justify 
the  issue  of  a  warrant,  unless  supplemented  by  the  examination  upon  oath 
of  the  informant,  or  of  his  witnesses,  to  prove  the  causes  of  suspicion.  The 
King  V.  Lizotte,  10  Can.  Cr.  Cas.  316. 

A  sworn  information  merely  stating  that  the  complainant  has  just  cause 
to  suspect  and  believe,  and  does  suspect  and  believe,  that  the  defendant  has 
committed  the  offence  charged,  will  not  alone  authorize  a  justice  to  issue  a 
warrant  of  arrest;  the  justice  must  enquire  into  the  facts  on  which  the 
informant's  belief  is  founded,  and  exercise  his  own  judgment  thereon.  Ex 
parte  Coffon,  11  Can.  O.  Cas.  48,  37  N.B.R.  122. 

On  a  charge  of  keeping  liquor  for  sale  contrary  to  the  Canada  Tem- 
perance Act,  the  accused  having  been  arrested  and  brought  before  the  mag- 
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isirate  to  answer  the  charge  upon  such  an  information  without  an  inquiry 
by  the  magistrate  into  the  grounds  of  suspicion,  the  magistrate  acquired 
no  jurisdiction  to  proceed  with  the  trial,  and  a  summary  conviction  was 
quashed.    Ibid. 

Where  the  complaint  is  laid  upon  information  and  belief,  and  the  causes 
of  suspicion  are  not  disclosed  therein,  the  justice  should  examine  the  com- 
plainant and  his  witnesses  ex  parte  imder  oath  touching  the  grounds  of  sus- 
picion; and  the  justice  should  grant  a  warrant  of  arrest  only  in  case  he 
himself  entertains  the  like  suspicion  as  a  result  of  such  investigation. 
Ibid. 

Compare,  as  to  informations  for  search  warrants,  Code  sec.  629. 

Concurrent  charge  of  separate  offences.] — In  Hamilton  v.  Walker,  [1892"| 
2  Q.B.  25,  H.,  was  charged  upon  two  informations  before  justices  of  the 
peace  under  different  sections  of  a  statute,  the  Indecent  Advertisements 
Act,  1889  (Imp.).  The  justices  having  heard  the  cose  on  the  first  informa- 
tion, were  asked  by  the  defendant's  solicitor  to  dismiss  it  but  they  reserved 
judgment  until  they  heard  the  other.  The  evidence  being  substantially  the 
same  in  both  cases,  the  court  quashed  both  convictions. 

The  last  mentioned  case  was  distinguished  in  the  later  decision  of  R. 
v.  Fry  (1898),  19  Cox  C.C.  135,  62  J.P.  457.  In  that  case  there  was  several 
separate  charges  against  the  same  defendant,  but  the  justices  satisfied  the 
court  that,  in  adjudicating  on  each  case,  they  applied  to  that  case  the 
evidence  that  was  given  with  reference  to  it  and  no  other.  It  was  held 
that  the  postponement  by  the  justices  of  the  decision  in  the  first  case  until 
they  had  disposed  of  the  other  cases  did  not  under  the  circumstances  render 
the  conviction  in  the  first  case  bad  in  law. 

So,  where  a  magistrate  trying  two  charges  against  the  same  defendant 
for  similar  offences,  reserved  judgment  in  the  first  case  until  after  the  trial 
of  the  second,  and  then  dismissed  the  first  charge  and  convicted  on  the 
second,  such  conviction  will  not  be  set  aside  on  certiorari  if  it  is  shewn 
that  the  magistrate  was  irovemed  in  each  case  solely  by  the  evidence 
therein  given.  R.  v.  Sing  (1902),  6  Can.  Cr.  Cas.  156  (B.C.),  per  Drake,  J.; 
R.  V.  Bullock,  8  Can.  Cr.  Cas.  8,  6  O.L.R.  663;  R.  v.  Reid,  12  Can.  Cr.  Cas. 
352. 

In  R.  V.  Burke  (No.  2)  (1904),  8  Can.  Cr.  Cas.  14,  40  C.L.J.  198  (N.S.), 
the  defendant  was  summoned  to  appear  before  the  stipendiary  magistrate 
to  answer  two  informations  for  selling  intoxicating  liquor  in  violation  of 
the  second  part  of  the  Canada  Temperance  Act.  Evidence  was  heard  in 
both  cases  and  both  cases  were  then  adjourned  until  a  subsequent  day 
when  judgment  was  given  convicting  defendant  under  one  information  and 
dismissing  the  other.  The  Supreme  Court  of  Nova  Scotia  held  that  the 
conviction  must  be  quashed,  the  magistrate  having  heard  evidence  in  both 
cases  and  had  them  pending  before  him  when  he  made  the  conviction,  and 
the  evidence  in  the  one  case,  although  dismissed,  being  calculated,  under 
the  circumstances  disclosed,  to  influence  the  magistrate  in  the  case  in  which 
defendant  was  convicted. 

A  single  conviction  for  two  separate  offences  may  be  quashed  although 
the  accused  did  not  appear  before  the  justice,  if  it  cannot  be  ascertained 
from  the  proceedings  themselves  for  which  separate  offence  the  justice 
intended  to  convict;  but  the  apnellant  will  not  be  allowed  his  costs  of 
the  appeal.    Simpson  v.  Lock,  7  Can.  Cr.  Cas.  294. 

Where  three  separate  charges  for  similar  offences,  each  committed 
within  a  few  days  of  the  other,  are  consecutively  tried  by  a  magistrate 
on  the  one  day  and  the  magistrate  announces  a  conviction  or  acquittal 
at  the  conclusion  of  each  case,  it  is  no  objection  to  the  validity  of  the 
trials  that  they  were  intermixed  by  the  reservation  of  the  question  of 
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punishment  until  after  the  conclusion  of  all  three  trials.     The  King  y. 
Bigelow,  8  Can.  Cr.  Cas.  132. 

Where  separate  convictions  have  been  irregularly  made  upon  one  infor- 
mation for  killing  two  dogs,  the  magistrate  may  return  to  a  certiorari 
a  single  amended  conviction  conforming  to  the  minute  of  adjudication 
and  apportioning  the  fine  and  damages  for  the  killing  of  each  dpg.  Ex 
parte  Grey  (1906),  12  Can.  Cr.  Cas.  481   (N.B.). 

If  an  information  can  only  be  laid  for  one  offence,  it  is  very  evident 
that  a  person  can  only  be  convicted  of  one  offence.  A  person  cannot  be 
charged  with  one  offence  and  convicted  of  two  offences.  R.  v.  Farrer  (1890), 
1  Terr.  L.R.  308. 

A  person  was  summoned  to  appear  before  two  justices  of  the  peace  to 
answer  two  charges  for  violations  of  the  Canada  Temperance  Act,  one  for 
selling  intoxicating  liquor  contrary  to  the  provisions  of  the  Act,  and  the 
other  for  keeping  such  liquor  for  sale.  After  hearing  evidence  on  the  first 
charge,  the  justices  heard  formal  evidence  of  the  service  of  the  second 
summons.  They  then  dismissed  the  second  charge  and  convicted  defendant 
on  the  first.  Held,  that  the  case  was  sufficiently  distinguished  from  Ham- 
ilton V.  Walker,  [1892]  2  <2.B.  25,  by  the  fact  that  no  evidence  was  heard 
on  the  second  charge  that  would  be  likely  to  prejudice  the  minds  of  the  jus- 
tices in  the  consideration  of  the  first.  R.  v.  Butler  (1896),  32  CLJ^.  594 
(N.S.). 

It  is  essential  to  the  validity  of  a  summary  conviction  that  the  party 
charged  should  be  convicted  of  a  single,  distinct,  positive  and  definite 
charge.  A  conviction  that  defendant  attempted  to  compound  a  certain 
offence  with  which  defendant  was  charged  with  a  view  of  stopping  or 
having  the  said  charge  dismissed  for  want  of  prosecution,'*  was  quashed 
on  the  ground  that  the  charge  was  laid,  in  the  alternative,  of  two  distinct 
offences,  and  the  conviction  was  not  of  one  of  the  offences,  but  of  one  or 
the  other  of  them.  R.  v.  Mabey  (1875),  37  U.C.Q.B.  248  (following  R.  v. 
Hoggard,  30  U.C.Q.B.  152). 

In  R.  V.  Hazen,  20  Ont.  Apn.  633,  it  was  held  that  the  disclosure  of  two 
offences  in  the  information  and  evidence  taken  in  reference  to  both  at  the 
trial  did  not  invalidate  the  conviction  for  a  single  offence;  or,  to  put  it  in 
another  way,  for  one  of  the  offences  alleged  in  the  information.  The  in- 
formation there  charged  that  the  defendant  "within  the  space  of  30  davs 
last  past,  to  wit,  on  the  30th  and  3l8t  days  of  July,  1892,  did  unlawfully 
sell  liquor,"  etc.  The  court  was  divided  in  opinion  as  to  whether  the  in- 
formation charged  two  several  offences,  or  only  the  single  offence  of  selling 
unlawfully  within  the  thirty  days,  but  it  was  held  that  the  defect  was  one 
"in  substance  or  form"  within  the  meaning  of  sec.  847,  and  did  not  in- 
validate an  otherwise  valid  conviction  for  a  single  offence.  R.  v.  Hazen 
(1893),  20  Ont.  App.  R.  633. 

If  objection  is  taken  before  the  magistrate,  all  but  one  charge  should 
be  struck  out  and  evidence  heard  as  to  that  one  only.  R.  v.  Alward  (1894), 
25  Ont.  R.  519;  R.  v.  Austin.  10  Can.  Cr.  Cas.  34. 

A  conviction  for  keeping  a  house  of  ill-fame  on  a  date  named,  "and  on 
other  days  and  times  before  that  day,"  is  sufficiently  certain  as  to  time  and 
does  not  constitute  a  charge  of  a  distinct  offence  upon  each  of  those  days. 
R.  V.  Williams   (1876),  37  U.C.Q.B.  540;  Onley  v.  Gee,  30  L.J.M.C.  222. 

Where  the  objection  taken  by  the  defendant  that  the  information 
charged  more  than  one  offence  was  overruled,  and  evidence  was  taken  upon 
the  several  charges  until  the  conclusion  of  the  prosecutors'  case  when  all 
but  one  were  abandoned,  a  conviction  upon  that  one  is  invalid  and  should  be 
quashed  on  appeal.    The  King  v.  Austin.  10  Can.  Cr.  Cas.  34. 
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Summons  and  Warrant. 

711.   The  provisions  of  Parts  XIII.   and  XIV.   relating  Compelling? 
to  compelling  the  appearance  of  the  accused  before  the  justice  app^a^ance. 
receiving  an   information  for  an   indictable   offence   and   the 
provisions   respecting  the  attendance    of  witnesses   on  a    pre- 
liminary inquiry  and  the  taking  of  evidence  thereon,  shall, 
so  far  as  the  same  are  applicable,  except  as  varied  by  the  sections 
immediately  folloifnng,  apply,  to  any  hearing  under  the  pro- 
visions of  this  Part :  Provided  that  whenever  a  warrant  is  Proviso, 
issued  in  the  first  instance  against  a  person  charged  with  an  Copy  of 
offence  punishable  under  the  provisions  of  this  Part,  the  justice  ^*^JI^ed. 
issuing  it  shall  furnish  a  copy  .or  copies  thereof,  and  cause  a 
copy  to  be  served  on  the  person  arrested  at  the  time  of  such 
arrest. 

2.  Nothing  herein  contained  shall  oblige  any  justice  to  issue  Summons 
any  summons  to  procure  the  attendance  of  a  person  charged  necessary 
with  an  offence  by  information  laid  before  such  justice  when- "" 
ever  the  application  for  any  order  may,  by  law,  be  made  ex 
parte.    55-56  V.,  c.  29,  s.  843. 

Discretion  aa  to  tDorrant  of  arrest] — ^The  combined  effect  of  sees.  656 
and  711  of  the  Code  is  that  it  is  discretionary  with  the  magistrate  to 
issue  either  a  summons  or  a  warrant  as  he  may  deem  best.  R.  v.  McGregor 
(1895),  2  Can.  Cr.  Cas.  410,  413.  But  the  information  must  be  upon 
oath  where  a  warrant  is  asked.  R.  v.  McNutt,  3  Can.  Cr.  Cas.  184  (N.S.) ; 
K.  ▼.  McDonald  (1896),  3  Can.  Cr.  Cas.  287. 

The  nmgistrate  is  himself  to  exercise  the  discretionary  power  which  is 
given  him  under  Code  sees.  655  and  711  to  issue  either  a  summons  or  a 
warrant  on  a  sworn  information  received  by  him,  that  being  a  judicial  act. 
R.  V.  Ettinger  (1899),  3  Can.  Cr.  Cas.  387,  32  N.S.R.  176;  R.  v.  McGregor 
(1895),  2*Can.  Cr.  Cas.  410,  413  (Ont.) ;  Thompson  v.  Desnoyers  (1899), 
3. Can.  Cr.  Cas.  68   (Que.). 

A  justice  of  the  peace  who  issues  a  warrant  of  arrest  without  inquir- 
ing into  the  grounds  which  the  complainant  had  to  suspect  the  accused, 
becomes  liable  towards  the  latter  under  the  laws  of  Quebec,  when  the  com- 
plaint was  not  justified  by  any  serious,  reasonable  or  plausible  ground. 
Murfina  v.  Sauve  (1901),  6  Can.  Cr.  Cas.  275   (Que.). 

Informations  and  complaints."] — See  sec.  710. 

Process  ewecuted  by  unqualified  person.] — By  Code  sec.  658  (4)  a  sum- 
mons is  to  be  served  *%y  a  constable  or  other  peace  officer,"  and  a  warrant 
to  apprehend  may  be  executed  by  "any  constable  named  therein  or  by  any 
one  of  the  constables  to  whom  it  is  directed,  whether  or  not  the  place  in 
which  it  is  to  be  executed  is  within  the  place  for  which  he  is  a  constable." 

But  if  the  accused  is  in  fact  present  before  the  magistrate,  and  the  magis- 
trate has  jurisdiction  over  the  person  and  the  offence,  he  may  lawfully 
proceed  with  the  hearing  of  the  charge,  notwithstanding  that  the  warrant 
on  which  the  accused  was  arrested  was  executed  by  a  person  not  legally 
qualified  for  that  purpose.    Ex  parte  Giberson,  4  Can.  Cr.  Cas.  537. 
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Suh9titution<il  service  of  aummons.] — ^By  Code  sec.  658,  made  applicable 
to  proceedings  under  this  part  by  sec.  711,  every  summons  issued  by  a 
justice  under  this  Act  shall  be  directed  to  the  accused,  and  shall  require 
him  to  appear  at  a  time  and  place  to  be  therein  mentioned. 

Every  such  summons  shall  be  served  by  a  constable  or  other  peace 
officer  upon  the  person  to  whom  it  is  directed,  either  by  delivering;  it  to 
him  personally  or,  if  such  person  cannot  conveniently  be  met  with,  by 
leaving  it  for  him  at  his  last  or  most  usual  place  of  abode  with  some  inmate 
thereof  apparantly  not  under  sixteen  years  of  age.     Section  658   (4). 

The  service  of  any  such  summons  may  be  proved  by  the  oral  testimony 
of  the  person  effecting  the  same  or  by  the  affidawt  of  such  person  pur- 
porting to  be  made  before  a  justice.    Section  568  (5). 

In  the  Queen  v.  Gibson  (1896),  (unreported)  referred  to  in  10  Can. 
Cr.  Cas.  135  (n),  the  Supreme  Court  of  >iova  Scotia  quashed  a  sununary 
conviction  for  a  violation  of  the  second  part  of  the  Canada  Temperance 
Act  on  the  ground  that  the  affidavit  of  the  service  of  summons  did  not 
state  that  the  said  summons  was  left  for  the  defendant  at  his  last  or  most 
usual  place  of  abode  with  some  inmate  thereof  apparently  not  under  six- 
teen years  of  age,  nor  that  the  defendant  could  not  at  the  time  of  such 
service  be  conveniently  met  with. 

The  magistrate  acquires  no  jurisdiction  over  the  person  of  the  defendant 
while  he  is  out  of  the  province,  and  a  conviction  made  on  service  of  the 
summons  upon  his  wife  at  his  last  place  of  abode  in  the  province  (sec. 
658  (-2)  ),  will  be  removed  by  certiorari  and  quashed  on  an  affidavit  made 
by  the  defendant  that  from  a  date  prior  to  the  laying  of  the  information 
until  after  the  hearing  he  had  been  continuously  out  of  the  province.  Ex 
parte  Donovan  (1804),  3  Can.  Cr.  Cas.  286  (N.B.) ;  Ex  parte  Fleming, 
14  C.L.T.  106;  Ex  parte  Simpson  (N.B.),  37  C.L.J.  510.  Where  substitu- 
tional service  is  relied  on,  there  must  be  proof  that  the  person  served  for 
the  defendant  was  an  inmate  of  the  defendant's  last  or  most  usual  place 
of  abode,  and  that  such  person  was  apparently  of  the  age  of  sixteen  years 
or  upwards,  and  service  on  a  hotel  clerk  at  the  hotel  of  which  the  defendant 
was  the  proprietor,  and  in  which  the  proprietor  usually  resided  was  held  in- 
sufficient without  proof  that  the  hotel  clerk  made  the  hotel  his  place  of 
residence.  Ex  parte  Wallace,  19  C.L.T.  406.  But  service  on  a  person 
proved  to  be  of  the  required  age  and  to  be  employed  at  the  defendant's 
residence  as  a  domestic  servant  would  seem  to  be  sufficient.  R.  v.  Chandler, 
14  East  267. 

If  the  summons  is  not  served  personally  the  nature  of  it  must  be  ex- 
plained to  the  person  with  whom  it  is  left.  Ex  parte  Quirke  (1897),  33 
C.L.J.  405;  R.  v.  Smith  (1875),  L.R.  10  Q.B.  604.  It  must  also  be 
shewn  by  affidavit  or  oral  testimony  that  the  defendant  could  tiot  be  con- 
veniently met  with,  so  as  to  effect  personal  service.  R.  v.  Carrigan,  17 
C.L.T.  224. 

If  a  magistrate's  summons  is  issued  on  an  information  purporting  to 
have  been  sworn  at  a  specified  time  and  place«  and  the  defendant  appears 
thereon  and  pleads  to  the  charge,  the  proceedings  will  not  be  quashed  on 
certiorari  because  it  is  afterwards  shewn  that  the  information  was  not  in 
fact  sworn  at  such  time  and  place.  Ex  parte  Sonier  (1896),  2  Can.  Cr. 
Cas.  121    (N.B.). 

A  person  who  appears  in  answer  to  a  summons,  and  takes  his  trial  and 
his  chance  of  acquittal,  is  considered  as  having  waived  any  objection  to  the 
summons.    R.  v.  Justices  of  Carrick-on-Suir,  16  Cox  C.C.  571;  R.  v.  Hazen 
(1893),  20  Ont.  App.  633. 

The  fixing  of  an  inconvenient  place  for  hearing  is  improper,  but  within 
the  jurisdiction  of  the  justice  of  the  peace  and  therefore  not  reviewable 
on  motion  for  prohibition.     R.  v.  Chipman    (1897),  1  Can.  Cr.  Cas.  81 
(B.C.). 
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Wh^re  the  proof  of  service  of  the  summons  was  that  it  had  been  left 
with  an  adult  person  at  defendant's  house  on  the  date  preceding  the 
hearing,  such  does  not  constitute  evidence  upon  which  the  nuigistrate 
could  adjudicate  upon  the  question  of  reasonable  notice,  without  oroof 
of  the  hour  of  service  and  the  distance  from  the  place  of  hearing.  Re 
O'Brien   (1906),  10  Can.  Cr.  Cas.  142    (P.E.L). 

The  proof  of  service  of  a  magistrate's  summons  served  substitutionally 
must  shew  that  the  defendant  could  not  be  conveniently  served  in  person, 
and  that  the  adult  person  substitutionally  served  for  him  at  the  defendant's 
place  of  abode  is  an  inmate  thereof.  Re  Barron  (1897),  4  Can.  Cr.  Cas. 
466  (PJ:.!.). 

Where  proof  of  the  substitutional  service  becomes  necessary  in  order  to 
enable  the  magistrate  to  proceed  with  the  trial,  and  is  defective  in  both  of 
such  particulars,  the  conviction  will  be  quashed  on  certiorari,  nor  will  evi- 
dence be  received  in  the  certiorari  proceedings  to  supplement  the  proof  of 
service  given  before  the  magistrate.    Ibid. 

In  an  English  case  a  summons  served  at  8  a.m.  to  appear  at  a  petty 
sessions  eight  miles  distant  on  the  following  day  to  answer  a  charge  of 
assault  was  held  to  be  well  served,  although  the  defendant  was  not  at  home 
when  the  summons  was  left  and  did  not  return  home  until  11  p.m.  of  the 
day  of  service;  and  on  the  non-appearance  of  the  accused  the  justices  were 
justified  in  proceeding  ex  parte.  Ex  parte  Williams,  21  Eng.  L.J.  46.  But 
where  a  summons  was  left  on  March  10th  with  defendant's  mother  at  his 
usual  place  of  abode,  requiring  him  to  appear  on  March  12th,  but  defen- 
dant/ a  fisherman,  described  in  the  summons  as  a  stonemason,  had  gone  to 
sea  on  March  9th  and  did  not  return  until  April  19th,  a  conviction  made 
ex  parte  was  quashed.     Re  William  Smith,  L.R.  10  Q.B.  604. 

A  summons  should  be  served  on  the  party  a  reasonable  time  previously 
to  the  hearing,  although  it  may  not  be  required  by  the  express  words  of 
the  Act  of  Parliament  creating  the  offence;  it  being  contrary  to  the 
spirit  of  our  laws  that  anyone  should  be  convicted  without  having  an 
opportunity  of  being  heard  in  his  own  defence.  R.  v.  Benn,  6  T.R.  198; 
R.  V.  JJ.  Stafford,  6  N.  A  M,  94.  See  R.  v.  Jenkins,  26  J.P.  776.  The 
justices  are  the  proper  judges  whether  the  summons  has  been  served  a 
reasonable  time  before  the  hearing.    Re  W^illiams,  21  L.J.  46. 

It  was  held  in  R.  v.  Smith,  L.R.  10  Q.B.  604;  23  W.R.  623;  39  J.P. 
614,  that  it  was  hot  sufficient  service  to  leave  a  summons  for  a  fisherman 
(described  as  a  stonemason)  with  his  mother  at  his  usual  place  of  abode 
on  March  10th,  to  answer  a  charge  on  the  12th;  the  conviction  made  in 
his  absence  was  quashed,  and  damages  were  obtained  in  an  action  brought 
against  the  convicting  justices.  But  where  a  summons  was  left  at  a 
defendant's  house  on  September  6th  (a  Saturday),  and  did  not  come  to  his 
hands  till  the  morning  of  the  10th,  the  day  of  hearing,  when  he  received 
it  by  post  at  Jersey,  and  tel^raphed  to  the  chairman  of  the  justices,, 
giving  some  explanation,  and  his  foreman  asked  for  an  adjournment,  but 
the  justices  convicted,  it  was  held  a  certiorari  to  quash  could  not  be 
granted,  as  the  justices  were  satisfied  that  there  was  reasonable  time  to 
instruct  a  solicitor  if  so  inclined.  R.  v.  JJ.  Cambridgeshire,  44  J.P.  168. 
Justices  should,  however,  see  that  the  circumstances  are  such  as  to  give 
them  a  good  reason  to  believe  that  the  summons  has,  in  fact,  come  to 
defendant's  knowledge  before  he  is  tried  and  sentenced  in  his  absence  for 
an  alleged  criminal  offence;  where  there  is  any  doubt  about  the  service 
the  better  course  is  to  issue  a  warrant  under  sees.  718  and  660  (6)  and 
adjourn  the  hearing.    Stone's  Justice,  34ed.,  p.  728. 

Summons  against  corporation,] — The  procedure  of  the  Criminal  Code  of 
Canada  as  to  summary  convictions  applies  as  well  to  corporations  as  to 
iiatural  persons.     R.  v.  Toronto  Ry.  Co.    (1898),  2  Can.  Cr.  Cas.  471. 
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Notice  to  a  corporation  of  a  summons  by  justices  may  be  ^ven  in  a  manner 
similar  to  a  notice  of  indictment  under  Cr.  Code  718.     Ibid. 

And  see  note  to  sec.  706. 

Process  on  Sunday,] — Except  where  the  statute  has  authorized  it,  pro- 
cess cannot  be  issued  on  a  Sunday  for  offences  punishable  only  on  summary 
convictions.  R.  v.  Winsor  (1866),  L.R.  1  Q.B.  289.  It  would  follow  that 
a  summons  cannot  be  issued  on  a  Sunday  under  this  Part  but  under  Code 
sees.  661  and  711  a  warrant  of  arrest  issued  to  compel  the  appearance  of 
the  accused  may  be  issued  on  a  Sunday  or  on  a  statutory  holiday.  But 
a  warrant  of  commitment  following  a  conviction  is  not  within  those  sections 
and  an  arrest  on  Sunday  in  default  of  payment  of  a  fine  is  unlawful.  Ex 
parte  Freeker   (1897),  33  C.L.J.  248   (N.S.). 

Backing  7 12.  The  provisions  of  section  six  hundred  and  sixty-two 

warran  s.  relating  to  the  endorsement  of  warrants  shall  apply  to  the  case 
of  any  warrant  issued  under  the  provisions  of  this  Part  against 
the  accused,  whether  before  or  after  conviction,  and  whether 
for  the  apprehension  or  imprisonment  of  any  such  person. 
55-56  v.,  c.  29,  s.  844. 

Backing  warrant  of  commitment.] — ^Where  a  warrant  of  commitment 
was  issued  in  one  county  against  the  accused  who  was  not  then  in  custody, 
and  he  was  arrested  thereunder  in  another  county  without  any  endorse- 
ment of  the  warrant,  and  was  brought  back  to  the  county  in  which  the 
warrant  issued,  and  there  imprisoned  as  the  warrant  directed,  the  ir- 
regular arrest  is  not  a  ground  for  releasing  the  accused  on  habeas  corpus. 
R.  V.  Whiteside  (1904),  8  Can.  Cr.  Cas.  478   (Ont.). 

Summons  for  718.  A  summons  may  be  issued  to  procure  the  attendance, 
^f  ^°**«r"*  on  the  hearing  of  any  charge  under  the  provisions  of  this  Part 
tion.  *  of  a  witness  who  resides  out  of  the  jurisdiction  of  the  justice 

before  whom  such  charge  is  to  be  heard. 
Summons  2.  Every  such  summons  and  every  warrant  issued  to  procure 

and  warrant  q^q  attendance  of  a  witness,  whether  in  consequence  of  refusal 

served  bv  /  .  * 

peace  officer,  by  such  witness  to  appear  in  obedience  to  a  summons  or  other- 
wise, may  be  respectively  served  and  executed  by  the  constable 
or  other  peace  officer  to  whom  the  same  is  delivered  or  by  any 
other  person,  as  well  beyond  as  within  the  territorial  division  of 
the  justice  who  issued  the  same.    55-56  V.,  c.  29,  s.  848.  * 

No  warrant  or  other  process  can  be  issued  on  a  Sunday  for  oflfences 
punishable  only  on  summary  conviction  except  as  authorized  by  sees.  661 
and  711,  63  J.P.  755;  R.  v.  Winsor  (1886),  L.R.  1  Q.B.  289. 

Where  a  warrant  was  issued  by  one  magistrate  for  the  apprehension  of 
the  defendant  to  be  brought  before  him  or  a  justice  of  the  peace  for  the 
county  and  the  accused  was  brought  before  another  magistrate,  thereon 
convicted  and  fined,  and  subsequently  the  magistrate  who  had  issued  the 
warrant  caused  the  defendant  to  be  summoned  before  him  for  the  same 
offence,  and  convicted  and  fined  him,  refusing  to  receive  evidence  of  the 
prior  conviction,  the  court  quashed  the  second  conviction  with  costs.  R.  v. 
Bernard  (1884),  4  O.R.  603. 
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Trial. 

714,  The  room  or  place  in  which  the  justice  sits  to  hear  tod  Hearing  in 
try  any  complaint  or  information  shall  be  deemed  an  open  and  ^^^  ^ 
public  court,  to  which  the  public  generally  may  have  access  so 

far  as  the  same  can  conveniently  contain  them.    55-56  V.,  c.  29, 

S.    o4«/. 

Exclusion  of  public  in  certain  cases.] — ^An  order  that  the  public  be  ex- 
cluded during  the  tri  il  from  the  room  or  place  in  which  the  court  is  held 
may  be  made  if  the  justice  is  of  opinion  that  such  order  will  be  in  the 
interests  of  public  morals.  Section  645  (2).  The  latter  section  is  not 
to  be  construed  by  implication  or  otherwise  as  limiting  any  power  here- 
tofore possessed  at  common  law  by  the  presiding  judge  or  other  presiding 
officer  of  any  court  of  excluding  the  general  public  from  the  court  room  in 
any  case  when  such  judge  or  officer  deems  such  exclusion  necessary  or 
expedient.    Section  645  (3). 

View,] — In  a  summary  proceeding  for  an  illegal  sale  of  liquor  under 
the  Indian  Act,  a  conviction  was  quashed  where,  after  the  close  of  the 
evidence,  the  magistrate  went  alone  and  took  a  view  of  the  place  of  sale, 
and  so  stated  when  giving  his  judgment,  and  this  notwithstanding  that 
the  defendant  was  present  when  the  view  was  had.  Re  Sing  Kee  (1901), 
6  Can.  Cr.  Cas.  86   (B.C.). 

715.  The  person  against  whom  the  complaint  is  made  or  counsel  for 
information  laid  shall  be  admitted  to  make  his  full  answer  and  defendant, 
defence  thereto,  and  to  have  the  witnesses  examined  and  cross- 
examined  by  counsel,  solicitor  or  agent  on  his  behalf. 

2.  Every  complainant  or  informant  in  any  such  case  shall  be  Or  for  com- 
at  liberty  to  conduct  the  complaint  or  information,  and  to  have  p'ainant  or 
the  witnesses  examined  and  cross-examined,  by  counsel  or  at- 
torney on  his  behalf.    55-56  V.,  c.  29,  s.  850. 

Full  answer  and  defence.] — The  accused  is  not  denied  the  right  to  make 
''full  answer  and  defence"  to  the  charge  by  reason  of  the  magistrate 
having  stated,  after  hearing  the  evidence  for  the  prosecution,  that  a  denial 
on  oath  by  the  accused  would  not  alter  his  opinion  as  to  his  guilt.  R.  v. 
McGregor  (1895),  2  Can.  Cr.  Cas.  410;  26  O.R.  115. 

Where  one  of  two  magistrates  hearing  an  information  was  called  as  a 
witness  for  the  defence  but  refused  to  be  sworn  and  give  evidence,  and  the 
associate  magistrate  refused  to  use  his  authority  to  require  him  to  be 
aworn.  it  was  held  that  the  defendant  was  thereby  deprived  of  the  right 
of  making  a  full  defence,  and  his  conviction  was  quashed  on  this  ground. 
It  was  also  held  that  his  being  called  as  a  witness  did  not  of  itself  dis- 
qualify him  from  further  acting  in  the  case.  R.  v.  Sproule  (1887),  14 
O.R.  376.  That  case  was,  however,  disapproved  in  R.  v.  Brown  (1888),  16 
CR.  375,  where  it  was  held  that  the  defendant  is  iiot  entitled  to  shew  by 
-witnesses  at  the  hearing  that  the  magistrate  had  a  disqualifying  interest 
in  the  case. 

Where  in  summary  proceedinirs  it  is  desired  to  call  the  presiding  magis- 
trate as  a  witness,  the  application  should  be  supported  by  an  affidavit 
Btating  not  only  that  the  magistrate  is  a  necessary  and  material  witness, 
and  that  the  application  is  made  in  good  faith,  but  disclosing  specifically 
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what  the  party  proposes  to  prove  by  the  magistrate's  testimony.     Ex  p. 
Hebert   (1898),  4  Can.  Cr.  Cas.  163   (N.B.). 

Where  the  presiding  magistrate  is  called  as  a  witness  for  the  defence 
but  refuses  to  be  sworn  a  summary  conviction  made  without  his  evidence 
should  not  be  quashed  unless  it  is  shewn  that  the  request  to  have  the  magis- 
trate called  as  a  witness  was  made  in  good  faith  by  the  defence,  that  the 
magistrate  could  give  material  evidence  and  that  the  accused  was  therefore 
prejudiced.    Ex  p.  Flannagan  (1897),  2  Can.  Cr.  Cas.  513,  34  N.B.R.  326. 

Re-examination  of  tcitneaa  on  new  matter.] — If  upon  a  summary  hear- 
ing the  justice  permits  the  prosecution,  in  re-examination  of  a  witness, 
to  open  up  new  matter  although  objection  was  taken  by  the  defence,  he 
must  also  allow  the  accused  to  cross-examine  upon  such  new  matter:  but 
if  permission  to  again  cross-examine  is  not  applied  for,  the  proceed- 
ings are  not  objectionable  because  of  such  re-examination.  R.  v.  Perras 
(1904),  9  Can.  Cr.  Cas.  364  (Alta.). 

Where  the  accused  was  summoned  for  the  day  following  the  service 
of  the  summons  and  the  charge  was  then  amended 'as  to  the  date  of  the 
offence,  the  accused  was  entitled  to  an  adjournment  without  bein?  put 
on  terms  of  paying  the  costs  of  the  day,  and  the  refusal  of  same  was  a 
denial  of  his  right  to  make  full  answer  and  defence.  R.  v.  Farrell  ( 1907 ) , 
12  Can.  Cr.  Cas.  524,  15  O.L.R.  100. 

Appearance  by  counsel,] — ^A  solicitor  appearing  for  the  accused  at  a 
trial  before  a  magistrate  of  a  charge  of  a  second  or  subsequent  offence 
against  the  Canada  Temperance  Act  represents  his  clients  for  the  pur- 
pose of  being  interrogated  as  to  the  previous  conviction  although  the 
client  is  not  then  present;  and  the  magistrate  on  his  failure  to  answer,  is 
justified  in  receiving  evidence  of  the  previous  conviction.  R.  v.  O'Hearon 
(1901),  5  Can.  Cr.  Cas.  187   (N.S.). 

Defendant  appeared  by  counsel  under  protest  claiming  that  the  service 
was  invalid  because  the  constable  who  effected  it  was  not  authorized  for 
that  district.  After  cross-examining  the  constable,  defendant's  counsel 
withdrew  and  the  case  proceeded  to  conviction.  It  was  held  that  the  de- 
fendant had  waived  his  right  to  object  on  the  ground  of  defective  service. 
R.  V.  Itoherty,  32  N.S.R.  236,  3  Can.  Cr.  Cas.  505. 

The  defendant's  appearance  by  counsel  upon  the  return  of  8  magis- 
trate's summons  is  a  waiver  of  any  irregularity  in  respect  of  the  ser- 
vice not  having  been  effected  by  a  pace  officer,  although  counsel  objects 
on  that  ground  to  the  hearing  being  proceeded  with.  The  absence  of 
defendant's  counsel  from  the  adjourned  sittings  at  which  the  magistrate 
pronounced  his  judgment,  the  evidence  having  been  closed  at  the  former 
sittings  at  which  counsel  appeared,  does  not  affect  the  power  of  the 
magistrate  to  convict,  notwithstanding  any  such  irregularity  in  the  ser- 
vice.   R.  V.  Doherty,  3  Can.  Cr.  Cas.  605,  32  N.S.R.  236. 

716.  Every  witness  at  any  hearing  shall  be  examined  upon 
oath  or  affirmation,  by  the  justice  before  whom  such  witness 
appears  for  the  purpose  of  being  examined. 

2.  A  judge  of  any  superior  or  county  court  may  appoint  a 
commissioner  or  commissioners  to  take  the  evidence  upon  oath 
of  any  person  who  resides  out  of  Canada  and  is  stated  to  be  able 
to  give  material  information  relating  to  an  offence  for  which 
a  prosecution  is  pending  under  this  Part,  or  relating  to  any 
person  accused  of  such  oflPence,  in  the  circumstances  and  in  the 
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manner,  mutatis  mutandis,  in  whiph  he  might  do  so  under  sec- 
tion nine  hundred  and  ninety-seven;  and  all  the  provisions 
of  the  said  section,  in  respect  of  matters  arising  thereunder, 
shall  apply  mutatis  mutandis  to  matters  arising  under  this  Proviso, 
section :  Provided  that  no  such  appointment  shall  be  made  with- 
out the  consent  of  the  Attorney  General.  55-56  V.,  c.  29,  s.  851 ; 
6  E.  VII.,  c.  5,  8.  1. 

Depositions,] — For  the  purposes  of  the  inquii^  the  justice  shall  take 
the  evidence  of  witnesses  both  for  the  complainant  and  accused  in  the 
manner  provided  by  Part  XIV.  in  the  case  of  a  preliminary  inquiry.  But 
with  this  difference  that  in  a  hearing  under  this  Part  the  witnesses  need 
not  sign  their  depositions.    Code  sec.  721. 

It  is  a  principle  and  rule  of  the  first  consequence  in  every  system  of 
jurisprudehce  which  assumes  to  decide  fairly  the  rights  of  a  controversy, 
that  both  parties  shall  be  heard.  Re  Holland^  37  U.C.Q.B.  214.  In  the 
absence  of  any  provision  expressly  taking  away  the  rifi^ht  to  examine  them, 
witnesses  for  the  defence  are  admissible  as  a  matter  of  unquestionable 
right.  R.  V.  Washington  (1881),  46  U.C.Q.B.  221,  233;  R.  v.  Sproule 
( 1887 ) ,  14  Ont.  R.  375. 

Re-ewamination  of  tDttnesa  on  new  matter,'] — If  upon  a  summary  hear- 
ing the  justice  permits  the  prosecution,  in  re-exammation  of  a  witness, 
to  open  up  new  matter  although  objection  was  taken  by  the  defence,  he 
must  also  allow  the  accused  to  cross-examine  upon  such  new  matter;  but 
if  permission  to  a^ain  cross-examine  is  not  applied  for,  the  proceedings 
are  not  objectionable  because  of  such  re-examination.  The  King  v.  Perras, 
9  Can.  Cr.  Cas.  364. 

717»  If  the  information  or  complaint  in  any  case  negatives  Prosecutor 
any  exemption,  exception,  proviso  or  condition  in  the  statute  "«®<*  ^®* 
on  which  the  same  is  founded  it  shall  not  be  necessary  for  the  Xly^^  ^^**" 
prosecutor  or  complainant  to  prove  such  negative,  but  the  de- 
fendant may  prove  the  affirmative  thereof  in  his  defence  if  he 
wishes  to  avail  himself  of  the  same.    55-56  V.,  c.  29,  s.  852. 

yegativing  exception  in  information.] — If  the  statute  creates  an  offence 
with  an  exemption  or  exception  the  statement  of  which  is  necessary  to 
properly  charge  the  offence^  and  such  exemption  or  exception  is  not  nega- 
tived in  the  information,  Code  sec.  717  does  not  apply  to  cast  upon  the 
accused  the  onus  of  proving  himself  within  the  exception.  R.  v.  Boomer 
(1007),  13  Can.  Cr.  Cas. 

Where  such  exemption  is  not  negatived  in  the  information  and  there  is 
no  evidence  before  the  magistrate  on  the  point,  the  court  hearing  an 
appeal  from  a  summary  conviction  cannot  amend  the  proceedings  by 
inserting  the  exception  in  the  charge  and  re-hear  the  case  as  upon  an 
amended  charge.  And  if  such  exemption  is  not  stated  in  the  information 
and  no  evidence  is  given  in  respect  of  the  exemption,  a  summary  conviction 
including  it  must  be  quashed  for  want  of  evidence  to  support  it.     Ibid. 

In  Simpson  v.  Ready,  12  M.  &  W.,  Baron  Alderson  said:  "There  is  a 
manifest  distinction  between  a  proviso  and  an  exception.  If  an  exception 
occurs  in  the  description  of  the  offence  in  the  statute,  the  exception  must 
be  negatived.     But  if  the  exception  comes  by  way  of  proviso,  and  does 
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not  alter  the  offence,  but  merely  states  what  persons  are  to  take  advantage 
of  it,  then  the  defence  must  be  specially  pleaded,  or  may  be  given  in 
evidence  under  the  general  issue,  according  to  circumstances."  See  also 
R.  V.  Bryan,  2  Str.  1102;  R.  v.  Boscowitz,  4  B.C.R.  132. 

Where  a  conviction  for  selling  liquor  on  a  Sunday  omitted  to  state 
that  the  liquor  was  not  supplied  upon  a  requisition  for  medicinal  pur- 
poses, it  was  held  bad  where  the  prohibitory  enactment  was  immediately 
followed  by  the  words  following,  "save  and  except  in  cases  where  a 
requisition  for  medicinal  purposes,  signed  by  a  licensed  medical  practitioner, 
or  by  a  justice  of  the  peace  is  produced  by  the  vendee  or  his  agent." 
R.  V.  White  (1871).  21  U.C.C.P.  354. 

A  conviction  under  the  Ontario  Municipal  Act  for  peddling  without  a 
license  is  bad  if  it  does  not  negative  the  exceptions  contained  in  the 
proviso  of  the  enacting  clause,  and  it  cannot  be  amended  unless  the  evi- 
dence shews  whether  or  not  the  defendant's  acts  came  within  the  exceptions. 
R.  V.  Smith  (1899),  3  Can.  Cr.  Cas.  383  (Ont.) ;  R.  v.  McFarlane  (1897), 
33  Can.  Law  Jour.  119. 

In  The  Queen  v.  Nunn  (1884),  10  P.R.  395  (Ont.),  it  was  held  that 
an  exception  by  way  of  proviso  in  a  by-law  need  not  be  negatived  in  either 
the  commitment  or  the  conviction.  This  was  followed  in  R.  v.  Strauss 
(1897),  1  Can.  Cr.  Cas.  103    (B.C.). 

By  Code  sees.  1124  and  1125,  no  conviction  or  order  made  by  any 
justice,  and  no  warrant  for  enforcing  the  same,  shall,  on  being  removed 
by  certiorari,  be  held  invalid  for  any  irregularity,  informality  or  in- 
sufficiency therein,  if  the  court  or  judge  before  which  or  whom  the  ques- 
tion is  raised,  upon  perusal  of  the  depositions,  is  satisfied  that  an  offence 
of  the  nature  described  in  the  conviction,  order  or  warrant,  has  been  com- 
mitted, over  which  such  justice  has  jurisdiction,  and  that  the  punishment 
imposed  is  not  in  excess  of  that  which  might  have  been  lawfully  im- 
posed for  the  said  offence  and  the  omission  to  negative  circumstances,  the 
existence  of  which  would  make  the  act  complained  of  lawful,  whether  such 
circumstances  are  stated  by  way  of  exception  or  otherwise  in  the  section 
under  which  the  offence  is  laid,  or  are  stated  in  another  section,  is  declared 
to  be  a  mere  irregularity  which  will  not  invalidate  the  conviction.  And 
even  if  the  punishment  is  in  excess,  the  court  has  the  like  powers  as 
the  court  hearing  an  appeal  would  have  under  sec.  749. 
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718»  In  case  the  accused  does  not  appear  at  the  time  and 
place  appointed  by  any  summons  issued  by  a  justice  on  informa- 
tion before  him  of  the  commission  of  an  offence  punishable  on 
summary  conviction  then,  if  it  appears  to  the  satisfaction  of 
the  justice  that  the  summons  was  duly  served  a  reasonable  time 
before  the  time  appointed  for  appearance,  such  justice  may  prc^- 
ceed  ex  parte  to  hear  and  determine  the  case  in  the  absence  of 
the  defendant,  as  fully  and  effectually,  to  all  intents  and  pur- 
poses, as  if  the  defendant  had  personally  appeared  in  obedience 
to  such  summons,  or  the  justice  may,  if  he  thinks  fit,  issue  his 
warrant  as  provided  by  sections  six  hundred  and  fifty-nine  and 
six  hundred  and  sixty  and  adjourn  the  hearing  of  the  complaint 
or  information  until  the  defendant  is  apprehended.  55-56  V., 
c.  29,  s.  853 ;  56  V.,  c.  32,  s.  1. 
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Default  of  appearance,] — ^This  section  originated  in  sections  7  and  32 
of  the  Canadian  statute  32-33  Vict.«  ch.  31. 

In  R.  V.  Smith,  L.R.  10  Q.B.  604,  Cockburn,  C.J.,  said:  "To  convict 
an  accused  peroon  unheard  is  a  dangerous  exercise  of  power,  there  being 
an  alternative  mode  of  procedure  by  issuing  a  warrant  to  apprehend  him. 
Justices  ought  to  be  very  cautious  how  they  proceed  in  the  absence  of  a 
defendant,  unless  they  have  strong  grounds  for  believin|j^  that  the  sum- 
mons has  reached  him  and  that  he  is  wilfully  disobeying  it."  L.R.  10 
Q.B.  607. 

The  hearing  before  a  justice  trying  a  person  for  an  offence  punishable 
on  summary  conviction  may  be  adjourned  from  tim^  to  time  under  this 
section,  although  the  accused  be  not  present,  provided  the  adjournments 
are  made  in  the  presence  and  hearing  of  his  solicitor  or  agent.  Proctor  v. 
Parker  (1899),  3  Can.  Cr.  Cas.  374   (Man.). 

The  authority  of  a  magistrate  to  determine  the  case  in  the  defendant's 
absence  on  his  default  in  appearance,  must  be  restricted  to  the  particular 
charge  in  the  original  information  and  cannot  cover  a  distinct  offence. 
Ex  parte  Doherty  (1894),  1  Can.  Cr.  Cas.  84  (N.B.).  And  see  sec.  724  (4). 

A  defendant  who  has  once  had  the  opportunity  to  defend  and  has 
appeared  and  obtained  an  adjournment  cannot  by  his  failure  to  appear  at 
the  adjourned  hearing  defeat  the  administration  of  justice,  and  may  be 
found  guilty  in  his  absence.  R.  v.  Kennedy  (1889),  17  O.R.  159-  R.  v. 
llabee  (1889),  17  O.R.  194. 

On  default  of  appearance  to  a  summons  in  a  summary  conviction  matter, 
a  justice  of  the  peace  cannot  legally  proceed  to  take  evidence  and  adjudicate 
without  proof  being  made  of  service  of  the  summons.  And  where  the 
accused  failed  to  attend  in  pursuance  of  the  summons,  and  the  magistrate 
without  proof  of  service,  took  evidence  in  support  of  the  charge  and  issued 
a  warrant  for  the  defendant's  arrest  to  answer  the  charge,  the  magistrate 
has  no  jurisdiction  to  convict  the  accused  when  brought  before  him  with- 
out again  taking  evidence.  The  King  v.  Levesque  (1903),  8  Can.  Cr.  Cas. 
605. 

A  summons  was  left  at  the  defendant's  place  of  business  only  an  hour 
or  two  before  it  was  returnable  and  was  not  received  by  the  defendant, 
and  on  its  return  the  trial  was  adjourned  in  defendant's  absence;  but  the 
only  notice  of  the  adjournment  was  a  verbal  message  to  the  defendant  by 
a  constable  to  the  effect  that  he,  the  constable,  was  instructed  by  a  person 
he  named,  but  who  was  not  shewn  to  be  connected  with  'the  prosecution, 
to  inform  him  that  the  case  "would  come  up  on  Monday  at  10  o'clock." 
The  court  held  that  the  magistrate  had  no  jurisdiction  under  the  circum- 
stances to  proceed  in  the  defendant's  absence.    R.  v.  McKenzie,  23  N.S.R.  6. 

A  magistrate  luring  a  charge  for  a  second  offence  involving  an  in- 
creased penalty,  ex.  gr.  under  the  Canada  Temperance  Act,  cannot,  in  the 
absence  of  the  defendant  or  of  his  solicitor,  and  without  notice  to  them, 
amend  the  summons  and  information  by  changing  the  date  on  which  it  is 
alleged  the  previous  conviction  took  place.  R.  v.  Grant  (1898),  34  C.L.J. 
171  (N.S.). 

Where  the  door  of  the  defendant's  house  was  fastened,  and  the  con- 
stable spoke  to  him  through  a  closed  window,  explaining  the  nature  of 
the  process  and  then  placed  a  copy  of  it  under  the  door,  informing  the 
defendant  thereof,  after  which  he  returned  to  the  window  and  shewed  the 
original  summons  to  the  defendant,  who  said,  "That  will  do,"  it  was  held 
a  sufficient  service  of  the  summons.  Ex  parte  Campbell  (1887),  26  N.B.R. 
590.  But  it  would  seem  that  but  for  what  the  defendant  then  said,  it 
would  have  been  set  aside.    Ibid. 

Where  the  day  oY  the  week  and  the  day  of  the  month  mentioned  as  the 
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return  day  in  a  summons  issued  by  a  magistrate  do  not  conform,  the 
summons  is  not  invalid  as  for  an  impossible  day  but  the  day  of  the  month 
governs.    Ex  parte    Tompkins  (1906).  12  Can.  Cr.  Cas.  552. 

Although  the  defendant  has  failed  to  appear  after  summons  in  a  sum- 
'  mary  conviction  matter,  the  information  may  be  amended  to  correct  the 
date  of  the  offence  but  not  to  charge  a  different  offence.  And  a  charge 
of  illegally  selling  liquor  on  a  date  specified  is  properly  amended  to  charge 
the  illegal  sale  as  of  a  date  four  days  earlier,  and  such  change  of  date 
does  not  necessarily  make  it  a  charge  of  a  different  offence.  Ex  parte 
Tompkins  (1906),  12  Can.  Cr.  Cas.  652.  (Ex  parte  Doherty,  1  Can. 
Cr.  Cas.  84,  distinguished). 

In  summary  matters  before  a  justice  the  information  cannot  be  amend- 
ed at  the  hearing  on  the  non-appearance  of  the  accused,  so  as  to  charge 
a  separate  and  distinct  offence  to  that  for  which  the  summons  was  issued. 
The  King  v.  Lyons,  10  Can.  Cr.  Cas.  130. 

Where  the  service  of  a  summons  is  proved  to  have  been  made  person- 
ally on  the  defendant  in  the  town  where  he  was  carrying  on  business  and 
where  the  hearing  was  to  take  place,  and  the  date  of  hearing  is  the  day 
following  the  date  of  service,  the  magistrate  has  evidence  upon  which  he 
may  find  that  a  reasonable  notice  was  given  and  may  proceed  in  the 
defendant's  absence  without  inquiring  as  to  the  hour  of  service. 

If  the  service  were  made  at  a  late  hour  on  the  date  prior  to  the  hear- 
ing, the  defendant  should  have  applied  to  the  magistrate  for  an  adjourn- 
ment instead  of  ignoring  the  summons.  The  King  v.  Craig,  10  Can.  Cr. 
Cas.  249. 

A  magistrate  has  no  jurisdiction  to  proceed  in  the  absence  of  the 
accused  in  a  summary  proceedings  without  evidence  that  the  summons  was 
served  a  reasonable  time  before  the  hearing.  Re  O'Brien,  10  Can.  Cr. 
Cas.  142;  R.  v.  Craig,  10  Can.  Cr.  Cas.  249. 

Prohibition  will  be  granted  against  a  justice  to  prevent  his  proceeding 
under  a  second  summons  after  the  quashing  of  a  conviction  for  want  of 
service  of  the  first  summons  or  of  appearance  thereunder.  Reg  v.  Zickrick, 
(1897),  5  Can.  Cr.  Cas.  380  (Man.). 

Default  of  appearance  after  substitutional  service.] — See  note  to  sec 

7n. 

Proof  of  service.] — See  sec.  658   (5) . 

Non-appear-  719*  If,  upon  the  day  and  at  the  place  so  appointed,  the 
anceof  defendant  appears  voluntarily  in  obedience  to  the  summons  in 

prosecu  or.    ^j^^^  behalf  served  upon  him,  or  is  brought  before  the  justice  by 

virtue  of  a  warrant,  then,  if  the  complainant  or  informant. 
Dismissal  or  having  had  due  notice,  does  not  appear  by  himself,  his  counsel, 
adjourn-        solicitor  or  agent,  the  justice  shall  dismiss  the  complaint  or 

information  unless  he  thinks  proper  to  adjourn  the  hearing  of 

the  same  until  some  other  day  upon  such  terms  as  he  thinks  fit^ 

55-56  v.,  c.  29,  s.  854. 

Proceedings         720*  If  both  parties  appear,  either  personally  or  by  their 

when  both     respective  counsel,  solicitors  or  agents,  before  the  justice  who  is 

to  hear  and  determine  the  complaint  or  information  such  jus- 
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tice  shall  proceed  to  hear  and  determine  the  same.     55-56  V.,  parties 
c.  29,  8.  855.  *PP®*''- 

Justice's  duty  to  hear  and  determine.'\ — It  is  the  duty  of  a  magistrate 
in  all  cases  to  consider  and  decide  any  and  all  questions  raised  before  him, 
whether  relating  to  the  constitutionality  of  a  law  or  the  reasonableness  of 
a  by-law.  R.  v.  Russell  (1883),  1  B.C.R.,  pt.  1,  p.  256,  per  McCreight, 
«J. 

It  is  the  duty  of  a  magistrate,  at  a  trial  under  his  summary  juris- 
diction, to  take  the  examination  and  evidence  in  writing.  The  absence, 
illness  or  death  of  the  magistrate  would  present  an  insuperable  obstacle 
to  the  evidence  being  obtained  if  it  were  called  for  by  the  court  if  it  were 
not  taken  down  in  writing  at  the  time  it  was  given.  R.  v.  Flannigan 
(1872),  32  U.C.Q.B.  693. 

An  amendment  of  the  information  should  not  be  made  which  would 
substitute  a  different  transaction  or  render  it  necessary  to  plead  differently. 
Perry  v.^atts,  3  M.  &  G.  775;  Brashier  v.  Jackson,  6  M.  &  W.  649.  Nor 
can  an  amendment  be  made  by  substituting  a  new  party,  as  a  corporation, 
instead  of  their  officer.    Oxford  Tramways  Co.  v.  Sankey,  64  J.P.  664. 

The  defendant's  appearance  by  counsel  upon  the  return  of  a  magis- 
trate's summons  is  a  waiver  of  any  irregularity  in  respect  of  the  service 
not  having  been  effected  by  a  peace  officer,  although  counsel  objects  on  that 
ground  to  the  hearing  being  proceeded  with.  R.  v.  Doherty  (1899),  3 
Can.  Cr.  Cas.  505,  32  N.S.R.  236. 

On  the  return  of  a  summons  in  a  summary  proceeding  before  justices  of 
the  peace^  the  person  summoned  must  wait  a  reasonable  time  after  the  hour 
named  in  the  summons,  when  the  justices  are  at  that  hour  engaged  in  other 
official  business.    R.  v.  Wipper  (1901),  6  Can.  Cr.  Cas.  17   (N.S.). 

When  an  accused  person  is  summoned  to  appear  before  a  justice  of  the 
peace  having  jurisdiction  to  conduct  the  proceedings  without  associate 
justices,  other  justices  of  the  peace  are  not  entitled  to  interfere  in  the 
'  preliminary  enquiry  or  summary  trial  or  to  be  associated  with  the  summon- 
ing justice,  except  at  the  latter's  request.  R.  v.  McRae  (1897),  2  Can.  Cr. 
Cas.  49. 

Duties  of  magistrate's  clerk.] — ^At  city  police  courts  it  is  customary 
to  appoint  a  clerk  to  assist  the  magistrate  by  taking  down  the  depositions 
of  witnesses  and  performing  other  clerical  duties  in  open  court. 

The  clerk  has,  however,  no  power  to  take  depositions  in  the  absence 
of  the  magistrate,  and  the  same  rule  applies  to  the  taking  of  depositions  by 
a  stenographer  specially  appointed  by  the  justice  under  the  statutory  pro- 
visions of  Code  sec.  683  made  applicable  to  summary  proceedings  by  sec. 
721. 

In  a  Montreal  case  the  witnesses  for  the  prosecution  were  sworn  by 
the  magistrate  and  were  then  taken  into  another  room  and  their  evidence 
in  chief  taken  by  the  stenographer  in  the  absence  of  the  magistrate.  The 
witnesses  were  afterwards  brought  before  the  magistrate  for  cross-examina- 
tion, but  the  prisoner's  counsel  objected  to  the  evidence  as  illegally  taken. 
The  magistrate  reserved  his  ruling  on  the  objection  and  did  not  examine 
the  witnesses  afresh,  and  the  prisoner's  counsel  proceeded  with  the  cros- 
examination  subject  to  the  objection.  It  was  held  that  the  depositions 
were  irregularly  taken.  The  King  v.  Traynor  (1901),  4  Can.  Cr.  Cas. 
410   (Que.),  following  The  Queen  v.  Watts.  33  L.J.M.C.  63. 

721.  If  the  defendant  is  personally  present  at  the  hearing  Arraignment 
the  substance  of  the  information  or  complaint  shall  be  stated  to  ^^  a<«^wcd. 
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him,  and  he  shall  be  asked  if  he  has  any  cause  to  show  why  he 
should  not  be  convicted,  or  why  an  order  should  not  be  made 
against  him,  as  the  case  may  be. 

2.  If  the  defendant  thereupon  admits  the  truth  of  the  in- 
formation or  complaint,  and  shows  no  sufficient  cause  why  he 
should  not  be  convicted,  or  why  an  order  should  not  be  made 
against  him,  as  the  case  may  be,  the  justice  present  at  the  hear- 
ing shall  convict  him  or  make  an  order  against  him  accordingly. 

3.  If  the  defendant  does  not  admit  the  truth  of  the  informa- 
tion or  complaint,  the  justice  shall  proceed  to  inquire  into  the 
charge  and  for  the  purposes  of  such  inquiry  shall  take  the  evi- 
dence of  witnesses  both  for  the  complainant  and  accused  in  the 
manner  provided  by  Part  XIV.  in  the  case  of  a  preliminary 
inquiry. 

4.  The  prosecutor  or  complainant  is  not  entitled  to  give  evi- 
dence in  reply  if  the  defendant  has, not  adduced  any  evidence 
other  than  as  to  his  general  character. 

5.  In  a  hearing  under  this  Part  the  witnesses  need  not  sign 
their  depositions.    55-56  V.,  c.  29,  s.  856. 

*lf  defendant  does  not  admit.'] — In  a  summary  prosecution  in  New 
Brunswick  an  attorney,  who  appeared  for  the  defendant  in  the  latter*s 
absence,  entered  a  plea  of  guilty  and  afterwards  made  affidavit  that  the 
defendant  had  given  him  no  authority  to  plead  guilty,  but  had  instructed 
him  to  fight  the  case  out.  Several  contradictory  affidavits  were  read 
tending  to  shew  that  the  defendant  had  authorized  the  attorney  to  plead 
guilty.  It  was  held  that  the  magistrate  could  not  receive  a  plea  of 
guilty  from  any  person  but  the  defendant  himself.  Ex  parte  Gale 
(1899),  36  C.L.J.  464   (N.B.). 

Depositions,] — As  in  the  case  of  a  preliminary  enquiry,  the  justice  may 
appoint  a  stenographer  to  take  down  the  evidence,  but  the  stenographer 
must  be  first  sworn  as  provided  by  sec.  683.  And  by  sec.  711  the  pro- 
visions of  sec.  683  are  again  made  applicable  in  regard  to  the  taking  of 
evidence  under  Part  XV.  except  as  varied  in  this  Part.  Except  where 
a  stenographer  is  appointed,  it  is  necessary  that  the  depositions  should  be 
read  over  to  the  witness  and  signed  by  the  justice.  Section  682;  Re  Stan- 
bro,  1  Man.  R.  325. 

And  while  depositions  on  a  preliminary  enquiry  must  also  be  signed 
by  the  witnesses  (unless  taken  in  shorthand),  this  section  dispenses  with 
the  signature  of  witnesses  to  the  depositions  on  the  trial  of  a  charge  under 
the  summary  convictions  clauses.  While  such  signature  by  the  witness 
is  not  necessary,  it  is  the  better  practice  to  have  the  witnesses  sign  if 
they  are  willing  to  do  so. 

The  failure  of  the  justices  in  a  summary  conviction  matter  to  take 
down  in  writing  depositions  of  the  witnesses,  both  for  the  complainant 
and  the  accused,  is  a  ground  for  quashing  the  conviction  on  certiorari. 
Denault  v.  Robida  (1894),  8  Can.  Cr.  Cas.  501;  R.  v.  McGr^^or  (1905), 
10  Can.  Cr.  Cas.  313   (B.C.). 

The  depositions  must  be  taken  in  writing,  otherwise  the  conviction  will 
be  quashea;  and  the  irregularity  is  not  a  mere  defect  of  form  and  is  not 
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cured  by  sec.  1129  of  the  Revised  Code.    Re  Lacroix  (1907),  12  Can.  Cr. 
Gas.  297    (Que.). 

But  a  summary  conviction  matter  in  which  the  accused  pleads  guilty 
whether  before  or  after  the  examination  of  the  informant,  the  failure 
to  take  down  the  depositions  in  writing  is  not  a  ground  for  quashing 
the  conviction.    R.  v.  JGoulet  (1907),  12  Can.  Cr.  Cas.  366   (Que.). 

A  consent  expressly  by  the  accused  and  noted  in  the  record  of  pro- 
ceedings upon  a  trial  under  the  summary  convictions  clauses  may  dispense 
with  the  taking  down  of  the  depositions  in  writing.  R.  v.  Janneau  ( 1907), 
12  Can.  Cr.  Cas.  360  (Que.). 

Defect  or  irregularity  in  informaiionJ] — It  is  not  a  matter  within  the 
discretion  of  the  magistrates  whether  a  man  shall  be  put  on  his  trial 
without  any  proper  preliminary  proceedings;  and  in  administering  justice 
summarily,  strict  regularity  must  be  observed.  Blake  v.  Beach  (1876), 
L*.R.  1  Ex.  D.  320,  334,  335.  A  man  is  not  to  be  put  at  the  mercy  of  the 
magistrates  in  granting  delay  where  he  has  a  right  not  to  be  then  put 
upon  his  trial;  if  he  waives  the  want  of  information  and  summons,  and 
by  his  own  assent  is  properly  before  the  magistrates,  it  would  be  in  their 
discretion  to  grant  or  refuse  delay  in  order  to  prepare  his  defence.  Ibid, 
p.  334. 

A  variance  betweeuvthe  information  and  the  evidence  adduced  in  support 
thereof  at  the  hearing,  in  a  matter  to  which  the  sumnuiry  convictions 
clauses  of  the  Code  apply,  will  not  invalidate  a  conviction  based  on  the 
evidence  unless  (1*)  objection  was  made  before  the  convicting  justice,  or  (2) 
an  adjournment  of  the  hearing  was  refused  notwithstanding  that  it  was 
"shewn  to  such  justice'*  that  by  such  variance  the  defentunt  had  been 
deceived  or  mislead.  Cr.  (Ik>de  753.  If  any  variance  between  the  informa- 
tion and  the  evidence  adduced  in  support  thereof  as  to  the  place  in  which 
the  offenoe  'is  alleged  to  have  been  committed,  or  any  other  variance  be- 
tween the  Information  and  the  evidence,  appears  to  the  justice  to  be  such 
that  the  defendant  has  been  thereby  deceived  or  mislead,  the  justice  may 
upon  such  terms  as  he  thinks  fit  adjourn  the  hearing  of  the  case  to  some 
future  day.  Cr.  Code  724.  The  intention  of  the  adjournment  is  that  the 
accused  may  be  prepared  to  meet  the  varied  charge  disclosed  by  the  evi- 
dence, and  the  better  practice  is  to  have  the  Information  amended  and 
re-sworn  by  the  complainant.  These  provisions  as  to  variance  do  not, 
however,  extend  to  a  case  where  the  information  has  been  laid  and  the 
party  summoned  for  one  offence,  and  the  justices  have  convicted  him  of 
another  and  different  offence  punishable  in  another  and  a  different  way. 
Martin  v.  Pridgeon  (1859),  28  L.J3i.C.  179,  1  j:.  &  E.  778;  R.  v.  Brickhall,, 
33  LJ.M.C.  166. 

And  a  conviction  is  not  to  be  quashed  on  certiorari,  although  it  does  not 
describe  an  offence  against  the  law,  ex.  gpr.,  by  reason  of  an  omission  to 
state  scienter  of  the  accused,  if  the  court,  upon  perusal  of  the  depositions, 
is  satisfied  that  an  offence  of  the  nature  described  in  the  conviction  has 
been  committed.    Code  sec.  1124;  R.  v.  Crandall  (1896),  27  Ont.  R.  63. 

In  R.  V.  Hughes  (1879),  4  Q.B.D.  614,  the  facts  shewn  were  that  the 
justice  had  issued  a  warrant  of  arrest  informally  and  without  oath.  The 
defendant,  having  no  knowledge  of  the  defect,  made  no  objection  to  the 
hearing  of  the  charge. 

The  Queen's  Bench  Division  held  that  the  irregularity  in  the  progress 
of  bringing  the  defendant  before  the  court  had  no  effect  on  the  jurisdiction, 
and  that  the  defendant  and  another  person  who  had  committed  perjury 
on  the  hearing  were  rightly  convicted. 

the  case  of  R.  v.  Hughes,  4  Q.B.D.  614,  was  followed  in  Gray  v.  Com- 
missioners of  Customs   (1884),  48  J.P.  343,  by  Lord  Coleridge,  C.J.,  and 
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Pollock,  B.,  the  former  referring  to  it  as  "a  case  of  great  authority, 
decided  by  no  less  than  nine  judges,  and  only  one  of  those  judges  dissented 
from  the  judgment."  In  Gray's  Case  the  court  affirmed  the  rule  that 
"where  a  defendant  is  actually  charged  and  appears  before  justices,  and 
those  justices  have  jurisdiction,  and  though  the  defendant  may  have  been 
brought  before  the  jiistices  by  illegal  process,  yet  inasmuch  as  the  justices 
have  jurisdiction  and  they  adjudicate  on  the  case,  that  adjudication  cannot 
afterwards  be  disputed  by  raising  objections  to  the  arrest."  48  J.P.  343, 
344.    And  see  Re  Maltby  (1881).  7  Q.B.D.  18. 

But  where  a  summons  for  an  offence  under  a  statute  relating  to  adulter- 
ation of  food  and  drugs  had  been  signed  by  a  magistrate  who  had  not 
actually  heard  the  information,  and  the  limitation  of  time  within  which  the 
statute  required  that  the  summons  under  it  should  be  served  had  expired 
before  the  hearing,  and  both  parties  appeared  at  the  hearing,  but  the  de- 
fendant objected  to  the  irregularity,  the  conviction  was  quashed  by  the 
Queen's  Bench  Division  upon  the  ground  that  there  was  nO  valid  summons, 
and  that,  as  the  provisions  of  the  statute  had  not  been  complied  with, 
there  was  no  jurisdiction.    Dixon  v.  Wells  (1890),  26  Q.B.D.  249. 

Although  the  irregularity  of  defendant's  appearance  may  be  waived,  it 
is  necessary  that  he  should  be  told  what  the  charge  is  before  conviction. 
Re  Daisy  Hopkins   (1892),  66  J.P.  263,  274. 

In  conformity  with  the  decisions  above  referred  to,  it  has  been  held 
by  the  Supreme  Court  of  New  Brunswick  that  if  a  magistrate's  siunmons 
is  issued  on  an  information  purporting  to  have  been  sworn  at  a  specified 
time  and  place,  and  the  defendant  appears  thereon  and  pleads  to  the  charge, 
the  proceedings  will  not  be  quashed  on  certiorari  because  it  is  afterwards 
shewn  that  the  information  was  not  in  fact  sworn  at  such  time  and  place 
Ex  parte  Sonier.  2  Can.  Cr.  Cas.  121. 

Although  an  arrest  has  been  illegally  made  under  an  invalid  warrant, 
jurisdiction  attaches  to  the  magistrate  when  the  person  arrested  is  brought 
before  him;  and  the  subsequent  detention  and  commitment  may  be  justi- 
fied under  the  order  then  made  by  the  magistrate.  McGuiness  v.  Dafoe 
(1896),  3  Can.  Cr.  Cas.  139   (Ont.). 

An  information  under  oath  which  on  its  face  purports  to  be  the  informa- 
tion of  a  person  other  than  the  person  who  has  signed  and  sworn  to  the 
same  is  bad.  Where  a  warrant  of  arrest  based  upon  such  defective  informa- 
tion has  been  issued  to  enforce  the  attendance  of  the  accused  before  a 
magistrate,  and  the  magistrate  at  the  opening  of  the  trial  amends  the 
information  by  inserting  therein,  in  the  presence  of  and  with  the  consent 
of  the  person  who  had  signed  and  sworn  to  the  information^,  the  latter's 
name  in  the  place  of  the  name  so  appearing  on  the  face  of  the  information, 
it  is  necessary  that  the  information  should  be  re-sworn.  Where  the  de- 
fendant has  been  arrested  under  the  warrant  and  when  brought  before  the 
magistrate  takes  objection  to  the  amended  information  upon  the  ground  that 
it  should  be  re-sworn  after  the  amendment,  and  has  the  objection  noted,  he 
does  not  waive  the  objection  by  proceeding  with  the  trial  and  cross-exam- 
ining witnesses.    R.  v.  McNutt,  3  Can.  Cr.  Cas.  184   (N.S.). 

Adjourn-  722.  Before  or  during  the  hearing  of  any  information  or 

ment.  complaint  the  justice  may,  in  his  discretion  adjourn  the  hearing 

of  the  same  to  a  certain  time  or  place  to  be  then  appointed  and 
stated  in  the  presence  and  hearing  of  the  party  or  parties,  or  of 
their  respective  counsel,  solicitors  or  agents  then  present,  but 
no  such  adjournment  shall  be  for  more  than  eight  days. 
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2.  If,  at  the  time  and  place  to  which  the  hearing  or  farther  Hearing  at 
hearing  is  adjourned,   either  or  both  of  the  parties  do  not  **?*^  j 
appear,  personally  or  by  his  or  their  counsel,  solicitors  or  agents  journed. 
respectively^  before  the  justice  or  such  other  justices  as  shall 

then  be  there,  the  justice  who  is  then  there  may  proceed  to  the 
hearing  or  further  hearing  as  if  the  party  or  parties  were 
present. 

3.  If  the  prosecutor  or  complainant  does  not  appear  the  jus-  Prosecutor 
tice  may  dismiss  the  information,  with  or  without  costs  as  to  notappear- 
him  seems  fit.  "^• 

4.  Whenever  any  justice  adjourns  the  hearing  of  any  case  he  Defendant 
may  suffer  the  defendant  to  go  at  large  or  may  commit  him  to  jnay  g^t 
the  common  gaol  or  other  prison  within  the  territorial  division  co^itted 
for  which  such  justice  is  then  acting,  or  to  such  other  safe  or  put  under 
custody  as  such  justice  thinks  fit,  or  may  discharge  the  defen-  recognizance 
dant  upon  his  recognizance,  witii  or  without  sureties  at  the 
discretion  of  such  justice,  conditioned  for  his  appearance  at 

the  time  and  place  to  which  such  hearing  or  further  hearing  is 
adjourned. 

5.  Whenever  any  defendant  who  is  discharged  upon  recog-  In  event  of 
nizance,  or  allowed  to  go  at  large,  does  not  appear  at  the  time  non-appear- 
mentioned  in  the  recognizance  or  to  which  the  hearing  or  fur-  may  issue, 
ther  hearing  is  adjourned  the  justice  may  issue  his  warrant  for 

his  apprehension.    55-56  V.,  c.  29,  s.  857. 

Adjournment,^ — Notwithstanding  earlier  decisions  to  the  contrary,  it 
seems  now  to  be  settled  that  an  adjournment  sine  die  of  summary  pro- 
ceedings before  a  magistrate  for  the  purpose  of  delivering  judgment  is 
illegal,  and  a  conviction  thereafter  made  by  the  magistrate,  in  the  absence 
of  the  accused,  is  void  for  want  of  jurisdiction.  R.  v.  Quinn  ( 1897) ,  2  Can. 
Cr.  Gas.  153  (Ont.) ;  Cairns  v.  Choquet  (1900),  3  Que.  P.R.  25. 

In  summary  proceedings  before  justices  they  need  not  eo  instanti  set  the 
penalty,  but  "may  adjourn  for  a  little  time  to  consider  the  fine."  R.  v. 
EUwell  (1727),  2  Ld.  Raym.  1514;  Burn's  Justice,  30th  ed.,  vol.  1,  1142. 
When  the  justice  has  commenced  to  hear  the  case  he  then  has  by  the 
oonimon  law  an  inherent  power  of  adjournment.  R.  v.  Mayor  of  Clonmel 
(1868),  9  Ir.  C.  L.  Rep.  267,  272.  278. 

A  limitation  of  time  was  first  introduced  by  sec.  46  of  32-33  Vict. 
(Can.),  ch.  31,  by  which  it  was  enacted  that  no  adjournment  of  the  hear- 
ing should  be  made  for  more  than  one  week,  and  the  same  provision  was 
continued  in  the  Summary  Convictions  Act,  R.S.C.  (1886),  ch.  178,  sec. 
48.  On  the  enactment  of  the  Criminal  Code  in  1892  the  time  was  made 
eight  days  instead  of  one  week. 

In  R.  V.  French  (1887),  13  Ont.  R.  80,  it  was  held  by  Rose,  J.,  that  an 
adjournment  of  the  hearing  for  a  time  longer  than  the  statutory  limit 
avoided  the  conviction,  although  so  adjourned  with  the  consent  of  the 
accused,  for  the  effect  would  be  to  read  into  the  statute  the  qualifying 
words  "except  by  consent  of  the  defendant." 

That  decision  was,  however,  disapproved  in  R.  v.  Heffeman  (1887),  13 
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Ont.  R.  616,  where  it  was  held  by  Robertson,  J.,  that  if  the  accused  himself 
asks  the  adjournment  for  longer  than  the  statutory  period  and  attends  on 
the  date  to  which  the  adjournment  is  made  and  takes  his  chances  of  a 
dismissal  on  the  evidence*  he  is  estopped  from  afterwards  urging  a  want  of 
jurisdiction  because  of  the  adjournment.  In  some  of  the  older  cases  it  was 
said  that  the  limitation  applied  only  to  an  adjournment  of  the  hearing  or 
the  further  hearing  of  the  information  or  complaint,  and  a  distinction  was 
made  between  that  and  the  adjudication  or  determination  of  the  charge. 
R.  v.  Hall  (1887),  12  Ont.  Pr.  142,  and  it  was  considered  that  when  the 
witnesses  and  the  evidence  had  been  adduced  (sec.  726)  the  adjournment 
is  neither  "before"  nor  "during"  the  hearing  of  the  information  or  com- 
plaint, but  at  its  conclusion,  in  order  to  determine  the  case.  R.  v.  Alex- 
ander  (1889),  17  Ont.  R.  468,  461;  R.  v.  Hall,  12  Ont.  Pr.  142. 

The  "eight  4ays"  should  be  computed  from  and  exclusive  of  the  day  of 

'         the  adjournment.     Williams  v.  Burgess    (1840),   12  A.  &  E.  635;   R.  v. 

Collins  (1887),  14  Ont.  R.  613^  617;  Wharton's  Law  Lexicon,  6th  ed.,  267. 

The  section  is  not  intended  to  prevent  more  than  one  adjournment. 
Messenger  v.  Parker  (1885),  18  N.S.R.  237,  242;  and  in  R.  v.  Morse 
(1890),  22  N.S.R.  298,  it  was  held  that  where  a  justice  adjourned  the 
trial  without  day,  stating  in  the  presence  of  all  the  parties  that  he  would 
make  up  his  judgment  and  notify  the  parties  affected,  whioh  he  did  in  time 
for  an  appeal  from  the  conviction,  that  no  conviction  could  be  made,  the 
justice  having  lost  jurisdiction  by  the  adjournment  without  day. 

The  absence  of  defendant's  counsel  from  the  adjourned  sittings  at  which 
the  magistrate  pronounced  his  judgment,  the  evidence  having  been  closed 
at  the  former  sittings  at  which  counsel  appeared,  does  not  affect  the  power 
of  the  magistrate  to  convict,  notwithstanding  any  irregularity  in  the  ser- 
vice of  the  summons.  R.  v.  Doherty  (1899),  3  Can.  Cr.  Cas.  605,  32  N.S.R. 
235. 

A  magistrate  exceeds  his  jurisdiction  who  hears  one  of  the  parties  and 
then  pronounces  sentence  on  a  day  to  which  the  hearing  was  not  adjourned . 
as  provided  by  sec.  857.    Therrien  v.  McEachem  ( 1897 ) ,  4  Rev.  de  «jur.  87 ; 
4  Que.  S.C.  87. 

The  provision  that  no  adjournment  shall  be  for  more  than  eight  days  is 
matter  of  procedure,  and  may  be  waived,  and  a  defendant  who  consents  to 
an  adjournment  for  more  than  eight  >lays  cannot  afterwards  complain  in 
that  respect.     R.  v.  Hazen   (1893),  20  Ont.  App.  633. 

The  magistrate  adjourned  the  hearing  to  "Tuesday,  December  28th/' 
when  Monday  was  in  fact  the  28th  and  Tuesday  the  29th  December,  and 
on  the  latter  day  entered  a  conviction,  the  defendant  not  having  appeared 
either  on  the  return  of  the  summons  or  on  the  day  of  conviction.  It  was 
held  by  the  full  court  that  the  day  of  the  week  governed,  and  that  the  con- 
viction was  properly  made  on  Tuesday,  December  29th.  Ex  p.  Rayworth 
(1897),  34  Can.  Law.  Jour.  44   (N.B.). 

A  conviction  in  the  form  prescribed  by  the  Criminal  Code  is  not  bad 
because  it  also  contains  recitals  shewing  certain  adjournments  of  the  hear- 
ing before  the  justice,  but  not  shewing  that  no  adjournment  had  been 
made  for  a  longer  period  than  the  eight  days  allowed  by  Cr.  Code  sec.  722, 
sub-sec.  1,  although  more  than  three  months  had  elapsed  from  the  com- 
mencement to  the  end  of  the  proceedings.  The  hearing  may  be  adjourned 
from  time  to  time  under  sec.  718  of  the  Code,  on  the  non-appearance  of 
the  accused.     Proctor  v.  Parker   (1899),  3  Can.  Cr.  Cas.  374   (Man.). 

The  adjournments  may  be  made  by  the  magistrate  in  the  absence  of  the 
parties,  sec.  722,  sub-sec.  (1)  only  requiring  them  to  be  stated  in  the 
hearing  of  those  parties,  solicitors  or  agents  who  are  in  fact  present; 
parties  who  do  not  see  fit  to  appear  must  ascertain  the  dates  to  which 
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proceedings  are  adjourned*  or  disregard  them  at  their  peril.  Proctor  v. 
Parker  (1809),  3  Can.  Cr.  Cas.  374,  378,  per  Killam,  C.J. 

The  iubtices  having  met  at  the  hour  appointed  do  not  lose  jurisdiction 
by  the  fact  of  tl*eir  having  adjourned  the  hearing  until  a  later  hour  of  the 
same  day.  I'roof  ol  the  service  of  the  summons  being  a  part  of  the  hearing, 
it  was  not  neceKHary  that  the  justices  should  have  had  such  proof  before 
them  as  a  preliminary  to  making  the  adjournment.  R.  v.  Wipper  (1901), 
34  N.S.R.  202,  6  Can.  Cr.  Cas.  17. 

On  the  return  oi  a  summons  the  person  summoned  must  wait  a  reason- 
able time  after  the  hour  named  in  the  summons,  when  the  justices  are  at 
that  hour  eneaged  in  other  official  business.  R.  v.  Wipper  ( 1901 ) ,  6  Can. 
Cr.  Cas.  17.  34  N.S.R.  202. 

An  adjournment  of  the  hearing  of  a  complaint  under  the  summary  con- 
victions clauses  cannot  be  made  by  the  clerk  of  the  court  in  the  absence 
of  the  magistrate  to  a  date  more  than  eight  days  after  that  when  the  last 
adjournment  of  the  case  was  ordered  by  the  magistrate.  Par6  v.  Recorder 
of  Montreal^  10  Can.  Cr.  Cas.  295. 

In  1  Bum's  Justice  of  the  Peace,  p.  113,  it  is  said  that  if  the  de- 
fendant appears  at  the  time  fixed  by  the  summons  and  the  justice  shall 
not  attend,  he  is  not  to  go  away,  but  must  wait  during  the  remaining 
part  of  the  day,  for  many  things  may  happen  to  hinder  the  justice's  im- 
mediate attendance. 

Defects  and  Objections. 

728*   No  information,   complaint,   warrant,   conviction   or  Proceedings 
other  proceeding  under  this  Part  shall  be  deemed  objectionable  tionaSleon 
or  insu£Scient  on  any  of  the  following  grounds,  that  is  to  say, —  certain 
(a)  that  it  does  not  contain  the  name  of  the  person  injured,  grounds. 

or  intended  or  attempted  to  be  injured;  or, 
(h)  that  it  does  not  state  who  is  the  owner  of  any  property 
therein  mentioned;  or, 

(c)  that  it  does  not  specify  the  means  by  which  the  offence 
was  committed ;  or, 

(d)  that  it  does  not  name  or  describe  with  precision  any 
person  or  thing. 

2.  The  justice  may,  if  satisfied  that  it  is  necessary  for  a  fair  Particulars 
trial,  order  that  a  particular,  further  describing  such  means,  ^V^. 
person,  place  or  thing,  be  furnished  by  the  prosecutor. 

3.  The  description  of  any  offence  in  the  words  of  the  Act  Description 
or  any  order,  by-law,  regulation  or  other  document  creating  ?^  offence 
the  offence,  or  any  similar  words,  shall  be  suflScient  in  law.  of  Act. 
63-64  v.,  c.  46,  s.  3. 

Origin  of  enactment.] — This  section  is  adapted  from  the  Imperial  Act,  42 
and  43  V.  il879),  ch.  49,  sec.  39.  As  to  the  former  law  see  R.  v.  Coulson, 
1   Can.  Ct.  Cas.  114,  117. 

DefeotB  of  form.'] — ^A  conviction  is  not  to  be  quashed  on  certiorari,  al- 
though it  does  not  describe  an  offence  against  the  law,  ex.  gr.,  by  reason  of 
an  omission  to  state  scienter  of  the  accused,  if  the  court,  upon  perusal  of 
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the  depoi^itions,  is  satisfied  that  an  offence  of  the  nature  described  in  the 
conviction  has  been  committed.  Section  1124.  R.  v.  Crandall  (1896),  27 
O.R.  63.  . 

A  warrant  of  commitment  under  a  summary  conviction  must  shew  on 
its  face  that  the  person  by  whom  it  is  made  has  magisterial  authority  at 
the  place  where  the  offence  occurred;  and  an  objection  in  this  respect  is 
not  cured  by  Code  sec.  723.  And  a  warrant  of  commitment  under  Code  sec. 
739  in  default  of  paying  a  fine  is  bad  unless  it  includes  the  expenses  of 
conveying  the  defendant  to  gaol.    The  King  v.  Gow,  11  Can.  Cr.  Cas.  81. 

Deaoribing  the  pffence  in  words  of  statuieJ] — In  Smith  v.  Moody,  [1903] 
1  K.B.  56,  the  conviction  stated  that  the  appellant,  with  a  view  to  compel 
the  respondent  to  abstain  "from  working  for  Messrs.  J.  B.,  Limited,  at  F. 
Colliery,  which  he  had  a  legal  right  to  do,  wrongfully  and  without  legal 
authority  did  injure  the  property  of  the  respondent."  It  was  held  by  the 
King's  Bench  (Lord  Alverstone,  C.J.,  Wills  and  Channel!,  JJ.)  that  the 
act  which  the  appellant  sought  to  compel  the  respondent  to  abstain  from 
doing,  was  sufficiently  specified  in  the  conviction;  but  that  the  conviction 
was  bad  on  its  face  in  that  itr  did  not  specify  what  property  of  the  respon- 
dent had  been  injured. 

Lord  Alverstone,  in  delivering  judgment,  said:  "I  was  at  first  inclined 
to  think  that  the  defect  was  cured  by  sec.  39  of  the  Summary  Jurisdiction 
Act,  1879,  which  provides  that  'the  description  of  any  offence  in-  the  words 
of  the  Act  creating  the  offence,,  or  in  similar  words,  shall  be  sufficient  in 
law';  but  on  further  considering  the  question,  which  is  undoubtedly  one  of 
importance,  it  seems  to  me  that  it  could  not  have  been  intended  by  that 
section  to  do  away  with  the  old  rule  of  criminal  practice,  which  requires 
that  fair  information  and  reasonable  particularity  as  to  the  nature  of  the 
offence  must  be  given  in  indictments  and  convictions.  All  that  is  meant 
by  sec.  39  is  that  the  offence  itself  need  only  be  described  in  the  words  of 
the  statute  creating  it.  As  was  put  in  the  argument  for  the  appellant, 
it  clearly  would  not  be  sufficient  to  say  in  a  conviction  for  larceny  'did 
steal  the  property  of  the  prosecutor,  without  any  further  particulars.  And 
in  my  opinion,  sec.  39  does  not  cure  the  omission  from  a^  conviction  of 
such  particularity  in  the  description  and  details  of  the  offence  as  has  alway^i 
been  required." 

Wills,  J.,  and  Channel],  J.,  concurred  with  the  Chief  Justice.  Mr. 
Justice  Wills  took  occasion  to  say  upon  the  question  of  the  necessity  of 
strictness  in  this  regard:  "I  can  well  understand  the  reason  of  the  neces- 
sity for  holding  magistrates  and  other  tribunals  to  strictness  in  the  matter 
of  describing  the  elements  of  an  offence,  because  if  laxity  is  allowed  in  the 
statement  of  the  offence  in  the  summons  or  in  the  conviction,  it  is  a  great 
encouragement  to  those  who  have  to  deal  with  such  matters  to  take  refuge 
in  generalities,  and  not  to  apply  their  ininds  to  t^e  specific  queetioD." 

In  Quebec  it  has  recently  been  held  that  a  conviction  purporting  to  be 
for  breach  of  a  by-law,  but  which  fails  to  set  out  which  of  the  large  number 
of  sections  of  the  by-law  defendant  has  violated,  and  which  fails  to  other- 
wise state  the  offence  in  specific,  distinct  and  substantive  terms,  is  defective 
and  will  be  quashed  on  certiorari.  Riopelle  v.  Desrosiers  (1900),  3  Que. 
Prac.  Reports  196. 

Variance  or         724,  No  objection  shall    be    allowed  to  any  information, 
defect.  complaint,  summons  or  warrant  for  any  alleged  defect  therein, 

in  substance  or  in  form,  or  for  any  variance  between  such  in- 
formation, complaint,  summons  or  warrant  and  the  evidence 
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adduced  on  the  part  of  the  informant  or  complainant  at  the 
hearing  of  such  in|ormation  or  complaint 

2.  Any  variance  between  the  information  for  any  offence  Not  material, 
or  act  punishable  on  summary  conviction  and  the  evidence  as  to  time 
adduced  in  support  thereof  as  to  the  time  at  which  such  offence  ^ 

or  act  is  alleged  to  have  been  committed,  shall  not  be  deemed 
material  if  it  is  proved  that  such  information  wbs,  in  fact,  laid 
within  the  time  limited  by  law  for  laying  the  same. 

3.  Any  variance  between  the  information  and  the  evidence  Not  material, 
adduced  in  support  thereof,  as  to  the  place  in  which  the  offence  ^  to  place 
or  act  is  alleged  to  have  been  committed,  shall  not  be  deemed  ^  ^'^' 
material  if  the  offence  or  act  is  proved  to  have  been  committed 

within  the  jurisdiction  of  the  justice  by  whom  the  information 
is  heard  and  determined. 

4.  If  any  such  variance,  or  any  other  variance  between  the  if  mislead- 
information,  complaint,  summons  or  warrant,  and  the*  evidence  ing,adjourn- 
adduced  in  support  thereof,  appears  to  the  justice  present  and 

acting  at  the  hearing  to  be  such  that  the  defendant  has  been 
thereby  deceived  or  misled,  the  justice  may,  upon  such  terms  as 
he  thinks  fit,  adjourn  the  hearing  of  the  case  to  some  future 
day.    55-56  V.,  c.  29,  s.  847. 

Amending  information  at  hearing.'\ — ^If  an  amendment  is  made  to  the  in- 
formation at  the  trial  of  a  siunmary  conviction  matter  and  the  defendant 
then  consents  to  have  the  trial  proceed  on  the  amended  information  rather 
than  have  the  trial  adjourned,  he  thereby  waives  any  right  he  may  have 
had  to  an  adjournment  on  the  ground  of  a  material  variance  in  the  charge 
and  cannot  afterwards  object  that  he  had  not  sufficient  time  to  prepare  his 
defence.    R.  v.  Clark  (No.  2)   (1906),  12  Can.  Cr.  Cas.  486  (N.S.). 

In  summary  matters  before  a  justice  the  information  cannot  be  amended 
at  the  hearing  on  the  non-appearance  of  the  accused,  so  as  to  charge  a 
separate  and  distinct  offence  to  that  for  which  the  summons  was  issued. 
R.  V.  Lyons  (1905),  10  Can.  Cr.  Cas.  130  (N.S.). 

Althou^H  the  defendant  has  failed  to  appear  after  summons  in  a  sum- 
mary conviction  matter,  the  information  may  be  amended  to  correct  the 
date  of  the  offence  but  not  to  charge  a  different  offence.  Ex  parte  Tomp- 
kins (1906),  12  Can.  Cr.  Cas.  662  (N.B.). 

A  charge  of  illegally  selling  liquor  on  a  date  specified  is  properly 
amended  to  charge  the  illegal  sale  as  of  a  date  four  days  earlier,  and  such 
change  of  date  does  not  necessarily  make  it  a  charge  of  a  different  offence. 
Ibid. 

Leave  to  amend  a  clerical  error  in  a  sworn  complaint  may  be  granted 
at  the  hearing,  even  after  the  evidence  for  the  prosecution  has  been  con- 
eluded.     Bell  v.  Parent   (1903),  7  Can.  Cr.  Cas.  466    (Que.). 

Where  an  information  under  a  licensing  law  does  not  shew  that  the 
alleged  offence  was  committed  within  the  statutory  limit  prior  to  the  lay- 
ing of  the  information,  the  magistrate  has  no  jurisdiction. 

The  defect  in  the  information  is  not  cured  by  the  appearance  of 
the  magistrate  and  the  taking  by  the  latter  of  evidence  for  the  prosecution 
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unless  such  evidence  discloses  a  prima  facie  case  of  an  offence  under  the 
statute.    The  King  v.  Breen,  8  Can.  Cr.  Gas.  146. 

A  summary  conviction  is  not  necessarily  bad  because  the  particular 
part  of  the  county  in  which  the  offence  was  committed  is  not  specified, 
provided  the  offence  is  stated  to  have  been  committed  in  the  county  and  the 
convicting  magistrate  had  jurisdiction  throughout  the  whole  county.  The 
King  V.  Meiklehan,  10  Can.  Cr.  Cas.  362. 

Non-appearance  of  accused.^ — See  note  to  sec.  718. 

Proceedings         726*  No  information,  summons,  conviction,  order  or  other 
not  o^Jec-      proceeding  shall  be  held  to  charge  two  offences,  or  shall  be  held' 
certain  other  ^  ^^  uncertain  on  account  of  its  stating  the  offence  to  have  been 
grounds.        committed  in  different  modes,  or  in  r^pect  of  one  or  other  of 
several    articles,    either    conjunctively    or    disjunctively,    for 
example,  in  charging  an  offence  under  section  five  hundred  and 
thirty-three  it  may  be  alleged  that  *the  defendant  unlawfully 
did  cut,  break,  root  up  and  otherwise  destroy  or  damage  a 
tree,  sapling  or  shrub';  and  it  shall  not  be  necessary  to  define 
more  particularly  the  nature  of  the  act  done,  or  to  state  whether 
such  act  was  done  in  respect  of  a  tree,  or  a  sapling,  or  a  shrub. 
55-56  v.,  c.  29,  s.  907. 

Origin  of  enactment.] — Section  725  originated  in  the  statute  49  Vict., 

(Can.) J  ch.  49,  sec.  4,   prior  to  which  a  conviction  for  compounding  an 

offence  "with  a  view  to  stopping  or  having  the  charge  dismissed"  was  held 

bad  for  uncertainty  because  it  stated  the  offence  in  the  alternative.    R.  v. 

Mabey  (1876),  37  U.C.Q.B.  248. 

Charging  same  offence  in  different  modes.] — ^A  summary  conviction 
under  the  Army  Act  for  "buying,  exchanging,  taking  in  pawn,  detaining 
or  receiving**  from  a  soldier  his  war  medal  is  to  be  construed  under  Code 
sec.  725  as  charging  a  single  offence  only,  and  is  not  bad  for  uncertainty. 
The  King  v.  Brine,  8  Can.  Cr.  Cas.  54. 

A  charge  of  stealing  "in  or  from'*  a  building  is  for  one  offence  onlv. 
R.  V.  Patrick  White  (1901),  4  Can.  Cr.  Cas.  430. 

A  summary  conviction  for  unlawfully  distilling  spirits  and  making  or 
fermenting  beer  without  a  revenue  license  is  not  void  as  charging  two 
offences,  but  is  to  be  held  to  charge  only  one  offence  by  virtue  of  Code 
sec.  726.    Reg.  v.  McDonald  (1898),  6  Can.  Cr.  Cas.  1. 

Adjudication. 

Convict,  72B.  The  justice,  having  heard  what  each  party  has  to  say, 

make  order,  ^^^  ^iie  witnesses  and  evidence  adduced  shall  consider  the  whole 
matter,  and,  unless  otherwise  provided,  determine  the  same  and 
convict  or  make  an  order  against  the  defendant,  or  dismiss  the 
information  or  complaint,  as  the  case  may  be.  55-56  V.,  c.  29, 
s.  858. 

Leave  to  withdraw  the  charge.] — After  the  evidence  has  been  heard  the 
justice  is  not  bound  either  to  convict  or  acquit  the  defendant;  he  may  allow 
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the  prosecutor  to  withdraw  the  charge.    Ex  p.  Wvman  (1899),  6  Can.  Cr. 
Caa.  58   (N.B.). 

Such  withdrawal  may  be  allowed  even  when  another  information  cover- 
ing the  same  offence  has  been  laid  by  the  same  prosecutor  against  the  same 
defendant,  and  the  determination  thereof  is  still  pending.     Ibid. 

But  although  the  informant  gives  notice  that  he  withdraws  the  justice 
nuiy  in  his  discretion  grant  a  certificate  of  dismissal  at  the  request  of  the 
defendant.    Bradshaw  v.  Vaughton^  30  L.J.C.P.  93. 

Improper  adjournment.] — As  to  illegal  adjournments  depriving  the  mag- 
istrate of  jurisdiction,  see  note  to  sec.  722. 

Finding  of  fact,] — In  sununary  proceedings  before  a  justice  of  the  peace 
he  is  substituted  for  the  jury,  so  far  as  relates  to  the  conviction,  that  is,  as 
to  finding  the  party  guilty  or  not  guilty.  It  is  sufficient  to  support  a 
conviction  that  there  is  such  evidence  before  the  magistrate  as  might  in  a 
prosecution  by  indictment  be  left  to  a  jury ;  and  the  Superior  Court,  when 
the  conviction  is  brought  before  it,  will  not  examine  further  to  see  whether 
the  oondusion  drawn  by  the  magistrate  be  or  be  not  the  inevitable  con- 
clusion from  the  evidence.  Burn's  Justice  of  the  Peace,  30th  ed.,  1142;  H. 
V.  Davis,  6  T.R.  177;  R.  v.  Alexander  (1889),  17  O.K.  468. 

Adjudication,] — The  conviction  must  be  for  one  oflTence  only  and  not  for 
two  or  more  oflTences.     Section  710  (3) ;  R.  v.  Farrar  (1890),  1  Terr.  L.R.    . 
306;  R.  V.  Hazen  ^18^3),  20  Ont.  App.  633. 

A  summary  conviction  for  an  offence  under  the  Canada  Temperance  Act 
only  covers  the  violation  actuallv  proved,  and  not  any  violation  which 
might  have  been  proved.  Ex  p.  Whalen  (1894),  32  N.6.R.  274;  Ex  parte 
McManus  (1894),  32  N.B.R.  481.  As  said  by  Landry,  J.,  in  the  former 
case:  Where  the  law  permits  the  inclusion  of  several  charges  of  offences 
in  one  summons  or  indictment,  and  the  court  has  jurisdiction  to  convict  on 
all  the  charges  under  that  summons  or  indictment  the  judicial  disposal, 
either  by  acquittal  or  conviction,  will  include  all  charges  of  which  evidence 
could  have  been  received  on  the  trial  of  the  charge  disposed  of.  But  where 
the  law  allows  the  charge  of  an  offence  describing  it  as  having  taken  place 
during  a  period  in  which  it  is  possible  that  many  similar  offences  of  the 
same  nature  have  been  committed,  and  the  tribunal  can  deal  with  only  one 
under  the  one  summons  or  indictment,  then  evidence  given  of  one  offence 
will  not  affect  the  other  offences  committed  during  that  space  of  time. 
Ex  p.  Whalen  (1894),  32  N.B.R.  274,  276. 

The  dismissal  of  a  prior  charge  under  the  Canada  Temperance  Act 
in  which  the  offence  was  laid  as  between  certain  dates  is  not  necessarily  a 
bar  to  a  subsequent  prosecution  for  an  offence  committed  within  the  same 
period  of  time,  but  the  question  of  identity  of  offence  is  for  the  magistrate. 
The  onus  of  Droving  the  identity  of  the  charge  is  upon  the  defendant. 
Ex  parte  Flanagan  (1899),  6  Can.  Cr.  Cas.  82  (N.B.) ;  R.  v.  Marsh,  in  Re 
Tennant  (1886),  25  N.B.R.  371. 

T.  was  convicted  on  16th  May  of  selling  liquor  between  2l8t  January 
and  18th  April,  he  was  subsequently  convicted  for  unlawfully  keeping  liquor 
for  sale  between  14th  February  and  24th  March  in  the  same  year.  It  was 
held  that  the  onus  was  on  him  to  prove  that  the  two  charges  were  identicfil 
—that  the  keeping  for  sale  with  which  he  was  charged  wad  in  fact  the  sell- 
ing of  which  he  had  been  convicted,  and  that  the  mere  fact  that  the  days  be- 
tween which  he  was  charged  with  keeping  liquor  for  sale,  were  included 
within  the  times  stated  in  tlie  conviction  for  selling,  did  not  sustain  a  de- 
fence of  autrefois  convict.  R.  v.  Marsh,  in  Re  Tennant  (1886),  25  N.B.R. 
371. 

Joint  and  several  offences.] — Two  persons  who  were  doing  business  as  co- 
partners were  jointly  convicted  before  a  magistrate  for  keeping  for  sale 
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intoxicating  liquors  contrary  to  the  Canada  Temperance  Act.  The  convic- 
tion was  as  follows: — "And  I  adjudge  the  said  G.  H.  and  J.  C.  for  their  said 
offence  to  forfeit  and  pay  the  sum  of  $50  to  be  paid  and  applied  according 
to  law,  and  also  to  pay  to  (the  informant)  the  sum  of  $3.60  for  his 
costs  in  this  behalf;  and  if  the  said  several  sums  be  not  paid  forthwith, 
I  order  that  the  same  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  G.  H.  and  J.  C;  and  in  default  of  sufficient  distress, 
I  adjudge  each  of  them  the  said  G.  H.  and  J.  C.  to  be  imprisoned."  It  was 
held  that  the  offence  charged  was  not  a  joint  offence,  and  that  the  con- 
viction was  bad,  for  the  magistrate  ought  to  have  adjudged  a  separate 
Senalty  upon  each  defendant.  £x  parte  Howard  and  Cringle  (1885).  25 
r.B.R.  191. 

Unless  the  offence  is  a  joint  one,  if  two  or  more  persons  are  joined  in 
the  one  proceeding,  separate  convictions  should  be  made  out,  and  each 
defendant  must  only  be  made  liable  for  his  own  fines  and  costs,  and  dis- 
tress or  commitment  must  be  only  for  the  amount  for  which  he  alone  is 
in  default.    Morgan  v.  Brown,  4  A.  &  E.  615. 

Where  the  members  of  a  partnership  firm  are  charged  with  an  offence 
as  to  which  both  may  be  considered  jointly  guilty  of  the  one  offence,  the 
conviction  should  not  describe  them  in  the  firm  name  alone,  but  should 
specifically  name  the  persons  adjudged  guilty  in  the  transaction.  Re  Mc- 
Donald Bros.  (1898),  34  C.L.J.  475  (B.C.). 

A  summary  conviction  is  invalid  if  it  awards  one  fine  against  three 
persons  for  their  separate  acts.  Gaul  v.  Township  of  Ellice,  6  Can.  Cr.  Gas. 
15. 

Sentence,] — ^The  passing  of  sentence  upon  a  convicted  person  is  a 
judicial  act  and  not  merely  ministerial  even  where  the  statute  prescribes 
a  fixed  penalty.    The  King  v.  Case  (No.  1),  7  Can.  Cr.  Cas.  204. 

Where  a  conviction  upon  a  charge  of  illegal  selling  liquors  is  made  in 
general  terms  by  stating  the  time  of  the  offence  as  within  three  months 
last  past  and  before  the  date  of  the  information  (naming  such  date)  the 
conviction  is  valid  notwithstanding  a  previous  conviction  for  a  similar 
offence  committed  within  the  same  period,  if  it  is  shewn  that  the  two 
offences  were  in  fact  distinct  and  separate.  £x  parte  Hopper  (1888),  27 
N.B.R.  496. 

It  is  the  duty  of^a  magistrate^  making  a  summary  conviction  and  im- 
posing a  penalty  of  imprisonment,  to  follow  up  his  judgment  with  a  com- 
mitment, and  it  is  doubtful  whether  he  has  any  discretion  to  suspend  the 
issue  of  the  warrant  of  commitment.  Re  Lynch  (1906),  12  Can.  Cr.  Cas. 
142  (P.E.L). 

A  justice  of  the  peace,  whose  decision  is  attacked  under  a  writ  of  cer- 
tiorari, is  an  officer  subject  to  coercive  imprisonment,  in  the  Province  of 
Quebec,  for  failure  to  deposit  in  a  superior  court,  when  ordered,  all  moneys 
received  by  him  under  the  conviction.  Mercier  v.  Plamondon,  6  Can.  Cr. 
Cas.  223. 

Where  a  summary  conviction  is  not  on  its  face  defective,  and  the  jus- 
tice had  general  jurisdiction  over  the  subject  matter,  the  adjudication  in- 
volved in  the  merits  of  the  case,  on  the  facts  as  distinguished  from  col- 
lateral facts  upon  which  the  Justice's  jurisdiction  depends,  is  not  reviewable 
on  certiorari.    The  King  v.  Beagan  (No.  1),  6  Can.  Cr.  Cas.  54. 

Defects  of  form.]— See  sees.  723.  724,  753,  754,  1124,  1125. 

727*  If  the  justice  convicts  or  makes  an  order  against  the 
defendant,  a  minute  or  memorandum  thereof  may  then  be  made, 
for  which  no  fee  shall  be  paid,  and  the  conviction  or  order,  in 
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such  case,  shall  afterwards  he  drawn  up  by  the  justice  on  parch- 
ment or  on  paper,  under  his  hand  and  seal,  in  such  one  of  the 
forms  of  conviction  or  of  orders  from  31  to  36  inclusive  as  is  ap-  Forms, 
plicable  to  the  case,  or  to  the  like  eflPect.    55-56  V.,  c.  29,  s.  859. 

Shewing  juriadiction.'\-=-A  warrant  or  order  issued  by  an  inferior  court 
must  shew  jurisdiction  on  its  face.  It  is  not  so  as  to  an  order  granted  by 
a  judge  of  a  superior  court.  There  the  jurisdiction  need  not  appear  on  the 
face  of  the  order.    Howard  v.  Gosset,  10  Q.B.  358. 

Where  a  statute  requires  something  to  be  done  in  order  to  give  a  magis- 
trate jurisdiction,  it  is  advisable  to  shew,  on  the  face  of  the  proceedings,  a 
strict  compliance  with  such  direction.  Regina  v.  Hogarth  (1893),  24  O.R. 
60. 

A  warrant  of  commitment  for  an  offence  against  the  Indian  Act  made 
by  an  ^'Indian  agent"  exercising  the  powers  of  two  justices  should  shew  on 
its  face  the  district  for  which  he  was  an  Indian  agent  as  he  had  jurisdic- 
tion by  virtue  of  that  office  only  in  the  district  for  which  he  was  appointed. 
R.  v.  McHugh  (1907),  13  Can.  Cr.  Cas.  104  (B.C.),  per  Hunter,  C.J. 

Uncertainty  in  describing  the  o/fence.] — ^The  charge  in  a  conviction 
must  be  certain  and  must  be  so  stated  as  to  be  pleadable  in  a  second 
prosecution  for  the  same  offence.  R.  v.  Hoggard  (1870),  30  U.C.Q.B.  162. 
The  conviction  must  be  in  respect  of  a  single,  distinct,  positive  and  defin- 
ite charge,  except  where  the  statute  dispenses  with  any  of  these  require- 
ments. R.  V.  Mabey  (1875),  37  U.C.Q.B.  248;  R.  v.  Coulson,  24  Ont.  R. 
246;  R.  V.  Somers    (1893),  1  Can.  Cr.  Cas.  46   (Ont.). 

A  conviction  under  the  Fisheries  Act  (Can.)  which  specifies  the  offence 
merely  as  "illegal  fishing,"  is  bad  for  uncertainty.  Ex  parte  Dixon  (1903), 
7  Qm.  Cr.  Cas.  336  (N.B.). 

A  conviction  under  a  by-law  must  shew  on  its  face  whether  the  date 
of  the  alleged  offence  was  before  or  after  the  by-law  came  into  operation. 
Re  Fisher   (1905),  9  Can.  Cr.  Cas.  451    (Man.). 

Continuous  offence,] — ^A  conviction  for  illegally  practising  medicine 
contrary  to  the  Ontario  Medical  Act  must  shew  the  exercise  of  that  calling 
upon  more  than  one  occasion  within  the  prescriptive  period  within  which 
a  prosecution  must  be  brought.  The  conviction  must  set  out  the  particular 
acts  of  the  accused  which  are  held  to  constitute  the  illegal  practising.  R. 
v.  Whelan  (1900),  4  Can.  Cr.  Cas.  277  (Ont.);  R,  v.  Spain  (1889),  18 
Ont.  R.  386. 

Adjudging  forfeiture  of  fine.] — Convictions  were  held  defective  in  R. 
v.  Cyr  (1887),  12  Ont.  Pr.  24,  and  R.  v.  Burtress  (1900),  3  Can.  Cr.  Cas. 
536  (N.S.),  because  they  did  not  contain  an  adjudication  of  forfeiture  of 
the  fine  imposed,  as  well  as  an  adjudication  that  the  prisoner  pay  such  sum. 
Reference  was  in  the  former  case  made  to  the  statute  32  and  33  Vict. 
(Can.),  ch.  31,  sec.  50,  whereby  forms  il,  12,  i3,  in  which  the  expression 
"forfeit  and  pay"  ie  used  are  made  applicable  to  all  cases  where  no  particu- 
lar form  is  given  by  the  law  creating  the  offence ;  and  that  in  cases  where 
forfeiture  is  neither  necessary  nor  proper  and  where  only  an  order  to  pay 
money  due  by  one  person  to  another  can  be  made  (as  in  cases  between 
master  and  servant)  the  statutory  forms  contain  no  expression  of  forfeiture. 
8ee  Code  forms  31,  32  and  34,  and  sec.  1152.  The  opinion  is  also  ex- 
pressed in  Paley  on  Convictions,  6th  ed.,  264,  that  a  judgment  of  forfeiture 
is  necessary  under  the  corresponding  Imperial  statute,  11  and  12  Vict.,  ch. 
.34. 

A  minute  of  conviction  which  mentions  no  definite  time  for  the  payment 
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of  the  penalty  must  be  taken  to  mean  that  f>ayment  must  be  made  forth- 
with.   R.  V.  Butler  (1896),  32  C.LJ.  594  (N.S.). 

Conformity  with  adjudication.] — Where  a  minute  of  conviction  stated 
that  in  default  of  payment  of  the  fine  and  costs  imposed  the  same  was  to 
be  levied  by  distress,  and  in  default  of  distress  imprisonment,  and  a  formal 
conviction  was  drawn  up  following  the  minute,  and  it  appeared  that  dis- 
tress was  not  authorized  in  the  particular  case,  it  was  held  that  the  fact 
of  the  minute  containing  such  unauthorized  provision  did  not  prevent  a 
conviction  omitting  such  provision  being  drawn  up  and  returned,  in  compli- 
ance with  a  certiorari  granted.  R.  v.  Hartley  (1890),  20  Ont.  R.  481;  vide 
also  R.  V.  Richardson   (1891),  20  Ont.  R.  514. 

If  the  penalty  in  default  of  payment  of  the  fine  adjudged  appears  to  be 
properly  ascertained  by  the  conviction  the  court  will  not  enquire  when  it 
was  fixed,  for  if  determined  at  any  time  before  the  conviction  is  formally 
drawn  up  and  returned  that  is  sufficient.  R.  v.  Smith  (1881),  40  U.C.Q.B. 
18. 

Possibly  the  justices  could  not  give  any  effect  to  a  change  of  intention 
as  regards  the  adjudication  of  guilt  on  the  penalty  without  hearing  the 
defendant.  R.  v.  Brady,  12  Ont.  R.  363;  R.  v.  Hartley,  20  Ont.  R.  486;  but 
it  is  otherwise  as  regards  the  consequences  which  follow  the  infliction  of 
the  penalty.    R.  v.  McAnn  ( 1896),  3  Can.  O.  Gas.  110,  112,  per  Davie,  CJ. 

A  conviction  which  illegally  imposes  imprisonment  with  hard  labour  in 
default  of  payment  of  a  fine  may  be  amended  at  any  time  before  it  is  acted 
upon,  by  the  return  of  an  amended  conviction  omitting  the  award  of  hard 
labour,  but  in  other  respects  conforming  to  the  adjudication.  R.  v.  McAnn 
(1896),  3  Can.  Cr.  Cas.  110  (B.C.).  But  if  the  original  adjudication  had 
been  acted  upon,  the  defect  could  not  have  been  cured  by  returning  a  valid 
conviction.    Ibid.,  per  Drake,  J.,  p.  121. 

A  conviction  in  due  form  will  not  be  quashed  because  it  is  founded  upon 
a  minute  of  adjudication  which  does  not  disclose  an  offence  in  law  if  the 
court  is  satisfied,  upon  perusal  of  the  depositions,  that  the  offence  for 
which  the  formal  conviction  was  made  was  in  fact  committed.  R.  v. 
Whiffm  (1900),  4  Can.  Cr.  Cas.  141   (N.W.T.). 

If  the  penalty  appears  to  be  properly  ascertained  by  the  conviction,  the 
court  will  not  enquire  when  it  was  fixed,  for  if  determined  at  any  time 
before  the  conviction  is  formally  drawn  up  and  returned,  that  is  sufficient. 
Reg.  V.  Smith,  46  U.C.Q.B.  446. 

Although  a  magistrate  has  delivered  to  the  defendant  a  copy  of  con- 
viction stated  to  be  the  justification  for  the  proceedings  which  followed  the 
adjudication,  he  is  not  precluded  thereby  from  drawing  up  and  returning 
a  conviction  in  a  formal  shape,  and  the  latter  will  be  taken  as  the  authen- 
tic record  of  the  proceedings.  Basten  v.  Carew,  5  D.  &  R.  568 ;  R.  v.  Hunt- 
ington Justices,  6  D.  &  R.  588;  R.  v.  Allan,  15  East  333,  346.  But  the  cor- 
rected statement  must  be  conformable  to  the  facts  as  they  really  took 
place;  and  as  the  court  gives  credit  to  the  magistrates  for  the  truth  of  the 
facts  recorded  in  the  conviction,  it  will  hold  them  punishable  for  making 
a  false  statement.    R.  v.  Simpson,  10  Mod.  382. 

A  magistrate  has  a  locus  poenitentise  and  although  he  has  pronounced 
a  verbal  conviction,  if  he  changes  his  mind  before  a  formal  conviction  is 
signed  and  sealed,  he  is  not  compelled  to  affix  his  signature,  and  the  verbal 
pronouncement  will  become  ineffective.    Jones  v.  Williams,  46  Ljr.M.C.  270. 

In  R.  V.  Perley  (1885),  25  N.B.R.  43,  it  was  held  that  a  minute  of  con- 
viction made  under  the  Summary  Convictions  Act  (Can.).  32  &  33  Vict.,  ch. 
31,  sec.  42,  should  state  the  adjudication  of  the  justices  both  as  to  the 
amount  of  the  fine  and  the  mode  of  enforcing  it,  whether  by  distress  or 
imprisonment,  so  as  to  be  a  complete  judgment  in  substance.     This  was 
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approved  and  followed  in  Ex  parte  Hill  (1891),  31  N.B.R.  84,  in  which 
case  a  conviction  under  the  Indian  Act  (Can.),  awarding  imprisonment  in 
default  of  payment  of  the  fine,  was  held  bad  inasmuch  as  the  minute  of 
adjudication  made  at  the  hearing  did  not  state  any  term  of  imprisonment. 

Where  the  sentence  imposed  upon  a  summary  trial  by  consent  before 
a  city  stipendiary  magistrate  for  common  assault  was,  in  the  first  instance, 
three  months'  imprisonment  without  mention  of  hard  labour,  and  the  - 
minute  of  adjudication  did  not  include  hard  labour,  a  formal  conviction, 
including  hard  labour,  and  a  commitment  thereon  in  similar  terms  are 
invalid,  and  the  accused  will  be  discharged  on  habeas  corpus.  Ex  parte 
Carmichael,  8  Can.  Cr.  Cas.  10   (N.S.). 

Where  a  justice  of  the  peace  convicts  or  makes  an  order  against  a 
defendant,  and  a  minute  or  memorandum  of  such  is  then  made,  the 
fact  that  no  formal  conviction  has  been  drawn  up  is  no  reason  why  the 
conviction  should  not  be  quashed.  Rex  v.  Mancion,  8  O.L.R.  24,  8  Can. 
Cr.  Cas.  218. 

Inelu9ion  of  atatutory  coats.] — If  the  macristrate  making  a  summary 
conviction  adjudges  a  pecuniary  penalty  and  a  distress  to  realize  same,  and  « 

in  default  of  sufiicient  distress  that  the  defendant  be  imprisoned,  the  costs 
of  the  distress  and  of  conveying  the  defendant  to  gaol  are  not  in  the  dis- 
cretion of  the  magistrate,  but  must  be  included  in  the  formal  conviction, 
and  the  omission  of  that  provision  from  the  formal  conviction  in  such  a 
case  invalidates  the  conviction.  The  Queen  v.  Vantassel  (No.  2),  5  Can. 
Cr.  Cas.  133  (N.S.) ;  Code  sec.  839. 

Amendment  on  certiorari.] — On  the  return  to  a  certiorari  the  justices 
are  not  only  entitled,  but  may  be  required,  to  amend  their  conviction  in 
matters  of  form.  Houghton's  Case  (1877),  1  B.C.R.,  Pt.  I.,  p.  89.  But  as 
said  by  Begbie,  C J.,  in  that  case :  "He  cannot  be  allowed  to  convict  a  man 
of  one  offence  and  then  on  certiorari  inform  the  court  that  he  convicted 
him  of  another^;  he  cannot  be  allowed  to  thrust  into  an  "amended"  convic- 
tion allegations  of  fact  which  the  evidence  disproves.    Ibid.,  p.  92. 

An  amended  conviction  may  be  made  out  and  returned  under  the  cer- 
tiorari at  any  time  before  the  conviction  has  been  quashed  or  the  defendant 
released.  R.  v.  McDonald,  26  N.S.R.  404;  R.  v.  Lawrence,  43  U.C.Q.B.  168; 
R.  V.  Richardson,  20  Ont.  R.  514;  R.  v.  House,  2  Man.  R.  58. 

Under  sec.  1124  the  court  may,  on  certiorari,  adjudicate  de  novo  on  the 
evidence  given  before  the  magistrate;  but  the  coiut  should  not  amend  a 
conviction  if  in  so  doing  it  has  to  exercise  the  discretion  of  the  magistrate. 
R.  V.  Whiffin  (1900),  4  Can.  Cr.  Cas.  141  (N.W.T.). 

False  return  of  conviction.] — In  Paley  on  Convictions,  7th  ed.,  p.  234, 
it  is  said  that  even  after  the  magistrate  has  delivered  to  the  defendant  a 
copy  of  the  conviction,  etc.,  he  is  not  thereby  precluded  from  drawing  up 
and  returning  a  conviction  in  a  formal  shape,  which  is  to  be  taken  as  the 
only  authentic  record  of  the  proceedings;  for  the  conviction  returned  is  the 
only  one  of  which  the  court  can  take  notice.  The  court  gives  credit  to 
the  magistrates  for  the  truth  of  the  facts  recorded  in  the  conviction,  but 
it  will  hold  them  punishable  for  making  a  false  statement.  Rex  v.  Allen, 
15  East  346;  Reg.  v.  Simpson,  10  Mod.  382.    The  remedy  for  a  false  re-  • 

turn  is  by  action  on  the  case  at  the  suit  of  the  party  aggrieved,  or  by  crim- 
inal information.    Paley,  p.  378. 

728.  When  several  persons  join  in  the  commission  of  fhe  Disposal  of 
same  offence,  and  upon  conviction  thereof  each  is  adjudged  penalties 
to  pay  a  penalty  which  includes  the  value  of  the  property  or 
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the  amount  of  the  injury  done,  no  further  sum  shall  be  paid  to 
the  person  aggrieved  than  such  amount  or  value  and  costs,  if 
any,  and  the  residue  of  the  penalties  imposed  shall  be  applied 
in  the  same  manner  as  other  penalties  imposed  by  a  justice  are 
directed  to  be  applied.    55-56  V.,  c.  29,  s.  860. 


First  con-  729.  Whenever  any  per^n  is  summarily  convicted  before 

certain  case   ^  J^^stice  of  any  offence  against  Part  VI.,  or  Part  VII.,  except 

'section  four  hundred  and  nine  and  sections  four  hundred  and 

sixty-six  to  five  hundred  and  eight  inclusive,  or  against  Part 

VIII.,    except  sections   five    hundred    and   forty-two   to   five 

Discharge  on  hundred  and  forty-five  inclusive,  and  it  is  a  first  conviction,  the 

P*^^*®'    justice  may,  if  he  thinks  fit,  discharge  the  offender  from  his 

and  costs,      conviction  upon  his  making  such  satisfaction  to  the  person 

aggrieved,  for  damages  and  costs,  or  either  of  them,  as  are 

ascertained  by  the  justice.    55-56  V.,  c.  29,  s.  861. 

Section  729  has  a  different  scope  from  sec.  734.  It  provides  for  the  case 
of  a  first  offence,  or  for  a  conviction  for  an  offence,  under  such  circum- 
stances, as  to  induce  the  justice  to  conclude  that  leniency  may  be  rightly 
exercised  upon  such  evidences  of  good  intention  on  the  part  of  the  offender 
as  arise  from  the  fact  of  his  having  made  satisfaction  to  the  person  in- 
jured. It  concerns  the  offender  in  relation  to  society.  Sees.  732  and  734, 
on  the  other  hand,  concern  the  offender  in  his  relation  to  the  person  ag- 
grieved. It  is  only  a  complaint  '"by  or  on  behalf  of  the  person  aggrieved, 
which  has  the  effect  of  barring  dvil  proceedings  on  satisfying  a  summary 
conviction  for  assault.  Hardigan  v.  Graham  (1897),  1  Can.  Cr.  Cas.  437, 
12  Que.  S.C.  177. 


Order  of 
dismissal. 


dismissal. 
Form. 


780.  If  the  justice  dismisses  the  information  or  compliunt, 
he  may,  when  required  so  to  do,  make  an  order  of  dismissal 
Certificate  of  in  form  37,  and  he  shall  give  the  defendant  a  certificate  inf 
form  38  which,  upon  being  afterwards  produced,  shall  with- 
out further  proof,  be  a  bar  to  any  subsequent  information  or 
complaint  for  the  same  matter,  against  the  same  defendant. 
55-56  v.,  c.  29,  s.  862. 

Certificate  of  disTnis8al.'\ — The  certificate  of  dismissal  may  be  granted 
as  well  where  the  informant  neglects  to  appear,  and  the  complaint  is  dis- 
missed on  that  ground,  as  where  he  does  appear  and  the  information  is  dis- 
missed on  the  merits.  Ex  parte  Phillips  (1884),  24  N.B.R.  119.  Upon  the 
hearing  of  an  information  for  an  oflTence  against  the  Canada  Temperance 
Act  the  defendant  in  answer  to  the  charge  gave  in  evidence  a  certificate 
stating  that  an  information  against  the  defendant  for  the  same  offence  had 
been  considered  and  was  dismissed,  but  the  police  magistrate  gave  no 
effect  to  the  certificate  of  dismissal,  on  the  ground  that  the  orifirinal  inform- 
ation had  been  dismissed  on  the  default  of  the  informant  to  appear  and 
srive  evidence  and  not  on  the  merits,  and  it  was  held  that  it  wa«  within 
the  power  of  a  magistrate,  to  whom  a  certificate  of  dismissal  is  tendered 
as  a  bar  to  his  proceeding,  to  inquire  whether  such  prosecution  was  real 
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and  bonA  fide,  or  was  instituted  fraudulently  and  coUusively  for  the  pur- 
pose of  escaping  the  penalties  of  the  Act.    Ibid. 

Although  the  informant  gi^es  notice  that  he  withdraws,  the  justice  may 
in  his  discretion  grant  a  certificate  of  dismissal  at  the  request  of  the  de- 
fendant.   Bradshaw  v.  Vaughton,  30  LJ.C.P.  93. 

781.  Whenever,  by  any  Act  or  law,  authority  is  given  to  Minute  of 
commit  a  person  to  prison,  or  to  levy  any  sum  upon  his  goods  ^^yl^ 
or  chattels  by  distress,  for  not  obeying  an  order  of  a  justice, 

the  defendant  shall  be  served  with  a  copy  of  the  minute  of  the 
order  before  any  warrant  of  commitment  or  of  distress  is  issued 
in  that  behalf. 

2.  Thtf  order  or  minute  shall  not  form  any  part  of  the  war-  No  part  of 
rant  of  commitment  or  of  distress.    55-56  V.,  c.  29,  s.  863.  warrant. 

Orders  not  oonviotions.} — ^This  section  originated  with  sec.  52  of  the 
Summary  Convictions  Act,  32-33  Vict.,  ch.  31.  It  applies  only  to  orders 
of  justices  as  distinguished  from  convictions.  R.  v.  Sanderson  (1886),  12 
Ont.  R.  178,  181;  R.  v.  OTLieary,  3  Pugsley  (N.B.)  264;  Paley  on  Convic- 
tions, 5th  ed.,  288.  A  defendfuit  must  take  notice  of  a  conviction  at  his 
peril.    Ibid. 

The  service  of  an  incorrect  copy  followed  by  the  service  of  a  correct 
one  would  not  in  any  way  invalidate  the  proceedings  or  prevent  the  magis- 
trate from  preparing  an  order  in  accordance  with  the  original  minute  he 
had  made,  and  issuing  process  to  enforce  it.  See  R.  v.  Conrod,  5  Can.  Cr. 
Gas.,  at  page  425. 

Commitment  to  enforce  juatio^e  order.] — ^The  commitment  must  be 
to  the  common  eaol  of  the  county  for  which  the  justices  shall  be  acting. 
Paley,  p.  337.  The  warrant  is  bad  if  it  only  orders  in  general  terms  that 
the  defendant  be  carried  to  prison.  R.  v.  Smith,  2  Str.  934. 

A  warrant  of  commitment  is  bad  if  it  simply  directs  the  gaoler  to  "im- 
prison" the  defendant  for  the  stated  time,  without  specifying  the  place  of 
imprisonment.  Re  J.  W.  King  (1001),  4  Can.  Cr.  Cas.  426,  per  Forbes, 
Co.  J. 

The  description  of  the  place  of  imprisonment  in  a  warrant  of  commit- 
ment is  sufflHent  if  the  prison  be  described  by  its  situation  or  some  other 
definite  description.    Ibid. 

782.  Whenever  any  person  is  charged  with  common  assault  Assault, 
any  justice  may  summarily  hear  and  determine  the  charge. 

2.  If  the  justice  finds  the  assault  complained  of  to  have  been  Duty  when 
accompanied  by  an  attempt  to  commit  some  other  indictable  more  than 
offence,  or  is  of  opinion  that  the  same  is,  from  any  other  circum-  assault, 
stance,  a  fit  subject  for  prosecution  by  indictment,  he  shall 
abstain  from  any  adjudication  thereupon,  and  shall  deal  with 
the  case  in  all  respects  in  the  same  manner  as  if  he  had  no 
authority  finally  to  hear  and  determine  the  same.     63-64  Y., 
c.  46,  s.  3. 

Common  aesault.] — The  rosfristrate  has  jurindiction  to  summarily  de- 
termine the  complaint  without  regard  to  the  desire  of  either  the  prosecutor 
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or  the  defendant  that  it  should  be  sent  up  for  trial  under  indictment,  and 
a  commitment  for  trial  need  only  be  made  in  case  of  common  assault  under 
the  circumstances  stated  in  sub-section  2. 

Under  sub-section  (2)  the  magistrate  is,  if  he  thinks  the  case  a  proper 
one  for  indictment,  to  proceed  as  upon  a  preliminary  inquiry,  and  he 
may  allow  the  information  to  be  amended  and  re-sworn.  See  note  to  sec. 
654.    See  also  as  to  common  assault.  Code  sec.  291. 

Assault  involving  question  of  title.] — No  justice  shall  hear  and  deter- 
mine any  case  of  assault  or  battery,  in  which  any  question  arises  as  to  the 
title  to  any  lands,  tenements,  hereditaments,  or  any  interest  therein  or 
accruing  therefrom,  or  as  to  any  bankruptcy  or  insolvency,  or  any  execu- 
tion under  the  process  of  any  court  of  justice.    Code  sec.  709. 

Dismissal  of  788.  If  the  justice,  upon  the  hearing  of  any  case  of  assault 
complaint  q,.  battery  upon  the  merits  where  the  information  is  laid  by  or 
on  behalf  of  the  person  aggrieved,  under  the  last  preceding 
section,  deems  the  offence  not  to  be  proved,  or  finds  the  assault 
or  battery  to  have  been  justified,  or  so  trifling  as  not  to  merit 
any  punishment,  he  shall  dismiss  the  complaint  and  shall  forth- 
with make  out  a  certificate  under  his  hand  stating  the  fact  of 
such  dismissal,  and  shall  deliver  such  certificate  to  the  person 
against  whom  the  complaint  was  preferred.  55-56  V.,  c.  29, 
s.  865. 

Release  784.  If  the  person  against  whom  any  such  information 

from  further  has  been  laid,  by  or  on  behalf  of  the  person  aggrieved,  obtains 
proceedmgs.  g^^j^  certificate,  or,  having  been  convicted,  pays  the  whole 
amount  adjudged  to  be  paid  or  suffers  the  imprisonment,  or 
imprisonment  with  hard  labour,  awarded,  he  shall  be  released 
from  all  further  or  other  proceedings,  civil  or  criminal,  for  the 
same  cause.    55-56  V.,  c.  29,  s.  866. 

Bar  of  civil  action  for  assault.] — "No  action  of  damages  for  assault 
lies  in  favour  of  the  party  aggrieved  against  an  assailant  who  has  been 
convicted  under  Code  sec.  732  and  who  has  paid  the  amount  of  the  fine  or 
suffered  the  imprisonment  as  the  case  may  be.  Larin  v.  Boyd  (1904),  11 
Can.  Cr.  Cas.  74  (Que.). 

A  summary  conviction  for  assault  upon  a  female,  causing  bruises,  will 
be  presumed  to  be  one  of  common  assault  under  Code  sees.  201  and  732, 
and  not  of  an  assault  occasioning  bodily  harm  under  sec.  295,  where  there 
has  been  no  election  of  summary  trial.    Ibid. 

The  conviction  for  common  assault  would  be  a  bar  to  a  subsequent  pro- 
secution for  assault  occasioning  bodily  harm.  Larin  v.  Boyd  (1904),  11 
Can.  Cr.  Cas.  74  (Que.). 

The  explanation  regarding  the  previous  decision  of  Archibald,  J.,  in 
Hardigan  v.  Graham  (1897),  1  Can.  Cr.  Cas.  437  (Que.),  given  in  Larin 
V.  Boyd,  supra,  makes  it  clear  that  that  case  is  no  longer  of  authority  since 
the  Code  Amendment  Act  of  1900,  upon  which  the  present  sec.  734  is  taken. 

Section  734  applies  to  bar  the  civil  action,  only  where  the  charge  is 
triable  summarily  under  sec.  732  without  regard  to  the  consent  of  the 
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accused,  and  does  not  have  that  effect  where  the  charge  is  under  sec.  206 
for  assault  occasioning  actual  bodily  harm.  Nevills  v.  Ballard  (1897),  1 
Can.  Cr.  Cas.  434  (Ont.);  Grantillo  v.  Caporici  (1899),  16  Que.  S.C.  44. 

Section  734  does  not  apply  to  bar  a  civil  action  for  assault,  after  convic- 
tion and  payment  of  the  fine,  where  such  conviction  is  by  a  petit  jury  on  a 
trial  upon  an  indictment.    Clermont  v.  Lagac6  (1897),  2  Can.  Cr.  Cas.  1. 

On  a  charge  of  shooting  and  wounding  with  intent,  the  justices  holding 
a  preliminary  enquiry  cannot,  of  their  own  motion,  vary  or  reduce  the 
charge  to  one  of  common  assault  and  so  acquire  jurisdiction  to  adjudicate 
thereupon.  Miller  v.  Lea  (1898),  2  Can.  Cr.  Cas.  282.  A  certificate  of 
conviction  by  justices  for  common  assault  under  those  circumstances,  and 
the  payment  of  the  fine  imposed,  do  not  bar  a  civil  action  by  the  injured 
party  for  damages  against  the  wrongdoer,  and  this  section  does  not  apply. 
Ibid. 

Where  a  magistrate  invested  with  the  powers  of  two  justices  tries  a 
case  of  aggravated  assault  under  the  summary  trials  procedure  with  the 
consent  of  the  accused  (sees.  773  and  778),  the  conviction  is  a  bar  to  a 
further  criminal  proceedings  for  the  same  cause  (sec.  792),  but  not  to  be  a 
civil  action  for  damages.  The  provisions  of  sec.  734  do  not  apply  to  such 
a  case.    Clarke  v.  Rutherford  (1901),  5  Can.  Cr.  Cas.  13  (Ont.). 

Bar  of  criminal  proceedings.] — A  summary  conviction  for  assault  has 
been  held  sufficient  to  bar  a  subsequent  indictment,  charging  an  assault 
and  wounding  with  intent  to  murder,  where  the  accused  has  been  sum- 
moned before  magistrates  by  the  prosecutor  of  the  indictment  for  the  same 
assault,  and  had  been  imprisoned  on  his  making  default  of  payment  of 
the  fine  imposed  by  the  magistrates.  R.  v.  Stanton  (1851),  5  Cox  C.C. 
324,  per  Erie,  J. 

It  was  said  by  Coltman,  J.,  in  R.  v.  Walker  (1843),  2  Moody  &  Rob. 
446,  that  there  is  no  difference  in  principle  whether  a  party  has  been  con- 
victed or  acquitted;  and  that  on  a  complaint  for  a  common  assault  the 
justices  were  to  determine  whether  such  assault  was  accompanied  with  any 
felonious  intention,  and  on  that  question  they  are  like  any  other  court  of 
competeiit  jurisdiction,  and  their  decision  is  of  the  same  finality  as  if  the 
party  had  been  convicted  by  a  jury.    2  Moody  &  Rob.  457. 

The  rule  at  common  law  is  that  where  a  person  has  been  convicted  for 
an  offence  by  a  court  of  competent  jurisdiction,  the  conviction  is  a  bar  to 
all  further  criminal  proceedings  for  the  same  offence;  the  principle  is  that 
no  man  shall  be  placed  in  peril  of  legal  penalties  more  than  once  on  the 
same  accusation.    R.  v.  Miles  (1890),  17  Cox  C.C.  9. 

It  is  a  well-established  principle  that  a  series  of  charges  shall  not  bt 
preferred  for  the  same  act,  and,  whether  a  party  accused  of  a  minor  offence 
IS  acquitted  or  convicted,  he  shall  not  be  charged  again  on  the  same  facts 
in  a  more  aggravated  form.  R.  v.  Elrington  (1861),  1  Best  &  Smith  688, 
696  (Cockbum,  CJ.,  and  Blackburn,  J.). 

It  was  held  by  the  court  for  Crown  cases  reserved  in  R.  v.  Morris  ( 1867 ) , 
L.R.  1  C.C.R.  90,  that  a  conviction  for  assault  and  the  imprisonment  conse- 
quent thereon  are  not  either  at  common  law  or  under  24-25  Vict.,  ch.  100, 
sec.  45  (Can.  Cr.  Code  866),  a  bar  to  an  indictment  for  manslaughter  of 
the  person  assaulted,  should  he  subsequently  die  from  the  effects  of  the 
assault.    Per  Martin,  6.,  and  Byles  and  Shee,  JJ.;  Kelly,  C.B.,  dissenting. 

In  the  last-mentioned  case,  Martin,  6.,  considered  the  word  "cause"  in 
the  statute  corresponding  to  sec.  734  of  the  Code,  as  used  synonymously 
with  the  words  "accusation"  or  "charge";  while  Byles,  J.,  said  that  the 
word  "cause"  may  undoubtedly  mean  "act,"  but  it  is  ambiguous,  and  it 
may  also  and,  perhaps,  with  greater  propriety  be  held  to  mean  "cause  for 
the  accusation";  and  in  that  view  the  cause  for  the  indictment  for  man- 
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slaughter  comprehended  more  than  the  cause  in  the  summons  before  the 
magistrates,  "for  it  comprehends  the  death  of  the  party  assaulted."  L.R. 
1  C.C.R.  96. 

In  a  more  recent  case,  at  the  Durham  Assizes,  November  23,  1895,  the 
opposite  view  was  taken  by  Grantham,  J.,  the  presiding  judge.  R.  v.  Hilton 
(1895),  59  J.P.  (Eng.),  778.  In  that  case  it  appeared  that  the  defendant 
Hilton  was  indicted  for  the  manslaughter  of  one  Robert  Jackson.  The 
alleged  assault  which  caused  the  death  of  Jackson  occurred  on  the  12th  of 
October.  On  the  21st  of  October  cross -summonses  for  assault  were  heard 
by  the  justices  and  both  cases  were  dismissed.  At  that  time  the  deceased 
man's  injuries  were  not  considered  serious,  but  on  the  2nd  of  November 
he  died  from  the  effects  of  a  clot  of  blood  on  the  brain.  Hilton  was  there- 
upon charged  with  manslaughter.  Counsel  for  the  prisoner  produced  a 
certificate  of  dismissal  of  the  charge  of  assault  by  the  justices  under  24  A 
25  Vict.,  eh.  100,  sec.  45,  and  raised  the  plea  that  the  prisoner  had  already 
been  acquitted  of  the  charge  of  assault  and  could  not  be  tried  again.  The 
judge  accepted  this  view,  and  the  prisoner  was  discharged. 

785.  In  every  case  of  a  summary  conviction,  or  of  an  order' 
made  by  a  justice,  such  justice  may,  in  his  discretion,  award 
and  order  in  and  by  the  conviction  or  order  that  the  defendant 
shall  pay  to  the  prosecutor  or  complainant  such  costs  as  to  the 
said  justice  seem  reasonable  in  that  behalf,  and  not  inconsistent 
with  the  fees  established  by  law  to  be  taken  on  proceedings  had 
by  and  before  justices.    55-56  V.,  c.  29,  s.  867. 

Costa.] — A  general  power  to  award  costs  was  first  conferred  by  the 
statute  18  Geo.  HI.,  ch.  19,  before  which  no  such  power  existed  except 
under  special  statutes.     R.  v.  Brown   (1888),  16  O.R.  41,  46. 

The  award  of  costs  under  a  summary  conviction  should  direct  payment 
thereof  to  the  informant  and  not  to  the  justice.  R.  v.  Roche  ( 1000),  4  Can. 
Cr.  Gas.  64. 

In  Reg.  V.  Walsh,  2  Ont.  R.  206,  it  was  held  that  where  in  the  minute 
of  adjudication  the  costs  were  fixed  at  $5.20,  a  conviction  was  bad  which 
required  the  defendant  to  pay  $5.27  for  costs. 

In  Rejf.  V.  Elliott,  12  Ont.  R.  524,  where  the  magistrate  had  included 
in  the  costs  ordered  to  be  paid  by  the  defendant  one  dollar  "for  the  use 
of  hall,"  Rose,  J.,  following  Regina  v.  Walsh,  held  that  he  had  no  power  to 
amend  the  conviction  by  reducing  the  amount  of  costs  by  $1.00,  because 
that  would  be  creating  a  variance  between  the  adjudication  and  the  con- 
viction. 

Where  the  person  convicted  upon  a  summary  trial  is  released  upon  sus- 
pended sentence  and  is  directed  to  pay  the  informant's  costs,  such  costs 
are  payable  forthwith  unless  otherwise  ordered.  The  power  under  Code 
sec.  1081  to  award  such  costs  to  be  paid  "within  such  period  and  by  such 
instalments  as  the  court  directs"  does  not  make  it  necessary  to  divide  the 
costs  into  instalments.    The  King  v.  McLellan  (No.  1),  10  Can.  Cr.  Cas.  1. 

Costs  on  dis-        786.  Whenever  the  justice,  instead  of  convicting  or  making' 

missal.         an  order,  dismisses  the  information  or  complaint,  he  may,  in  hiri 

discretion,  in  and  by  his  order  or  dismissal,  award  and  order 

that  the  prosecutor  or  complainant  shall  pay  to  the  defendant 
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such  costs  as  to  the  said  justice  seem  reasonable  and  consistent 
with  law.    55-56  V.,  c.  29,  s.  868. 

787.  The  sums  so  allowed  for  costs  shall,  in  all  cases,  be  Recovery  of 
specified  in  the  conviction  or  order,  or  order  of  dismissal,  and  ^osts  ^ith 
the  same  shall  be  recoverable  in  the  same  manner  and  under  the 

same  warrants  as  any  penalty,  adjudged  to  be  paid  by  the  con- 
viction or  order,  is  to  be  recovered.    55-56  V.,  c.  29,  s.  869. 

Penalty,^ — ^The  word  "penalty"  in  Code  sees.  737  and  738  is  restricted 
to  a  pecuniary  penalty  because  of  its  association  with  the  terms  "paid"  and 
"recovered."    The  King  v.  Johnston  (No.  1),  11  Can.  Cr.  Cas.  6. 

788.  Whenever  there  is  no  such  penalty  to  be  recovered  Recovery  of 
such  costs  shall  be  recoverable  by  distress  and  sale  of  the  goods  *^^  *^"'y- 
and  chattels  of  the  party,  and  in  default  of  distress,  by  im- 
prisonment, with  or  without  hard  labour,  for  any  term  not  ex- 
ceeding one  month.    55-56  V.,  c.  29,  s.  870. 

Upon  a  proceeding  under  sec.  748  of  the  Criminal  Code  to  compel  the 
giving  of  a  recognizance  to  keep  the  peace,  the  recovery  of  costs  ordered 
against  the  defendant  is  governed  by  Code  sec.  738  and  imprisonment  for 
non-payment  is  only  authorized  in  default  of  distress.  R.  v.  Power  (1902), 
6  Qin.  Cr.  Cas.  378  (N.S.). 

789.  Whenever  a  conviction  adjudges  a  pecuniary  penalty  Conviction 
or  compensation  to  be  paid,  or  an  order  requires  the  payment  or  order  in- 
of  a  sum  of  money,  whether  the  Act  or  law  authorizing  such  ment'of 
conviction  or  order  does  or  does  not  provide  a  mode  of  raising  money. 

or  levying  the  penalty,  compensation  or  sum  of  money,  or  of 
enforcing  the  payment  thereof,  the  justice  by  his  conviction.  Justice  may 
or  order  after  adjudging  payment  of  such  penalty,  compensa-  adjudge, 
tion  or  sum  of  money,  with  or  without  costs,  may  order  and 
adjudge, — 

(a)  that  in  default  of  payment  thereof  forthwith,  or  within  Distress  and 
a  limited  time,  such  penalty,   compensation  or  sum  of  imprison- 
money  and  costs,  if  the  conviction  or  order  is  made  with  default, 
costs,  shall  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  defendant,  and,  if  sufficient  distress  cannot 
be  found,  that  the  defendant  be  imprisoned  in  the  manner 
and  for  the  time  directed  by  the  Act  or  law  authorizing 
such  conviction  or  order  or  by  this  Act,  or  for  any  period 
not  exceeding  three  months,  if  the  Act  or  law  authorizing 
the  conviction  or  order  does  not  specify  imprisonment,  or 
does  not  specify  any  term  of  imprisonment,  unless  such 
penalty,  compensation  or  sum  of  money  and  costs,  if  the 
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conviction  or  order  is  made  with  costs,  and  the  costs  and 

charges  of  the  distress  and  of  the  commitment  and  of  the 

conveying  of  the  defendant  to  gaol  are  sooner  paid ;  or. 

Imprison-  (b)  that  in  default  of  pa3anent  of  the  said  penalty,  compen- 

mmtinthe  sation  or  sum  of  money,  and  costs,  if  any,  forthwith  or 

in  default.  within  a  limited  time,  the  defendant  be  imprisoned  in  the 

manner  and  for  the  time  mentioned  in  the  said  Act  or  law, 
or  for  any  period  not  exceeding  three  months,  if  the  Act 
or  law  authorizing  the  conviction  or  order  does  not  specify 
imprisonment,  or  does  not  specify  any  term  of  imprison-' 
ment,  unless  the  same  and  the  costs  and  charges  of  the 
distress  and  of  the  commitment  and  of  the  conveying  of 
the  defendant  to  gaol  are  sooner  paid. 

Hard  labour.  2.  WJhenever  under  such  Act  or  law,  imprisonment  with 
hard  labour  may  be  ordered  or  adjudged  in  the  first  .instance 
as  part  of  the  punishment  for  the  offence  of  the  defendant,  the 
imprisonment  in  default  of  distress  or  of  payment  may  be  with 
hard  labour.  55-56  V.,  c.  29,  s.  872 ;  57-58  V.,  c.  57,  s.  1 ;  63-64 
v.,  c.  46,  s.  3. 

Warrant  of  distress,] — It  is  not  essential  that  a  warrant  of  distress 
should  be  dated,  and  if  it  is  not  issued  too  soon,  it  is  not  material  that  it 
bears  too  early  a  date.  R.  v.  Sanderson  (1886),  12  O.R.  178;  Newman  v. 
Earl  of  Hardwicke,  3  N.  &  P.  368. 

No  warrants  of  distress  for  non-payment  of  penalties  can  be  issued  on 
a  Sunday.    R.  v.  Myers,  1  T.R.  265. 

It  is  not  necessary  that  the  bailifif  should  so  to  the  premises  and  search 
for  goods  on  which  he  might  distrain  if  he  is  otherwise  satisfied  that  it 
would  be  useless  to  do  so.    R.  v.  Sanderson  (1886),  12  O.R.  178. 

A  distress  to  enforce  payment  of  a  fine  upon  a  conviction  under  the 
Canada  Temperance  Act  is  not  a  proceeding  in  right  of  the  Crown.  Han- 
nigan  y.  Burgess  (1888),  26  N.B.R.  09. 

The  court  refused  a  mandamus  to  the  mayor  of  a  municipality  to  issue 
a  distress  warrant  on  a  conviction  made  by  him  under  the  Canada  Tem- 
perance Act  where  the  by-law  and  conviction  were  open  to  grave  objections, 
which  had  been  taken  on  the  trial  before  him,  and  which  he  claimed  made 
it  illegal  for  him  to  proceed.    R.  v.  Ray  (1878),  44  U.C.Q.B.  17. 

Remand  pending  distress.] — See  sec.  745. 

Costs  of  distress.] — If  the  justice  making  a  summary  conviction  ad- 
Judges  a  pecuniary  penalty  and  a  distress  to  realize  same,  and  in  default  of 
sufficient  distress  that  the  defendant  be  imprisoned,  the  costs  of  the  dis- 
tress and  of  conveying  the  defendant  to  gaol  are  not  in  the  discretion  of 
the  justice,  but  must  be  included  in  the  formal  conviction.  R.  v.  Vantassel 
(No.  1)  (1894),  6  Can.  Cr.  Cas.  128  (N.S.).  The  omission  of  that  provi* 
sion  from  the  formal  conviction  will  invalidate  the  conviction.  R.  v.  Van- 
tassel (No.  2)    (1894),  5  Can.  Cr.  Cas.  133  (N.S.). 

But  it  is  unnecessary  for  the  justice  to  insert  in  the  minute  of  convic- 
tion any  provision  that  the  defendant  shall  pay  such  costs  of  distress  and 
conveying  to  gaol,  as  a  pre-requisite  to  his  discharge  from  custody  before 
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the  end  of  the  term  of  impriBonment.    R.  v.  Vantassel  (No.  1),  Bupra;  R. 
V.  Beagan  (No.  2),  6  Can.  Or.  Cas.  56. 

The  formal  conviction  may  provide  under  sec.  739(a)  for  the  payment 
of  the  costs  both  of  the  distress  and  of  conveying  to  gaol,  although  the 
minute  of  conviction  does  not  include  the  costs  of  distress  but  merely 
directs  imprisonment  unless  the  penalty  and  costs  and  the  costs  of  convey- 
ing to  gaol  are  sooner  paid.    R.  v.  Vantassel  (No.  1).  5  Can.  Or.  Cas.  128. 

Warrant  of  comihUment.] — If  the  warrant  does  not  set  forth  that  the 
magistrate  had  adjudicated  on  the  matter  of  imprisonment  it  does  not 
shew  jurisdiction  to  direct  imprisonment  and  is  therefore  void.  £x  parte 
Taylor  (1898),  34  C.L.J.  176  (P.E.I.). 

The  warrant  of  commitment  on  a  conviction  for  an  offence  less  than  a 
felony  must  be  in  the  possession  of  the  police  officer  at  the  time  of  the 
arrest.  Ex  parte  McManus  (1894),  22  N.B.R.  481;  Codd  v.  Cabe  (1876), 
1  Exch.  D.  352.  But  the  arrest  need  not  be  by  the  hand  of  the  officer 
executing  the  warrant  if  he  is  near  at  hand  and  acting  in  the  arrest, 
although  not  actually  in  sight.  Ex  parte  McManus  (1894),  22  N.B.R.  481; 
Blatch  V.  Archer,  1  Cowp.  63.  It  is  not  sufficient  if  the  ofi^cer  holding  the 
warrant  be  in  sight  but  too  far  away  to  be  assisting.  R.  v.  Patience 
(1837),  7  C.  &  P.  775.  Nor  will  the  possession  of  the  warrant  by  the  con- 
stable's superior  officer  at  the  police  station  suffice.  Galliard  v.  Laxton 
(1862),  2  B.  &  S.  363. 

The  convicted  pirty  was  arrested  on  Sunday  on  a  warrant  of  commit- 
ment issued  in  default  of  payment  of  the  fine  imposed  on  a  summary  con- 
viction for  violation  of  the  Canada  Temperance  Act,  and  was  sent  to  gaol. 
Held,  that  the  arrest  being  on  Sunday,  was  void,  and  that  prisoner  must  be 
forthwith  discharged  from  custody.  The  order  was  made  exempting  the 
gaoler  from  liability.    Ex  parte  Frecker  (1897),  33  C.L.J.  248. 

Where  the  officer  executing  the  warrant  of  commitment  releases  the  pri- 
soner, at  his  request,  for  a  temporary  period,  on  his  promise  to  surrender 
himself,  such  does  not  constitute  a  voluntary  abandonment  of  the  arrest, 
and  a  re-arrest  is  justified  upon  the  same  warrant.  R.  v.  (^Hearon  (1901), 
6  Can.  Cr.  Cas.  531  (N.S.). 

Upon  tender  at  a  reasonable  hour  to  the  gaoler  of  the  sum  due  under  a 
warrant  of  commitment  in  default  of  payment  of  a  fine,  the  prisoner  is 
entitled  to  be  released.    R.  v.  Colahan  (1907),  12  Can.  Cr.  Cas.  283  (Ont.). 

In  the  absence  of  statutory  prison  regulations  on  the  subject,  the  gaoler 
is  not  justified  in  refusing  a  tender  of  the  fine  and  costs  made  between 
seven  and  eight  o'clock  in  the  evening  after  his  office  hours.    Ibid. 

Although  there  may  in  fact  have  been  a  summary  hearing  and  sum- 
mary conviction  thereon,  if  the  warrant  of  commitment  returned  as  the 
cause  of  detention  is  bad  on  its  face  in  not  alleging  that  the  defendant 
has  been  convicted,  a  formal  conviction  cannot  be  received  on  habeas  corpus 
to  remedy  the  defect  as  Code  sec.  1121  applies  only  to  cases  in  which  the 
warrant  alleges  a  conviction.    R.  v.  Lalonde  (1895),  9  Can.  Cr.  Cas.  501. 

The  warrant  is  sufficient  if  it  describe  the  prison  by  its  situation  or 
other  definite  description,  although  it  may  be  known  by  some  other  title. 
Ibid. 

An  order  of  final  commitment  to  prison  must  be  in  writing.  2  Hawk., 
ch.  16.  sec.  13.  The  detention  of  the  party  without  such  written  authority 
can  be  justified  for  no  loni^r  time  than  is  necessary  for  making  it  out. 
Hutchinson  v.  Lowndes,  4  B.  A  Ad.  118.  The  warrant  should  be  drawn  up 
in  writing  as  soon  as  possible  after  the  commitment  is  ordered.  Re 
Masters.  33  LJ.Q.B.  146.  The  person  convicted  may  be  detained  in  custody 
by  parol  order  till  the  return  of  a  warrant  of  distress  against  his  goods. 
Still  V.  Walls,  7  East  534. 
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The  warrant  must  be  under  the  hand  and  seal  of  the  justice.  2  Hawk. 
P.C.,  ch.  16,  sec.  13;  Hutchinson  v.  Lowndes,  4  B.  &  Aid.  118.  Without  the 
seal  of  commitment  is  unlawful  and  the  gaoler  is  liable  for  false  imprison- 
ment. 1  Hawk.  P.O.  583.  The  warrant  need  not  be  dated,  nor  state  the 
time  from  which  the  imprisonment  is  to  commence;  the  period  of  impri- 
sonment will  be  reckoned  from  the  time  of  the  defendant  being  taken  mto 
custody.  Bowdler's  Case,  17  L.J.Q.B.  243,  12  Q.B.  612,  619:  Ex  parte 
Foulkes,  15  M.  &  W.  612;  Braham  v.  Joyce,  4  Exch.  487;  overruling  in 
this  respect  Re  Fletcher,  1  Dowling  &,  Lowndes  726.  The  warrant  should 
name  the  justice  and  describe  his  official  position  as  such.  2  Hawk.  P.C., 
ch.  16,  sec.  13;  2  Hale  P.G.  122. 

The  offence  must  be  stated  with  certainty  with  the  same  clearness  and 
precision  as  is  required  in  a  conviction.  Paley  on  Convictions,  7th  ed.,  270. 
It  should  recite  clearly  the  conviction  of  the  accused  and  the  amount  of  his 
punishment,  and  shoidd  shew  that  the  offence  is  one  over  which  the  justice 
has  jurisdiction.  Re  Peerless,  1  Q.B.  143.  If  the  warrant  does  not  set 
forth  that  the  magistrate  had  adjudicated  on  the  matter  of  imprisonment 
it  does  not  shew  jurisdiction  to  direct  the  imprisonment  and  is  therefore 
void.    Ex  parte  Taylor  (1898),  34  CJLi.J.  176  (P.E.L). 

A  warrant  of  commitment  cannot  be  recalled  or  withdrawn;  nor  can  it 
be  altered  except  where  the  statute  specially  authorizes  such  a  course.  A 
fresh  commitment  may,  however,  be  lodged.  Ex  parte  Smith,  27  LJ3I.C. 
186,  3  H.  &  N.  227;  Ex  parte  Cross,  26  L.J.M.C.  201. 

It  must  be  expressed  in  the  warrant  whether  the  commitment  be  for  a 
time  certain  or  only  till  the  payment  of  a  fine;  the  defendant  ought  to 
know  for  what  he  is  in  custody  and  how  he  may  regain  his  liberty.  Dr. 
Groenvelt's  Case,  1  Ld.  Raym,  213.  If  the  imprisonment  be  not  for  any 
certain  period  but  generally  till  the  payment  of  a  fine  or  the  performance 
of  some  other  act,  the  condition  must  be  distinctly  expressed  and  such  as 
is  authorized  by  statute. 

Hard  labour  can  only  be  adjudged  when  authorized  by  statute,  and  the 
warrant  then  contains  a  statement  that  the  commitment  is  with  hard 
labour.  It  is  presumed  that  it  is  not  ordered  unless  stated.  Ex  parte 
Thompson,  24  J.P.  805. 

A  commitment  by  a  tribunal  of  inferior  jurisdiction  may  be  severable, 
and  where  imprisonment  is  ordered  for  a  term  and  a  further  term  in  de- 
fault of  payment  of  a  fine  and  costs,  the  prisoner  is  not  entitled  to  his 
release  on  habeas  corpus  during  the  first  term  because  of  the  costs  not 
being  ascertained  in  the  commitment,  but  leave  will  be  reserved  to  him  to 
re-apply  at  the  expiration  of  the  first  term.  R.  v.  Carlisle  (1903),  7  Can. 
Cr.  Cas.  470. 

Certiorari  does  not  lie  to  bring  up  a  warrant  of  commitment  to  be 
quashed  upon  grounds  not  affecting  the  conviction  under  which  the  war- 
rant issued,  nor  will  the  court  quash  the  warrant  in  certiorari  proceedings 
in  which  the  conviction  is  also  brought  up,  if  the  conviction  itself  is  valid. 
The  proper  procedure  for  reviewing,  upon  grounds  not  affecting  the  con- 
viction, the  validity  of  a  warrant  of  commitment  under  which  the  accused 
is  in  custody,  is  by  way  of  habeas  corpus.  Ex  parte  Bertin  (1904),  10  Can. 
Cr.  Cas.  65  (N.B.). 

Commitment  in  default  of  distress.] — ^The  statutory  form  of  warrant 
of  commitment  for  want  of  distress  is  Code  form  44.  This  form  after 
reciting  the  conviction,  adjudication  and  the  issue  of  a  warrant  of  distress, 
proceeds  as  follows :  "And  whereas  it  appears  to  me,  as  well  by  the  return 
of  the  said  warrant  of  distress  by  the  peace  officer  who  had  the  execution 
of  the  same  as  otherwise,  that  the  said  peace  officer  has  made  diligent 
search  for  the  goods  and  chattels  of  the  said  A.  B.,  but  that  no  sufficient 
distress-  whereon  to  levy  the  sums  above  mentioned  could  be  found." 


Part  XV.  Criminal  Code.  [§  789]  583 

Following  ibis  clause  is  the  direction  to  take  the  defendant  and  deliyer 
him  to  the  gaoler  to  be  imprisoned  for  the  term  which  the  conviction  has 
authorized  in  the  event  of  their  being  insufficient  goods  from  which  to 
realize  the  fine,  but.  conditioned  for  the  defendant's  release  if  he  pays  the 
fine  and  costs  with  the  costs  of  distress,  and  the  costs  of  conveying  to  gadl. 

The  inclusion  in  the  recital  above  quoted  of  the  words  "as  otherwise," 
seems  to  impose  upon  the  magistrate  the  duty  of  investigating  whether 
there  is  sufficient  distress  or  not,  and  of  satisfying  himself,  apart  from  the 
constable's  return  to  the  distress  warrant,  that  the  constable  who  searched 
for  goods  to  distrain  performed  that  duty  efficiently. 

Whenever  it  appears  to  any  justice  that  the  issuing  of  a  distress  war- 
rant would  be  ruinous  to  the  defendant  and  his  family,  or  whenever  it 
appears  to  the  justice,  by  the  confession  of  the  defendant  or  otherwise,  that 
he  has  no  goods  and  chattels  whereon  to  levy  such  distress,  then  the  justice 
if  he  deems  fit,  instead  of  issuing  a  warrant  of  distress,  may  commit  the 
defendant  to  the  common  gaol  or  other  prison  in  the  territorial  division, 
there  to  be  imprisoned,  with  or  without  hard  labour,  for  the  time  and  in 
the  manner  he  would  have  been  committed  in  case  such  warrant  of  distress 
had  issued  and  no  sufficient  distress  had  been  found.    Code  sec.  744. 

Where  in  a  summary  conviction  it  was  adjudged  that  in  default  of 
payment  of  the  fine  and  of  the  amount  taxed  to  the  prosecutor  for  his 
costs,  and  in  default  of  sufficient  distress  therefor,  the  defendant  be  im- 
prisoned for  a  term  specified,  unless  such  fine  and  costs,  etc.,  and  the  costs 
of  the  commitment,  were  sooner  paid,  the  words  "costs  of  the  commit- 
ment" irregularly  included  therein  may  be  treated  as  surplusage,  and  their 
inclusion  will  not  invalidate  the  conviction,  if,  in  fact,  there  are  no  costa 
of  commitment  apart  from  the  costs  taxed  and  allowed  in  the  conviction 
*and  warrant  of  commitment.  R.  v.  Loherty  (1890),  3  Can.  Cr.  Cas.  506 
(N.S.) ;  and  see  Re  J.  W.  King  (1901),  4  Can.  Cr.  Cas.  426  (N.S.). 

A  warrant  of  commitment  for  want  of  distress  upon  a  summary  con- 
viction is  invalid  and  will  be  quashed,  if  it  recites  only  default  in  pay- 
ment of  the  fine,  and  does  not  shew  on  its  face  either  a  return  of -the  dis- 
tress warrant  and  that  no  sufficient  distress  was  found  or  that  a  distress 
was  dispensed  with  under  Code  sec.  744  upon  an  adjudication  thereunder. 
R.  V.  Skinner  (1905),  9  Can.  Cr.  Cas.  558  (N.S.). 

Co»i8  of  conveying  to  gaol] — The  costs  of  distress  and  of  conveying 
to  gaol  are  obligatory  where  a  summary  conviction  imposes  a  fine  and 
awards  distress  and  imprisonment  in  default  of  distress,  and  therefore  the 
omission  of  any  reference  to  such  costs  in  the  minute  of  adjudication  will 
not  invalidate  the  formal  conviction  which  includes  them.  The  King  v. 
Beagan  (No.  2),  6  Can.  Cr.  Cas.  56;  R.  v.  Vantassel  (1894),  5  Can.  Cr. 
Gas.  128  and  133;  R.  v.  McDonald  (1898),  2  Can.  Cr.  Cas.  504  (N.S.). 

Where  a  fine  is  imposed  by  a  summary  conviction  and  in  default  of  pay- 
ment, the  commitment  of  the  accused  unless  the  fine  and  costs  and  the 
charges  of  conveying  the  prisoner  to  gaol  are  sooner  paid,  the  conviction  is 
invalid  to  support  a  commitment  thereunder  unless  the  latter  costs  are 
fixed  by  the  conviction.    The  King  v.  Law  Bow,  7  Can.  Cr.  Cas.  468, 

A  warrant  of  commitment  under  Code  sec.  739  in  default  of  paying  a  fine 
is  bad  unless  it  includes  the  expenses  of  conveying  the  defendant  to  gaol. 
The  King  v.  (3ow,  11  Can.  Cr.  Cas.  81. 

The  inclusion  in  a  justice's  warrant  of  commitment  issued  in  default 
of  payment  of  fine  and  costs,  of  unauthorized  costs,  i.e.,  costs  of  commit- 
ment in  addition  to  costs  of  conveying  to  i^aol,  is  a  ground  for  discharee 
upon  habeas  corpus.    The  King  v.  Townsend  (No.  3),  11  Can.  Cr.  Cas.  153. 

Impriaonment  not  exceeding  three  months.] — The  word  "penalty,"  al- 
though generally  applied  to  pecuniary  punishment,  as  by  fine,  includes  also 
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punishment  by  imprisonment.  A  conviction  awarding  ninety  days'  impri- 
sonment as  an  alternative  punishment  on  non-payment  of  a  fine  where  the 
statute  authorized  three  months'  imprisonment  is  bad,  as  ninety  days  may 
possibly  be  more  than  three  months.  R.  v.  Gavin  (1897),  1  Ckn.  Cr.  Cas. 
59  (N.S.). 

Part  payment.] — ^Unless  there  be  sufficient  distress  to  cover  the  penalty 
and  costs,  the  return  upon  the  warrant  of  distress  should  state  that  fact, 
and  upon  that  a  warrant  of  commitment  may  issue,  but  if  a  portion  of 
the  penalty  has  been  paid  the  amount  should  be  returned  before  the  altern- 
ative punishment  of  imprisonment  is  resorted  to.  If  the  punislunent  be  a 
penalty  of  $50  and  costs,  or,  in  the  alternative,  if  there  was  no  distress 
from  which  the  penalty  and  costs  could  be  made,  imprisonment  for  thirty 
days;  and  if  one-half  of  the  penalty  had  been  made  by  distress,  the  party 
convicted  cannot  be  made  to  suffer  imprisonment  for  thirty  days  in  addi- 
tion; and  there  is  no  provision  in  the  law  to  graduate  or  reduce  the  term 
of  imprisonment  in  proportion  to  the  amount  paid  upon  the  penalty.  Sin- 
den  V.  Brown  (1890),  17  Ont.  App.  173,  176,  per  Burton,  J.A.;  R.  v.  White 
(1889),  28  N.B.R.  216. 

In  Regina  v.  Wiat,  2  Ld.  Raym.  1189,  11  Modem  R.  53,  it  was  held  that 
if  a  statute  gives  a  pecuniary  penalty  for  an  offence  to  be  levied  by  dis- 
tress, and  for  want  of  goods,  imposes  corporal  punishment  (i.e.,  imprison- 
ment), and  the  party  against  whom  there  is  a  conviction  has  goods  to 
satisfy  a  part  of  the  sum  only,  his  goods  ought  not  to  be  seized,  but  the 
corporal  punishment  should  be  inflicted  upon  him.  The  same  rule  is  also 
laid  down  in  Oke's  Magisterial  Synopsis,  187,  and  in  1  Bum's  Justice  (30th 
ed.)  867. 

Hard  lahour  on  mon-payment  of  fine,] — ^Hard  labour  cannot  be  imposed 
with  imprisonment,  ordered  under  Code  sec.  739,  in  default  of  payment  of 
a  fine  upon  summary  conviction  unless  imprisonment  with  hani  labour 
might  have  been  imposed  in  the  first  instance  as  part  of  the  punishment 
for  the  offence.    The  King  v.  Mclver,  7  Can.  Cr.  Cas.  183. 

The  second  sub-section  authorizes  the  imposition  of  hard  labour  upon 
an  imprisonment  in  default  of  distress,  only  where  imprisonment  with 
hard  labour  in  the  first  instance  might  have  been  imposed  in  addition  to  a 
fine  with  imprisonment  in  default  of  distress  or  payment.  R.  v.  Gark 
(No.  1)   (1906),  12  Can.  Cr.  Cas.  17  (N.S.). 

Imprisonment  without  previous  distress.] — A  magistrate  trying  a  case 
under  the  summary  convictions  clauses  may,  under  this  section,  award 
imprisonment  in  default  of  payment  of  the  fine  without  directing  that  a 
distress  shall  first  be  made  upon  the  defendant's  goods  and  chattels.  Ex 
p.  Gorman  (1898),  4  Can.  Cr.  Cas.  305  (N.6.);  Ex  parte  Casson,  2  Can. 
Cr.  Cas.  483. 

Upon  a  summary  conviction  and  fine  for  keeping  a  bawdy-house  the 
powers  of  a  magistrate  for  enforcing  payment  of  the  fine  are  limited  to 
directing  imprisonment  for  a  period  not  exceeding  three  months  imder 
sub-sec.  1  (b),  although  he  might  impose  imprisonment  for  six  months  in 
the  first  instance  instead  of  a  fine  under  sec.  239.  R.  v.  Stafford  (1898), 
1  Can.  Cr.  Cas.  239  (N.S.). 

False  return  to  distress  warrant.] — The  court  cannot  in  certiorari  pro- 
ceedings trv  the  truth  of  the  return  on  affidavits.  R.  v.  Sanderson  (1886), 
12  O.R.  178. 

The  magistrate  is  justified  in  acting  upon  the  constable's  return  that 
siiffioipnt  distress  cannot  be  found,  although  it  may  subsequently  appear 
that  the  return  was  untrue.  R.  v.  Sanderson  (1886),  12  O.R.  178:  Hill  v. 
Bateman,  2  Strange  710;  Moffat  v.  Barnard,  24  U.C.Q.B.  498,  502.    But  the 
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bailiff  will  be  liable  to  an  action  if  he  makes  an  untrue  return  knowing 
it  to  be  false.    Ibid. 

But  in  New.  Brunswick  it  has  been  decided  that  on  a  habeas  corpus 
application,  it  may  be  shewn  that  the  constable's  return  to  the  warrant 
of  distress  that  there  was  not  sufficient  property  to.  satisfy  it,  is  false,  and 
that  therefore  the  commitment  based  thereon,  under  which  the  party  is 
imprisoned,  was  improperly  issued.  Ex  parte  Fitzpatrick  (1803),  5  Can. 
Cr.  Cas.  101,  32  N.B.R.  182. 

Upon  an  application  by  habeas  corpus  it  appeared  that  the  form  had 
been  gone  through  of  making  out  a  warrant  of  distress,  and  a  return  had 
been  forthwith  made  by  the  warrant  officer  that  he  "had  made  a  diligent 
search  for  defendant's  goods  and  had  found  none,"  whilst  defendant  was  in 
court.  A  commitment  was  forthwith  made  out  reciting  the  return,  and 
defendant  was  taken  to  prison.  The  officer  made  affidavit  that  he  had 
asked  defendant  if  he  had  any  goods,  and  he  said  "No,"  and  further,  the 
officer  stated  he  knew  it  to  be  the  fact;  but  defendant  made  affidavit 
that  he  had  sufficient  goods.  The  defendant  was  released  on  another 
ground,  but  the  Q.B.  Division  commented  severely  upon  the  procedure, 
and  said  if  the  justices  had  ^ted  knowing  the  certificate  was  not  fotmded 
on  fact,  they  would  have  acted  without  jurisdiction.  In  re  Anthers,  6 
T.L.R.  216,  22  Q.BJ).  345. 

740.  Where,  by  virtue  of  an  Act  or  law  so  authorizing,  the  Imprison- 
justiee  by  his  conviction  adjudges  against  the  defendant  pay-  ™^*^2d*®^ 
ment  of  a  penalty  or  compensation,  and  also  imprisonment,  as  in  addition 
punishment  for  an  offence,  he  may,  if  he  thinks  fit,  order  that  to  fine, 
the  imprisonment  in  default  of  distress  or  of  payment,  shall 
commence  at  the  expiration  of  the  imprisonment  awarded  as  a 
punishment  for  the  offence. 

2.  The  like  proceeding  may  be  had  upon  any  conviction  or  This  and 
order  made  in  accordance  with  this  or  tiie  last  preceding  sec-  last  section 
tion  as  if  the  Act  or  law  authorizing  the  conviction  or  order  had  if  in  special 
expressly  provided  for  a  conviction  or  order  in  the  terms  per-  Act. 
mitted  by  this  or  the  last  preceding  section.     55-56  V.,  c.  29, 
8.  872. 

See  note  to  sec.  739. 

Enforcing  Adjudication, 

741,  The  justice  making  the  conviction  or  order  mentioned  Distress 
in  paragraph  (a)  of  section  seven  hundred  and  thirty-nine  may  ^a''r*»*- 
issue  a  warrant  of  distress  in  form  39  or  40,  as  the  case  requires, 

and  in  the  case  of  a  conviction  or  order  under  paragraph  (b) 
of  the  said  section,  a  warrant  in  one  of  the  forms  41  or  42  may 
issue. 

2.  If  a  warrant  of  distress  is  issued  and  the  constable  or  Warrant  of 
peace  oflScer  charged  with  the  execution  thereof  returns  (form*  commitment 
43)  that  he  can  find  no  goods  or  chattels  whereon  to  levy  there- 
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under,  the  justice  may  issue  a  warrant  of  commitment  in  form 
44.    55-56  v.,  c.  29,  s.  872. 

See  note  to  sec.  739. 


Distress  and        742.  When  any  information  or  complaint  is  dismissed  with 
ioToosia.^^  costs  the  justice  may  issue  a  warrant  of  distress  on  the  goods 
and  chattels  of  the  prosecutor  or  complainant,  in   form  45, 
for  the  amount  of  such  costs ;  and,  in  default  of  distress,  a  war- 
rant of  commitment  in  form  46  may  issue. 

2.  The  term  of  imprisonment  in  such  case  shall  not  exceed 
one  month.    55-56  V.,  c.  29,  s.  873. 

See  note  to  sec.  739. 


Term. 


Endorse- 
ment of 
warrant  for 
distress. 


Form. 


748.  If,  after  delivery  of  any  warrant  of  distress  issued 
under  this  Part  to  the  constable  or  constables  to  whom  the  same 
has  been  directed  to  be  executed,  sufficient  distress  cannot  be 
found  within  the  limits  of  the  jurisdiction  of  the  justice  grant- 
ing the  warrant,  then  upon  proof  being  made  upon  oath  or 
affirmation  of  the  handwriting  of  the  justice  granting  the  war- 
rant, before  any  justice  of  any  other  territorial  division,  such 
justice  shall  thereupon  make  an  endorsement  on  the  warrant, 
signed  with  his  hand,  authorizing  the  execution  of  the  warrant 
within  the  limits  of  his  jurisdiction  by  virtue  of  which  warrant 
and  endorsement  the  penalty  or  sum  and  costs,  or  so  much 
thereof  as  has  not  been  before  levied  or  paid,  shall  be  levied  by 
the  person  bringing  the  warrant,  or  by  the  person  or  persons  to 
whom  the  warrant  was  originally  directed,  or  by  any  constable 
or  other  peace  officer  of  the  last  mentioned  territorial  division; 
by  distress  and  sale  of  the  goods  and  chattels  of  the  defendant 
therein. 

2.  Such  endorsement  shall  be  in  form  47.  55-56  V.,  c.  29, 
s.  874. 


Whon  dis-  744.  Whenever  it  appears  to  any  justice  that  the  issuing  of 

tress  would    a  distress  warrant  would  be  ruinous  to  the  defendant  and  his 

to  defendant  fauiily,  or  whenever  it  appears  to  the  justice,  by  the  confession 

or  family,      of  the  defendant  or  otherwise,  that  he  has  no  goods  and  chattels 

whereon  to  levy  such  distress,  then  the  justice,  if  he  deems 

fit,  instead  of  issuing  a  warrant  of  distress,  may  commit  the 

defendant  to  the  common  gaol  or  other  prison  in  the  territorial 

division,  there  to  be  imprisoned,  with  or  without  hard  labour, 

for  the  time  and  in  the  manner  he  would  have  been  committed 
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in  case  such  warrant  of  distress  had  issued  and  no  sufficient 
distress  had  been  found.    55-56  V.,  c.  29,  s.  875. 

Where  a  fine  is  imposed  by  a  summary  conviction  made  by  two  justices 
aBd  distress  in  default  and  imprisonment  for  want  of  distress,  the  dis- 
cretionary power  of  dispensing  with  distress  and  directing  imprisonment 
if  the  distress  would  be  ruinous  to  the  accused  and  his  family,  is  one 
w^hich  belongs  to  the  convicting  justices  jointly,  and  one  of  sftch  justices 
has  no  power  to  commit  upon  his  own  finding  alone  in  respect  thereof.  R. 
V.  Rawding  (1903),  7  Can.  Cr.  Cas.  436  (N.S.). 

The  accused  is  entitled  to  be  heard  on  the  question  of  dispensing  with 
the  distress  warrant.     Ibid.;  Re  Clew   (1881),  8  Q.B.D.  511. 

A  warrant  of  commitment  for  want  of  distress  upon  a  summary  con- 
viction is  invalid  and  will  be  quashed,  if  it  recites  only  default  in  payment 
of  the  fine,  and  does  not  shew  on  its  face  either  a  return  of  the  distress 
Dvarrant  and  that  no  sufilcient  distress  was  found  or  that  a  distress  was 
dispensed  with  under  Code  sec.  744  upon  an  adjudication  thereunder.  The 
King  V.  Skinner,  9  Can.  Cr.  Cas.  558. 

745*  Whenever  a  justice  issues  a  warrant  of  distress  as  Proceedings 
hereinbefore  provided,  he  may  suffer  the  defendant  to  g^  at  pending 
large,  or  verbally,  or  by  a  written  warrant  in  that  behalf,  may  distress 
order  the  defendant  to  be  kept  and  detained  in  safe  custody,  warrant, 
until  return  has  been  made  to  the  warrant  of  distress,  unless 
the    defendant    gives    sufScient    security,  by  recognizance    or 
otherwise,  to  the  satisfaction  of  the  justice,  for  his  appearance, 
at  the  time  and  place  appointed  for  the  return  of  the  warrant 
of  distress,  before  him  or  before  such  other  justice  for  the  same 
territorial  division  aiG(  shall  then  be  there.     55-56  V.,  c.   29, 
8.  876. 

746.  Whenever  a  justice,  upon  any  information  or  com-  commitment 
plaint,  adjudges  the  defendant  to  be  imprisoned,  and  the  de-  when  party 
fendant  is  then  in  prison  undergoing  imprisonment  upon  con-  *°  P'"**^*"- 
viction  for  any  other  oflfence,  the  warrant  of  commitment  for  the 
subsequent  offence  shall  be  forthwith  delivered  to  the  gaoler  or 
other  oflScer  to  whom  it  is  directed. 

2.  The  justice  who  issued  the  same,  if  he  thinks  fit,  may  Cumulative 
award  and  order  therein  that  the  imprisonment  for  the  subse-  punishment, 
quent  offence  shall  commence  at  the  expiration  of  the  imprison- 
ment to  which  the  defendant  was  previously  sentenced.    55-56 
v.,  c.  29,  s.  877. 

Cumulative  punishment] — The  prisoner  was  convicted  on  the  18th  of 
February,  1896,  for  unlawfully  keeping  for  sale  intoxicating  liquors  in 
violation  of  the  second  part  of  the  Canada  Temperance  Act,  and  he  was 
adjudged  to  pay  a  fine  of  $50  and  costs,  and  if  not  paid  and  in  default 
of  distress,  that  he  should  be  imprisoned  for  eighty  days.  A  warrant  of 
commitment  was  issued  on  19th  July,  1895.    On  17th  June,  1895,  he  was 
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By  him  to 
justice. 


convicted  by  the  same  justices  for  a  second  offence  under  the  same  Act,  and 
fined  $100  and  costs,  and  in  default  of  payment  to  be  imprisoned  for  eighty 
days.  A  warrant  of  commitment  was  issued  on  18th  July,  1896.  He  was 
arrested  on  the  29th  January,  1896,  under  the  first  warrant,  and  after 
eighty  days'  imprisonment  was  discharged.  On  8th  September,  1896,  be 
was  arrested  on  the  second  warrant.  An  application  was  now  made  for  his 
discharge  on  the  ground  that  as  the  imprisonments  were  not  expressed  to 
be  cumula^ve,  they  must  be  taken  to  have  been  concurrent  by  virtue  of 
sec.  746  of  the  Code.  Barker,  J.,  in  refusing  the  application,  said  there  was 
an  important  distinction  between  the  case  of  an  offence  for  which  the 
justice  awards  imprisonment  as  a  punishment  and  one  for  which  a  penalty 
can  only  be  imposed  and  where  the  imprisonment  is  merely  a  means  of 
enforcing  payment  of  the  penalty.  Under  the  G.  T.  Act  any  person  violat- 
ing the  provisions  of  the  second  part  of  the  Act  is  liable  for  the  first  and 
second  offence  to  a  fine,  and  it  is  only  for  the  purpose  of  enforcing  pay- 
ment that  imprisonment  is  awarded.  In  this  respect  the  case  was  to  be 
distinguished  from  R.  v.  Cutbush  (1867),  L.R.  2  Q.B.  379,  and  Castro  v.  R. 
( 1881 ) ,  6  App.  Cas.  229.  As  the  prisoner  when  in  custody  under  the  first 
warrant  was  not  undergoing  punishment,  his  imprisonment  could  not  be 
said  to  refer  to  the  second  offence.    R.  v.  Doherty  (1896),  32  C.LJ.  595. 

747*  Whenever  a  warrant  of  distress  has  issued  against  any 
person,  and  such  person  pays  or  tenders  to  the  peace  officer  hav- 
ing the  execution  of  the  same,  the  sum  or  sums  in  the  warrant 
mentioned,  together  with  the  amount  of  the  costs  and  charges 
of  the  distress  up  to  the  time  of  payment  or  tender,  the  'peace 
officer  shall  cease  to  execute  the  same. 

2.  Whenever  any  person  is  imprisoned  for  non-payment  of 
any  penalty  or  other  sum,  he  may  pay  or  cause  to  be  paid  to  the 
keeper  of  the  prison  in  which  he  is  imprisoned,  the  sum  in  the 
warrant  of  commitment  mentioned,  together  with  the  amount 
of  the  costs  and  charges  therein  also  mentioned,  and  the  keeper 
shall  receive  the  same,  and  shall  thereupon  discharge  the  person, 
if  he  is  in  his  custody  for  no  other  matter. 

3.  Such  keeper  shall  forthwith  pay  over  any  moneys  so  re- 
ceived by  him  to  the  justice  who  issued  the  warrant.  55-56  V., 
c.  29,  s.  901. 


the  peace. 


Sureties  to  Keep  the  Peace. 

Rpcopmi*-  748.  Whenever  any  person  is  charged  before  a  justice  with 

f h^iinil^^^  any  oflPence  triable  under  this  Part  which,  in  the  opinion  of  such 
justice,  is  directly  against  the  peace,  and  the  justice  after  hear- 
ing the  case  is  satisfied  of  the  guilt  of  the  accused,  and  that  the 
offence  was  committed  under  circumstances  which  render  it 
probable  that  the  person  convicted  will  be  again  guilty  of  the 
same  or  some  other  offence  against  the  peace  unless  he  is  bound 
over  to  good  behaviour,  such  justice  may,  in  addition  to,  or  in 
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lieu  of,  any  other  sentence  which  may  be  imposed  upon  the 
accused,  require  him  forthwith  to  enter  into  his  own  recogniz- 
ance, or  to  give  security  to  keep  the  peace  and  be  of  good 
behaviour  for  any  term  not  exceeding  twelve  months. 

2.  Upon  complaint  by  or  on  behalf  of  any  person  that  on  In  case  of 
account  of  threats  made  by  some  other  person  or  on  any  other  ??™^i^"^*  ^ 
account,  he,  the  complainant,  is  afraid  that  such  other  person  jnade. 
wiU  do  him,  his  wife  or  child  some  personal  injury,  or  wiU 

bum  or  set  fire  to  his  property,  the  justice  before  whom  such 
complaint  is  made,  may,  if  he  is  satii^ed  that  the  complainant 
has  reasonable  grounds  for  his  fears,  require  such  other  person 
to  enter  into  his  own  recognizance,  or  to  give  security,  to  keep 
the  peace,  and  to  be  of  good  behaviour,  for  a  term  not  exceeding 
twelve  months. 

3.  The  provisions  of  this  Part  shall  apply,  so  far  as  the  Procedure, 
same  are  applicable,  to  proceedings  under  this  section,  and  the 
complainant  and  defendant  and  witnesses  may  be  called  and 
examined,  and  cross-examined,  and  the  complainant  and  de- 
fendant shall  be  subject  to  costs  as  in  the  case  of  any  other 
complaint. 

4.  If  any  person  so  required  to  enter  into  his  own  recogniz-  imprison- 
ance  or  give  security  as  aforesaid,  refuses  or  neglects  so  to  do,  ?®P*  ^^  - 
the  same  or  any  other  justice  may  order  him  to  be  imprisoned  t^%^^* 
for  any  term  not  exceeding  twelve  months. 

5.  The  forms  48,  49  and  50,  with  such  variations  and  addi-  Forms, 
tions  as  the  circumstances  may  require,  may  be  used  in  pro- 
ceedings under  this  section.  55-56  V.,  c.  29,  s.  959 ;  56  V.,  c.  32, 

8.   1. 

Finding  auretiea  to  keep  the  peace.l — The  justice  of  the  peace  must 
fix  the  amount  of  the  recognizance  to  be  given.  A  justice's  order  that 
the  accused  give  security  to  keep  the  peace  for  one  year,  but  not  fixing 
any  amount  nor  a  term  of  imprisonment,  in  default,  will  not  support  a 
commitment  thereunder.  A  warrant  of  commitment  under  this  section 
and  form  50  can  only  be  issued  after  the  defendant's  refusal  or  neglect  to 
furnish  the  required  security,  proved  and  recorded  subsequently  to  the 
order  requiring  the  security,  and  it  must  recite  such  refusal  or  neglect.  Re 
John  Doe  (1803),  3  Can.  Cr.  Cas.  370  (Que.). 

A  warrant  of  commitment  by  a  justice  for  default  in  finding  securities 
to  keep  the  peace  under  sub-section  (2)  because  of  threats,  must  shew 
on  its  face  that  the  complainant  feared  bodily  injury  because  of  the  de- 
fendant's threat,  and  that  the  complaint  was  not  made  nor  sureties  re- 
quired by  the  complainant  from  any  malice  or  ill-will,  but  merely  for  the 
preservation  of  his  person  from  injury.  Code  form  48;  R.  ▼.  John  Mc- 
Donald (1807),  2  Can.  Cr.  Cas.  64. 

Threats  verbally  made  to  bum  the  complainant's  buildings  are  not 
indictable  under  the  (3ode,  and  give  rise  only  to  proceedings  to  force  the 
oflTender  to  give  security  to  keep  the  peace.  Ex  parte  Welsh  (1808),  2 
Can.  Cr.  C^.  35  (()ue.). 
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There  is  no  appeal  from  the  decision  of  the  magistrate  made  under  sub- 
section (2).  45  L.J.M.C.  96;  R.  v.  Doyle  (1906),  12  Can.  Cr.  Cas.  69,  at 
page  70. 

A  recognizance  to  keep  the  peace  for  two  years,  being  beyond  the 
powers  conferred  upon  justices  by  Code  sec.  748  and  only  authorized  to  be 
taken  by  a  stipendiary  magistrate  under  certain  circumstances  and  when 
exercising  a  power  of  "summary  trial,"  must  shew  on  its  face  that  the 
magistrate  had  jurisdiction  to  require  it  to  be  given,  or  its  estreat  will  be 
refused.  Where  a  stipendiary  magistrate  taking  a  recognizance  to  keep 
the  peace  follows  form  49  of  the  Code  without  reference  therein  to  any 
pending  prosecution  or  to  any  obligation  to  appear  in  court,  it  is  to  be 
assumed  that  he  was  proceeding  in  his  capacity  of  a  justice  of  the  peace 
under  Code  sec.  748,  to  which  alone  that  form  is  applicable,  and  if  the  term 
exceeds  twelve  months  the  recognizance  is  void.  Re  Sarah  Smith's  Bail, 
6  Can.  Cr.  Cas.  416. 

Upon  a  proceeding  to  compel  the  giving  of  a  recognizance  to  keep  the 
peace,  the  recovery  of  costs  ordered  against  the  defendant  is  governed  by 
Code  sec.  738  and  imorisonment  for  non-payment  is  only  authorized  in 
default  of  distress.    The  King  v.  Powers,  6  Can.  Cr.  Cas.  378. 

On  the  hearing  of  a  complaint  the  defendant  testified  that  the  complain- 
ant had  used  threatening  language  toward  him,  and  the  justices  found  as  a 
fact  that  there  was  a  real  danger  of  a  breach  of  the  peace  on  the  part  of 
both  parties,  and  accordingly  bound  them  both  over  to  be  of  good  behaviour. 
No  formal  complaint  was  made  by  the  defendant  against  the  complainant 
who  apppaled.  The  Divisional  Court  held  that  there  was  jurisdiction  in 
the  circumstances  to  make  the  order.    R.  v.  Wilkins,  [19071  2  K.B.  380. 

A  person  holdinsr  "street  meetings"  and  delivering  inflammatory  ad- 
dresses on  religious  differences  which  had  resulted  in  a  breach  of  the  peace 
between  his  supporters  and  his  opponents  was  in  an  English  case  required 
to  find  sureties,  althouerh  he  himself  had  not  committed  a  breach  of  the 
p*»ace.  where  such  meeting  infringed  a  local  regulation  prohibiting  the  use 
of  insulting  and  abusive  Inntniacre  likely  to  cause  a  breach  of  the  peace. 
Wise  V.  Dunning  [1902]  1  K.B.  167. 

Appeal, 

« 

Unless  749.  (As  amended  1907).    Unless  it  is  otherwise  provided 

^*^vTd^"  ^"  ^°y  special  Act  under  which  a  conviction  takes  place  or  an 
special^^Act.  order  is  made  by  a  justice  for  the  payment  of  money  or  dismiss- 
in  pr  an  information  or  complaint,  any  person  who  thinks  him- 
self aggrieved  by  any  such  conviction  or  order  or  dismissal,  the 
prosecutor  or  complainant,  as  well  as  the  defendant,  may  ap- 
peal,— 
Ontario.  (a)  in  the  province  of  Ontario,  when  the  conviction  adjudges 

imprisonment  only,  to  the  Court  of  General  Sessions  of 
the  Peace  J  and  in  all  other  cases  to  the  Division  Court 
of  the  division  of  the  county  in  which  the  cause  of  the 
information  or  complaint  arose; 
Quebec.  (b)  in  the  province  of  Quebec,  to  the  Court  of  King's  Bench, 

Crown  side; 
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(c)  in  the  provinces  of  Nova  Scotia,  New  Brunswick  and  Nova  Scotia, 
Manitoba,  to  the  county  court  of  the  district  or  county  ^?J  ^*^ 
where  the  cause  of  the  information  or  complaint  arose;      toba.' 

(d)  in  the  province  of  British  Columbia,  to  the  county  court,  British 
at  the  sitting  thereof  which  shall  be  held  nearest  to  the  CJolumbia. 
place  where  the  cause  of  the  information  or  complaint 

arose; 

(e)  in  the  province  of  Prince  Edward  Island,  to  the  Su-  p.E.  Island, 
preme  Court; 

(f)  in  the  province  of  Saskatchewan  or  the  province  of  Al-  Saskatche- 
berta,  to  the  district  court  at  the  sittings  thereof  which  JJ^J!2u 
shall  be  held  nearest  to  the  place  where  the  cause  of  the 
information  or  complaint  arose; 

(g)  in  the  Northwest  Territories,  to  a  stipendiary  magis-  NorthweBt. 
trate;  and, 

(h)  in  the  Yukon  Territory,  to  a  judge  of  the  Territorial  Yukon. 
Court. 

2.  In  the  district  of  Nipissing  such  person  may  appeal  to  Nipissing. 
the  Court  of  General  Sessions  of  the  Peace  for  the  county  of 
Renfrew,   when  the   conviction   adjudges  imprisonment   only, 

and  in  all  other  cas^s  to  the  Division  Court  of  the  county  of 
Renfrew  held  nearest  to  the  place  where  the  cause  of  the  infor- 
mation or  complaint  arose. 

3.  In  the  case  of  the  provinces  of  Saskatchewan  and  Alberta,  Saskatche- 
and  of  the  Northwest  Territories  and  the  Yukon  Territory,  J"^^^*^!*** 
the  judge  or  stipendiary  magistrate  hearing  any  such  appeal  and  Yukon, 
shall  sit  without  a  jury  at  the  place  where  the  cause  of  the  in-  no  jury. 
formation  or  complaint  arose,  or  at  the  nearest  place  thereto 

where  a  court  is  appointed  to  be  held.  55-56  V.,  c.  29,  s.  879 ; 
4-5  E.  VII.,  c.  3,  s.  16 ;  c.  10,  ss.  1  and  2 ;  c.  27,  s.  8 ;  c.  42,  s.  16 ; 
6  &  7  E.  VII.,  c.  45,  s.  6. 

Effect  of  appeal,] — ^Where  a  justice  of  the  peace  proceeded  with  a 
charge  of  destroying  a  line  fence  although  it  appeared  that  the  defendant 
pulled  down  the  fence  where  it  crossed  a  road  long  used  by  the  public 
and  that  the  title  to  the  land  was  therefore  in  question  and  the  magis- 
trate's jurisdiction  ousted,  the  right  to  certiorari  is  not  taken  away  by 
an  appeal  to  the  county  court  being  entered  under  Code  sec.  749,  for  the 
oounfjr  court  had  no  jurisdiction  to  rehear  a  case  in  which  there  was  no 
jurisdiction  below.     Ex  parte  Roy    (1907),  12  Can.  Cr.  Cas.  533    (N.B.). 

Where  an  appeal  has  been  taken  to  a  county  court  under  Fee.  749 
from  a  summary  conviction  and  the  county  court  has  affirmed  the  con- 
yiction,  it  is  not  open  to  the  accused  to  afterwards  have  the  convicting 
magistrate  refer  a  "stated  case*'  to  a  superior  court.  The  decision  of  the 
county  court  being  res  adjudicata  between  the  parties  is  a  bar  to  the 
application  for  a  "stated  case."  The  King  v.  Townshend  (No.  2),  6  Can, 
Cr.  Cas.  519,  35  N.S.R.  401. 
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A  person  who  has  been  convicted  under  the  Summary  Convictioiis 
Part  of  the  Criminal  Code  upon  his  plea  of  guilty  may,  notwithstanding 
such  plea,  enter  an  appeal  under  Code  sec.  749.  The  plea  of  fonlty 
concludes  the  accused  only  as  to  the  fact  that  he  did  what  is  charged  in 
the  information,  and  he  may  still  appeal  upon  the  ground  that  the  con- 
viction is  bad  in  law  or  upon  an  objection  to  the  information  or  summons 
taken  before  the  magistrate  and  overruled  by  him.  The  King  v.  Brook, 
7  Can.  Cr.  Cas.  216.  5  Terr.  L.R.  369. 

The  taking  of  a  writ  of  certiorari  is  a  waiver  on  the  part  of  the 
petitioner  of  his  right  of  appeal  on  grounds  other  than  those  aflfecting 
the  jurisdiction.     Denault  v.  Robida«  8  Can.  Cr.  Cas.  501. 

Where  an  appeal  was  taken  from  a  summary  conviction  but  lapsed  be- 
cause of  the  failure  of  the  magistrate  to  return  the  conviction,  a  superior 
court  may  afterwards  issue  a  certiorari  and  quash  the  conviction  not- 
withstanding the  abortive  appeal  and  notwithstanding  Code  sec.  1122, 
upon  the  ground  that  the  magistrate  had  deprived  the  accused  of  a 
reasonable  opportunity  of  making  their  defence  and  had  acted  coUusively 
with  the  prosecutor.     Ex  parte  Cowan    (1904),  9  Can.  Cr.  Cas.  454. 

Person  toko  thinks  himself  aggrieved.] — ^The  expression  "party  ag- 
grieved" has  been  held  not  to  be  n  technical  expression,  but  one  to  be 
construed  according  to  the  ordinary  meaning  of  the  words.  Robinson  v. 
Currey,  L.R.  7  Q.B.  465. 

Where  a  statute  gives  a  right  of  appeal  "to  any  person  who  may 
think  himself  aggrieved"  it  is  necessai^  that  the  appellant  should  have 
legal 'grounds  for  thinking  himself  aggrieved  by  what  he  appeals  against. 
Harrup  v.  Bayley  (1856),  6  Ellis  &  Bl.  218  (Lord  Campbell,  C.J.,  Erie,  J., 
and  Crompton.  J.). 

In  that  case  Lord  Campbell  said:  "The  Act  .  .  .  gives  an  appeal 
to  any  person  who  'may  think  himself  aggrieved';  but  that  does  not  mean 
to  any  person  who  says  or  fancies  he  is  aggrieved.  Giving  it  a  reasonable 
construction,  the  enactment  means  to  give  an  appeal  to  any  one  who  has 
legal  ground  for  saying  he  is  aggrieved.  Now,  how  can  such  a  provision 
apply  to  a  person  who  wishes  to  complain  of  the  act  which  he  himself 
authorized  and  expressly  required  to  be  done?" 

Crompton,  J.,  in  the  same  case  said:  "The  parties  all  thought  that 
the  application  of  the  (town)  funds  would  not  be  legal  though  it  would 
be  beneficial.  .  .  .  Now,  though  others  not  parties  to  that  resolution 
may  be  entitled  to  complain  that  it  was  acted  on,  I  think  the  appellant 
is  precluded  from  saying  that  he  is  aggrieved  by  what  was  his  own  act." 

Where  a  prosecution  under  a  special  Act  may  be  brought  only  by  "a 
person  aggrieved,"  a  summary  conviction  will  be  quashed  unless  the  in- 
formant be  a  person  who  has  sustained  a  loss  or  liability  recognised  by 
law  by  reason  of  the  alleged  offence.  R.  v.  Frankforth  (1904),  8  Can. 
Cr.  Cas.  57. 

Part  XV.  of  the  Criminal  Code  which  grants  the  right  of  appealing 
from  a  summary  conviction  only  applies  under  the  express  enactmmt 
contained  in  section  706,  to  cases  respecting  offences  over  which  the  Parlia- 
ment of  Canada  has  legislative  authority  and  for  which  summary  con- 
victions may  be  rendered  against  offenders  who  have  violated  the  criminal 
law  of  the  Dominion.  It  does  not  apply  to  penal  cases  which  arise  from 
and  are  governed  by  provincial  legislation,  unless  the. provincial  legislature 
has  declared  that  it  shall  apply  and  has  thereby  incorporated  the  Domin- 
ion law  into  its  own. 

Payment  of  fine  under  protest,] — One  D.M.  having  been  on  27th  August, 
'  1862,  convicted  before  justices  of  the  peace  for  allowing  card  playing  at  his 
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inn  was  fined  $20  and  costs.  On  judgment  being  pronounced  he  remarked 
that  he  would  pay  the  fine,  but  he  would  see  further  about  it.  It  was 
held  that  the  facts  as  set  out  did  not  amount  to  the  waiver  of  the  right 
to  appeal;  as  the  money  was  paid  under  protest,  and  the  court  stated  its 
opinion  that  a  party  should  not,  on  any  doubtful  ground,  be  deprived  of  a 
right  of  appeal  against  a  summary  conviction.  In  re  Justices  of  the  Coun- 
ties of  York  and  Peel,  ex  parte  D.  Mason  (1863),  13  U.C.G.P.  16. 

Where  the  fine  and  costs  imposed  by  a  summary  conviction  were  pay- 
able forthwith  and  in  default  of  distress  the  immediate  payment  of  same 
to  the  magistrate  accompanied  by  a  request  for  information  as  to  the  time  . 
allowed  for  appeal,  is  not  a  waiver  of  the  right  of  appeal.    The  King  v. 
Tucker,  10  Can.  Cr.  Cas.  217. 

But  if  the  defendant  on  being  fined  thereupon  pays  the  fine  without 
protest  and  without  compulsion  of  inunediate  payment  it  'seems  that  he 
thereby  waives  his  right  of  appeal.    R.  v.  Neuberger,  6  Can.  Cr.  Cas.  142. 

Where  remedy  hy  appeal  inadequate,] — To  raise  the  question  whether 
proper  service  of  process  has  been  made  and  jurisdiction  acquired  over 
the  person,  certiorari  is  the  appropriate  remedy  and  not  an  appeal.  R.  v. 
Smith,  L.R.  (1876),  10  Q.B.  604;  R.  v.  Farmer,  [1892]  1  Q.B.  637;  Re 
Ruggles  (1902),  6  Can.  Cr.  Cas.  163  (N.S.).  An  appeal  is  inadequate  in 
such  a  case  because  the  defendant  would  in  proceeding  with  an  appeal  give 
the  court  jurisdiction  over  his  person.  Rand  v.  Rodcwell,  2  N.S.D.  199; 
Re  Ruggles  (1902),  6  Can.  Cr.  Cas.  163. 

In  Quebec] — An  appeal  under  749,  from  a  sumnoary  conviction  in  the 
Province  of  Quebec  to  the  Court  of  (Queen's  Bench  of  that  province  can 
only  be  taken  where  the  offence  charged  is  one  within  the  legislative 
authority  of  the  Parliament  of  Cana&,  and  not  where  the  offence  is 
against  a  provincial  statute.  Lecours  v.  Hurtubise  (1899),  2  Can.  Cr. 
Cas.  621 ;  Scottstown  v.  Beauchesne,  6  Que.  Q.B.  664. 

The  appeal  to  the  Quebec  Court  of  Queen's  Bench,  Crown  Side,  provided 
in  sec.  749,  does  not  apply  to  a  conviction  by  the  Harbour  Commissioners, 
in  their  capacity  of  the  pilotage  authority,  depriving  a  pilot  of  his  license. 
Such  a  conviction  is  subject,  in  the  Province  of  Quebec,  to  proceedings  by 
certiorari  to  the  Superior  Court  on  proof  of  due  cause  for  evocation. 
Arcand  v.  Montreal  Harbour  Commissioners  (1897),  4  Can.  Cr.  Cas.  491 
(Que.). 

The  appeal  from  a  summary  conviction  under  the  Seaman's  Act  of 
Canada  for  harbouring  and  secretinir  a  deserting  seaman  is  under  sec. 
749  and  not  under  sec.  1013  of  the  Code,  and  in  the  Province  of  (^ebec 
the  appeal  should  be  taken  to  the  Crown  side  and  not  to  the  appeal  side 
of  the  Court  of  Queen's  Bench  of  that  province.  R.  v.  O'Dea  (1899),  3 
Can.  Cr.  Cas.  402   (Que.). 

Where  there  is  a  right  of  appeal  from  a  summary  conviction,  and  it 
appears  upon  an  application  for  a  certiorari  to  bring  up  the  conviction 
to  be  quashed  that  the  ground  alleged  therefor  is  more  properly  the  sub- 
ject of  an  appeal,  the  discretion  of  the  court  should  be  exercised  by  re- 
fusing the  certiorari.  R.  v.  Herrell  (No.  2)  (1899),  3  Can.  Cr.  Cas.  15 
(Man.). 

Appeals  on  ^certain  eummary  trials  under  Part  XV L] — ^Whenever  a 
person  is  charged  before  a  magistrate,  under  Part  XVI.  as  to  summary 
trials  with  theft,  or  obtaining  money  or  property  by  false  pretenses,  or 
unlawfully  receiving  stolen  property,  where  the  value  of  the  property  does 
not,  in  the  judgment  of  the  magistrate,  exceed  ten  dollars;  or  with 
keeping  or  being  an  inmate,  or  habitual  frequenter  of  any  disorderly  house, 
house  of   ill-fame  or  bawdy- house;    and  the  magistrate,   subject   to  the 

38 — CBIM .  CODE. 
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proyiaions  of  Pari  XVI.,  hears  and  determines  the  charge  in  a  summaiy 
way,  in  any  of  the  provinces,  an  appeal  shall  lie  from  a  conviction  for 
the  offence  in  the  same  manner  as  from  summary  convictions  under  Part 
XV.,  and  all  provisions  of  that  Part  relating  to  appeals  shall  apply  to 
every  such  appeal:  Provided  that  in  the  Province  of  Saskatchewan  or 
Alberta  there  shall  be  no  appeal  if  the  conviction  is  made  by  a  judge  of 
a  superior  court.    Ck>de  sec.  707. 

Appeals  under  apedal  statutes,] — ^All  the  provisions  of  sees.  749-751 
are  to  be  taken  as  embodied  in  the  Act  as  to  frauds  against  cheese  factories, 
except  as  varied  by  or  inconsistent  with  the  latter  Act,  and  confer  the  power 
to  award  costs  on  an  appeal  taken  thereunder.  R.  v.  Mcintosh  (1897).  2 
Can.  Cr.  Cas.  114   (Ont.). 

An  appeal  lies  under  this  section  from  a  conviction  made  under  the 
Fisheries  Act  (Can.),  notwithstanding  the  special  appeal  provided  bv  that 
Act.    R.  V.  Townsend  (1901),  6  Can.  Cr.  Cas.  143  (NTs.). 

The  special  appeal,  which  under  the  Fisheries  Act,  may  be  made  to  the 
Minister  of  Marine  and  Fisheries,  may  be  taken  after  the  disposal  of  an 
appeal  to  a  county  court    Ibid. 

When  appeal  bars  certiorari,] — In  matters  coming  under  the  provisiona 
of  the  Code,  the  right  to  certiorari  is  taken  away  in  respect  of  any  con- 
'  viction  or  order  had  or  made  before  any  justice  -of  the  peace  if  the  de- 
fendant has  appealed  therefrom  to  any  court  to  which  an  appeal  is  an- 
thorized  by  law  (sec.  1122)  and  also  in  respect  of  any  conviction  or  order 
made  upon  such  appeal,  or  the  conviction  or  order  affirmed,  or  affirmed 
and  amended,  in  appeal.    Sees.  1121  and  1122. 

It  is  well  est&blished  that  a  provision  taking  away  the  right  of  certio- 
rari does  not  apply  where  there  was  an  absence  of  jurisdiction.  Ex  parte 
Bradlaugh  (1878),  3  Q.B.D.  511;  but  although  the  writ  is  allowed  to  issue, 
the  order  removed  will  not  be  quashed  in  such  a  case  except  upon  the 
ground  either  of  a  manifest  defect  of  jurisdiction  or  a  manifest  fraud  in 
procuring  it.     Colonial  Bank  v.  Willan  (1874),  L.R.  5  P.C.  417. 

The  power  of  a  superior  court  to  remove  proceedings  before  justices  of 
the  peace  is  incident  to  the  superintending  authority  which  that  court 
possesses  over  inferior  jurisdictions  and  it  was  held  that  the  direction  of  a 
statute  (22  Car.  II.,  ch.  1,  sec.  6)  which  gave  an  appeal  to  the  sessions  and 
enacted  that  "no  other  court  whatsoever  shall  intermeddle  with  any  cause 
or  causes  of  appeal  upon  this  Act  but  they  shall  be  finally  determined  in 
the  quarter  sessions  only"  did  not  prevent  the  removal  of  the  order  by 
certiorari.  R.  v.  Morley,  2  Burrows  1040.  Unless  the  intention  to  do  away 
with  the  writ  is  shewn  by  express  mention  of  certiorari,  it  will  be  inferred 
that  the  "determination"  referred  to  is  in  reference  to  matters  of  fact.only. 
R.  V.  Plowright,  3  Mod.  95,  2  Hawkins  Pleas  of  the  Crown,  6th  ed.,  ch.  27, 
sec.  23. 

And  see  cases  referred  to  under  sec.  1122. 

Procedure.  760.  Unless  it  is  otherwise  provided  in  the  special  Act, — 

(a)  if  a  conviction  or  order  is  made  more  than  fourteen 
days  before  the  sittings  of  the  court  to  which  an  appeal  is 
given,  such  appeal  shall  be  made  to  the  next  sittings  of 
such  court ;  but  if  the  conviction  or  order  is  made  within 
fourteen  dayB  of  the  sittings  of  such  court,  then  to  the 
second  sittings  next  after  such  conviction  or  order; 
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(h)  the  appellant  shall  give  notice  of  his  intention  to  appeal  Notice  of 
by  filing  in  the  office  of  the  clerk  of  the  court  appealed  to,  intention, 
and  serving  the  respondent  with  a  copy  thereof,  a  notice 
in  writing  setting  forth  with  reasonable  certainty  the  con- 
viction appealed  against  and  the  court  appealed  to,  within 
ten  days  after  the  conviction  complained  of,  and  shall,  at 
least  five  dajrs  before  the  hearing  of  such  appeal,  serve 
upon  the  respondent  or  his  solicitor  a  notice  setting  forth 
the  grounds  of  such  appeal; 

(c)  the  appellant,  if  the  appeal  is  from  a  conviction  adjudg-  Appellant 
ing  imprisonment,  shall  either  remain  in  custody  until  the  J^JJ^o" 
holding  of  the  court  to  which  the  appeal  is  given,  or  shall  gives  reoog- 
enter  into  a  recognizance  in  form  51  with  two  sufficient  ni«ance. 
sureties,  before  a  county  judge,  clerk  of  the  peace,  or  jus- 
tice of  the  peace  for  the  county  in  which  such  conviction 

has  been  made,  conditioned  personally  to  appear  at  the 
said  court,  and  to  try  such  appeal,  and  to  abide  the  judg- 
ment of  the  court  thereupon,  and  to  pay  such  costs  as  are 
awarded  by  the  court;  and  upon  such  recognizance  being 
given,  the  justice  before  whom  such  recognizance  is  entered 
into,  shall  liberate  such  person,  if  in  custody ; 

(d)  in  case  of  an  appeal  from  the  order  of  a  justice,  pur-  Recognizance 
suant  to  section  six  hundred  and  thirty-seven,  for  the  to  value  of 
restoration  of  gold  or  gold-bearing  quartz,  or  silver  or  ^^^^  ^ 
silver  ore,  the  appellant  shall  give  security  by  recogniz- 
ance to  the  value  of  the  said  property  to  prosecute  his 

appeal  at  the  next  sittings  of  the  court  and  to  pay  such 
costs  as  are  awarded  against  him.  55-56  V.,  c.  29,  s.  880 ; 
4-5  E.  VII.,  c.  10,  ss.  3  and  4. 

Appeal  generalljg,] — An  appeal  from  a  summary  conviction  to  the  gen- 
eral sessions  in  a  criminal  case  does  not  abate  by  the  death  of  the  inform- 
ant.   R.  V.  Fitzgerald  (1898),  1  Can.  Cr.  Cas.  420. 

The  magistrate's  finding  in  a  summary  conviction  upon  a  question  of 
fact  within  his  jurisdiction  will  not  be  reviewed  upon  certiorari,  and  the 
same  can  be  attacked  only  by  Vay  of  appeal  from  the  conviction.  R.  v. 
Urquhart  (1899),  4  Can.  Cr.  Cas.  256  (Ont). 

Ab  to  proceedings  in  certiorari  see  note  to  sec.  1124. 

The  aittinga  at  tDhioh  appeal  is  to  he  made.] — If  the  conviction  or  order 
appealed  from  is  made  more  than  14  days  before  the  court  sittings,  i.e., 
before  the  first  day  of  the  next  sittings  of  the  court,  then  notice  of  appeal 
is  to  be  given  for  tHat  sittings,  the  appellant  not  being  given  the  option 
of  choosing  a  later  sittings  in  that  event.  But  if  the  next  sittings  of  the 
court  which  is  to  hear  the  appeal  commences  within  14  days  after  the 
conviction  or  order  appealed  from,  the  appellant,  even  if  willing  to  ex- 
pedite the  hearing  by  going  down  to  that  sittings,  is  not  entitled  to  serve 
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notice  of  appeal  theretor,  but  must  five  hia  notice,  in  that  event,  Ut  tbc 
■econd  iittings  next  after  the  conviction  or  order. 

And  where  notice  of  appeal  'was  given  for  a  sittings  commencing  within 
the  time  specified  hj  the  statute  instead  of  to  the  second  sittings  after 
the  conviction,  the  appeal  was  not  heard.  R.  v.  Caswell  (1873),  33 
U.C,Q.B.  303. 

Notice  of  appeal  from  tummary  oonvietion.] — This  section  makes  it 
necessarj'  to  file  the  notice  of  appeal  within  ten  dajs  after  the  conviction 
and  to  serve  the  respondent  within  the  same  time  with  a  copy  thereof. 
The  notice  of  appeal  under  the  amended  section  is  to  be  a  "notice  in  writing 
setting  forth  with  reasonable  certaintj  the  conviction  appealed  against 
and  the  court  appealed  to"  and  it  must  give  notice  of  the  appellant's  in* 
tention  to  appeal.  The  appellant  must  also  aerve  reasons  of  appeal  five 
clear  days  before  the  hearing.  The  latter  may  be  included  in  the  notice 
of  appeal  if  served  within  the  ten  days  limit. 

On  an  appeal  from  a  sumlnary  conviction,  it  it  appears  on  the  face  of  the 
proceedings  that  tlie  statutory  conditions  precedent  have  not  been  complied 
with,  the  court  must  dismiss  the  appeal,  although  the  point  is  not  raised 
by  the  respondent, 

A  want  of  jurisdiction  which  appears  on  the  face  of  the  proceedings 
cannot  be  effectively  waived.  The  court  to  which  an  appeal  might  properly 
be  taken  from  a  summary  conviction  has  jurisdiction  to  award  costs  to 
the  respondent*  on  quashing  an  appeal  for  want  of  jurisdiction  through  a 
defect  in  the  notice  of  appeal.  R.  v.  Doliver  Company  (1906),  10  Can. 
Cr.  Cos.  405  (N.8.). 

Five  dear  days'  notice  ol  the  grounds  of  appeal  from  a  iununary  con- 
viction is  essential  neither  the  date  of  service  nor  the  date  of  hearing 
being  counted.  The  King  v.  The  Doliver  Mountain,  Mining  and  Milling 
Co.,  10  Can.  Cr.  Cas.  40S. 

Where  a   notice  is  serv 
notified,  a  written  direction  or  address  i 
Wrightman,  4  Esp.  5. 

A  notice  of  appeal  from  a  summary  conviction  cannot  be  served  sub- 
stitutioDally  on  the  respondent  by  mailing  it  to  bis  last  known  address 
or  leaving  it  at  his  last  known  place  of  abode.  Olaan  v.  Cameron  (1907), 
12  Can.  Cr.  Cas.  193.  r 

A  notice  of  appeal  from  a  sumnMry  conviction  is  not  invalid  because  of 
tba  wont  of  signature.     R.  v.  Bryson   (1906),  10  Can.  Cr.  Cas.  308. 

A  notice  of  appeal  wholly  typewritten  is  a  "notice  in  writing"  under 
Code  sec.  760  (b). 

A  notice  of  appeal  is  invalid  if  it  shews  merely  to  what  judge  and  at 
what  place  the  appeal  is  to  be  made,  and  does  not  state  at  what  sittings 
nor  otherwise  define  the  time  of  hearing.  R.  v.  Brimacombe  ^  190S ) ,  10 
Can.  Cr.  Cas.  168  (Sosk.). 

In  Ullrick  v.  Daum;  and  UUrick  v.  Andrais,  2  N.W.T.  Rep.  3£8,  the 
appellant  having  been  convicted  by  a  J.P.  on  two  charges  of  assault,  gave 
— '.ice  that  he  would  appeal   to  "the  next  sitting  of  the   Supreme  Court 

be  holden  at  Saltcoats  on  Monday,  the  third  day  of  Octot>er,  A.D.  1808," 

I  filed  his  notice  of  appeal  in  the  office  of  the  deputy-clerk  at  Yorkton. 

i  next  regular  sitting  of  the  court  at  Saltcoats  bad  been  fixed  by  order- 

»uncil  for  the  6th  (and  not  3nJ)  of  October.     Under  ordinance  No.  10 

1B95  a  deputy-clerk  at  Yorkton  had  been  appointed.    Saltooate  is  aitu- 

d  within  the  district  set  apart  for  the  deputy-clerk  so  appointed.    On 

iring  of  the  appeal  the  respondent's  counsel  objected  that  the  notice 

appeal  was  d^ective  in  that  it  specified  a  wrong  date  for  Uu>  sittii^ 


Part  XV.  Criminal  Codb.  [§  760]  597 

of  the  court  and  that  it  should  have  been  filed  in  the  oiS&ce  of  the  clerk 
of  the.  court  for  the  judicial  district  of  Eastern  Assiniboia  at  Moosomin. 
Both  points  being  referred  to  the  court  iu  banc,  it  was  held  that  the  notice 
of  appeal  was  si^cient^  and  that  the  office  of  the  deputy-clerk  at  Yorkton 
was  the  proper  office  in  which  to  file  the  notice  and  recognizance. 

Wetmore,  J.,  there  said: — "As  to  the  notice  of  appeal,  it  was  given  fof 
the  next  sittings  to  be  held  at  Saltcoats  and  the  misdescription  as  to  the 
time  the  court  was  to  be  held  may  be  treated  as  surplusage  inasmuch  as 
the  date  specified  in  the  notice  was  one  prior  to  the  date  of  the  sittings  and 
the  respondents  were  actually  in  attendance." 

In  R.  V.  Johnston  (1008),  13  Can.  Cr.  Gas.  179,  Johnston,  who  was 
convicted  of  a  third  offence  against  the  Canada  Temperance  Act,  appealed 
to  the  judge  of  the  county  court  for  District  No.  5,  who  declined  to  hear 
the  appeal  on  the  ground  that  it  was  too  late.  The  conviction  was  made 
in  the  county  of  Pictou  on  Oct.  21,  and  the  next  sittings  of  the  court, 
thereafter,  were  at  Amherst,  in  the  county  of  Cumberland,  on  Nov.  5, 
and  the  next  at  Pictou  in  the  county  of  Pictou,  on  Dec.  3.  The  Code, 
sec.  750  (a),  requires  the  appeal  in  such  case  to  be  taken  "to  the  next 
sittings  of  the  court  if  the  conviction  is  made  more  than  14  days  before 
such  sittings." 

Held,'  per  Meagher,  J.,  (Townshend,  C.J.,  concurring),  that  words 
"more  than"  were  the  equivalent  of  "not  less  than,"  and  that  in  the  com- 
putation of  time  within  which  the  appeal  was  to  be  taken  the  day  of  oon- 
▼iction  must  be  excluded,  and,  as  so  read,  the  conviction  or  order  was  not 
made  more  than  14  days  before  the  sittings  of  the  court  at  Amherst  the 
appeal  was  properly  taken  to  the  next  sittings  at  Pictou,  and  a  man- 
damus should  go  to  the  judge  of  the  court  requiring  him  to  hear  the  appeal. 
Also,  that  in  the  Province  of  Nova  Scotia,  appeals  from  summary  con- 
victions under  the  Criminal  Code  must  be  to  the  next  sittings  of  the  county 
court  in  the  district  and  not  in  the  county. 

Per  Longley,  J.,  that  the  appeal  must  be  to  the  next  sittings  in  the 
county. 

Per  Russell,  J.,  dissenting,  that  the  appeal  must  be  taken  to  the  next 
sittings  of  the  court  in  the  district,  and  that  sec.  750  (a)  of  the  Code 
must  be  construed  to  mean  that  14  days  only  need  intervene  between  the 
date  of  conviction  and  the  date  fixed  for  the  sittings. 

The  notice  of  appeal  need  not  recite  that  the  appellant  is  a  "person 
aggrieved"  by  the  decision  appealed  from  (see  Code  sec.  749).  R.  v. 
Jordan  (1902),  5  Can.  Cr.  Cas.  438   (B.C.). 

An  appeal  not  being  a  common  law  right,  the  conditions  precedent  im- 
posed by  the  statute  must  be  strictly  complied  with.  The  Queen  v.  Joseph, 
6  Can.  Cr.  Cas.  144,  11  Que.  K.B.  211. 

A  notice  of  appeal  from  a  summary  conviction  must  state  the  name  of 
the  appellant,  the  intent  to  appeal,  the  nature  of  the  conviction  appealed 
against,  and  the  sittings  of  the  court  at  which  the  appeal  will  be  brought 
on.  A  notice  of  appeal  purporting  to  be  from  a  conviction  for  "looking 
on"  while  another  person  was  playing  in  a  common  gaming  house  is  not 
a  good  notice  of  appeal  from  a  conviction  for  "playing"  in  a  common 
gaming  house.  The  King  v.  Ah  Yin  (No.  1),  6  Can.  Cr.  Cas.  63,  9  B.C. 
R.  319. 

The  King  v.  Boultbee  (1836),  4  A.  &  E.  498,  was  a  proceeding  under  the 
Game  Act  which  authorized  the  imposition  oi  certain  penalties,  and  in 
default  of  payment  the  imprisonment  of  the  person  convicted.  It  also 
provided  that  the  party  convicted  might  appeal  to  the  sessions,  giving 
notice  to  the  complainant  of  the  cause  and  matter  of  appeal,  and  that  no 
conviction  should  be  quashed  for  want  of  form.     A  party  who  had  been 
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summarily  convicted  thereunder  gave  notice  of  appeal,  statini;  several 
grounds  of  appeal  on  the  merits,  and  concluding  with  a  statement  that  on 
the  trial  of  the  appeal  he  would  iifsist  on  all  other  causes,  matters  and 
things  which  he  could  or  lawfully  might  do.  The  sessions,  notwithsfainding 
the  limitation  of  the  statute,  ordered  that  the  conviction  should  be  quashed 
for  want  of  form  in  that  the  conviction  failed  to  provide  for  imprisonment 
in  default  of  payment;  and  the  court  did  not  go  into  the  merits  alleged  in 
the  notice  of  appeal.  On  the  order  of  the  sessions  being  removed  into  the 
King's  Bench  it  was  set  aside  on  the  ground  that  the  sessions  had  no  power 
to  quash  the  conviction  on  the  ground  that  it  failed  to  provide  for  imprison- 
ment in  default' of  payment,  even  assuming  that  it  was  not  j.  mere  defect  of 
form  which  the  statute  cured,  but  a  defect  in  substance,  as  no  notice  of  that 
ground  had  been  given  in  the  notice  of  appeal. 

Where  a  time  is  limited  by  statute  for  giving  notice  of  appeal  and 
notice  is  not  given  until  after  the  time  has  elapsed,  the  objection  is  fatal 
although  the  appeal  had  been  called  and  adjourned  at  the  request  of  counsel 
-  on  both  sides  to  suit  their  convenience.  The  failure  to  give  the  notice  in 
due  time  excludes  the  jurisdiction  and  could  not  be  waived  by  the  adjourn- 
ment. The  Queen  v.  Justices  of  Middlesex  (1843),  12  L.J.M.C.  59;  The  King 
V.  Justices  of  Oxfordshire,  1  Mau.  &  Selw.  440;  The  King  v.  Justices  of 
Yorkshire,  5  B.  &  Ad.  667. 

Custody  until  holding  of  court.] — In  Simington  v.  O)lboume,  4  Terr. 
L.R.  373,  4  Can.  Cr.  Cas.  367,  at  p.  374,  Wetmore,  J.,  said: — ^**Suppofte 
that  the  sentence  is  for  one  month,  and  the  court  to  which  the  appeal  is 
taken  does  not  sit  for  two  months.  The  provision  (now  containied  in  sec. 
750  (c) )  is,  if  he  remains  in  custody  that  he  shall  remain  in  custody  "until 
the  holding  of  the  court."  There  is  no  alternative  provision  whereby  the 
imprisonment  is  determined  at  the  expiration  of  the  sentence,  and  the  pro- 
vision I  falave  quoted  is  imperative.  If  the  conviction  is  confirmed  the 
court  shall  order  the  party  "to  be  punished  according  to  the  conviction.*' 
(Section  751.)  It  seems  to  me  that  imprisonment  after  notice  of  appeal 
is  by  way  of  securing  the  presence  of  the  appellant  at  the  Oourt  of  Aopeal 
in  case  he  does  not  ente^  into  a  recognizance  so  that  he  may  be  dealt  with 
in  case  the  conviction  is  affirmed  or  an  order  made  against  him.  It  is 
somewhat  akin  to  the  case  where  a  party  being  convicted  of  an  offence  in 
the  higher  courts  a  case  is  stated  under,  and  the  party  convicted  is 
committed  to  prison  pending  the  decision  on  the  stated  case.  I  do  not 
w^ish  to  be  understood  as  holding  that  if  a  person  imprisoned  by  virtue 
of  the  conviction  has  served  out  a  portion  of  his  term  of  imnrisonment 
l>efore  the  notice  of  the  appeal  and  the  recognizance  are  given,  the  time 
so  served  shall  not  count  if  the  conviction  is  affirmed  and  the  appellant 
ordered  to  be  punished  according  to  the  conviction.*' 

Recognizance  where  imprisonment  adjudged.] — On  a  joint  appeal  by 
several  defendants  from  a  summary  conviction  adjudging  imnrisonment  the 
recognizance  must  be  that  of  two  suretjies  besides  the  appellants,  and  the 
appeal  will  be  quashed  if  the  recognizance  be  ^ven  with  only  one  surety. 
The  Queen  v.  Joseph,  6  Can.  Cr.  Cas.  144. 

The  recognizance  must  be  conditioned  that  the  defendant  should  "per- 
sonally appear,"  and  the  omission  of  the  word  "personally"  makes  the 
recognizance  defective.  But  notwithstanding  a  defect  in  the  security  the 
court  has  jurisdiction  to  award  costs  against  the  appellant  on  quashing 
the  appeal  for  a  defect  in  the  recognizance.  Ex  parte  Sprague,  8  Can.  Or. 
.     Cas.  109,  36  N.B.R.  213. 

The  provision  as  to  a  recognizance  on  an  appeal  where  the  conviction 
adjudges  imprisonment  is  substantially  the  same  aa  was  contained  in  the 
Code  of  1892.     But  until  the  Code  Amendment  Act  of  1905.  the  former 
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Code  also  required  security  on  appeals  from  convictions  or  orders  ad- 
judging only  a  penalty  or  sum  of  money  to  be  paid.  The  Act  of  1905 
struck  out  the  general  clause  in  that  regard  leaving  only  the  special  clause 
now  sub-sec.  (d)  of  sec.  750  as  to  orders  for  restoration  of  certain  mineral 
ores  found  under  search  warrant  issued  under  Ck)de  sec.  637. 

Before  the  Code  Amendment  Act  of  1005,  a  recognizance  was  essential, 
aa  it  still  is,  to  an  appeal  from  a  conviction  adjudging  imprisonment,  but 
if  the  appeal  were  against  any  conviction  or  order,  whereby  only  a  penalty 
or  sum  of  money  was  adjudged  to  be  paid,  the  appellant  (although  the 
order  directed  imprisonment  in  default  of  payment),  instead  of  remaining 
in  custody,  or  giving  a  recogrnizance  might  deposit  with  the  justice  con- 
victing, or  making  the  order,  such  sum  of  money  as  the  justice  deemed 
sufficient  to  cover  the  sum  so  adjudged  to  be  paid,  together  with  the  costs 
of  the  conviction  or  order,  and  the  costs  of  the  appeal;  and  upon  such 
recognizance  being  given,  or  such  deposit  being  made,  the  justice  before 
whom  such  recognizance  was  entered  into,  or  deposit  made,  liberated  such 
person,  if  in  custody.    Section  880  of  the  Code  of  1892. 

In  the  case  of  Kent  v.  Olds,  7  U.C.L.J.  21,  it  was  decided  that  an  appli- 
cation to  take  the  appellant's  recognizance  in  court  could  not  be  entertained, 
on  the  ground  that  although  the  recognizance  need  not  be  entered  into 
within  ten  days  it  must  be  entered  inte  and  filed  before  the  sittings  of  the 
court  in  which  the  appeal  is  made.  It  was  also  decided  in  Re  Myers  & 
Wonnaoott,  23  U.C.Q.B.  611,  that  a  failure  te  comply  with  these  conditions 
will  not  be  waived  by  the  respondent  asking  for  a  postponement  after  the 
appellant  has  proved  his  notice  of  appeal  on  the  first  day  of  the  court. 

After  the  court  is  opened  for  the  hearing  of  the  appeal,  it  is  then  too 
late  for  the  appellant  to  file  his  recognizance.  Bestwick  v.  Bell  (1889),  1 
Terr.  L.R.  193.  The  objection  is  going  te  the  jurisdiction.  R.  v.  Crouch. 
35  U.C.Q.B.  433. 

It  is  not  necessary  that  the  recognizance  on  an  appeal  from  a  summaiy 
conviction  should  be  accompanied  by  affidavite  of  justification ,  by  the 
sureties,  the  sufficiency  of  the  sureties  being  a  matter  entirely  for  tRe 
justice  before  whom  the  recognizance  is  given.  Cragg  v.  Lamarsh  (1898), 
4  Can.  Cr.  Cas.  246. 

The  question  is  quite  different  from  that  which  arose  in  R.  v.  Richard- 
son, 17  Ont.  R.  729,  and  R.  v.  Petrie,  1  N.W.T.R.,  No.  2,  p.  3.  In  those 
cases  the  stetute  and  rule  of  court  prohibited  the  court  from  enterteining  a 
motion  to  quash  a  conviction  unless  the  defendant  was  shewn  te  have  en- 
tered inte  a  recognizance  with  one  or  more  sufficient  sureties.  That  was 
held  te  be  a  provision  that  there  must  be  affirmative  evidence  before  the 
court  in  which  the  motion  was  made  shewing  the  sufficiency  of  the  sureties 
before  the  motion  could  be  enterteined.     Cragg  v.  Lamarsh,  supra. 

It  has  been  held  that  on  an  appeal  te  a  court  of  general  sessions  in 
Onterio,  a  non-resident  of  the  county  for  which  such  court  is  esteblished  is 
not  a  competent  surety.  R.  v.  Lyon,  9  C.L.T.  6,  per  Jones,  county  judge 
of  Brant. 

The  failure  of  the  magistrate  te  return  inte  court  the  conviction  ap- 
pealed from  after  being  duly  required  te  do  so,  has  been  held  not  te  pre- 
vent the  hearing  of  the  appeal.  Re  Kwong  Wo  (1893).  2  B.C.R.  336,  per 
Sir  M.  Begfoie,  C.J.  , 

The  giving  of  a  recognizance  operates  as  a  stey  of  proceedings  for  the 
enforcement  of  any  pecuniary  penalty  imposed  by  the  conviction  appealed 
from.  Simington  v.  Colbourne  (1900),  4  Can.  Cr.  Cas.  367,  4  Terr.  L.R. 
372. 

Parties  to  appeal] — ^Where  an  information  is  laid  in  the  name  of  an 
individual  describing  himself  as  the  agent  of  a  society  named,  the  society 


600 


[§  761] 


Criminal  Code. 


Part  XY. 


does  not  thereby  become  a  party  to  the  proceedings  and  it  has  no  locus 
standi  to  appeal  from  the  justices'  order  dismissing  the  charge.  The  notice 
of  appeal  must  in  such  case  be  taken  in  the  name  of  the  agent  personally, 
otherwise  it  may  be  quashed.  Canadian  Society  y.  Lauzon  (1899),  4  Can. 
Cr.  Cas.  354  (Que.). 


Hearing  of 
appeal. 


Deposit  un- 
der former 
practice. 


Adjourning 
hearing. 


Memo,  of 
quashing. 


Evidence  of 
quashing. 


751.  The  court  to  which  such  appeal  is  made  shall  there- 
upon hear  and  determine  the  matter  of  appeal  and  make  such 
order  therein,  with  or  without  costs  to  either  party,  including 
costs  of  the  court  below,  as  seems  meet  to  the  court,  and,  in  case 
of  the  dismissal  of  an  appeal  by  the  defendant  and  the  afSrm- 
ance  of  the  conviction  or  order,  shall  order  and  adjudge  the 
appellant  to  be  punished  according  to  the  conviction  or  to  pay 
the  amount  adjudged  by  the  order,  and  to  pay  such  costs  as 
are  awarded,  and  shall,  if  necessary,  issue  process  for  enforc- 
ing the  judgment  of  the  court. 

2.  In  any  case  where  a  deposit  was  made  on  appeal  previously 
to  the  twentieth  day  of  July  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  five,  if  the  conviction  or  order  is  affirmed, 
the  court  may  order  that  the  sum  thereby  adjudged  to  be  paid, 
together  with  the  costs  of  the  conviction  or  order,  and  the  costs 
of  the  appeal,  shall  be  paid  out  of  the  money  deposited,  and 
that  the  residue,  if  any,  shall  be  repaid  to  the  appellant;  and, 
if  the  conviction  or  order  is  quashed,  the  court  shall  order  the 
money  to  be  repaid  to  the  appellant. 

3.  The  court  to  which  such  appeal  is  made  shall  have  power, 
if  necessary,  from  time  to  time,  by  order  endorsed  on  the  con- 
viction or  order,  to  adjourn  the  hearing  of  the  appeal  from  one 
sittings  to  another,  or  others,  of  the  said  court 

4.  Whenever  any  conviction  or  order  is  quashed  on  appeal, 
the  clerk  of  the  peace  or  other  proper  officer  shall  forthwith 
endorse  on  the  conviction  or  order  a  memorandum  that  the  same 
has  been  quashed. 

5.  Whenever  any  copy  or  certificate  of  such  conviction  or 
order  is  made,  a  copy  of  such  memorandum  shall  be  added 
thereto,  and  shall,  when  certified  under  the  hand  of  the  clerk 
of  the  peace,  or  of  the  proper  officer  having  the  custody  of  the 
same,  be  sufficient  evidence,  in  all  courts  and  for  all  purposes, 
that  the  conviction  or  order  has  been  quashed.  55-56  V.,  c.  29, 
s.  880 ;  4-5  E.  VII.,  c.  10,  s.  4. 

Adjournment  of  hearing,] — ^Under  Con.  Stat.  U.C.  ch.  114,  an  appeal 
from  a  conviction  could  only  be  heard  at  the  court  of  quarter  sessions  ap- 
pealed to.  In  re  McCumber  and  Doyle  (1867),  26  U.C.Q.B.  516.  Sub-sec 
3  gives  an  express  power  to  the  court  to  adjourn  the  hearing  if  necessary, 
i.e.,  on  cause  being  shewn  for  the  adjournment,  or  on  consent. 
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Co8t9  of  appeal.] — ^Where  an  order  is  made  allowing  prosecutor's  appeal 
and  convicting  the  accused,  the  costs  of  the  appeal  may  be  included  in  the 
costs  awarded  by  the  conviction,  and  the  payment  thereof  niay  be  enforced 
by  a  distress  warrant  and  imprisonment  in  default.  R.  v.  Hawbolt  (1900), 
4  Can.  Gr.  Cas.  229  (N.S.). 

Where  an  appeal  to  a  court  of  general  sessions  of  the  peace  from  a 
summary  conviction  is  not  proceeded  with  (see  sec.  755),  an  order  giving 
costs  to  the  respondent  can  only  be  made  at  the  same  sittings  for  which 
notice  of  appeal  was  given ;  but  where  an  appeal  is  Jheard,  and  determined 
against  the  appellant,  the  formal  order  need  not  be  drawn  up  at  the  same 
sittings,  and  the  respondent's  costs  may  be  taxed  nunc  pro  tunc  at  the  next 
sittings  and  included  in  a  formal  order  then  issued  in  pursuance  of  the 
direction  therefor  made  at  the  previous  sittings.  Bothwell  v.  Burnside 
(1900),  4  Can.  Cr.  Cas.  450  (Ont.) ;  and  see  McShadden  ▼.  Lachance 
(1901),  5  Can.  Cr.  Cas.  43   (B.C.). 

Under  sub-sees.  1  and  2  of  Code  sec.  751  there  is  no  restriction  of  the 
power  of  the  court  to  the  same  sittings  of  the  court  for  which  notice  of 
appeal  has  been  given,  as  there  is  in  sec.  755.     Ibid. 

Deposit  under  former  law,] — ^The  procedure  of  giving  a  deposit  in  lieu 
of  a  recognizance  in  cases  where  imprisonment  was  not  adjudged,  was 
abolished  on  doing  away  with  the  necessity  of  security  in  such  cases,  by 
the  Code  Amendment  Act  of  1905. 

758.  When  an  appeal  against  any  summary  conviction  or  judgment 
order  has  been  lodged  in  due  form,  and  in  compliance  with  fi°**- 
the  requirements  of  this  Part,  the  court  appealed  to  shall  try, 
and  shall  be  the  absolute  judge,  as  well  of  the  facts  as  of  thd 
law,  in  respect  to  such  conyiction  or  order. 

2.  Any  of  the  parties  to  the  appeal  may  call  witnesses  and  Either  party 
adduce  evidence  whether  such  witnesses  were  called  or  evidence  ™*y  <^*^^ 

witnesses 

adduced  at  the  hearing  before  the  justice  or  not,  either  as  to 
the  credibility  of  any  witness,  or  as  to  any  other  fact  material 
to  the  inquiry. 

3.  Any  evidence  taken  before  the  justice  at  the  hearing  below,  Using  evi- 
certified  by  the  justice,  may  be  read  on  such  appeal,  and  shall  ^"^  ***^^" 
have  the  like  force  and  effect  as  if  the  witness  was  there  exam- 
ined if  the  court  appealed  to  is  satisfied  by  afSdavit  or  otherwise, 

that  the  personal  presence  of  the  witness  cannot  be  obtained  by 
any  reasonable  efforts.  55-56  V.,  c.  29,  s.  881. 

Power  of  court  on  appeal.] — On  the  appeal  the  appellant  may  tender 
evidence  and  witnesses  not  heard  on  the  trial  before  the  magistrate,  and 
if  deprived  of  this  right  the  order  of  an  inferior  court  hearing  the  appeal 
should  be  quashed.    R.  v.  Washington   (1881),  46  U.C.Q.B.  221. 

An  appeal  from  a  summary  conviction  in  Ontario,  when  taken  to  the 
court  of  general  sessions  of  the  peace  is  heard  by  the  chairman  of  that  court 
sitting  without  a  jury.    R.  v.  Malloy  (1900),  4  Can.  Cr.  Cas.  116  (Ont.). 

Under  sees.  676  and  711  it  is  competent  for  the  judge  of  a  superior  or 
coimty  court  to  make  an  order  for  the  issue  of  a  subpoena  to  witnesses  in 
another  province  to  compel  their  attendance  upon  the  appeal.  R.  v.  Gilles- 
pie, 16  P.R.   (Ont.)   156. 
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Appeals  on 
matters  of 
form. 


Objection 
must  have 
been  taken 
below. 


Finality  of  a  judgment  on  appeal,] — Section  752  provides  that  the  court 
appealed  to  shall  be  the  absolute  judg[e  as  well  of  the  facts  as  of  the 
law  in  respect  to  the  conviction  appealed  from.  Such  provision  has  been 
held  to  be  intra  vires  of  the  Dominion  Parliament.  R.  v.  Malloy  (1900), 
4  Can.  Cr.  Cas.  116  (Ont.).  The  section  gives  the  court  power  to  deal 
with  and  consider  the  law  as  it  affects  the  whole  conviction,  as  well  the 
validity  of  the  conviction  as  the  admissibility  of  testimony,  and  whether 
the  evidence  proves  the  offence  charged.  R.  v.  Tebo  (1899),  1  Terr.  L.R. 
190.  The  court  to  which  the  appeal  is  taken  may  quash  the  conviction  for 
defects  or  errors  apparent  on  its  face.    Ibid. 

The  decision  of  the  county  court  in  appeal  from  a  summary  conviction 
is  final  and  conclusive.    R.  v.  Beamish  (1901)«  5  Can.  Cr.  Cas.  388  (B.C.)- 

In  British  Columbia  on  appeal  taken  to  a  county  court,  the  judsrment 
thereon  is  that  of  a  "Court  of  Record"  (County  Courts  Act,  R.S.B.C.  1897,  ch. 
52,  sec.  4),  and  consequently,  the  validity  of  the  judgment  cannot  be  im- 
peached by  habeas  corpus  proceedings.  R.  v.  Beamish  (1901),  5  Can.  Cr. 
Cas.  388;  In  re  Robert  Evan  Sproule   (1886),  12  Can.  S.C.R.  140. 

758.  No  judgment  shall  be  given  in  favour  of  the  appellant 
if  the  appeal  is  based  on  an  objection  to  any  information,  com- 
plaint or  summons,  or  to  any  warrant  to  apprehend  a  defendant 
issued  upon  any  such  information,  complaint  or  summons,  for 
any  alleged  defect  therein  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  complaint,  summons  or 
warrant  and  the  evidence  adduced  in  support  thereof  at  the 
hearing  of  such  information  or  complaint,  unless  it  is  proved 
before  the  court  hearing  the  appeal  that  such  objection  was 
made  before  the  justice  before  whom  the  case  was  tried,  and  by 
whom  such  conviction,  judgment  or  decision  was  given,  nor  un- 
less  it  is  proved  that  notwithstanding  it  was  shown  to  such 
justice  that  by  such  variance  the  person  summoned  and  appear- 
ing or  apprehended  had  been  deceived  or  misled,  such  justice 
refused  to  adjourn  the  hearing  of  the  case  to  some  further  day, 
as  in  this  Part  provided.    55-56  V.,  c.  29,  s.  882. 

See  notes  to  sees.  710,  711  and  723. 


Judgment 
in  bo  upon 
the  merits. 


754.  In  every  case  of  appeal  from  any  stunmary  conviction 
or  order  had  or  made  before  any  justice,  the  court  to  which 
such  appeal  is  made,  shall,  notwithstanding  any  defect  in  such 
conviction  or  order,  and  notwithstanding  th&t  the  punishment 
imposed  or  the  order  made  may  be  in  excess  of  that  which  might 
lawfully  have  been  imposed  or  made,  hear  and  determine  the 
charge  or  complaint  on  which  such  conviction  or  order  has  been 
\fay  confirm,  had  Or  made,  upon  the  merits,  and  may  confirm,  reverse  or 
rpver^oor  modify  the  decision  of  such  justice,  or  may  make  such  other 
conviction  or  order  in  the  matter  as  the  court  thinks  just,  and 
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may  by  such  order  exercise  any  power  which  the  justice  whose 
decision  is  appealed  from  might  have  exercised,  and  may  make 
such  order  as  to  costs  to  be  paid  by  either  party  as  it  thinks  fit. 

2.  Such  conviction  or  order  shall  have  the  same  effect  and  Enforcing 
may  be  enforced  in  the  same  manner  as  if  it  had  been  made  by  conviction, 
such  justice. 

3.  Any  conviction  or  order  made  by  the  court  on  appeal  may  Bv  process 
also  be  enforced  by  process  of  the  court  itself.    55-56  V.,  c.  29,  of  court 
8.  883. 

Court  to  try  appeal  on  merits  notwithstanding  certain  defects.] — Be- 
fore this  enactment,  an  amendment  of  a  conviction  was  not  allowed  after 
the  time  for  hearing  the  appeal  had  arrived.  R.  v.  Smith  (1874),  35 
U.C.Q.B.  618. 

The  term  "merits"  applied  to  criminal  proceedings  must  mean  the 
justice  of  the  case  in  reference  to  the  guilt  or  innocence  of  the  accused  of 
the  offence  with  which  he  is  charged.  R.  v.  Cronin  (1875),  36  U.C.Q.B. 
342. 

The  court  of  general  sessions  has  no  authority  to  order  a  person  to  pay 
any  part  of  the  costs  of  an  appeal  to  them  from  a  conviction,  after  he  has 
been  acquitted  on  such  appeal.     R.  v.  Orr  (1854),  12  U.C.Q.B.  57. 

If  the  court  of  general  sessions  give  the  proper  judgment,  so  that 
nothing  remains  to  be  done  to  dispose  of  the  appeal  except  the  issuing  of 
the  order,  that,  as  a  ministerial  act,  may  be  done  by  the  clerk  of  the  peace 
after  the  close  of  the  session,  and  tested  of  the  first  day  of  the  session,  but 
no  subsequent  session  of  the  court  can  interfere  with  the  judgment  of  the 

grevious  session  by  way  of  amendment  or  otherwise.    In  re  Rush  and  the 
Corporation  of  Bobcaygeon  (1879),  44  U.C.Q.B.  199. 

Where  an  unreasonably  large  fine  has  been  imposed  by  a  magistrate 
under  a  municipal  by-law  for  a  trifling  offence  thereunder,  the  court 
having  jurisdiction  to  re-try  the  case  on  appeal  may  set  aside  the  con- 
viction and  re-convict  with  a  lesser  penalty.  Sing  Kee  v.  Johnston  ( 1902 ) , 
5  Can.  Cr.  Cas.  454  (B.C.). 

A  single  conviction  for  two  separate  offences  may  be  quashed  although 
the  accused  did  not  appear  before  the  justice,  if  it  cannot  be  ascertained 
from  the  proceedings  for  which  separate  offence  the  justice  intended  to 
convict,  but  the  appellant  will  not  be  allowed  his  costs  of  the  appeal. 
Simpson  V.  Lock,  7  Can.  Cr.  Cas.  294. 

A  county  court  judge,  who  has  allowed  an  appeal  and  has  quashed  the 
conviction  as  invalid  on  its  face  without  hearing  further  evidence  and 
trying  the  case  de  novo,  cannot  be  compelled  by  mandamus  ^  re-open  the 
appeal  for  the  purpose  of  hearing  such  evidence.  Strang?  v.  Gellatly 
(1904),  8  Can.  Cr.  Cas.  17  (B.C.) ;  R.  v.  Middlesex  Justices.  2  Q.B.D.  516. 

Appeal  for  summary  conviotion-^Defect  apparent  on  face  of  proceedings 
— Costs  on  qiioskirig.] — The  court  to  which  an  appeal  might  properly  be 
taken  from  a  summary  conviction  has  jurisdiction  to  award  costs  to  the 
respondent  on  quashing  an  appeal  for  want  of  jurisdiction  through  a  defect 
in  the  notice  of  appeal.  The  King  v.  Doliver  Mountain  Mining  and  Milling 
Co.,  10  Can.  Cr.  Cas.  405. 

On  an  appeal  from  a  summary  conviction  had  upon  a  plea  of  guilty  the 
case  should  not  be  re-opened  and  witnesses  called  as  to  the  merits  for  the 
purpose  of  revising  the  punishment  imposed,  if  the  magistrate  has  not  acted 
oppressively.   «R.  v.  Bowman  (1898),  2  Can.  Cr.  Cas.  89   (B.C.). 
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The  court  of  general  seesions  at  which  the  appeal  is  heard  must  deter- 
mine, on  quashing  a  conviction,  whether  costs  are  to  be  paid;  secondly, 
what  costs,  that  is,  costs  of  the  court  below,  or  magistrate's  court,  or  costs 
of  the  appeal,  or  both,  and  when  such  costs  should  be  paid.  The  clerk  of 
the  peace  may  tax  the  costs  at  any  time  during  the  then  sitting  of  the 
sessions,  or  at  any  adjourned  sitting  thereof,  but  the  court  must  adopt  his 
taxation,  and  an  order  made  without  such  adoption  would  be  invalid.  In 
re  Rush  and  the  Corporation  of  Bobcaygeon   (1897),  44  U.C.Q.B.  201. 

This  section  applies  to  an  appeal  by  the  prosecutor  from  the  justice's 
order  dismissing  the  complaint;  and  where  an  order  is  made  allowing  the 
prosecutor's  appeal  and  convicting  the  accused^  the  ^costs  of  the  appeal 
may  be  included  in  the  costs  awarded  by  the  conviction  made  on  the  appeal, 
and  the  payment  thereof  may  be  enforced  by  a  distress  warrant  and  im- 
prisonment in  default.    R.  v.  Hawbolt  (1900),  4  Can.  Cr.  Cas.  229  (N.S.). 

All  the  provisions  of  the  Criminal  Code  with  respect  to  amendment  of 
convictions  or  orders  either  on  appeal  or  when  removed  by  certiorari  and 
(subject  to  sec.  12  of  the  Ontario  Summary  Convictions  Act)  of  any  other 
Act  of  Parliament  of  Canada  authorizing  the  amendment  of  a  conviction  or 
order  shall  apply  to  convictions  or  orders  made  under  the  authority  of  any 
Statute  of  Ontario  or  under  anv  by-law  passed  by  virtue  of  such  author- 
ity.   2  Edward  VII.,  Qnt.,  ch.  12,  sec.  16. 


Costs  when 
appeal  not 
prosecuted. 


How  recov- 
erable. 


755.  The  court  to  which  an  appeal  is  made,  upon  proof  of 
notice  of  the  appeal  to  such  court  having  been  given  to  the 
person  entitled  to  receive  the  same,  whether  such  notice  has 
been  properly  given  or  not,  and  though  such  appeal  has  not  been 
afterwards  prosecuted  or  entered,  may,  if  such  appeal  has  not 
been  abandoned  according  to  law,  at  the  same  sittings  for  which 
such  notice  was  given,  order  to  the  party  or  parties  receiving 
the  same  such  costs  and  charges  as  are  thought  reasonable  and 
just  by  the  court,  to  be  paid  by  the  party  or  parties  giving  such 
notice. 

2.  Such  costs  shall  be  recoverable  in  the  manner  provided  by 
this  Act  for  the  recovery  of  costs  upon  an  appeal  against  an 
order  or  conviction.    55-56  V.,  c.  29,  s.  884 ;  57-58  V.,  c.  57,  s.  1. 

Coats  on  qwuhing  appeals  from  summary  oonviotions.l — In  Re  Madden 
(1871),  31  U.C.Q.B.  333,  it  was  held  by  Wilson,  J.,  upon  the  authority 
of  Reg.  V.  Padwick,  8  E.  &  B.  704,  that  the  sessions  had  no  power  to 
award  costs  on  dismissinsr  an  appeal  for  want  of  proper  notice  of  appeal, 
holding  that  the  words  "shall  hear  and  determine  the  appeal"  (sec.  764) 
mean  "shall  decide  it  upon  the  merits." 

This  was  followed  in  a  later  case  of  Reg.  v.  Becker.  (1801),  20  Ont. 
R»  676,  by  MacMahon,  J.,  who  directed  prohibition  atrainst  an  order  of 
sessions  which  directed  payment  of  costs  by  an  appellant  whose  appeal 
had  been  quashed  by  reason  of  the  fact  that  his  recognizance  was  insuffi- 
cient in  not  providing  for  payment  of  the  costs  of  appeal.  In  Becker's 
Case  the  notice  of  appeal  and  recognizance  had  been  put  in  and  proved  by 
the  appellant  at  the  opening  of  the  sessions  and  the  following  day  had 
been  fixed  for  the  hearing. 

The  statutes  32-33  Vict.  ch.  31,  sec.  69,  and  R.S.C.  1886,  ch.  178.  sec. 
81,  from  which  sec.  755  is  derived  added  the  power  to  award  costs  without 
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the  entry  of  the  appeal,  but  under  those  statutes  the  power  was  still  de- 
pendent upon  the  existence  of  a  proper  notice  of  appeal.  Not  until  the 
Code  Amendment  Act  of  1894  were  the  words  "whether  such  notice  has 
been  properly  given  or  not"  inserted.  This  amendment  carried  into  the 
present  sec.  755  makes  the  case  of  Re  Madden  no  longer  applicable,  as  it 
proceeded  upon  the  want  of  proper  notice. 

The  power  conferred  by  this  section  is  expressly  limited  by  the  words 
"upon  proof  of  notice  of  the  appeal." 

In  Reg.  V.  Recorder  of  Bolton  (1844),  2  D.  &  L.  510,  a  party  having 
been  summarily  convicted,  entered  into  a  recognizance  and  gave  notice  of 
appeal  to  the  sessions,  upon  which  he  was  immediately  discharged  out  of 
custody.  He  afterwards  abandoned  his  notice  of  appeal  without  having 
entered  the  appeal.  Upon  the  application  of  the  respondent  the  sessions 
refused  to  grant  either  leave  to  enter  the  appeal  for  the  purpose  of  having 
it. dismissed  for  an  order  for  costs.  It  was  held  by  Patteson,  J.,  on  a 
motion  for  a  mandamus  that  the  sessions  had  properly  refused  both  appli- 
eations  but  that  there  waB  still  the  remedy  of  estreating  the  appel- 
lant's recognizance.  The  statute  there  provided  that  "the  justices  at 
such  sessions  are  hereby  authorized  and  required,  upon  due  proof  made 
of  such  notice  of  appeal,  etc.,  to  hear  and  determine  the  matter  of  the 
said  appeal,  and  to  award  such  costs  as  to  them  shall  appear  just  and 
reasonable,  to  be  paid  by  either  party,"  etc. 

Patteson,  J.,  said: — "What  is  meant  by  the  words  'upon  due  proof 
made  of  such  notice  of  appeal'  is  that  the  appellant  must  satisfy  the  ses- 
sions of  such  notice  having  been  given  before  they  can  proceed  to  hear  it; 
but  a  prior  step  must  be  taken  to  enter  it  and  make  it  a  matter  cognizable 
by  them." 

The  present  section  makes  it  imperative  that  there  should  be  a  notice 
of  appeal,  and  that  the  notice  should  have  been  given  to  the  proper  party, 
but  permits  of  the  exercfse  of  the  power  it  confers  although  the  notice  of 
appeal  is  irregular  in  other  respects. 

The  court  to  which  an  appeal  might  properly  be  taken  from  a  summary 
conviction  has  jurisdiction  to  award  costs  to  the  respondent  on  quashing 
an  appeal  for  want  of  jurisdiction  through  a  defect  in  the  notice  of  appeal. 
The  King  v.  The  Doliver  Mountain,  Mining  and  Milling  Co.,  10  Can.  Cr. 
Cas.  405. 

Under  the  English  statute  under  consideration  in  Reg.  v.'  Recorder  of 
Bolton,  supra,  it  was  a  further  requisite  that  the  appeal  should  have  been 
entered,  but  sec.  755  in  terms  applies  in  cases  where  the  appeal  was  not 
"afterwards,"  i.e.,  after  notice  of  appeal,  prosecuted  or  entered. 

In  R.  V.  Ah  Yin  (No.  2)  (1002),  6  Can.  Cr.  Cas.  66,  a  notice  of  appeal 
was  held  invalid  as  not  containing  a  sufficient  reference  to  anv  conviction 
so  as  to  identify  the  same  as  the  subject  of  appeal.  Judge  Bole  of  Van- 
couver dismissed  the  appeal  upon  the  objection  but  held  that  as  the 
appeal  was  not  lodged  in  due  form  there  was  no  jurisdiction  to  award 
costs  against  the  appellant,  and  that  sec.  755  of  the  Code  applies  only 
where  the  appellant  fails  to  proceed  with  his  appeal  and  also  fails  to 
formally  abandon  same. 

Th%t  decision,  it  is  submitted,  goes  too  far  in  making  the  jurisdiction 
depend  upon  the  appellant's  willingness  to  proceed,  and  in  restricting  the 
application  of  sec.  755  to  cases  in  which  the  appeal  was  not  prosecuted. 
llie  words  "though  such  appeal  was  not  afterwards  prosecuted  or  entered" 
seem  to  be  intended  as  inclusive  rather  than  limitative. 

There  must  be  an  "appeal  made"  notwithstanding  the  irregularities 
mentioned  in  the  section,  and  in  oases  where  imprisonment  has  been  ad- 
judged by  the  conviction  appealed  from,  it  seems  that  it  is  a  condition 
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precedent  to  the  appeal  being  made  that  the  accused  should  give  a  re- 
cognizance or  remain  in  cust^y.  (See  note  to  sec.  750.)  To  such  cases 
the  decision  in  R.  v.  Becker  (1801),  20  Ont.  R.  676,  will  still  apply,  and 
if  there  is  no  recognizance  or  if  the  recognizance  given  does  not  provide 
for  the  costs  of  the  appeal,  the  appeal  is  not  made  and  sec.  755  will  not 
apply. 

But  if  no  recognizance  is  required  by  reason  of  there  being  no  imprison- 
ment adjudged  by  the  conviction  appealed  from^  the  section  will  apply  on 
the  appeal  not  being  prosecuted  or  entered  for  hearing  if  notice  and 
reasons  of  appeal  have  been  served  in  compliance  with  sec.  750. 

Under  this  section  the  costs  would  have  to  be  taxed  and  included  in  the 
order  of  the  court  during  the  sittings  of  the  courts  unless  taxed  out  of  ses- 
sions by  consent,  and  the  amount  afterwards  filled  in  the  order.  But  in 
sec.  751  there  is  no  restriction  of  the  power  of  the  court  to  the  same  sit- 
tings of  the  court  for  which  notice  of  appeal  has  been  given.  Both- 
well  v.  Burnside   (1900),  4  Can.  Cr.  Cas.  450,  459. 

There  is  no  jurisdiction  to  award  costs  against  the  appellant  who  de- 
faults in  proceeding  with  the  appeal  at  any  other  sittings  than  the  one 
for  which  notice  was  given.  McShadden  v.  Lachance  (1901),  5  Can.  Cr. 
Cas.  43  (B.C.). 

CosU  on  notice  of  abandonment.] — See  sec.  760. 

Costs  thought  reasonable  and  just  by  the  court.] — ^By  12  &  13  Vict. 

(Imp.)  ch.  45,  sec.  5,  the  courts  of  general  and  quarter  sessions  of  the 

peace  in  England  were  empowered  upon  any  appeal  to  award  such  costs 

and  charges  as  might  appoir  to  such  court  "just  and  reasonable."     The 

duty  of  determining  what  costs  were  "just  and  reasonable"  is  a  judicial 

I  duty  which  they  could  not  delegate.     But  it  soon  became  the  practice 

for  the  clerk  of  the  peace  to  tax  the  costs  by  consent  of  the  parties,  aiid 
for  the  court  to  adopt  the  amount  taxed  by  him  and  to  insert  it  in  their 
order,  but  this  had  to  be  done  during  the  same  sessions.  £x  parte  Hollo- 
way  (1831),  1  Dowl.  P.C.,  at  p.  27;  Sellwood  v.  Mount  (1841),  1  Q.B. 
726;  Midland  v.  Edmonton  Union,  [1895]  A.C.  485;  Bothwell  v.  Burnside 
(1900),  4  Can.  Cr.  Cas.  450. 

Proceedings        756*  If  an  appeal  against  a  conviction  or  order  is  decided 
when  appeal  jn  favour  of  the  respondents,  the  justice  who  made  the  convic- 
**  *'  tion  or  order,  or  any  other  justice  for  the  same  territorial  divi- 

sion; may  issue  the  warrant  of  distress  or  commitment  for  ex- 
ecution of  the  same,  as  if  no  appeal  had  been  brought  55-56 
v.,  c.  29,  s.  885. 

I  stay  of  proceedings,] — The  language  of  this  section  is  not  in  harmony 

I  with  the  view  that  the  justice  could  issue  his  warrant  without  waiting 

to  see  how  the  appeal  would  be  decided.  It  is  only  "if  the  appeal  is 
decided,  etc.,"  that  is,  after  the  appeal  is  determined,  that  this  sjection 
authorizes  issue  of  warrant.  Simington  v.  Colbourne  (1900),  4  Can.  Cr. 
Cas.  367,  per  McGuire  J.  Section  760  provides  that  an  appeal  may  be 
abandoned,  and  in  such  case  that  "the  costs  of  the  appeal  shall  be  added 
to  the  sum,  if  any,  adjudged  against  the  appellant  .  .  .  and  the  jus- 
!  tice  shall  proceed  on  the  conviction,  etc.,  as  if  there  had  been  no  appeal." 

!  As  if  no  appeal  had  been  brought,] — ^A  defendant  committed  to  custody 

!  under  a  warrant  issued  by  the  convicting  magistrate  gave  bail  for  an 

appeal  and  was  discharged  from  custody,  and  on  the  appeal  being  heard, 
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was  foiiDd  guilty  and  the  conviction  affirmed,  and  the  prisoner  directed 
to  be  punished  according  to  the  conviction.  No  process  was  issued  by  ^the 
sessions  for  enforcing  the  judgment  of  the  court«  but  a  new  warrant  was 
issued  by  the  convicting  magistrate  under  which  the  prisoner  was  retaken. 
Writs  of  habeas  corpus  and  certiorari  were  issued,  and  on  the  return  there- 
of a  motion  was  made  for  the  discharge  of  the  prisoner.  It  was  held  that 
the  prisoner  was  not  in  custody  or  confined  under  the  judgment  of  the 
sessions,  but  under  the  warrant  of  the  convicting  magistrate;  and  that 
under  the  circumstances  the  convicting  magistrate  was  functus  officio,  and 
therefore  could  not  legally  issue  the  warrant  in  question,  which  should 
have  been  issued  by  the  sessions.  The  latter  court  could  possibly  have 
directed  punishment  for  the  unexpired  term;  but  if  no  bail  had  been  given 
and  the  prisoner  had  remained  in  custody,  no  further  order  of  commit- 
ment would  have  been  necessary ;  or,  if  no  warrant  of  commitment  had  been 
issued  prior  to  appeal,  the  magistrate  could  have  issued  one  thereafter. 
R.  V.  Arscott  ( 1885 ) ,  0  O.R.  541. 

.  757.  Every  justice  before  whom  any  person  is  summarily  Conviction 
tried,  shall  transmit  the  conviction  or  order  to  the  court  to  ^^-J^jT??"' 
which  the  appeal  is  by  this  Part  given,  in  and  for  the  district,  appeal  court, 
county  or  place  wherein  the  offence  is  alleged  to  have  been  com- 
mitted, before  the  time  when  an  appeal  from  such  conviction 
or  order  may  be  heard,  there  to  be  kept  by  the  proper  oflScer 
among  the  records  of  the  court 

2.  The  conviction  or  order  shall  be  presumed  not  to  have  been  Presumption 
appealed  against,  until  the  contrary  is  shown. 

3.  Upon  any  indictment  or  information  against  any  person  Evidence  of 
for  a  subsequent  offence,  a  copy  of  such  conviction,  certified  by  conviction, 
the  proper  officer  of  the  court,  or  proved  to  be  a  true  copy,  shall 

be  sufficient  evidence  to  prove  a  conviction  for  the  former 
offence. 

4.  In  any  case  when  a  conviction  or  order  is  required  by  this  Clerk  of 
Part  after  appeal  to  be  enforced  by  any  justice  the  derk  of  court  to 

^1-  ^  .       %.•  1.   .!_  1  ^    I  A*  no        remit  papers 

the  court  to  which  the  appeal  was  had  or  other  ptoper  officer  in  certain 
shall  remit  such  conviction  or  order  and  all  papers  therewith  cases, 
sent  to  the  court  of  appeal  excepting  any  notice  of  intention  to 
appeal  and  recognizance  to  such  justice  to  be  by  him  proceeded 
upon  as  in  such  case  directed  by  this  Part.     55-56  V.,  c.  29, 
s.  888. 

Transmit Hng  the  oonviotion  and  record  to  appellate  court.] — Apart  from 
Code  sec.  757  it  is  the  duty  of  the  justice  to  return  the  information  and 
depositions  with  the  conviction.  The  King  v.  Rondeau.  9  Can.  Cr.  Cas. 
523  (Alta.). 

An  appeal  from  an  order  dismissing  a  summary  complaint  will  not  be 
quashed  because  the  order  appealed  from  was  not  transmitted  and  filed 
in  the  Appeal  Court  before  the  commencement  of  the  sittings  at  which 
the  appeal  is  to  be  heard;  and  the  court  may  hear  the  appeal  if  the 
order  appealed  from  is  in  court  when  the  anpeal  is  called.  The  provision 
contained  in  Cr.  Code  sec.  757  for  transmitting  proceedinsrs  before  justices 
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to  the  court  having  jurisdiction  in  appeal  therefrom,  ia  directory  only.    R. 
V.  Williamson   (1908),  13  Can.  Cr.  Cas.  195   (Sask.). 

The  conviction  may  be  proved  at  any  time  during  the  hearing  of  an 
appeal  therefrom  to  the  general  sessions,  or,  in  the  discretion  of  the  chair- 
man, even  during  an  adjournment  for  judgment.  In  re  Ryer  and  Plows 
(1881),  46  U.C.Q.B.  206.  And  the  discretion  of  the  chairman  will  not  be 
reviewed.  lb.  But  if  a  conviction  has  already  been  returned  duly  sealed, 
the  justice  cannot  return  another  and  more  formal  one.  R.  v.  Smith,  35 
U.C.Q.B.  518;  Chancy  v.  Payne,  1  Q.B.  712;  Re  Ryer  and  Plows  (1881), 
46  U.C.Q.  B.  206. 

Transmission  to  court  having  oertiorari  jurisdiction.] — In  R.  v.  Whalen, 
45  U.C.R.  396,  it  was  held  that  a  conviction  once  regularly  brought  into 
and  put  upon  the  files  of  the  court  is  there  for  all  purposes.  In  that  case 
Armour,  J.,  states: — ^"It  is  the  fact  of  the  conviction  being  on  the  file  of 
this  court  r^g^arly  brought  there  that  gives  the  right  to  move  to  quash 
it;  how  or  at  whose  instance  it  was  brought  there  so  long  as  it  was 
brought  there  regularly  cannot  in  my  opinion  affect  that  right."  He  also 
agrees  with  the  view  expressed  by  Wilson,  J.,  in  R.  v.  Levecque,  30  U.C.R. 
509,  to  the  effect  that  the  court  might  still  be  obliged  to  consider  the  con- 
viction as  upon  a  certiorari  issued  at  common  law  if  the  conviction  were 
found  in  court,  however  brought  there,  so  long  as  it  was  regularly  there. 

But  in  the  Territories  the  Supreme  Court  was  equally  divided  on  the 
point  in  R.  v.  Monaghan  (1897),  2  Can.  Cr.  Cas.  488,  Scott  and  Rouleau, 
JJ.,  holding  that  a  conviction  returned  by  justices  in  compliance  with  a 
statutory  requirement  to  the  office  of  a  superior  court  is  regularly  before 
the  court  and  can  be  dealt  with  on  a  motion  to  quash,  without  the  necessity 
of  a  writ  of  certiorari. 

Richardson  and  Wetmore,  J  J.,  held  the  contrary  view,  i.e.,  that  the  con- 
viction was  not  regularly  before  the  court,  and  a  writ  of  certiorari  to  bring 
it  before  the  court  was  necessary  before  a  motion  to  quash  the  conviction 
could  be  properly  entertained.  See  also  decision  of  Rouleau,  J.,  in  R.  v. 
Ashcroft   (1899),  2  Can.  Cr.  Cas.  385. 

And  it  has  since  been  held  by  Scott,  J.,  that  a  justice  making  return 
of  a  summary  conviction  to  the  court  to  which  an  appeal  is  given  forwards 
therewith  papers  purporting  to  be  depositions  upon  which  the  conviction 
is  founded,  such  court,  if  one  having  certiorari  jurisdiction,  may,  uoon  a 
motion  to  quash  the  conviction  take  cognizance  of  such  depositions  without 
a  writ  of  certiorari  being  issued  and  return  made  thereto.  R.  v.  Rondeau 
(1903),  9  Can.  Cr.  Cas.  523. 

But  in  R,  V.  Gehrke  (1906),  11  Can.  Cr.  Cas.  109,  Judge  Harvey  of 
the  Territories  Court  held  that  a  writ  of  certiorari  and  a  return  thereto 
by  the  convicting  justice  are  necessary  preliminaries  to  an  application  to 
quash  a  summary  conviction,  notwithstanding  the  tact  that  the  original 
conviction  is  on  file  in  the  court  having  jurisdiction  in  certiorari  matters. 
And  that  where  the  same  court  has  jurisdiction  both  in  appeal  and  upon 
oertiorari  and  a  summary  conviction  has  been  transmitted  by  the  magis- 
trate and  filed  in  such  court  under  Code  sec.  757,  the  writ  of  certiorari 
cannot  be  dispensed  with  for  the  purposes  of  a  motion  to  quash  the  con- 
viction. 

In  Nova  Scotia  it  is  held  that  a^  motion  to  quash  a  summary  conviction 
cannot  be  entertained  by  a  superior  court  without  a  writ  of  certiorari  for 
that  purpose  and  a  return  to  such  writ.  And  where  on  a  habeas  corpus 
application  the  magistrate  is  directed  by  an  order  to  retuku  the  proceedings 
relating  to  the  imprisonment  and  thereupon  returns  under  such  order  the 
information,  depositions  and  conviction,  such  conviction  is  not  by  reason 
thereof  brought  under  the  jurisdiction  of  the  superior  court  for  the  pur- 
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pose  of  a  motion  to  quash  the  same.    R.  v.  MacDonald  (No.  2)    (1902)^  5 
Can.  Cr.  Cas.  270. 

The  mere  fact  of  judicial  proceedings  before  inferior  tribunals  being 
on  the  files  of  a  superior  court  certified  or  verified  for  use  as  evidence  by 
the  same  officer  who  would  make  the  return  to  a  writ  of  certiorari  to 
bring  them  up,  does  not  bring  the  niatter  or  cause  into  the  superior  court. 
Ibid. 

In  the  last  mentioned  case  it  is  pointed  out  that  in  Reg.  v.  Whalen, 
45  U.C.Q.B.  306,  a  substantive  writ  of  certiorari  was  granted,  at  the  same 
time  as  the  habeas  corpus,  good  in  form  for  either  purpose,  for  the  in- 
formation of  the  court,  or  for  quashing  a  conviction,  and  this  fact  was 
mentioned  in  the  judgment  and  that  it  was  explained  in  the  next  case  in 
45  U.C.R.  as  being  a  writ  of  certiorari  issued  at  the  instance  of  the  judge, 
and  therefore  was  not  a  case  in  which  security  should  be  required,  as  is 
usual.  It  was  not  obtained  by  the  defendant^  who  would  thus  get  rid 
of  the  provisions  necessary  to  be  taken  in  order  to  obtain  a  writ  of 
certiorari. 

758.  If  upon  any  appeal  the  court  trying  the  appeal  orders  Order  as  to 
either  party  to  pay  costs,  the  order  shall  direct  the  costs  to  ^*^** 
be  paid  to  the  clerk  of  the  peace  or  other  proper  officer  of  the 
court,  to  be  paid  over  by  him  to  the  person  entitled  to  the  same, 
and  shall  state  within  what  time  the  costs  shall  be  paid.    55-56 
v.,  c.  29,  s.  897. 

Pariiea  to  appeals.] — Proceedings  by  way  of  certiorari  against  a  sum- 
mary conviction  do  not  constitute  an  "appeal"  under  this  section.  R.  v. 
Graham   (1808),  1  Can.  Cr.  Cas.  405    (Ont). 

Where  a  prosecution  is  instituted  by  a  police  officer  in  his  own  name  as 
informant,  in  respect  of  an  offence  against  a  municij^al  by-law,  the  police 
officer  is  personally  a  party  both  to  the  proceedings  before  the  magistrate 
and  to  the  appeal  from  his  decision,  and  the  municipal  corporation  is  not 
properly  named  as  a  party  to  such  appeal,  nor  can  costs  be  awarded  in 
favour  of  the  corporation.  Bothwell  v.  Burnside  (1000),  4  Can.  Cr.  Cas. 
450. 

759*  If  such  costs  are  not  paid  within  the  time  so  limited,  Recovery 
and  the  person  ordered  to  pay  the  same  has  not  been  bound  ^^  °^^- 
by  any  recognizance  conditioned  to  pay  such  costs,  the  clerk 
of  the  peace  or  his  deputy,  on  application  of  the  person  entitled 
to  the  costs,  or  of  any  person  on  his  behalf,  and  on  payment  of 
any  fee  to  which  he  is  entitled,  shall  grant  to  the  person  so  Certificate, 
applying,  a  certificate  that  the  costs  have  not  been  paid. 

2.  Upon  production  of  the  certificate  to  any  justice  in  and  Distress 
for  the  same  territorial  division,  such  justice  may  enforce  the  commitment, 
payment  of  the  costs  by  warrant  of  distress,  and  in  default  of 
distress  may  by  warrant  commit  the  person  against  whom  tbe 
warrant  of  distress  has  issued,  for  any  term  not  exceeding  one 
month,  unless  the  amount  of  the  costs  and  all  costs  and  charges 
of  the  distress  and  also  the  costs  of  the  commitment  and  of  the 
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conveying  of  the  party  to  prison,  if  the  justice  thinks  fit  so  to 
order,  are  sooner  paid. 

3.  The  said  certificate  shall  be  in  form  52  and  the  warrants 
of  distress  and  commitment  in  forms  53  and  54  respectively. 
55-56  v.,  c.  29,  s.  898. 

Recovery  of  costs  on  appeal,] — ^The  proceedings  for  enforcement  of  an 
order  for  costs  provided  by  sec.  750  apply  only  to  costs  dealt  with  by  the 
court  on  affirming  or  quashing  a  conviction  or  order  on  appeal,  and  not 
to  costs  in  certiorari  proceedings.  R.  v.  Graham  (1808),  1  Can.  Cr.  Cas. 
405  (Ont.). 

Section  751  and  sec.  750  seem  somewhat  in  conflict,  as  did  sec.  27  of 
the  Imperial  Act,  11  &  12  Vict.,  ch.  43,  and  sec.  5  of  the  Imperial  Act, 
12  &  13  Vict.,  ch.  45;  but  in  Freeman  v.  Read  (1860),  0  CB.N.S.  301,  the 
court  held  that  the  clerk  of  the  peace  might  grant  his  certificate  that  the 
costs  had  not  been  paid  whether  the  person  ordered  to  pay  the  same  had 
been  bound  by  any  recognizance  conditioned  to  pay  such  costs  or  not. 

Where  an  appeal  to  a  court  of  general  sessions  of  the  peace  from  sum- 
mary conviction  is  not  proceeded  with,  an  order  giving  costs  to  the  respon- 
dent can  only  be  made  at  the  same  sittings  for  which  notice  of  appeal  was 
given;  but  where  an  appeal  is  heard,  and  determined  against  the  appellant, 
the  formal  order  need  not  be  drawn  up  at  the  same  sittinfirs,  and  the  respon- 
dent's costs  may  be  taxed  nunc  pro  tunc  at  the  next  sittings  and  included 
in  a  formal  order  then  issued  in  pursuance  of  the  direction  therefor  made 
at  the  previous  sittings.  Bothwell  v.  Burnside  ( 1000 ) ,  4  Can.  Cr.  Cas.  450 
(Ont.). 

Where  an  appeal  from  a  summary  conviction  has  been  heard  and 
determined  and  a  minute  made  by  the  chairman  of  the  sessions  dismissing 
the  same  with  costs  and  directing  the  clerk  to  tax  the  same,  but  no  formal 
order  was  ever  drawn  up,  the  clerk's  certificate  of  taxation  and  a  subse- 
quent order  of  the  court  of  general  sessions  directing  a  distress  for  the  costs 
taxed  are  irregular,  and  will  be  quashed.     Ibid. 


Abandon- 
ment of 
appeal. 


760.  An  appellant  may  abandon  his  appeal  by  giving  to  the 
opposite  party  notice  in  writing  of  his  intention  six  clear  days 
before  the  sitting  of  the  court  appealed  to,  and  thereupon  the 
costs  of  the  appeal  shall  be  added  to  the  sum,  if  any,  adjudged 
against  the  appellant  by  the  conviction  or  order,  and  the  justice 
shall  proceed  on  the  conviction  or  order  as  if  there  had  been 
no  appeal.    55-56  V.,  c.  29,  s.  899. 

Notice  of  abandoning  appeal,] — ^The  party  who  originally  made  the  com- 
plaint need  not  always  continue  to  be  the  party  respondent  to  the  appeal 
taken  against  the  conviction;  and  some  other  person  may  take  up  the 
prosecution  upon  the  complainant's  death  and  mav  be  held  liable  to*  pay 
costs  if  the  appeal  should  be  successful.  Per  Lush,  J.,  R.  v.  Truelove 
(1880),  5  Q.B.D.  336,  340. 

The  six  clear  days  are  to  be  reckoned  exclusively  of  both  first  and  last 
days.    R.  v.  Aberdare,  14  Q.B.  854;  Re  Sams  and  Toronto,  9  U.C.Q.B.  181. 

If  the  abandonment  is  not  made  within  the  time  specified  before  the 
sittings  of  the  court,  the  appeal  is  not  ''abandoned  accordinsr  to  law/' 
(Ck>de  sec.   755)    and  on  the  appeal   not  being  prosecuted  sec.  755   will 
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apply  to  enable  the  court  to  which  the  appeal  is  taken  to  make  an  order 
for  costs  against  the  appellant. 


Stating  a  Case. 

761*  Any  person  aggrieved,  the  prosecutor  or  complainant  Statement  of 
as  well  as  the  defendant,  who  desires  to  question  a  conviction,  ^^^j^^  ^^ 
order,  determination  or  other  proceeding  of  a  justice  under  ^view. 
this  Part,  on  the  ground  that  it  is  erroneous  in  point  of  law, 
or  is  in  excess  of  jurisdiction,  may  apply  to  such  justice  to 
state  and  sign  a  case  setting  forth  the  facts  of  the  ease  and 
the  grounds  on  which  the  proceeding  is  questioned,  and  if  the 
justice  declines  to  state  the  case,  may  apply  to  the  court  for  an 
order  requiring  the  case  to  be  stated. 

2.  The  application  shall  be  made  and  the  case  stated  within  Regulated 
such  time  and  in  such  manner  as  is,  from  time  to  time,  directed  ^T  rvleB, 
by  rules  or  orders  under  section  five  hundred  and  seventy-six. 
53-56  v.,  c.  29,  s.  900. 

Stated  case  from  justice's  decision,] — Sections  761  to  769  of  the  Code 
makes  provision  for  the  review  hy  way  of  ^stated  case"  of  dice's 

decision  in  respect  of  error  of  law  or  excess  of  jurisdiction,  and  by  its  own 
terms  is  limited  to  the  questionin^if  of  "a  conviction,  order,  determination 
or  other  proceeding  of  a  justice  under  this  part,"  i.e.,  under  Part  XV.  of 
the  Code,  which  part  deals  with  the  subject  of  ''summary  convictions." 

By  sec.  797  it  is  enacted  that  the  nrovisions  of  Part  XV.  shall  not 
apply  to  any  proceedings  under  Part  XVI.  as  to  summary  trials,  with  the 
exceptions  therein  stated.  The  procedure  by  way  of  stated  case  is  not 
included  and  therefore  does  not  apply  to  a  conviction  made  under  the 
"summary  trials"  procedure  of  Part  LV..  notwithstanding  the  dictum  of 
the  court  in  R.  v.  Hawes  (1900),  4  Can.  Cr.  Cas.  529  (N.S.). 

A  case  may  be  stated  upon  the  question^  whether  the  facts  stated  war- 
rant the  finding.  R.  v.  Pilkington,  13  L.J.M.C.  64;  or  as  to  the  meaning 
of  a  statute :  R.  v.  Bridcre,  59  L.J.M.C.  49 ;  and  even  where  the  statute  con- 
tains a  clause  declaring  that  the  justice's  decision  shall  be  final.  Leices- 
ter V.  Hewitt,  57  J.P.  344;  Sweatman  v.  Gtiest,  L.R.  3  Q.B.  262. 

A  police  magistrate  hearing  a  summary  prosecution  under  the  Alien 
labour  Act  is  not  persona  designata,  and  a  case  may  be  stated  by  him 
for  the  opinion  of  a  superior  court  under  this  section.  The  King  v.  Breck- 
enridge,  10  Can.  Cr.  Cas.  180,  12  Que.  K.B.  474. 

Request  to  justices  for  st<ited  case,] — ^The  provisions  of  Code  sec.  761 
as  to  the  procedure  to  obtain  a  stated  case  from  justices  for  review  by  a 
superior  court,  are  not  directory  only  but  conditions  precedent  to  the  hear- 
ing of  the  appeal.  A  request  to  the  justices  to  state  a  case  under  sec. 
761  must  ask  for  a  case  setting  forth  "the  facts  of  the  case  and  the  grounds 
oil  which  the  proceeding  is  questioned";  and  where  by  rules  of  court  the 
request  is  required  to  be  in  writing  and  to  be  made  within  a  limited  time, 
a  written  request  specifying  only  that  the  stated  case  shall  set  forth  "the 
mrounds  on  which  the  conviction  is  supported,"  is  insufficient.  R.  v. 
Barley,  10  Can.  Cr.  Cas.  280  and  336.     Objection  may  be  taken  on  the 
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hearing  of  the  stated  cade  toithe  invalidity  of  the  request  therefor,  and,  if 
allowed,  the  appeal  must  be  quashed  for  want  of  jurisdiction.    Ibid. 

A  request  which  is  in  form  a  mere  request  to  state  and  sign  a  case 
under  the  provisions  of  this  section  of  the  Code  is  insufficient.  R.  v.  Earlej 
(No.  2)    (1906),  10  Can.  Cr.  Cas.  336  (N.W.T.). 

If  more  than  one  justice  sits  on  the  case  application  must  be  made 
to  all  of  them.    Westmore  v.  Payne,  [1891]  1  Q.B.  482. 

The  court  appealed  to,] — In  Part  XV.  unless  the  context  otherwise  re 
quires,  "the  court"  in  the  sections  relating  to  justices  stating  or  signing 
cases  means  and  includes  any  superior  court  of  criminal  jurisdiction  for 
the  province  in  which  the  proceedings  in  respect  of  which  the  case  is  sought 
to  be  stated  are  carried  on.    Code  sec.  705. 

Rules  fts  to  time  and  manner  of  application,] — ^The  English  Summary 
Jurisdiction  Act  of  1879,  giving  a  right  of  appeal  by  way  of  stated  case, 
provided  that  ''the  application  shall  be  made  and  the  case  stated  within 
such  time  and  in  .such  manner  as  may  be  from  time  to  time  directed  by 
rules  under  this  Act."  42  &  43  Vict.  (Imp.),  ch.  49,  sec.  33.  The  rul6 
made  under  it  (S.J.  Rules,  1886,  No.  18),  directed  that  an  application  to  a 
court  of  summary  jurisdiction,  under  sec.  33  of  the  Summary  Jurisdiction 
Act,  1879,  to  state  a  special  case  shall  be  made  in  writing,  and  a  copy  left 
with  the  clerk  of  the  court."  It  was  held  by  Lord  Coleridge,  C.J.,  and 
Denman,  J.,  that  where  an  oral  application  had  been  made  to  the  justices  at 
the  hearing  and  granted  by  them,  and  afterwards  a  notice  was  served  on  the 
clerk,  the  justices  had  no  power  to  state  the  special  case,  and  the  pre- 
liminary objection  to  its  being  heard  was  allowed.  South  Staffordshire 
Waterworks  v.  Stone  (1887),  L.R.  19  Q.B.D.  168^ 

This  decision  was  approved  and  followed  in  Lockhart  v.  Mayor  of  St.  ' 

Albans  (1888),  21  Q.B.D.  188,  in  which  no  notice  had  been  given  to  the  i 

magistrates  themselves,  although  notice  had  been  served  on  the  magistrate's  { 

clerk.  The  Court  of  Appeal  (Lord  Esher,  M.R.,  Lindley,  and  Lopes,  L.JJ.,) 
held  that  compliance  with  the  provisions  of  the  rule  was  a  condition  pre- 
cedent to  the  right  of  appeal,  and  that  there  had  been  a  failure  to  comply 
with  it,  which  barred  the  appeal. 

Trimble  v.  Hill  (1879),  5  App.  Cas.  342,  decides  that  where  a  colonial 
legislature  has  passed  an  Act  in  the  same  terms  as  an  Imperial  statute,  and 
the  latter  has  been  authoritatively  construed  by. a  Court  of  Appeal  in 
England,  such  construction  should  be  adopted  by  the  courts  of  the  colony. 
See  also,  on  the  latter  point,  Paradis  v.  R.,  1  Can.  Exch.  R.  191 ;  HoUender 
y.  Ffoulkes,  26  O.R.  61 ;  Butler  v.  McMicken,  32  O.R.  422. 

Where  no  rules  of  court  have  been  passed,  there  is  nothing  in  sec. 
761  to  require  that  an  application  to  a  justice  to  grant  a  "stated  case" 
shall  be  in  writing,  nor  to  limit  the  time  within  which  the  application  shall 
be  made. 

In  the  absence  of  rules  of  court  fixing  the  time  within  which  a  ease 
shall  be  stated  by  a  magistrate  the  proceedings  by  way  of  stated  case  may  I 

be  prosecuted  within  a  reasonable  time  after  the  order  or  ruling.  The 
time  limited  for  appeals  from  summary  convictions  has  no  application  to 
a  stated  case.    The  King  v.  Ferguson,  11  Can.  Cr.  Cas.  277. 

Rea  judioattL,] — Where  an  appeal  has  been  taken  to  a  county  court  under 
Cr.  Code  sec.  749  from  a  summary  conviction  and  the  county  court  has 
affirmed  the  conviction,  it  is  not  open  to  the  accused  to  afterwards  hav^ 
the  convicting  magistrate  refer  a  "stated  case"  to  a  superior  court.  The 
decision  of  the  county  court  being-  res  adjudicata  between  the  parties  is 
a  bar  to  the  application  for  a  "stated  case."  The  King  v.  Townshend 
(No.  2)    (1902),  6  Can.  Cr.  Cas.  519,  35  N.SJL  401. 
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British  Columbia  Orwon  Rule9,'\ — ^The  B.C.  Crown  Rules  of  1806,  num- 
bers 56-61,  make  the  foUowinsr  provisions  for  that  province  under  the 
authority  of  sec.  676: — 

(56.)  All  appeals  from  the  verdict,  jud^onent,  or  ruling  of  any  court 
or  judge  having  jurisdiction  in  criminal  cases,  or  from  the  conviction,  order, 
or  determination  of  a  justice  under  Part  XV.  of  the  Criminal  Code  shall 
be  by  case  stated,  except  where  otherwise  provided  1t>y  statute.    >  ' 

(57.)  Order  XXXIV.  of  the  Supreme  Court  Ruleft,'as  far  as  the  same 
are  applicable,  shall  apply  to  a  special  case  under  these  rules. 

(58.)  If  any  justice  of  the  peace  declines  for  the  soace  of  one  week 
after  being  requested,  in  writing,  to  state  a  case,  the  person  ap^c^rieved  may 
apply  to  the  court  for  an  order  requiring  the  case  to  be  stated. 

(50.)  Every  application  by  a  party  agcrrieved  to  a  justice  to  state  a 
case  shall  be  made  within  four  days  after  the  order,  determination,  or 
other  proceeding  has  been  made  or  rendered,  unless  the  time  be  extended 
by  order  of  the  court  or  a  judge. 

(60.)  The  appellant  at  the  time  of  making  such  application  and  before 
a  case  is  stated  by  the  justice,  shall  enter  into  a  recognizance  before  some 
justice  of  the  peace,  with  or  without  sureties,  in  the  sum  of  $100,  condi- 
tioned to  prosecute  his  appeal  without  delay  and  to  submit  to  judgment 
and  pay  such  costs  as  shall  be  awarded  by  the  court,  and  in  default  thereof 
the  justices  may  proceed  and  make  anjr  such  order  as  if  no  application 
for  a  special  case  had  been  made. 

(61.)  In  all  proceedings  under  these  rules  the  party  entitled  to  costs 
shall  tax  the  same  according  to  the  scale  in  force  in  the  Supreme  Court, 
and  if  no  provision  is  made  for  work  done  under  these  rules,  then  the 
taxing  officer  shall  allow  such  reasonable  amount  according  to  scale  in 
force,  or  as  near  thereto  as  circumstances  will  admit  of. 

762*  The  appellant  at  the  time  of  making  such  application,  Recogniz- 
and  before  a  case  is  stated  and  delivered  to  him  by  the  justice,  •'^^e  by 
shall,  in  every  instance,  enter  into  a  recognizance  before  such  for  a  case, 
justice  or  some  other  justice  exercising  the  same  jurisdiction, 
with  or  without  surety  or  sureties,  and  in  such  sum  as  to  the 
justice  seems  meet,  conditioned  to  prosecute  his  appeal  without 
delay,  and  to  submit  to  the  judgment  of  the  court  and  pay  such 
costs  as  are  awarded  by  the  same ;  and  the  appellant  shall,  at  Fees, 
the  same  time,  and  before  he  shall  be  entitled  to  have  the  case 
delivered  to  him,  pay  to  the  justice  such  fees  as  he  is  entitled  to. 

2.  The  appellant,  if  then  in  custody,  shall  be  liberated  upon  Discharge  of 
the  recognizance  being  further  conditioned  for  his  appearance  ^PP^ic^J^t 

t    m        ^'C  •     ^«  V     XT-        •     a."  •     x»-  '^x'         from  custody. 

before  the  same  justice,  or  such  other  justice  as  is  then  sitting, 
within  ten  days  after  the  judgment  of  the  court  has  been  given, 
to  abide  such  judgment,  unless  the  judgment  appealed  against 
is  reversed.    55-56  V.,  c.  29,  s.  900. 

The  procedure  by  way  of  "stated  case"  is  a  form  of  appeal.  R.  v. 
Bobert  Simpson  Co.   (1896),  2  Can.  Cr.  Cas.  272. 

The  granting  of  an  application  for  a  stilted  case  is  analogous  to  the 
service  of  a  notice  of  appeal,  the  recognizance  in  a  proceeding  by  stated 
case  not  being  operative  until  the  magistrate  has  granted  the  application. 
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The  reoognisanoe  required  by  this  section  is  a  condition  precedent  to 
the  jurisdiction  of  the  court  to  hear  the  appeal.  R.  v.  Geiser  (1901), 
6  Can.  Cr.  Cas.  164  (B.C.). 


Form  of  reoognizanoe  an  case  8tated.1 — 
Canada^  \ 

Proiviiloe  of  Ontaiio,  I  Be  it  remembered  that  on  the  day  of 

County  of  .  J  ,  A.D.  19    ,  C.  D.  of  the 

of  In  the  county  of  (occupation),  G.H.  of  the  same 

place  (occupation)  and  J.K.  of  the  same  place  (occupation)  personally 
came  before  me,  the  undersigned,  one  of  His  Majesty's  justices  of  the  peace, 
in  and  for  the  said  county  of  and  severally '  acknowledge  them- 

selves to  owe  to  our  Sovereign  Lord  the  King  the  several  sums  following, 
that  is  to  say :  The  said  CD.  the  sum  of  dollars,  and  the  said  G.H. 

and  J.K.  the  sum  of  dollars  each,  of  lawful  money  of  Canada  to  be 

made  and  levied  of  their  goods  and  chattels^  lands  and  tenements  respec- 
tively, to  the  use  of  our  said  Lord  the  King,  his  heirs  and  successors, 
if  he,  the  said  CD.,  fails  in  the  condition  hereunder  written. 

Taken  and  acknowledged  the  day  and  year  first  above  m^itioned  at 
the  of  in  the  county  of  before  me, 

[Seal.] 
M.L.,  a  justice  of  the  peace,  in  and  for  the 

(bounty  of 

Whereas  the  above  bounden  CD.  was  on  the  day  of  A.D. 

19    ,  convicted  before  ,  a  justice  of  the  peace  in  and  for  the  said 

county  of  for  that  the  said  CD.  ( state  the  charge  as  in  the  convic- 

tion or  ord^r)  and  afterwards  on  the  day  of  A.D.  19     ,  the  said 

CD.  desiring  to  question  the  said  conviction  (or  order,  as  the  case  may  be) 
on  the  ground  that  it  is  erroneous  in  point  of  law  (or  is  in  excess  of  juris- 
diction) applied  to  the  said  as  such  justice  to  state  and  sign 
a  case  for  the  opinion  of  the  court  in  pursuance  of  sec.  761  of  the  Crim- 
inal Code. 

The  condition  of  the  above  written  recognizance  and  obligation  is  such 
that  if  the  said  CD.  shall  prosecute  his  appeal  without  delay  and  submit  to 
the  judgment  of  the  High  Court  of  Justice  (or,  as  the  case  may  be)  and 
pay  such  costs  as  shall  be  awarded  by  the  same;  (if  appellant  is  in  cus- 
tody add)  and  further,  if  the  said  CD.  shall  appear  before  the  said 
the  same  justice  by  whom  he  was  convicted  as  aforesaid  or  such  other 
justice  as  is  then  sitting,  within  ten  days  after  the  judi^ment  of  the  said 
court  has  been  given,  to  ai>ide  such  judgment,  unless  the  judgment  appealed 
against  is  reversed,  then  the  recognizance  to  be  void,  otherwise  to  stand 
in  full  force  and  virtue. 

Enforcement  of  recognizance.] — Whenever  the  conditions  or  any  of  them 
in  any  recognizance  entered  into  by  an  applicant  to  whom  a  case  stated 
by  a  justice  under  this  Act  has  been  delivered,  have  not  been  complied 
with,  the  justice  who  took  the  reco^izance,  or  any  justice  who  is  then 
present,  having  certified  upon  the  back  of  the  recofirnizance  the  non-appear- 
ance of  the  person  or  the  non-compliance  with  the  condition,  as  the  case 
may  be,  may  transmit  such  recognizance  to  the  proper  officer  in  the  pro- 
vince appointed  by  law  to  receive  the  same,  to  be  proceeded  upon  in  like 
manner  as  other  recognizances.    Code  sec.  1097. 

2.  Such  certificate  shall  be  prima  facie  evidence  of  such  non-appear- 
ance or  non-compliance.    Code  fiec.  1097    (2). 

3.  Such  certificate  shall  be  in  form  73. 
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768*  If  the.  justice  is  of  opinion   that   the  application  is  Refusal  to 
merely  frivolous,  but  not  otherwise,  he  may  refuse  to  state  a  *^*®  *  ^**^ 
case,  and  shall  on  the  request  of  the  applicant  sign  and  deliver 
to  him  a  certificate  of  such  refusal :  Provided  that  the  justice  Exception, 
shall  not  refuse  to  state  a  case  where  the  application  for  that 
purpose  is  made  to  him  by  or  under  the  direction  of  the  Attor- 
ney General  of  Canada,  or  of  any  province.    55-56  V.,  c.  29, 
8.  900. 

764.  Where  the  justice  refuses  to  state  a  case,  it  shall  be  Application 
lawful  for  the  applicant  to  apply  to  the  court,  upon  an  affidavit  ^^"^* 
of  the  facts,  for  a  rule  calling  upon  the  justice,  and  also  upon 
the  respondent,  to  show  cause  why  such  case  should  not  be 
stated ;  and  such  court  may  make  such  rule  absolute,  or  discharge  ^^^ 
the  application,  with  or  without  payment  of  costs,  as  to  the  court      ^^  ^^' 
seems  meet. 

2.  The  justice  upon  being  served  with  such  rule  absolute.  Case  to  be 
shall  state  a  case  accordingly,  upon  the  appellant  entering  into  *^*®^ 
such  recognizance  as  hereinbefore  provided.     55-56  V.,  c  29, 
8.  900. 

Direction  to  justice  to  state  a  case.] — A  justice  ought  not  to  be  ordered, 
to  state  a  case  upon  the  fpround  that  his  decision  was  erroneous  in  point 
of  law,  when  he  has  decided  in  accordance  with  a  previous  decision  of  the 
superior  court  upon  the  same  point  which  was  binding  upon  him,  although 
it  is  desired  to  question  such  decision  from  which  there  was  no  right  of 
appeal  by  an  appeal  to  a  higher  tribunal  in  the  proceedings  by  stated  case. 

R.  V.  Shiel  (1900),  19,Cox  C.  C.  607. 

• 

Affidavit  of  the  facts.] — The  facts  to  be  proved  are  those  which  shew 
the  points  of  law  desired  to  be  raised  and  that  the  case  is  a  proper  one 
to  be  stated  by  the  justice  notwithstanding  the  latter's  refusal.  The  affi- 
davit usually  identifies  copies  of  the  information  and  of  the  process  issued 
thereon  and  of  the  depositions  taken  at  the  hearing.*  These  copies  sre 
made  exhibits  to  the  affidavit  as  is  also  the  original  certificate  of  the  jus- 
tice refusing  a  stated  case. 

The  fact  that  objection  was  taken  before  the  magistrate  in  respect  of 
the  point  of  law  desired  to  be  raised  should  also  be  shewn  by  the  affi- 
davit. 

765*  The  court  to  which  a  case  is  transmitted  shall  hear  Hearing  of 
and  determine  the  question  or  questions  of  law  arising  thereon,  <^»*®  stated. 
and  shall  thereupon  affirm,  reverse  or  modify  the  conviction, 
o^der  or  determination  in  respect  of  which  the  case  has  been 
stated,  or  remit  the  matter  to  the  justice  with  the  opinion  of 
the  court  thereon,  and  may  make  such  other  order  in  relation  to 
the  matter,  and  such  orders  as  to  cdsts,  as  to  the  court  seems 
fit;  and  all  such  orders  shall  be  final  and  conclusive  upon  all  Order  final, 
parties. 
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No  costs 
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2:  No  justice  who  states  and  delivers  a  case  shall  be  liable 
to  any  costs  in  respect  or  by  reason  of  such  appeal  against  his 
determination.    55-56  V.,  c.  29,  s.  900. 

Question  of  latp.] — Only  questions  of  law  which  have  first  been  raised 
before  the  magistrate  and  which  are  specified  in  the  formal  "case"  he  has 
stated  to  the  appellate  court,  are  to  be  determined  under  this  section  upon 
a  stated  case.    R.  v.  Nugent  (1904),  9  Can.  Cr.  Cas.  1. 

Where  there  was  ample  evidence  to  warrant  the  conviction  made  by 
a  justice  of  the  peace  of  keeping  liquor  for  sale  and  no  evidence  was 
adduced  by  the  defence  in  rebuttal  of  the  charge,  the  court  will  not  on 
a  stated  case  hold  the  conviction  bad  because  of  the  admission  of  irrele- 
vant testimony.    R.  V.  Nugent  (1904),  9  Can.  Cr.  Cas.  1. 

No  action  or  proceeding  shall  be  commenced  or  had  against  a  justice 
for  enforcing  a  conviction,  order  or  determination  affirmed,  amended  or 
made  by  the  court  under  sec.  765.    Code  sec.  1151. 


Amendment 
of  case. 


766*  The  court  for  the  opinion  of  which  a  case  is  stated 
shall  have  power,  if  it  thinks  fit,  to  cause  the  case  to  be  sent 
back  for  amendment;  and  thereupon  the  same  shall  be  amended 
accordingly,  and  judgment  shall  be  delivered  after  it  has  been 
amended. 

2.  The  authority  and  jurisdiction  of  the  court  for  the  opinion 

of  which  a  case  is  stated  may,  subject  to  any  rules  and  orders 

^^powero  ^j  court  in  relation  thereto,  be  exercised  by  a  judge  of  such 

court  sitting  in  chambers,  and  as  well  in  vacation  as  in  term 

time.    55-56  V.,  c.  29,  s.  900. 

On  an  appeal  by  way  of  stated  case  from  a  summary  conviction,  it 
is  discretionary  with  the  court  to  hear  an  obiection  not  taken  before 
the  justice.    Simpson  v.  Lock,  7  Can.  Cr.  Cas.  294. 


Judge  at 
chambers 


Enforce- 
ment of  con- 
viction by 
justice. 


767.  After  the  decision  of  the  court  in  relation  to  any  case 
stated  for  their  opinion,  the  justice  in  relation  to  whose  deter- 
mination the  case  has  been  stated,  or  any  other  justice  exercis- 
ing the  same  jurisdiction,  shall  have  the  same  authority  to 
enforce  any  conviction,  order  or  determination  which  has  been 
affirmed,  amended  or  made  by  such  court  as  the  justice  who 
originally  decided  the  case  would  have  had  to  enforce  his  deter- 
mination if  a  case  had  not  been  stated. 

2.  If  the  court  deems  it  necessary  or  expedient  any  order  of 
the  court  may  be  enforced  by  its  own  process.  55-56  V.,  c.  29,' 
s.  900. 

* 

If  the  justice  refuses  to  act  in  accordance  with  the  judgment  of  the 
court  upon  Sr  case  stated,  he  may  be  compelled  by  mandamus  to  do  so. 
R.  y.  Haden  Corser,  8  Times  L.R.  663. 

"So  certiorari       768.  No  writ  of  certiorari  or  other  writ  shall  be  required 
required.       for  the  removal  of  any  conviction,  order  or  other  determination 


By  process 
of  court. 
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in  relation  to  which  a  case  is  stated  as  aforesaid  for  obtaining 
the  judgment  or  determination  of  a  superior  court  on  such  case. 
55-56  v.,  c.  29,  s.  900. 

769.  Every  person  for  whom  a  case  is  stated  as  aforesaid  Statement 
in  respect  of  any  determination  of  a  justice  from  which  he  is  p^^iudes 
entitled  to  an  appeal  under  section  seven  hundred  and  forty-  appeal, 
nine,  shall  be  taken  to  have  abandoned  his  said  right  of  appeal 
finally  and  conclusively  and  to  all  intents  and  purposes. 

2.  Where,  by  any  special  Act,  it  is  provided  that  there  shall  Nocaeeto 
be  no  appeal  from  any  conviction  or  order,  no  proceedings  shall  ^y^^^  ^^ 
be  taken  to  have  a  case  stated  or  signed  as  aforesaid  in  any  case  appeal, 
to  which  such  provision  as  to  appeal  in  such  special  Act  applies. 
55-56  v.,  c.  29,  s.  900. 

No  other  appeal  allowed  where  case  8tatedS\ — Under  a  provincial 
enactment,  similar  to  Code  sec.  760  (1),  providing  that  a  person  ap- 
pealing^ by  way  of  stated  case  to  a  superior  court  shall  be  taken  to  have 
abandoned  his  ri^ht  of  appeal  to  a  countv  court,  it  was  held  that  the 
appellant  by  obtaining  a  case  to  be  stated  elects  that  mode  of  appeal  and 
cannot  revert  to  an  appeal  to  the  county  court  on  the  stated  case  being 
dismissed  for  non-compliance  with  statutory  conditions.  Cooksley  v.  Too- 
maten  Oota  (1901)«  5  Can.  Cr.  Cas.  26   (B.C.). 

In  the  case  of  R.  v.  Caswell  (1873),  33  U.C.Q.B.  303,  a  notice  of  appeal 
to  the  sessions  was  given,  but  was  irregular  because  given  for  the  then  next 
sessions  instead  of  the  second  .sessions  thereafter,  the  conviction  having 
been  made  within  twelve  days  (now  fourteen  days,  sec.  750  (a) )  of  the  next 
sittings.  The  statute  33  Vict.,  ch.  27,  sec.  1  (now  Code  sec.  1122),  prohibit- 
ed the  allowance  of  a  certiorari  if  the  defendant  had  appealed  from  such 
conviction  or  order  to  any  court  to  which  an  appeal  from  such  evidence  or 
order  was  authorized  by  law.  The  appeal  was  not  heard,  the  notice  of  appeal 
being  held  to  be  inoperative.  It  was  held  that  there  hud.  in  effect,  been 
no  appeal  and  that  the  right  to  certiorari  had  not  been  taken  away.  In 
Cooksley's  Case,  supra,  the  granting  of  the  application  for  a  case  stated 
took  the  place  of  a  notice  of  appeal ;  and,  in  addition,  the  recognizance  was 
entered  into.  But  if  the  application  for  a  stated  case  had  been  refused, 
qu»re  whether  the  application  alone  would  constitute  an  "appeal"  under 
the  provisions  of  sees.  761-760.  Section  764  seems  to  indicate  that  the 
recognizance  is  operative  only  upon  a  case  being  stated. 

Where  the  grounds  taken  on  a  motion  in  certiorari  proceedings  to  quash 
a  conviction  are  the  same  as  those  taken  and  disposed  of  by  a  single  judge 
on  a  stated  case,  the  matter  is  res  judicata.  R.  v.  Monaghan  (1807),  2 
Can.  Cr.  Cas.  488  (N.W.T.). 

Where  an  appeal  has  been  taken  to  a  county  court  under  Cr.  Code 
sec.  740  from  a  summary  conviction  and  the  county  court  has  affirmed 
the  conviction,  it  is  not  open  to  the  accused  to  afterwards  have  the  con- 
victing magistrate  refer  a  ''stated  case"  to  a  superior  court.  The  decision 
of  the  county  court  being  res  adjudicata  betwejen  the  parties  is  a  bar  to 
the  application  for  a  ''stated  case."  The  King  v.  Townshend  (No.  2),  6 
Can.  Cr.  Cas.  610,  35  N.S.R.  401;  Hastings  v.  St.  James,  L.R.  1  Q.B.  43. 


618  I§  7701  Criminal  Code.  Part  XV. 

Fees. 

Pm«.  770.  The  fees  mentioned  in  the  following  tariff   and  no 

others  shall  be  and  constitute  the  fees  to  be  taken  on  proceed- 
ings before  justices  under  this  Part : — 

Fees  to  he  taken  by  Justices  of  the  Peace  or  their  Clerks, 

1.  Information  or  complaint  and  warrant  or  summons.  $0  50 

2.  Warrant  where  summons  issued  in  first  instance..     0  10 

3.  Each  necessary  copy  of  summons  or  warrant..    ..     0  10 

4.  Each  summons  or  warrant  to  or  for  a  witness  or 

witnesses.  (Only  one  summons  on  each  side  to 
be  charged  for  in  each  case,  which  may  contain 
any  number  of  names.  If  the  justice  of  the  case 
requires  it,  additional  summonses  shall  be  issued 
without  charge) 0  10 

5.  Information  for  warrant  for  witness  and  warrant.    0  50 

6.  Each  necessary  copy  of  summons  or  warrant  for 

witness 0  10 

7.  For  every  recognizance 0  25 

8.  For  hearing  and  determining  case 0  50 

9.  If  case  lasts  over  two  hours 1  00 

10.  Where  one  justice  alone  cannot  lawfully  hear  and 

determine  the  case  the  same  fee  for  hearing 
and  determining  to  be  allowed  to  the  associate 
justice. 

11.  For  each  warrant  of  distress  or  commitment 0  25 

12.  For  making  up  record  of  conviction  or  order  where 

the  same  is  ordered  to  be  returned  to  sessions  or 

on  certiorari 100 

But  in  all  cases  which  admit  of  a  summary  pro- 
ceeding before  a  single  justice  and  wherein 
no  higher  penalty  than  $20  can  be  imposed, 
there  shall  be  charged  for  the  record  of  con- 
viction not  more  than 0  50 

13.  For  copy  of  any  other    paper    connected  with    any 

case,  and  the  minutes  of  the  same  if  demanded, 

per  folio  of  100  words 0  05 

14.  For  every  bill  of  costs  when  demanded  to  be  made 

out  in  detail 0  10 

(Items  13  and  14  to  be  chargeable  only  when 
there  has  been  an  adjudication.) 
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Constables '  Fees, 

1.  Arrest  of  each  individual  upon  a  warrant $  1  50 

2.  Serving  summons 0  25 

3.  Mileage  to  serve  summons    or    warrant,    per    mile 

(one  way)  necessarily  travelled 0  10 

4.  Same  mileage  when  service  cannot  be  affected,  but 

only  upon  proof  of  due  diligence. 

5.  Mileage  taking  prisoner  to  gaol,  exclusive  of  dis- 

bursements necessarily  expended  in  his  convey- 
ance       0  10 

6.  Attending  justices  on  trial,  for  each  day  necessarily 

employed  in  one  or  more  cases,  when  engaged 

less  than  four  hours 1  00 

7.  Attending  justices  on  trial,  for  each  day  necessarily 

employed  in  one  or  more  cases,  when  engaged 
more  than  four  hours 1  50 

8.  Mileage  travelled  to  attend  trial  (when  public  con- 

veyance can  be  taken,  only  reasonable  disburse- 
ments to  be  allowed)  one  way  per  mile 0  10 

9.  Serving  warrant  of  distress  and  returning  same. ...     1  00 

10.  Advertising  under  warrant  of  distress 1  00 

11.  Travelling  to  make  distress  or  to  search  for  goods  to 

make  distress,  when  no  goods  are  found    (one 
way)  per  mile. 0  10 

12.  Appraisements,  whether  by  one  appraiser  or  more — 

two  cents  in  the  dollar  on  the  value  of  the  goods. 

13.  Commission  on  sale  and  delivery  of  goods — ^five  cents 

in  the  dollar  on  the  net  proceeds. 

Witnesses^  Fees. 

1.  Each  day  attending  trial ! .  $0  75 

2.  Mileage  travelled  to  attend  trial  (one  way)  per  mile.    0  10 

55-56  v.,  c.  29,  s.  871 ;  57-58  V.,  c.  57,  s.  1. 

Excessive  coeteJ] — A  justice's  order  dismissing  an  information  under 
"The  Summary  Convictions  Act,"  ordered  the  informant  to  pay  as  costs  a 
sum  which  included  items  for  "rent  of  .hall,"  "counsel  fee,"  "compensa- 
tion for  wages,"  and  "railway  fare."  Held«  that  none  of  these  items  could 
legally  be  charged  as  costs.  R.  v.  Laird  (1889),  1  Terr.  L.R.  179.  In  that 
<sa86  the  court  held  that  it  had  no  power  to  amend  the  order  by  deducting 
the  illegal  items;  though  it  could  amend  by  striking  out  in  toto  all  that 
part  of  the  order  relating  to  costs.  R.  v.  Laird  (1889),  1  Terr.  L.R.  179; 
sees.  886  and  889  seem  not  to  apply  to  "orders  of  dismissal,"  but  to  be 
limited  to  orders  or  convictions  against  the  accused. 
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The  allowance  by  the  magistrate  on  a  summary  conviction,  of  excessive 
posts  in  respect  of  mileage  to  the  constable  for  serving  subpcenas  upon 
witnesses,  is  not  a  ground  for  quashing  the  conviction.  Ex  parte  Bayworth 
(1896),  2  Can.  Cr.  Cas.  230  (K.B.). 

» 

If  the  magistrate  charges  excessive  costs,  although  he  does  so  innocently, 
he  is  liable  in  a  civil  action  to  be  made  to  refund  the  excess.  Ex  parte 
Howard  (1893),  32  N.6.R.  237. 

This  tariff  applies  only  to  proceedings  under  Part  XV.  of  the  Code. 
Tuttle  V.  McDonald,  36  Can.  Law  Jour.  642. 
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PAET  XVI. 


SUMMARY  TRIAL  OF  INDICTABLE  OFFENCES. 


Interpretation. 

771.  {As  amended  1907).    In  this  Part,  unless  the  context  Definitions. 
otherwise  requires, —  t^^^? 

(a)  'magistrate'  means  and  includes, 

(i)  in  the  provinces  of  Ontario,  Quebec  and  Manitoba,  . 
any  recorder,  judge  of  a  county  court  if  a  justice  of  the 
peace,  commissioner  of  police,  judge  of  the  sessions  of 
the  peace,  and  police  magistrate,  district  magistrate,  or 
other  functionary  or  tribunal,  invested  by  the  proper 
legislative  authority  with  pawer  to  do  alone  such  acts 
as  are  usually  required  to  be  done  by  two  or  more  jus- 
tices, and  acting  within  the  local  limits  of  his  or  of  its 
jurisdiction, 

(ii)  in  the  provinces  of  Nova  Scotia  and  New  Brunswick, 
any  recorder,  judge  of  a  county  court,  stipendiary  magis- 
trate or  police  magistrate,  acting  within  the  local  limits 
of  his  jurisdiction,  and  any  commissioner  of  police  and 
any  functionary,  tribunal  or  person  invested  by  the 
proper  legislative  authority  with  power  to  do  alone  such 
acts  as  are  usually  required  to  be  done  by  two  or  more 
justices  of  the  peace, 

(iii)  in  the  provinces  of  British  Columbia  and  Prince 
Edward  Island,  any  two  justices  sitting  together,  and 
any  functionary  or  tribunal  having  the  powers  of  two 
justices, 

(iv)  in  the  provinces  of  Saskatchewan  and  Alberta,  a 
judge  of  any  district  court  or  any  two  justices,  or  any 
police  magistrate  or  other  functionary  or  tribunal  hav- 
ing the  powers  of  two  justices,  and  acting  within  the 
local  limits  of  his  or  its  jurisdiction, 

(v)  in  the  Northwest  Territories,  any  stipendiary  magis- 
trate, any  two  justices  sitting  together  and  any  func- 
tionary or  tribunal  having  the  powers  of  two  justices, 
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(vi)  in  the  Yukon  Territory,  any  judge  of  the  Territorial 
Courts  any  two  justices  sitting  together  and  any  func- 
tionary or  tribunal  having  the  powers  of  two  justices, 
(vii)  in  all  the  provinces,  where  the  defendant  is  charged 
with  any  of  the  offences  mentioned  in  paragraphs  (a) 
and  (f)  of  section  seven  himdred  and  seventy-three, 
any  two  justices  sitting  together; 
The  com-  (b)  *the  common  gaol  or  other  place  of  confinement,*  in  the 

™he^piace'^  "  ^^*®^  ^^  ^^^  offender  whose  age  at  the  time  of  his  convic- 

of  confine-  tion  does  not,  in  the  opinion  of  the  magistrate,  exceed 

™®"^-'  '  sixteen  years,  includes  any  reformatory  prison  provided 

for  the  reception  of  juvenile  offenders  in  the  province  in 
which  the  conviction  referred  to  takes  place,  and  to  which 
by  the  law  of  that  province  the  offender  may  be  sent; 
and, 
'Property/  (c)  'property*  includes  everything  within  the  meaning  of 

'valuable  security,'  as  defined  by  this  Act. 
Valuable  2.  In  any  case  where  the  value  of  any  valuable  security  is 

reckoned  ^^^^^ssary  to  be  determined  it  shall  be  reckoned  in  the  manner 
prescribed  by  section  four.  55-56  V.,  c.  29,  s.  782;  58-59  V., 
c.  40,  8.  1 ;  6  &  7  E.  VII.,  c.  45,  s.  6. 

Summary  Trials  Act.'\ — Unless  the  context  otherwise  requirea^  a  refer- 
ence in  any  Act  to  the  Summary  Trials  Act  shall  be  construed  as  a  refer- 
ence to  Part  XVI.  of  the  Criminal  Code.     Interpretation  Act,  sec,  29. 

The  powers  of  the  magistrate  under  the  Summary  Trials  clauses,  Part 
XVI.  of  the  Code,  are  in  several  respects  less  extensive  than  those  of  the 
county  judge  under  the  Speedy  Trials  clauses.  Part  XVIII.  In  Part  XVI. 
there  are  no  clauses  corresponding  with  sees.  834,  835  and  830«  of  which 
sec.  834  enables  the  prosecuting  officer,  with  the  consent  of  the  judge,  to 
prefer  against  the  prisoner  charges  for  any  offence  for  which  he  may  be 
tried  undfer  the  provisions  of  Part  XVIII.  other  than  those  for  which  he 
has  been  committed  for  trial,  even  though  they  do  not  appear  on  the 
depositions  upon  which  he  was  committed.  R.  v.  Walsh,  8  Can.  Cr.  Caa. 
101,  105;  7  O.L.R.  149. 

Constitutional  law.^ — Though  the  organization  of  courts  of  criminal 
jurisdiction  is  within  the  designated  powers  of  the  provincial  legislatures, 
the  Parliament  of  Canada  may  impose  upon  existing  courts  or  judicial 
officers  the  duty  of  administering  the  criminal  law,  and  its  action  to  that 
end  need  not  be  supplemented  by  provincial  legislation.  Re  Vancini  (No. 
2),  8  Can.  Cr.  Cas.  228. 

The  appointment  of  police  magistrates  in  the  several  provinces  of  Can- 
ada comes  within  the  jurisdiction  of  the  provincial  le<nslature8.  Section 
1  of  the  Ontario  Act  respecting  police  masristrates,  R.S.O.  1897,  ch.  87.  de- 
clares as  to  that  province  that  every  police  magistrate  shall  be  appointed 
by  the  Lieutenant-Governor  and  shall  hold  office  during  pleasure;  and  by 
sec.  18  of  the  same  Act,  where  the  Lieutenant-Governor-in-Council  is  of 
opinion  that  the  due  administration  of  justice  requires  the  temporary  ap- 
pointment of  a  police  magistrate  for  a  county  or  district,  the  Lieutenant- 
6overnor-in-Council  may  appoint  a  police  magistrate  accordingly.  Every 
police  magistrate  in  Ontario  is,  ex  officio,  a  justice  of  the  peace  for  the 
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whole  county  or  union  of  counties  or  district^  for  which  or  for  part  of 
which  he  has  been  appointed.    R.S.O.  1807,  ch.  87,  sec.  27. 

A  person  was  convicted  before  the  police  naagistrate  for  Ottawa,  of  un- 
lawfully and  feloniously  woundin^r  MJC.  with  intent  to  do  her  grievous 
bodily  harm,  and  was  sentenced  to  be  imprisoned  for  one  year  al  hard 
labour  in  the  Central  Prison.  It  was  contended  on  behalf  of  the  prisoner 
that  the  assignment  of  the  jurisdiction  to  try  the  offence  to  the  police 
magistrate  was  unauthorized  by  the  constitution,  the  magistrate  being  ap- 
pointed by  the  provincial  government,  and  under  the  authority  of  a  pro- 
vincial statute.  This  was  put  as  a  violation  either  of  sec.  91,  sub-sec.  27  of 
the  B.NwA.  Act  as  being  legislation  by  the  local  legislature  respecting  crim- 
inal law,  or  the  procedure  in  criminal  matters;  or  of  sec.  92,  efub-sec.  14, 
as  being  an  assumption  by  the  Dominion  Parliament  to  constitute  a  court 
of  criminal  jurisdiction  in  the  province.  The  court  held  that  it  had  the 
concurrent  Act  of  both  legislatures,  the  tribunal  being  constituted  by  the 
statute  of  the  province,  and  the  jurisdiction  over  the  offence  assigned  to  it 
as  an  existing  tribunal  by  the  laws  of  the  Dominion.  Re  Boucher  (1879), 
4  0nt.  App.  R.  191. 

In  Re  County  Courts  of  British  Columbia,  21  Can.  S.C.R.  446,  Chief 
Justice  Strong  said: — "The  nowers  of  the  federal  government  respecting 
provincial  courts  are  limited  to  the  appointment  and  payment  of  the  judges 
of  those  courts,  and  to  the  regulation  of  their  procedure  in  criminal  mat- 
ters. The  jurisdiction  of  parliament  to  lesrislate  as  regards  the  jurisdiction 
of  criminal  courts  is,  I  consider,  excluded  by  sub-sec.  14  of  sec.  92,  before 
referred  to,  inasmuch  as  the  constitution,  maintenance  and  organization 
of  provincial  courts  plainly  includes  the  power  to  define  the  jurisdiction  • 

of  such  courts,  territorially  as  well  as  in  other  respects.  This  seems  to  me 
too  plain  to  require  demonstration.  Then,  if  the  jurisdiction  of  the  courts 
is  to  be  defended  by  the  provincial  legislations,  that  must  necessarily  also 
involve  the  jurisdiction  of  the  judges  who  constitute  such  courts." 

In  Ontario  a  provincial  statute,  53  Vict.,  ch.  18,  was  passed,  by  which  it 
was  declared  that  courts  of  general  sessions  should  have  iurisdiction  to  try 
any  person,  for  any  offence  under  certain  sections  of  the  Forgery  Act,  R.S.G. 
oh.  166.  It  was  held  that  the  provincial  legislature  had  power  to  so  enact 
and  that  such  a  provision  was  one  relating  to  the  constitution  of  a  court 
rather  than  to  criminal  procedure.  R.  v.  Levinger,  22  Ont.  R.  600.  But  a 
provision  in  the  same  statute  authorizing  police  magistrates  to  trv  and 
to  convict  persons  charged  with  forgery  was  declared  ultra  vires.  R.  v. 
Toland,  22  Ont.  R.  605. 

Police  and  stipendiary  moflisiratea.l — The  appointment  of  a  county 
police  magistrate  in  Ontario  does  not  necessarilv  supersede  a  like  pre- 
-viouB  appointment  of  another  person,  but  both  will  have  jurisdiction  unless 
the  latter  appointment  is  expressed  to  be  in  the  place  and  stead  of  the 
former.    R.  v.  Spellman  (1006),  12  Can.  Cr.  Cas.  09. 

-Where  a  statute  declares  that  the  jurisdiction  of  a  county  stipendiary 
magistrate  shall  extend  throughout  the  "whole  of  the  countyV'  it  is  to  be 
construed  as  including  jurisdiction  in  any  incorporated  town  within  the 
oounty  limits  notwithstanding  the  fact  that  there  is  a  stipendiary  magis- 
trate for  such  town  alone,  unless  the  latter's  iurisdiction  is  made  exclusive. 
B.  V.  Giovanetti  (1001),  6  Can.  Cr.  Cas.  157  (N.S.). 

Recorder**  courts  at  Montreal  and  Quebec] — ^By  articles  2480  and 
2490  R.S.P.Q.,  "All  powers  and  jurisdiction  conferred  upon  the  judsres  of 
the  sessions  of  the  peace  for  the  cities  of  Quebec  and  Montreal,  or  upon 
two  or  more  justices  of  the  peace,  by  the  provisions  of  the  said  section, 
are  vested  in  and  may  be  exercised  by  the  recorders  and  by  the  recorder's 
oourts  of  and  for  the  said  cities,  and  by  those  who  by  law  act  in  the  ab- 
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sence  on  account  of  sickness  or  otherwise  of  the  said  recorders,  or  when 
there  is  no  recorder,  and  discharge  the  duties  of  that  office." 

The  effect  of  this  provision  is  to  bring  the  recorder's  court  of  the 
City  of  Montreal  under  and  within  the  meaning  of  Code  sec.  771,  and  to 
give  to  its  decisions  the  same  character  as  those  of  a  ^'magistrate."  R.  v. 
Portugais  (1901),  6  Can.  Cr.  Cas.  100  (Que.). 

Appeal,] — Except  in  the  cases  for  which  an  appeal  is  specially  provided, 
there  is  no  appeal  from  the  decision  of  a  "magistrate"  holding  a  summary 
trial  under  this  Part.  R.  v.  Racine,  3  Can.  Cr.  Cas.  446  (Que.);  R.  v. 
Portugais  (1901),  5  Can.  Cr.  Cas.  100,  10  Que.  K.B.  667;  R.  v.  Egan 
(1896),  1  Can.  Cr.  Cas.  112  (Man.) ;  R.  v.  Nixon  (1900),  6  Can.  Cr.  Cas. 
33  (Ont.)';  R.  v.  London  Justices  (1892),  17  Cox  C.C.  526. 

Code  sec.  797  makes  special  provision  for  appeals  subject  to  the  limita- 
tions therein  stated,  to  be  made  in  like  manner  as  on  a  summary  convic- 
tion, from  a  summary  trial  and  conviction  under  sec.  773  (a)  of  theft  not 
exceeding  $10,  or  of  obtaining  money  or  property  not  exceeding  $10  by 
false  pretences,  or  of  unlawfully  receiving  stolen  property  not  exceeding 
$10  in  value. 

By  the  same  section  an  appeal  with  like  limitations  is  given  from  a 
summary  trial  and  conviction  for  keeping  or  being  an  inmate  or  habitual 
frequenter  of  a  "disorderly  house,  house  of  ill-fame  or  bawdy-house." 

Furthermore  sec.  798  specially  provides  that  except  as  provided  by  see. 
797  the  provisions  of  Part  XV.  a»  to  "summary  convictions"  shall  not 
apply  to  any  proceedings  under  XVI.  as  to  "summary  trials." 

,  There  is  also  by  sec.   1013  an  appeal  from  the  verdict  or  judgment 

'      of  a  magistrate  proceeding  under  sec.  777  on  the  trial  of  any  person  for  an 

indictable  offence,  upon  the  application  of  such  person  if  convicted,  to  the 

Court  of  Appeal  in  the  cases  provided  for  in  Part  XIX.  by  way  of  reserved 

case  or-  special  leave  on  the  refusal  to  reserve  a  case. 

The  Superior  Court  of  the  Province  of  Quebec  has  no  jurisdiction  to 
quash  by  way  of  certiorari,  decisions  rendered  by  magistrates  sitting  for 
the  summary  trial  of  indictable  offences  in  virtue  of  Part  XVI.  of  the 
Code.  The  review  of  such  decisions  in  so  far  as  they  are  reviewable  belongs 
exclusively  to  the  Court  of  King's  Bench  in  the  Province  of  Quebec.  R. 
V.  Marquis  (1903),  8  Can.  Cr.  Cas.  346   (Que.). 

Habeas  corpus  may  be  taken  where  the  jurisdiction  is  absolute  without 
consent,  as  it  is  in  cases  under  sec.  774  of  keeping  a  house  of  ill-fame  or 
being  an  inmate  or  frequenter.  R.  v.  St.  Clair  (1900),  3  Can.  Cr.  Cas. 
661. 

Application  of  Part. 

Part  xvn.         772.  Nothing  in  this  Part  shall  aflfect  the  provisions  of  Part 
not  affected.  XVII.,  and  this  Part  shall  not  extend  to  persons  punishable 
under  that  Part  so  far  as  regards  offences  for  which  such  per- 
sons may  be  punished  thereunder.    55-56  V.,  c.  29,  s.  808. 

Part  XVII.  referred  to  in  sec.  772  relates  to  the  trial  of  juvenile  of- 
fenders for  indictable  offences.  Code  sees.  800-821.  A  juvenile  <^ender  under 
the  latter  sections  is  one  whose  age  does  not  in  the  opinion  of  the  magis- 
trate exceed  16  years.    Code  sec.  802. 

Jurisdiction. 

OffenoM.  778.  Whenever   any  person   is   charged   before   a   magis- 

trate,— 
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(a)  with  theft,  or  obtaining  money  or  property  by  false  pre-  Theft  not 
tenses,  or  unlawfully  receiving  stolen  property,  where  the  tf^^^Jf^ 
value  of  the  property  does  not,  in  the  judgment  of  the 
magistrate,  exceed  ten  dollars;  or, 

(h)  with  attempt  to  commit  theft ;  or.  Attempt. 

(c)  with  unlawfully  wounding  or  inflicting  grievous  bodily  Aggravated 
harm  upon  any  other  person,  either  with  or  without  a  assault, 
weapon  or  instrument ;  or, 

(d)  with  indecent  assault  upon  a  male  person  whose  age  does  Indecent 
not,  in  the  opinion  of  the  magistrate,  exceed  fourteen  years,  assault, 
when  such  assault  is  of  a  nature  which  cannot,  in  the 
opinion  of  the  magistrate,  be  sufficiently  punished  by  a 
summary  conviction  before  him  under  any  other  Part;  or 

with  indecent  assault  upon  a  female,  not  amounting,  in  the 
magistrate's  opinion,  to  an  assault  with  intent  to  commit  a 
rape;  or, 

(e)  with  assaulting  or  obstructing  any  public  or  peace  officer  Assault  on 
engaged  in  the  execution  of  his  duty,  or  any  person  acting  P®*^®  officer, 
in  aid  of  such  officer ;  or, 

(f)  with  keeping  or  being  an  inmate,  or  habitual  frequenter  inmate  of 

.    of  any  disorderly  house,  house  of  ill-fame  or  bawdy-house ;  ^omm  of  ill- 
fame, 
or, 

(g)  with  any  offence  under  section  two  hundred  and  thirty-  Offence 

gyg .  under  s.  235. 

the  magistrate  may,  subject  to  the  subsequent  provisions  of  this  Summary 
Part,  hear  and  determine  the  charge  in  a  sununary  way.    55-56  ^«*''*^8* 
v.,  c.  29,  8.  783. 

Procedure,"] — Section  773  is  one  relating  to  procedure  only,  and  has  re- 
ference to  various  offences,  the  illegality  of  which  is  declared  by  other  sec- 
tions of  the  Code.  Its  object  is  to  provide  a  summary  method  of  disposing 
of  certain  classes  of  offences  for  which,  in  the  interests  of  justice,  the  ut- 
most expedition  is  required  in  bringing  them  to  trial,  and  which  were 
thought  not  to  be  of  too  serious  a  nature  to  entrust  to  the  judgment  of  the 
selected  officials  designated  by  Code  sec.  771,  when  hedged  about  with  the 
limitations  of  sec.  778  et  seq. 

Where  the  accused  found  committing  an  offence  under  this  section  is 
arrested  without  warrant  by  a  peace  officer,  and  on  being  brought  before  a 

Solice  magistrate  a  written  charge  not  under  oath  is  read  over  to  him,  and 
e  thereupon  consents  to  be  tried  summarily,  the  police  magistrate  has 
jurisdiction  to  try  the  case  although  no  information  has  been  laid  under 
oath.    R.  V.  McLean  (1901),  5  Can.  Cr.  Cas.  67  (N.S.). 

Although  sees.  773  and  774  appear  under  the  general  heading  given  to 
Part.  XVI.,  i.e.  "Summary  trial  of  indictable  offences,"  the  inclusion 
therein  of  the  offences  of  being  an  inmate  of  a  bawdv-house  or  being  an 
habitual  frequenter  of  same,  must  be  taken  aa  referring  to  the  vagrancy 
clauses,  sees.  238  and  239,  and  as  providing  an  alternative  procedure  for  the 
enforcement  of  those  sections  as  well  under  the  "summary  trials''  pro- 

40— <;bim.  code. 
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cedure  (Part  XVI.),  as  under  the  procedure  by  "summary  conyictioiis  by 
justices"  (Part  XV.),  as  there  are  no  other  sections  of  the  Ckxle  dealing 
with  "inmates"  and  "frequenters." 

A  justice  of  the  peace  not  havine  the  powers  of  two  justices  (Code 
sea  771),  has  no  jurisdiction  to  hold  a  "summary  trial"  under  Part  XVL 
of  the  Code.    The  King  v.  Cot^,  8  Can.  Cr.  Cas.  393,  26  Que.  S.C.  33. 

Plea  of  autrefois  oonviot.] — ^A  conviction  upon  a  summary  trial  for 
keeping  a  disorderly  house  at  a  specified  address  from  the  3rd  day  of  May 
to  the  3rd  day  of  November  is  a  bar  imder  a  plea  of  autrefois  convict,  to  a 
conviction  under  Code  sec.  228  upon  a  speedy  trial  for  the  like  offence 
charged  for  the  3rd  day  of  November  only.  R.  v.  Clurk  (1904),  9  Can.  Cr. 
Cas.  125   (N.S.). 

Where  the  name  of  the  accused,  the  place  of  the  offence  and  the  charac- 
ter of  the  offence  are  the  same  in  the  certificate  of  conviction  produced  in 
proof  of  a  plea  of  autrefois  convict  and  in  the  charge  then  being  tried, 
it  will  be  presumed  that  the  accused  is  the  party  named  in  such  certifi- 
cate without  parol  evidence  of  identity.    Ibid. 

Power  to  release  on  suspended  sentence.] — ^Upon  a  summary  trial  under 
Part  XVI.  of  the  Code  the  magistrate  is  a  "court"  within  the  meaning  of 
Code  sec.  1081.  If  no  previous  conviction  is  proved  against  the  accused 
upon  a  summary  trial  for  an  indictable  offence,  and  the  magistrate's  power 
to  award  imprisonment  is  limited  to  a  term  of  less  than  two  years,  such 
magistrate  may  upon  conviction  release  the  accused  upon  suspended  sen- 
tence.   R.  V.  McLellan  (No.  1),  10  Can.  Cr.  Cas.  1. 

Where  the  person  convicted  upon  a  summary  trial  is  released  upon  sus- 
pended sentence  and  is  directed  to  pay  the  informant's  costs,  such  costs  are 
payable  forthwith  unless  otherwise  ordered.  The  power  under  Code  sec 
1081  to  award  such  costs  to  be  paid  "within  such  period  and  by  such  in- 
stalments as  the  court  directs"  does  not  make  it  necessary  to  divide  the 
costs  into  instalments.    The  King  v.  McLellan  (No.  1),  10  Can.  Cr.  Cas.  1. 

Appeal.] — See  note  to  sec.  771  and  sees.  797,  798. 

Being  inmate  of  bawdy-house.] — ^A  conviction  by  a  city  stipendiary 
magistrate  for  the  offence  of  being  an  inmate  of  a  bawdy-house  need  not 
expressly  state  on  its  face  that  the  accused  is  a  vagrant.  R.  v.  Toung 
(1906),  13  Can.  Cr.  Cas.  109  (N.S.). 

While  the  keeper  may  also  be  an  inmate,  an  inmate  is  not  necessarily 
a  "keeper,"  the  latter  phrase  involvin^r  the  idea  of  government  and  control 
of  the  house.  R.  v.  Williams,  10  Mod.  63;  R.  v.  Warren  (1888),  16  O.K. 
590. 

A  prosecution  before  a  magistrate  for  the  offence  of  being  an  inmate 
of  a  house  of  ill-fame  is  none  the  less  a  "summary  trial"  proceeding,  al- 
though the  magistrate's  jurisdiction  is  absolute  and  is  exercisable  without 
the  consent  of  the  accused.  The  extended  jurisdiction  by  which  masis- 
trates  and  certain  other  functionaries  are  empowered  to  summarily  try  that 
and  other  offences  under  Part  XVI.  of  the  Criminal  Code,  and  to  impose 
imprisonment  up  to  six  months  and  a  fine  not  exceeding,  with  costs,  $100, 
is  not  restricted  as  to  the  offence  of  being  an  inmate  of  a  house  of  ill-fame 
by  the  fact,  that,  if  the  accused  had  been  prosecuted  before  such  ma^strate 
in  his  capacity  of  justice  of  the  peace,  under  the  "summary  convictions" 
clauses  for  the  similar  offence  of  being  a  "vagrant"  by  reason  of  being 
such  inmate,  the  fine  could  not  have  exceed  $50  in  addition  to  six  months' 
imprisonment.    R.  v.  Roberts  (1901),  4  Can.  Cr.  Cas.  253   (N.S.). 

On  a  charge  of  beinsr  an  inmate  of  a  .bawdv-house  it  is  competent  for 
accused  or  her  counsel  to  consent  that  the  eviclence  which  had  been  given 
before  the  magistrate  upon  a  concluded  trial  of  another  person  for  keening 
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the  bawdy-house,  should  be  read  as  evidence  in  the.  case.    R.  y.  8t.  Clair 
(1900),  3  Can.  Cr.  Cas.  651  (Ont.  GJl.). 

Where  the  conviction  has  been  made  by  a  city  police  magistrate  or  sti- 
pendiary magistrate,  the  case  is  not  dependent  upon  the  vagrancy  clauses 
alone  (Code  sees.  238  and  230).  Under  those  sections  there  is  a  power 
of  summary  conviction,  but  under  sees.  773  and  774  there  is  a  power  of 
summary  trial  before  any  of  the  class  of  magistrates  designated  in  sec. 
771,  including  therein  a  city  stipendiary  magistrate.  Under  sec.  773, 
whenever  any  person  is  charged  before  such  magistrate  with  being  an  in- 
mate of  any  bawd^-house  (sub-sec.  (f ) ),  the  magistrate  mav.  subject  to  the 
subsequent  provisions  of  the  summary  trials  Part,  hear  and  determine  the 
charge  in  a  summary  way. 

It  is  to  be  observed  that  the  latter  section  contains  no  reference  to  the 
term  "vagrant."  The  charge  as  to  which,  inter  alia,  the  ''summary  trials," 
procedure  of  Part  XVI.  of  the  Code  applies  is  "being  an  inmate  of  a  bawdy- 
house"  and  this  alone  would  seem  to  validate  an  information  and  conviction 
following  the  words  of  sec.  773,  where  the  summary  trials  Pa^t  can  be  re- 
lied upon  to  support  the  magistrate's  jurisdiction. 

For  thia^  particular  offence  the  "summary  trial,"  takes  place  without 
the  consent  of  the  person  charged  (Code  sec.  774). 

A  stipendiary  magistrate  is  also  a  "justice,"  under  the  summary  con- 
Yicti<«s  Part  (see  C^e  sec.  2  (18) )  and  it  seems  that  for  an  offence  not 
requiring  the  consent  of  the  accused  to  a  summary  trial,  and  for  which  pro- 
ceedings may  be  taken  either  under  the  summary  convictions  Part  or  under 
the  summary  trials  Part,  and  disposed  of  by  a  magistrate  having  juris- 
diction under  both  Parts,  the  only  distinction  in  the  statutory  forms  of 
conviction  is  that  under  the  summary  trials  Part,  the  conviction  should 
contain  the  additional  words  "being  charged  before  me,"  in  conjunction 
with  the  statement  that  the  accused  is  convicted  of  the  offence  specified. 

A  summary  conviction  for  being  the  keeper  of  bawdy-house  was  upheld 
in  R.  V.  Leconte,  11  Can.  Cr.  Cas.  41,  althousrh  it  did  not  contain  the  term 
'loose,  idle  or  disorderly  person,"  or  the  word  "vagrant." 

By  the  revision  of  the  Code  (1906)  an  appeal  was  provided  from  a  con- 
viction upon  summary  trial  for  keeping  a  bawdy-house,  being  an  inmate 
of  a  bawc^-house  or  being  a  habitual  frequenter.    See  Code  sec.  797. 

Where  a  conviction  made  by  a  city  police  or  stipendiary  magistrate  for 
being  an  inmate  of  a  disorderly  house  follows  the  Code  form  32,  and  does 
not  recite  that  the  accused  was  "charged"  before  him  in  the  words  of  form 
55,  the  inference  is  that  the  prosecution  is  brought  under  the  vagrancy 
clauses  (238  (j)  and  239)  and  not  under  the  summary  trials  procedures, 
sees.  773  (f)  and  774.    R.  v.  Carter  (1902),  6  Can.  O.  Cas.  401  (N.S.). 

A  conviction  by  a  police  magistrate  for  being  an  inmate  of  a  bawdy- 
house  and  imposinff  a  fine  of  over  $50^  but  which  with  costs  is  less  than 
$100  will  be  considered  as  a  conviction  upon  summary  trial  under  Part 
XVI.  of  the  0)de  if  the  record  of  proceedings  shews  that  the  charge  was 
reduced  to  writing  and  pleaded  to  by  the  accused  although  the  conviction 
itself  omits  the  words  "being  charged  before  me"  provided  in  form  55.  R. 
V.  Ames  (1903),  10  Can.  Cr.  Cas.  52  (Alta.),  5  Terr.  L.R.  492. 

See  sec.  797  as  to  appeals. 

Keeping  a  hatodyhouse.]-— In  Reg.  v.  Cyr  (1887),  12  P.R.  (Ont.)  24, 
the  conviction  by  a  magistrate  was  held  bad  on  three  separate  grounds, 
and  the  accused  was  discharged  on  habeas  corpus.  The  conviction  was  for 
keeping  a  house  of  ill-fame  on  a  stated  day,  "at  the  city  of  Ottawa."  The 
conviction  was  held  bad  for  uncertainty,  for  if  the  prisoner  were  charged 
again  for  an  offence  of  the  kind  on  the  same  day  at  the  city  of  Ottawa, 
this  conviction  would  not  be  on  the  face  of  it  a  bar  to  further  proceedings. 
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as  it  ought  to  be.  Th6  accused  may  have  kept  more  than  one  house  of  the 
same  kind  at  the  city  of  Ottawa,  at  the  same  time,  and  the  nature  of  the 
offence  is  such  that  there  is  no  difficulty  in  stating  a  place  certain.    Ibid. 

In  R.  V.  McKenzie  (1885),  2  Man.  R.  168,  the  conviction  and  commit- 
ment were  for  "keeping  a  bawdv-house  for  the  resort  of  prostitutes."  It 
was  held  on  habeas  corpus  that  the  conviction  was  for  one  offence  only. 
Wallbridge,  C.J.,  said:  "To  keep  a  house  for  the  resort  of  prostitutes  is 
an  offence;  does  it  change  it  into  two  offences  by  adding  the  word  *bawdy'? 
If  the  word  *house'  had  been  repeated  a  second  time,  then  two  offences 
would  have  been  charged.  The  Act  makes  it  an  offence  to  keep  a  house 
for  the  resort  of  prostitutes.  It  is  contended  because  the  house  in  the 
commitment  is  called  a  bawdy  house  that  there  is  of  necessity  two  offences 
in  the  same  commitment.  To  keep  any  house  for  the  resort  of  prostitutes 
is  an  offence,  and  to  call  that  house  a  bawdy-house  does  not  render  keeping 
it  less  a  crime.  In  my  opinion  there  is  but  one  offence  charged  in  the 
commitment." 

To  constitute  the  offence  of  "keeping"  a  place  for  some  illegal  purpose 
there  must  be  something  in  the  nature  of  an  habitual  keeping  of  the  place 
for  that  purpose,  and  the  mere  isolated  use  of  the  place  on  one  occasion 
only  for  the  purpose  does  not  constitute  a  "keeping"  for  that  purpose. 
Martin  v.  Benjamin   (1906),  21  Cox  C.C.  378. 

Defendant  was  convicted  by  the  stipendiary  magistrate  for  the  city  of 
Halifax  of  the  offence  of  "keeping  a  disorderly  house,  that  is  to  say,  a 
common  bawdy-house  on  the  2l8t  April,  1901,  and  on  divers  other  days 
and  times  during  the  month  of  April,  1901,"  and  was  fined  the  sum  of  $54, 
and  in  default  of  payment  of  the  fine,  was  adjudged  to  be  imprisoned  with 
hard  labour  for  the  term  of  four  months.  On  motion  for  a  habeas  corpus 
it  was  held,  dismissing  the  application,  that  the  offence  as  charged  did  not 
constitute  more  than  one  offence;  also,  that  the  word  "keeping"  implied  a 
continuous  offence.     R.  v.  Keeping,  34  N.S.R.  442. 

The  conviction,  however,  was  bad  for  having  been  made  on  30th  April 
on  an  information  laid  on  the  previous  day,  the  words  "during  the  month 
of  April"  might  include  an  offence  committed  on  the  30th,  a  date  after 
the  information  was  laid,  and  the  prisoner  was  discharged  on  this  ground 
on  a  subsequent  application  to  Weatherbe,  J.  R.  v.  Keeping  (1901),  4  C^n. 
Cr.  Cas.  494. 

A  prosecution  against  a  keeper  of  a  common  bawdy-house  may  be 
brought  either  by  indictment  or  under  the  summary  trials  procedure,  or 
the  keeper  may  be  charged  as  a  vagrant  under  the  summary  convictions 
procedure,  and  neither  the  provision  for  summary  trial  nor  that  for  sum- 
mary conviction  abrogates  the  right  of  the  Crown  to  bring  an  indictment. 
The  different  methods  of  procedure  with  the  varying  penalties  dependent 
upon  the  class  of  tribunal  selected  are  not  inconsistent  but  are  alternative. 
The  King  v.  Sarah  Smith,  9  Can.  Cr.  Cas.  338. 

There  may  be  a  joint  conviction  against  husband  and  wife  for  keeping 
a  house  of  ill-fame;  the  keeping  has  nothing  to  do  with  the  ownership  of 
the  house,  but  with  the  management  of  it.  R.  v.  Warren  (1888),  16  Ont. 
R.  590. 

See  sec.  797  as  to  appeals. 

Theft  under  $10.] — Where  the  charge  is  brought  against  a  seafaring 
person  only  transiently  in  Canada  in  the  cities  of  Montreal  or  Quebec  or 
any  other  seaport  city  or  town,  and  the  value  is  under  $10,  the  power  of 
summary  trial  is  exercisable  by  a  magistrate  under  sec.  773  without  the 
consent  of  the  accused.    Sec.  775. 

But  if  the  extended  jurisdiction  of  sec.  777  is  to  be  applied  with  its 
power  to  impose  a  more  onerous  penalty,  the  consent  of  the  accused  will  be 
necessary.    Sec.  777. 
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In  R.  V.  Conlin  (1897),  1  Can.  Cr.  Cas.  41,  it  was  held  by  Boyd,  C, 
Ferguson,  J.,  and  Robertson,  J.,  of  the  Ontario  High  Court  of  Justice,  that 
a  prisoner  summarily  tried,  with  his  own  consent,  by  a  police  magistrate  in 
Ontario,  on  a  charge  of  theft  from  the  person,  where  the  value  of  the 
property  stolen  was  under  $10,  was  properly  sentenced  to  three  years' 
imprisonment.  Mr.  Justice  Ferguson  there  held  that  stealing  from  the 
person  constituted  what  was  formerly  known  as  "aggravated  larceny,"  and 
that  the  omission  to  include  in  Code  sec.  773  "stealing  from  the  person" 
as  well  as  "theft,"  left  the  former  offence  punishable  only  under  sec.  379. 
That  section  is  taken  from  the  Larceny  Act,  R.S.C.  ch.  164,  sec.  32,  which 
was  taken  from  32-33  Vict.,  ch.  21,  sec.  39.  Mr.  Justice  Robertson  also 
held  that  theft  from  the  person  was  not  within  sec.  773.  Boyd,  C,  how- 
ever, favoured  the  argument  that  the  word  "theft"  in  sec.  773  is  of  generic 
import,  and  would  include  a  case  of  "stealing  from  the  person,"  but  that 
a  police  magistrate  trying  an  accused  person,  with  his  own  consent,  under 
the  special  powers  conferred  by  sec.  777  was  not  limited  by  sec.  780  as  to 
the  punishment  he  might  impose.  The  latter  view  is  now  embodied  in  the 
Code.    Sec.  777  (3). 

As  to  the  limit  of  punishment  on  summary  trial  for  theft  under  $10  see 
note  to  sec.  386. 

As  to  appeals  see  sec.  797. 

Frequenting  bawdy -hottse.'] — See  the  vagrancy  clauses  sees.  238  and 
239  of  the  Code  as  to  this  offence,  and  see  sec.  797  as  to  appeals  from 
summary  trials  therefor. 

Although  sec.  773  appears  under  the  general  heading  given  to  Part  XVI., 
i.e.,  "Summary  trial  of  indictable  offences,"  the  inclusion  therein  of  the 
offences  of  being  an  inmate  of  a  bawdy-house  or  being  an  habitual  fre- 
quenter of  same,  must  be  taken  as  referring  to  the  vagrancy  clauses,  sees. 
238  and  239,  and  as  providing  an  alternative  procedure  for  the  enforcement 
of  those  sections  as  well  under  the  "summary  trials''  procedure  as  imder 
the  procedure  by  "summary  convictions  by  justices"  as  there  are  no  other 
sections  of  the  Code  dealing  with  "inmates"  and  "frequenters." 

Theft  exceeding  $10.] — See  Code  sees.  777,  782  and  783. 
Unlawful  wounding.] — See  sec.  274. 

Inflicting  grievous  bodily  harm.'\ — In  order  to  constitute  "grievous 
bodily  harm"  it  is  not  necessary  that  the  injury  should  be  either  permanent 
or  dangerous;  and  an  injury  is  within  the  meaning  of  the  term  if  it  be 
such  as  seriously  to  interfere  with  comfort  or  health.  R.  v.  Archibald 
(1898),  4  Can.  Cr.  Cas.  159  (Ont.) ;  R.  v.  Ashman  (1858),  1  F.  &  F.  88;  R. 
v.  Clarence  (1888),  22  Q.B.D.  23. 

On  a  charge  of  inflicting  grievous  bodily  harm  tried  before  a  city  or 
town  police  magistrate  on  the  consent  of  the  accused  to  be  tried  summarily, 
the  sentence  which  the  magistrate  may  impose  is  not  limited  to  six  months' 
imprisonment,  but  may  be  as  great  as  can  be  imposed  therefor  on  a  trial 
on  indictment  at  general  sessions.  R.  v.  Archibald  (1898),  4  Can.  Cr.  Cas. 
159  (Ont.)  ;  Code  sec.  777   (3)  ;  as  sec.  781  would  not  then  apply. 

See  also  as  to  this  offence  sec.  274. 

Obstructing  peace  officer.'] — See  Code  sec.  169  and  note  to  same. 

Whether  gaming-house  included  as  a  disorderly  house.] — The  authori- 
ties are  conflicting  as  to  the  construction  to  be  placed  upon  the  phrase  "dis- 
orderly house,  house  of  ill-fame  or  bawdy-house"  and  as  to  whether  a 
place  used  for  gambling  purposes  and  constituting  a  "gaming  house"  under 
Code  sec.  226  is  included.  If  the  words  "house  of  ill -fame  or  bawdy-house" 
did  not  follow  the  words  "disorderly  house"  in  sub-section  (f),  there  could 
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under  section  seven  hundred  and  seventy-five,  can  be  tried  sum- 
marily without  his  consent.    63-64  V.,  c.  46,  s.  3. 

In  the  provinces,  and  districts,  in  this  section  mentioned,  a  magistrate, 
as  defined  in  sec.  771,  is  enabled  by  this  section  to  proceed  with  a  summary 
trial  without  the  consent  of  the  accused  which  would  be  required  in  other 
parts  of  Canada,  where  the  charge  is  for  one  of  the  offences  mentioned  in 
sec.  773.    R.  v.  Jack  (No.  2)    (1902),  5  Can.  Cr.  Cas.  304  (B.C.). 

Notwithstanding  the  declaration  in  this  section  that  the  magistrate's 
Jurisdiction  is  "absolute,"  there  will  remain  a  right  of  appeal  in  the  pro* 
vinces,  but  not  in  the  Territories  or  in  Keewatin  district,  in  respect  of 
convictions  under  sub-sections  (a)  and  (f)  of  Code  sec.  773  as  provided 
by  sec.  797.    R.  v.  Wirth,  1  Can.  Cr.  Cas.  231  (B.C.). 

777.  If  any  person  is  charged  in  the  province  of  Ontario 
before  a  police  magistrate  or  before  a  stipendiary  magistrate  in 
any  county,  district  or  provisional  county  in  such  province, 
with  having  committed  any  offence  for  which  he  may  be  tried 
at  a  court  of  general  sessions  of  the  peace,  or  if  any  person 
is  committed  to  a  gaol  in  the  county,  district  or  provisional 
county,  under  the  warrant  of  any  justice,  for  trial  on  a  charge 
of  being  guilty  of  any  such  offence,  such  person  may,  with  his 
own  consent,  be  tried  before  such  magistrate,  and  may,  if  found 
guilty,  be  sentenced  by  the  magistrate  to  the  same  punishment 
as  he  would  have  been  liable  to  if  he  had  been  tried  before  the 
court  of  general  sessions  of  the  peace. 

2.  This  section  shall  apply  also  to  police  and  stipendiary 
magistrates  of  cities  and  incorporated  towns  in  every  other 
part  of  Canada,  and  to  recorders  where  they  exercise  judicial 
functions:  Provided  that  when  the  magistrate  has  jurisdiction 
by  virtue  of  this  section  only,  no  person  shall  be  summarily 
tried  thereunder  without  his  own  consent. 

3.  Sections  seven  hundred  and  eighty  and  seven  hundred 
and  eighty-one  do  not  extend  or  apply  to  cases  tried  under  this 
section.    63-64  V.,  c.  46,  s.  3. 

Extended  jurisdiction  of  certain  magistrates.] — The  language  of  sec. 
777  of  the  Code  is  wide  enough  to  enable  a  police  magistrate  proceeding 
thereunder  to  find  the  accused,  who  is  being  summarily  tried  with  his  own 
consent,  guilty  of  whatever  offence  he  might  have  been  convicted  of,  and 
amenable  to  whatever  punishment  he  would  have  been  liable  to.  if  he  had 
been  tried  at  the  general  sessions.  R.  v.  Morgan  (No.  2),  5  Can.  Cr.  Cas. 
277   (C.A.). 

The  extended  jurisdiction  given  to  magistrates  of  cities  and  towns  under 
sec.  777  is  not  controlled  by  Code  sees.  782  and  783  as  regards  the  offences 
of  theft,  false  pretences  and  receiving,  where  the  value  exceeds  $10;  and 
a  magistrate  having  jurisdiction  under  sec.  777  may  proceed  to  try  such 
offences  without  the  preliminary  investigation  required  in  the  case  of  other 
magistrates  whose  jurisdiction  depends  upon  sec.  773.  R.  v.  McLeod 
(1906),  12  Can.  Cr.  Cas.  73  (N.S.). 
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Where  there  is  a  valid  conviction  under  the  Revised  Code  sec.  777,  the 
warrant  of  commitment  thereunder  need  not  recite  that  the  charge  was 
read  over  to  the  accused  in  conformity  with  sec.  778  before  he  was  asked 
to  plead,  for  the  omission,  if  otherwise  material,  is  cured  by  sec.  1130. 
Ibid. 

Where  the  charge  upon  a  summary  trial  by  consent  without  a  jury  is 
read  to  the  accused,  in  the  terms  of  the  written  information  and  his  plea 
taken  thereto,  any  .objection  to  the  order  in  which  the  statutory  proceed- 
ings were  taken  is  thereby  waived.    Ibid. 

On  a  charge  of  theft  where  the  value  exceeds  $10  and  the  accused  con- 
Bents  to  a  summary  trial  before  a  city  stipendiary  magistrate,  such  magis- 
trate is  not  bound  to  remand  him  under  Code  sec.  7 S3,  upon  his  pleading 
'•'not  guilty,"  but  has  a  jurisdiction,  apart  from  sec.  783,  conferred  by  Code 
sec.  777,  under  which  he  may  try  the  charge  and  impose  the  same  punish- 
ment as  might  be  imposed  by  a  court  of  general  sessions  in  Ontario.  The 
King  V.  Bowers  (No.  2),  6  Can.  Cr.  Cas.  264  (N.S.). 

A  police  magistrate  of  a,  city  or  town  may  on  a  "summary  trial"  under 
Code  sec.  777  for  assault  impose  the  same  punishment  as  is  permitted  upon 
a  conviction  under  indictment.  The  King  v.  Ridehaugh,  7  Can.  Cr.  Cas. 
340,  14  Man.  R.  434. 

Upon  a  summary  trial  for  inflicting  grievous  bodily  harm,  the  magis- 
trate may  conWct  instead  for  the  lesser  offence  of  common  assault  in 
like  manner  as  a  jury  might  do.  The  punishment  which  may  be  imposed 
by  a  city  stipendiary  magistrate  convicting  of  common  assault  upon  a 
summary  trial  for  a  greater  offence,  is  that  which  is  provided  in  case  of 
conviction  upon  indictment,  i.e.,  one  year's  imprisonment  or  a  fine  of  $100. 
The  King  v.  Coolen,  7  Can.  Cr.  Cas.  622. 

On  a  charge  of  theft  where  the  value  exceeds  $10  and  the  accused 
consents  to  a  summary  trial  before  a  city  stipendiary  magistrate,  such 
magistrate  is  not  bound  to  remand  him  imder  Code  sec.  783,  upon  his 
pleading  "not  guilty,"  but  has  a  jurisdiction,  apart  from  sec.  783,  conferred 
by  Code  sec.  773,  under  which  he  may  try  the  charge  and  impose  the  same 
punishment  as  might  be  imposed  by  a  court  of  general  sessions  in  Ontario. 
The  King  v.  Bowers  (No.  2),  6  Can.  Cr.  Cas.  264  (N.S.). 

The  provision  of  sec.  949  of  the  Code  that  when  the  complete  commis- 
sion of  the  offence  charged  is  not  proved,  but  the  evidence  establishes  an 
attempt  to  commit  the  offence,  the  accused  may  be  convicted  of  the 
attempt,  applies  to  summary  trials  before  city  and  town  police  magistrates 
under  sec.  777  of  the  Code,  as  well  as  to  trials  upon  indictment.  On  a  sum- 
mary trial  before  the  police  magistrate  of  a  city  or  town  under  sec.  777, 
the  consent  of  the  accused  to  be  tried  summarily  is  to  be  taken  as  a  con- 
sent to  a  summary  trial  for  whatever  offence  he  might  be  found  guilty 
of  at  a  court  of  general  sessions,  were  he  being  there  trirti  on  a  like  charge. 
The  King  v.  Morgan  (No.  2),  5  Can.  Cr.  Cas.  272   (Ont.). 

A  city  stipendiary  magistrate  holding  a  summary  trial  under  Code  sec. 
777  may  impose  imprisonment  not  exceeding  one  year  for  common  assault, 
although  Code  sec.  291  specifies  such  punishment  with  the  addition  of  the 
words  "if  convicted  upon  an  indictment."  R.  v.  Hawes,  6  Can.  Cr.  Cas.  23» 
(N.S.). 

It  is  within  the  legislative  powers  of  a  provincial  legislature  to  enact 
that  every  police  magistrate  shall  constitute  a  court  with  such  jurisdiction 
as  the  Parliament  of  Canada  confers  or  purports  to  confer  or  may  hereafter 
confer  upon  him.  Such  a  statute  is  not  an  attempted  delegation  by  the 
province  of  its  constitutional  right  of  constituting  courts.  Ex  parte 
Vancini   (No.  1),  8  Can.  Cr.  Cas.  164,  36  N.B.R.  456. 
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Though  the  orguiiEktion  of  courts  of  criminal  juriidictioD  is  within  ths 
exclusive  powers  of  the  provincial  legislatures,  the  Parliament  of  Canad* 
maj  impose  upon  existing  courts  or  judicial  officers  the  duty  of  adminii-  ' 
tering  the  criminal  law,  and  its  action  to  that  end  need  not  be  supple- 
mented by  provincial  legislation.  Re  Vancini  (No.  2)  (1904),  9  Can.  Cr. 
Cas.  22B,  34  Can.  S.C.R.  621. 

A  police  magistrate  holding  a  commission  for  a  count;  with  a  statutory 
jurisdiction  in  a  city  situate  in  such  county  is  not  a  police  magistrate  of  a 
city  within  the  meaning  of  Code  sec.  777,  sub-sec.  2;  and  such  county 
police  magistrate  has  no  jurisdiction  to  hold  a  "summary  trial"  under  sec. 
777,  although  authorized  under  sec.  771  to  try  the  offences  speciQed  in  see. 
773.    R.  V.  Benner  (1002),  8  Can.  Cr.  Cas.  306,  35  N.B.R  632. 

Where  the  sentence  imposed  upon  a  summary  trial  by  consent  before  a 
city  stipendiary  magistrate  for  common  assault  was,  in  the  first  instance, 
three  months'  imprisonment  without  mention  of  hard  labour  and  the 
minute  of  adjudication  did  not  include  hard  labour,  a  formal  conviction, 
including  hard  labour,  and  a  commitment  hereon  in  similar  terms  are  in- 
valid and  the  accused  will  be  discharged  on  h^>eaa  corpus.  Ex  parte  Car- 
michael  (1903).  S  Can,  Cr.  Cas.  19  (N.S.). 

A  police  ma^strate  trying  a  prisoner  by  virtue  of  this  section  with  his 
own  consent  for  an  offence  triable  at  a  court  of  general  sessions,  is  not  a 
"court  of  record"  within  the  meaning  of  the  Ontario  Habeas  Corpus  Act. 
R.  V.  Gibson  (1998),  2  Can.  Cr.  Cas.  302;  and  see  R.  v.  St.  Qair  (1900),  3 
Can.  Cr.  Cas.  661  (Ont.). 

Ang  «ucA  offence.] — Although  the  accused  is  tried  summarily,  the  trial 
must  be  subject  to  the  same  rules  of  law  as  »  trial  at  the  general  aessiou 
of  the  peace.  And  the  same  results  follow  on  the  conviction  of  the  accused, 
as  he  may  "be  sentenced  by  the  magistrate  to  the  same  punishment  as  he 
would  be  liable  to  if  he  had  been  tried  before  the  court  of  general  sessions 
of  the  peace."  So  that  when  tried  by  a  magistrate  "on  a  charge  of  being 
guilty  of  any  such  offence,"  it  must  mean  that  the  magistrate  may  find 
the  accused  guilty  of  "any  such  offence"  as  is  included  in  the  charge.  R. 
V.  Cameron  (1901),  4  Can.  Cr.  Cas.  385.  And  if  the  evidence  does  not 
warrant  a  conviction  for  the  more  serious  olTence  charged,  but  provea  a 
lesser  offence  neceasartly  included  therein,  the  police  magistrate  may  con- 
vict of  such  lesser  offence.  The  prisoner's  consent  is  not  limited  to  a 
trial  for  the  whole  offence  named  in  the  charge,  but  applies  to  each  lesser 
offence  forming  a  component  part  thereof  and  for  which  a  verdict  might  be 
returned  by  a  jury  if  the  trial  were  upon  an  indictment.  Ibid.;  and  see 
note  to  sec.  778. 

In  R.  V.  McEwan  (1908),  7  Western  L.  Rep.  363  (Man.)   habeas  corpus 

was  refused   in   respect   of  a   conviction   on   a   summary   trial   by  a   city 

police  msgiatrate  under  sec.  777,  where  the  cliarfie  on  which  the  accused 

had  consented  to  summary  trial  was  for  carnal  knowledge   (Code  s^  301), 

and  the  conviction   was   for   indecent  assault    (Code   sees.   292   and   294), 

Ithout  a  fresh  consent  being  obtained  to  summary  trial  for  that  offence, 

being  considered  that  the  magistrate  had  power  to  convict  for  the  lesser 

fence  as  included  in  the  greater  under  Code  sec.  951,  without  offering  the 

'isoner  an  opportunity  to  re-elect  the  mode  of  trial. 

Punishment  on  aumtaary  trial  vnder  $to,  777  ^or  theft  under  tlO.] — 
e  note  to  sec.  386. 

I>i«(Hcl  magialratea  in  Quebec] — A  district  magistrate  in  Quebec  is  not 
e  police  magistrate  or  the  stipendiary  magistrate  pf  a  "city"  or  of  an 
Dcorporated  town"  and  he  is  not  invpsted  under  article  2511  of  the  Re- 
Bed  Statutes  of  Quebec  with  the  jurisdiction  vested  in  the  police  or  sti- 
ndiary  magistrates  of  cities  and  incorporated  towns  by  the  Parliament  of 
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Canada,  and  he  consequently  is  not  invested  with  the  jurisdiction  to  hold 
the  summary  trial  under  sec.  777  of  a  person  accused  of  having  committed 
an  offence  for  which  he  is  triable  before  the  court  of  general  or  quarter 
sessions  of  the  peace,  although  he  is  empowered  to  hold  summary  trials 
of  the  indictable  offences  mentioned  in  section  773.  R.  v.  Breckenridge,  7 
Can.  Or.  Gas.  116. 

Procedure. 

118.  Whenever  the  magistrate,  before  whom  any  person  is  Proceedings 
charged  as  aforesaid,  proposes  to  dispose  of  the  case  summarily  ^*|'*'^' 
under  the  provisions  of  this  Part,  such  magistrate,  after  ascer- 
taining the  nature  and  extent  of  the  charge,  but  before  the 
formal  examination  of  the  witnessels  for  the  prosecution,  and 
before  calling  on  the  person  charged  for  any  statement  which 
he  wishes  to  make,  shall  state  to  such  person  the  substance  of 
the  charge  against  him. 

2.  If  the  charge  is  not  one  that  can  be  tried  summarily  with-  Accused  put 
out  the  consent  of  the  accused  the  magistrate  shall  then  address  ^  c*«ction. 
him  in  these  words,  or  words  to  the  like  effect:  *Do  you  consent 

that  the  charge  against  you  shall  be  tried  by  me,  or  do  you 
desire  that  it  shall  be  sent  for  trial  by  a  jury  at  the  (naming 
the  court  at  which  it  can  probably  soonest  be  tried).' 

3.  If  the  person  charged  consents  to  the  charge  being  sum-  Charge 
marily  tried  and  determined  as  aforesaid,  or  if  the  power,  of  the  ^^tSff  *^ 
magistrate  to  try  it  does  not  depend  on  the  consent  of  the 
accused,  the  magistrate  shall  reduce  the  charge  to  writing  and 

read  the  same  to  such  person,  and  shall  then  ask  him  whether 
he  is  guilty  or  not  of  such  charge. 

4.  If  the  person  charged  confesses  the  charge  the  magistrate  Proceedings 
shall  then  proceed  to  pass  such  sentence  upon  him  as  by  law  ®?  coJ^^^s- 
may  be  passed  in  respect  to  such  offence,  subject  to  the  pro- 
visions of  this  Act ;  but  if  the  person  charged  says  that  he  is  If  accused 
not  guilty,  the  magistrate  shall  then  examine  the  witnesses  for  p'^?^<*»  ^^t 
the  prosecution,  and  when  the  examination  has  been  completed, 

the  magistrate  shall  inquire  of  the  person  charged  whether  he 
has  any  defence  to  make  to  such  charge,  and  if  he  states  that 
he  has  a  defence  the  magistrate  shall  hear  such  defence,  and, 
shall  then  proceed  to  dispose  of  the  case  summarily.  55-56  V., 
c.  29,  s.  786. 

Electing  mode  of  trial.] — The  charsre  which  the  mfigistrate  is  empowered 
to  try  summarily  is  the  charge  of  which,  before  the  formal  examination  of 
witnesses,  he  has  ascertained  the  nature  and  extent,  stated  to  the  accused 
the  substance,  put  him  to  his  election,  obtained  his  consent  to  its  summary 
trial,  reduced  it  to  writing,  read  it  to  the  accused,  and  which  the  accused 
has  finally  pleaded  to  or  confessed.    There  is  no  power  conferred  upon  the 
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magistrate,  after  he  has  entered  upon  the  trial,  to  enlarere  or  extend  it  by 
amendment  without  the  assent  of  the  accused  to  the  summary  trial  of  the 
charge  as  amended,  and  thus  to  deprive  him  of  the  right  to  elect  to  have 
the  amended  or  the  new  additional  charge  tried  before  a  jury.  R.  v.  Walsh 
(1904),  8  Can.  Cr.  Cas.  101   (Ont.). 

But  if  the  oiTence  charged  necessarily  includes  the  lesser  offence  of 
which  the  prisoner  is  found  guilty,  the  consent  for  summary  trial  for  the 
greater  offence  charged  will  support  the  conviction  without  offering  the 
accused  an  opportunity  to  re-elect  as  to  such  lesser  offence.  R.  v.  Mc- 
Ewan  (1908),  44  C.L.J.  122   (Man.). 

The  question  put  to  the  accused  under  the  summary  trials  Part  of 
the  Criminal  Code,  asking  him  to  elect  between  a  summary  trial  and  a  trial 
by  jury,  and  the  statutory  statement  of  the  rights  of  the  accused  in  regard 
thereto  under  Code  sec.  778,  may  properly  be  delegated  to  the  magistrate's 
clerk,  speaking  for  the  magistrate  in  the  latter's  presence.  The  King  v. 
Ridehough  (1903),  7  Can.  Cr.  Cas.  340,  14  Man.»R.  434. 

Where  there  is  a  right  to  elect  a  summary  trial  before  a  police  magis- 
trate, it  is  imperative  that  the  magistrate  state  to  the  accused  the  court 
at  which  the  case  can  probably  soonest  be  tried  by  a  jury.  And  the  right 
of  the  accused  to  be  informed  by  the  magistrate  as  to  the  next  jury  court 
is  not  waived  by  a  statement  of  his  counsel  that  he  elects  to  be  then  and 
there  tried  by  the  magistrate.  The  fact  that  the  accused  is  represented  by 
counsel  who  was  probably  aware  of  the  time  of  the  next  jury  sittings  does 
not  abridge  the  magistrate's  statutory  duty  to  himself  inform  the  accused. 
The  King  v.  Walsh  (1904),  8  Can.  Cr.  Cas.  101  (Ont.). 

Per  Townshend,  J. — After  the  accused  consents  to  summary  trial  before 
a  magistrate  under  Code  sec.  778,  it  is  not  necessary  for  the  magistrate 
to  again  "reduce  the  charge  to  writing"  if  that  had  been  done  before  the 
consent  was  given,  and  it  is  suflicient  for  the  magistrate  to  read  to  the 
accused  the  charge  already  written.    R.  v.  Shepherd,  6  Can.  O.  Cas.  463. 

A  consent  to  "summary  trial"  under  Code  sec.  778  given  to  the  magis- 
trate without  the  option  of  a  jury  trial  being  expressly  stated  to  the  ac- 
cused, is  invalid  and  a  prisoner  held  upon  a  conviction  based  upon  such 
consent  must  be  discharged  upon  habeas  corpus.  The  King  v.  Shepherd, 
R.  V.  Conway.  7  Can.  Cr.  Cas.  129  (N.S.). 

On  obtaining  the  consent  of  the  accused  to  a  summary  trial  under  sec. 
778,  and  stating  to  him  his  option  of  jury  trial,  it  is  not  essential  that  the 
date  of  the  sittings  of  the  jury  court  should  be  stated  if  the  name  of  the 
latter  court  and  the  city  where  the  trial  would  take  place  are  both  specified 
and  the  accused  told  that  he  may  be  sent  for  trial  at  its  "next  ensuing 
sitting."  R.  V.  Reid  (1907),  12  Can.  Cr.  Cas.  352;  R.  v.  Walsh  (1904),  8 
Can.  Cr.  Cas.  101. 

A  summary  conviction  by  a  magistrate  in  respect  of  a  charge  in  which 
he  has  jurisdiction  only  upon  the  consent  of  the  accused  to  a  summary  trial, 
is  not  invalid  merely  because  it  omits  to  state  that  the  accused  so  con- 
sented  if  in  fact  the  consent  was  given.  The  omission  to  state  the  consent 
in  the  conviction  is  a  "want  of  form"  which  is  cured  by  Code  sec.  1130, 
which  provides  that  a  conviction  under  this  Part  shall  not  be  quashed  for 
want  of  form.     R.  v.  Burtress    (1900),  3  Can.  Cr.  Cas.  536    (N.S.). 

A  conviction  on  a  summary  trial  to  which  the  consent  of  the  accused  is 
rpquired  will  be  quashed  if  the  magistrate  fail  to  inform  the  prisoner  of 
his  right  to  be  tried  by  a  jury.  R.  v.  Cockshott,  [1898]  1  Q.B.  582.  In 
that  case,  after  the  trial  had  proceeded,  the  prisoner  pleaded  guilty  and 
was  convicted;  but  the  omission  to  give  him  the  notice  required  by  the 
Imperial  Statute,  42  &  43  Vict.,  ch.  49,  sec.  17,  sub-sec.  2,  corresponding 
with  Code  sec.  778,  was  held  to  be  fatal,  it  being  considered  immaterial 
whether  the  prisoner  did  or  did  not  know  of  his  right  to  be  tried  by  a  jury. 
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or  whether  or  not  the  court  knew  before  the  proceedings  commenced  that 
the  prisoner  intended  to  plead  guilty. 

The  defendant  on  being  charged  before  a  stipendiary  magistrate  with 
felonious  assault,  pleaded  guilty  to  a  common  assault,  but  denied  the  more 
serious  offence.  The  magistrate,  without  having  fisked  the  defendant 
whether  he  consented  to  be  tried  before  him  or  desired  a  jury,  proceeded  to 
try  and  convict  the  defendant  on  the  charge  of  the  felonious  assa;alt.  It 
was  held  that  the  defendant  was  entitled  to  be  informed  of  his  right  to 
trial  by  a  jury,  and  that  the  conviction  must  be  quashed.  R.  v.  Hogarth 
(1893),24  0.R.  60. 

Where  a  statute  requires  something  to  be  done  in  order  to  give  a  magis- 
trate jurisdiction,  it  is  advisable  to  shew,  on  the  face  ctf  the  proceedings, 
a  strict  compliance  with  such  direction.    Ibid. 

The  magistrate  must  take  down  the  depositions  of  the  witnesses  both 
for  the  prosecution  and  for  the  defence.  Sec.  793.  The  provision  of  sec. 
683(2)  for  the  taking  of  the  evidence  in  shorthand  by  a  stenographer  does 
not  apply  to  proceedings  under  the  summary  trials  Part.  Sec.  798.  And 
qusere  whether  the  depositions  as  taken  down  by  the  magistrate's  clerk  or 
otherwise  than  by  the  magistrate  himself  noting  the  evidence,  can  be  pro- 
perly authenticated. 

Although  the  accused  has  elected  to  be  summarily  tried,  the  magistrate 
may,  before  the  defence  is  entered  upon,  decide  not  to  try  the  case  sum- 
marily, but  send  it  up  for  trial  by  indictment  if  he  considers  that  it  ought 
to  be  tried  by  indictment  rather  than  under  the  summary  trials  Part. 
Code  sec.  784. 

779*  Whenever  the  person  charged  appears  to  be  of,  or  Proceedings 
about,  or  under  the  age  of  sixteen  years,  and  is  not  represented  1^^^^  accused 
by  counsel  present  at  the  time,  the  magistrate  shall  not  proceed 
under  the  last  preceding  section  without  first  asking  the  person 
charged  what  his  age  is. 

2.  If  such  person  then  states  his  age  as  being  sixteen  years  Notice  to 
or  less,  the  magistrate  shall  defer  any  further  action,  and  shall  Parents  or 
at  once  cause  notice  to  be  given  to  the  parent  or  parents  of  such 
person,  living  in  the  province,  if  any,  or  if  he  has  no  such 
parents,  or  if  his  parents  are  unknown,  then  to  the  guardian  or 
householder,  if  any,  with  whom  he  ordinarily  resides,  of  such 
person  having  been  so  charged,  and  of  the  time  and  place  when 

such  person  will  be  called  on  to  make  his  election  as  to  whether 
he  will  be  tried  by  the  said  magistrate. 

3.  Such  notice  shall  allow  reasonable  time  for  the  said  par-  Reasonable 
ents,  guardian  or  householder  to  be  present  and  advise  the  said  **™®- 
person  charged  before  he  is  called  on  to  so  elect. 

4.  At  the  time  fixed  by  such  notice,  or  if  it  appears  to  the  Procedure 
satisfaction  of  the  magistrate  that  there  is  no  person  for  whom  *^ '^^^Vva 
notice  is  provided  as  aforesaid,  or  that  all  reasonable  means  to  given, 
give  such  notice  have  been  taken  without  success,  then,  at  the 
earliest  convenient  time,  the  magistrate  shall  proceed  as  in  the 

last  preceding  section  provided. 
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5.  If  any  person  notified  as  aforesaid  is  present  at  the  time 
so  fixed,  the  magistrate  shall  afford  him  an  opportunity  to 
advise  the  person  charged  before  he  is  called  upon  to  elect 

6.  The  notice  provided  for  by  this  section  may  be  given  by 
registered  letter,  if  the  person  to  be  notified  does  not  reside  in 
the  city,  town  or  municipality  where  the  proceedings  are  had. 
4  B.  VII.,  c.  8,  s.  1. 

780*  In  the  case  of  an  offence  charged  under  paragraph  (a) 
or  (b)  of  section  seven  hundred  and  seventy-three,  the  magis- 
trate, after  hearing  the  whole  case  for  the  prosecution  and  for 
the  defence,  shall,  if  he  finds  the  charge  proved,  convict  the 
person  charged  and  commit  him  to  the  common  gaol  or  other 
place  of  confinement,  there  to  be  imprisoned,  with  or  without' 
hard  labour,  for  any  term  not  exceeding  six  months.  55-56  V., 
c.  29,  s.  787. 

Theft,  etc.,  under  $10.] — Sub-section  (a)  of  sec.  773  deals  with  the  of- 
fences of  (1)  theft,  (2)  obtaining  money  or  property  by  false  pretences, 
and  (3)  unlawfully  receiving  stolen  property;  but  with  this  qualification, 
as  to  any  of  the  offences  named,  that  the  value  of  the  property  does  not, 
in  the  judgment  of  the  magistrate  exceed  $10. 

As  to  the  limit  of  punishment  for  theft  under  $10,  see  note  to  Code  sec. 
386. 

Attempt  to  commit  theft,] — ^This  is  the  offence  refused  to  in  sub-sec 
(b)  as  sec.  773. 

Trials  under  sec.  777.] — Sub-section  (3)  of  sec.  777,  expressly  provides 
that  sec.  780  as  well  as  sec.  781  shall  not  extend  or  apply  to  cases  tried 
under  sec.  777. 

Time  of  imprisonment."] — ^Where  the  limit  of  punishment  fixed  by 
statute  in  respect  of  an  offence  is  "imprisonment  not  exceeding  one  month," 
a  sentence  for  a  term  of  thirty  days  commencing  in  the  month  of  Febru- 
ary, and  therefore  exceeding  a  calendar  month,  is  invalid.  R.  v.  Lee 
(1901),  4  Can.  Cr.  Cas.  416. 

A  conviction  whereby  the  full  term  of  six  months'  imprisonment  is 
imposed  under  this  section  is  sufficiently  explicit  as  to  the  date  from  which 
the  imprisonment  is  to  be  reckoned,  if  it  says  on  its  face  that  the  term  is 
to  be  counted  from  the  day  of  the  arrival  of  the  person  convicted  as  a 
prisoner  in  tUe  gaol.    R.  v.  Bougie  (1809),  3  Can.  Cr.  Cas.  487  (Que.). 

781*  In  any  case  summarily  tried  under  paragraphs  (c), 
(d),  (e)y  (f)y  (g)y  (h)  or  (i)  of  section  seven  hundred  and 
seventy-three,  if  the  magistrate  finds  the  charge  proved,  he  may 
convict  the  person  charged  and  commit  him  to  the  common  gaol 
or  other  place  of  confinement,  there  to  be  imprisoned,  with 
or  without  hard  labour,  for  any  term  not  exceeding  six  months, 
or  may  condemn  him  to  pay  a  fine  not  exceeding,  with  the 
costs  in  the  case,  one  hundred  dollars,  or  to  both  fine  and  im- 
prisonment not  exceeding  the  said  sum  and  term. 
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2.  Such  fine  may  be  levied  by  warrant  of  distress  under  the  Enforcing 
hand  and  seal  of  the  magistrate,  or  the  person  convicted  may  c<«vlcti<w»* 
be  condemned,  in  addition  to  any  other  imprisonment  on  the 
same  conviction,  to  be  committed  to  the  common  gaol  or  other 
place  of  confinement  for  a  further  term  not  exceeding  six 
months,  unless  such  fine  is  sooner  paid.    55-56  Y.,  c.  29,  s.  788. 

Section  1057  directs  that  imprisonment  in  a  common  gaol  awarded 
under  Part  XVI.  shall  be  with  or  without  hard  labour  in  the  discretion  of 
the  person  passing  sentence. 

A  fine  under  this  section  must  not  be  in  the  full  sum  allowed  for  fine 
and  costs;  and  where  a  fine  of  $100  is  imposed  the  conviction  should  dis- 
close that  there  were  no  costs.  R.  v.  Perry  (1899),  35  CXJ.  174  (N.B.) ; 
R.  V.  Cyr,  12  Ont.  P.R.  24. 

A  conviction  whereby  it  is  adjudged  that,  in  addition  to  the  imprison- 
ment ordered,  the  accused  do  "pay  a  fine  of  $5  to  be  paid  and  applied 
according  to  law,"  is  invalid  for  want  of  any  adjudication  of  forfeiture  of 
the  fine,  and  the  accused  imprisoned  under  a  warrant  of  commitment  based 
thereon  should  be  discharged  upon  habeas  corpus.  R.  v.  Crowell  (1897), 
2  Can.  Cr.  Cas.  34;  R.  v.  Burtress  (1900),  3  Can.  Cr.  Cas.  536  (N.S.). 

On  a  charge  under  sec.  773(c)  of  inflicting  grievous  bodily  harm  before 
a  police  magistrate  in  Ontario  trying  the  case  on  the  consent  of  the  accused 
to  be  tried  summarily  under  Code  sec.  777,  the  sentence  which  the  magis- 
trate may  impose  is  not  limited  to  six  months'  imprisonment,  but  may  be 
as  great  as  can  be  imposed  therefore  on  a  trial  on  indictment  at  general 
sessions.    R.  v.  Archibald  (1898),  4  Can.  Cr.  Cas.  159  (Ont.). 

By  a  part  of  the  Criminal  Code  Amendment  Act  of  1900,  now  embodied 
in  sec.  777,  as  sub-sec.  (3),  any  doubt  as  to  the  application  of  Code  sec.  781, 
to  summary  trials  by  police  or  stipendiary  magistrates  in  Ontario  under 
sec.  777,  was  removed,  and  the  law  declared  in  accordance  with  the  decision 
in  R.  V.  Archibald. 

Before  the  amendment  it  had  been  held  in  R.  v.  Randolph  ( 1900) ,  4  Can. 
Cr.  Cas.  165,  per  Ferguson,  J.,  that  a  person  accused  of  the  theft  of  a  sum 
of  money  less  than  $10,  not  charged  as  a  "stealing  from  the  person"  (O. 
Code,  sec.  379),  was  liable,  on  his  summary  trial  with  his  own  consent 
before  a  police  magistrate,  under  sec.  777,  to  no  greater  term  of  imprison- 
ment than  six  months  (C!r.  Code,  sec.  780),  but  it  is  submitted  that  deci- 
sion is  no  longer  applicable.  But  see,  contra,  R.  v.  Hay  ward  (1902),  6 
Can.  Cr.  Cas.  399,  and  Ex  parte  McDonald.  9  Can.  Cr.  Cas.  368. 

A  magistrate  summarily  trying,  with  the  consent  of  the  accused,  a 
charge  of  aggravated  assault  has  jurisdiction  to  award  costs  against  the 
accused  as  well  as  to  impose  both  fine  and  imprisonment.  R.  v.  Burtress 
(1900),  3  Can.  Cr.  Cas.  (N.S.). 

It  has  been  held  in  Nova  Scotia  by  Ritchie,  J.,  that  the  extended  juris- 
diction by  which  magistrates  and  certain  other  functionaries  are  em- 
powered to  summarily  try  that  and  other  offences  under  Part  XVI.  of  the 
Code,  and  to  impose  imprisonment  up  to  six  months  and  a  fine  not  exceed- 
ing, with  costs,  $100,  is  not  restricted  as  to  the  offence  of  being  an  inmate 
of  a  house  of  ill-fame  by  the  fact  that,  if  the  accused  had  been  proaocuted 
before  such  magistrate  in  his  capacity  of  justice  of  the  peace,  under  the 
"summary  convictions"  clauses  for  the  similar  offence  of  being  a  "vagrant" 
by  reason  of  being  such  inmate,  the  fine  could  not  have  exceeded  $50  in 
addition  to  six  months'  imprisonment.  R.  v.  Roberts  (1901),  4  Can.  Cr. 
Cas.  253  (N.S.). 
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Obstructing  peace  officer.'] — The  offence  of  obstructing  a  peace  officer 
in  the  performance  of  his  duty,  where  an  assault  upon  the  officer  is  not 
also  charged,  may  be  tried  by  two  justices  of  the  peace  or  a  police  magis- 
trate (sec.  604)  under  the  summary  convictions  Part  of  the  Code  by 
virtue  of  sec.  169;  and  the  latter  section  is  not  controlled  by  the  provisions 
of  sees.  773  and  781  as  to  the  summary  trial  of  the  like  offence  before  a 
magistrate  with  the  consent  of  the  accused.  On  a  summary  conviction  the 
punishment  is  limited  to  that  specified  in  sec.  169  and  sec.  781  providing 
a  different  punishment  on  a  trial  before  a  magistrate  with  the  consent  oi 
the  accused  does  not  apply.    R.  v.  Jack  ( 1902 ) ,  5  Can.  Cr.  Cas.  304. 

The  consent  of  the  accused  is  not  necessary  to  the  jurisdiction  of  two 
justices  to  try  the  offence  under  sec.  169.  Semble,  if  the  charge  were  for 
an  assault  of  the  officer  in  the  performance  of  his  duty,  sees.  773  and  781 
would  then  apply  and  not  section  169.    Ibid. 

Qommittal  for  further  term  for  non-payment  of  fine.'] — ^The  second  sub- 
section states  two  methods  by  which  payment  of  the  fine  may  be  enforced. 
The  first  is  of  general  application^  i.e.,  a  warrant  of  distress.  The  second 
appears  to  be  limited  to  cases  in  which  imprisonment  is  conjointly  imposed 
in  the  first  instance  with  the  fine,  for  the  section  provides  that  the  person 
convicted  may  be  condemned  "in  addition  to  any  other  imprisonment  on  the 
same  conviction,"  to  committal  for  a  further  term,  etc.  See  R.  v.  Stafford 
(1898),  1  Can.  Cr.  Cas.  239  (N.S.). 

Paragraphs  (h)  and  (i).] — ^A  reference  to  sec.  773  shews  no  paragraphs 
lettered  (h)  or  (i).  There  were  such  in  the  Code  of  1892,  sec.  783  of 
which  is  the  basis  of  the  present  section  773.  On  the  revision  of  1906  the 
paragraphs  which  were  formerly  ( g ) ,  ( h )  and  ( i )  and  which  stated  separ- 
atelv  the  various  classes  of  offences  under  the  section  which  is  now  num- 
bered  235,  were  consolidated  in  the  present  paragraph  (g).  On  the  revision 
the  corresponding  alteration  in  this  section  was  evidently  overlooked. 


Theft,  false  782*  When  any  person  is  charged  before  a  magistrate  with 

andreoeivinfl  *^®**  ^^  ^^^^  having  obtained  property  by  false  pretenses,  or 
stolen  pro-     with  having  unlawfully  received  stolen  property,  and  the  value 
perty  exceed-  of  the  property  stolen,  obtained  or  received  exceeds  ten  dollars, 
doUarg.         ^^^  the  evidence  in  support  of  the  prosecution  is,  in  the  opinion 
of  the  magistrate,  sufficient  to  put  the  person  on  his  trial  for 
the  offence  charged,  such  magistrate,  if  the  case  appears  to  him 
to  be  one  which  may  properly  be  disposed  of  in  a  summary 
way,  shall  reduce  the  charge  to  writing,  and  shall  read  it  to  the 
said  person,  and,  unless  such  person  is  one  who,  under  section 
Procedure,     seven  hundred  and  seventy-five,  can  be  tried  summarily  with- 
out his  consent,  shall  then  put  to  him  the  question  mentioned  in 
section  seven  hundred  and  seventy-eight,  and  shall  explain  to 
him  that  he  is  not  obliged  to  plead  or  answer  before  such  magis- 
trate, and  that  if  he  does  not  plead  or  answer  before  him,  he 
will  be  committed  for  trial  in  the  usual  course.   63-64  V.,  c.  46, 
s.  3. 

Hard  labour.] — Section  1057  which  applies  to  all  imprisonments  under 
Part  XVI.  of  the  Code,  leaves  it  to  the  discretion  of  the  court  whether  the 
imprisonment  shall  be  with  or  without  hard  labour. 
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Theft  exceeding  $10.] — A  "magistrate'*  as  defined  by  sec.  771,  but  not 
being  a  police  or  stipendiary  magistrate  of  a  city  or  town  having  the  addi- 
tional jurisdiction  conferred  by  Code  sec.  777,  must  first  proceed  with  the 
charge  as  on  a  preliminary  enquiry  until  it  is  ascertained  whether  or  not 
the  evidence  for  the  prosecution  is  sufficient  to  put  the  accused  on  his  trial. 
If  the  magistrate  is  then  of  opinion  that  the  evidence  for  the  prosecution 
is  sufficient  to  put  the  accused  on  his  trial,  and  that  the  case  is  a  proper 
one  to  be  disposed  of  summarily,  he  may  proceed  as  authorized  under  Code 
sec.  782.    The  King  v.  Williams,  10  Can.  Cr.  Cas.  330,  11  B.C.R.  351. 

The  extended  jurisdiction  given  to  magistrates  of  cities  and  towns  under 
sec.  777  is  not  controlled  by  Code  sees.  782  and  783  as  regards  the  offences 
of  theft,  false  pretences  and  receiving,  where  the  value  exceeds  $10;  and  a 
magistrate  having  jurisdiction  under  sec.  777  may  proceed  to  try  such 
offences  without  the  preliminary  investigation  required  in  the  case  of  other 
magistrates  whose  jurisdiction  depends  upon  sec.  773.  R.  v.  McLeod 
(1906).  12  Can.  Cr.  Cas.  73   (N.S.). 

A  city  stipendiary  magistrate  is  not  bound  to  remand  the  accused 
under  Code  sec.  783,  upon  his  pleading  "not  guilty,"  but  has  a  jurisdiction, 
apart  from  sec.  783,  conferred  by  Code  sec.  777,  under  which  he  may  try 
the  charge  and  impose  the  same  punishment  as  might  be  imposed  by  a 
court  of  general  sessions  in  Ontario.  R.  v.  Bowers  (1903),  6  Can.  Cr.  Cas. 
264  (N.S.). 

788*  If  the  person  charged  as  mentioned  in  the  last  pre-  Consent  and 
ceding  section  consents  to  be  tried  by  the  magistrate,  the  magis-  *'^**^- 
trate  shall  then  ask  him  whether  he  is  guilty  or  not  guilty  of 
the  charge,  and  if  such  person  says  that  he  is  guilty,  the  magis- 
trate shall  then  cause  a  plea  of  guilty  to  be  entered  upon  the 
proceedings,  and  sentence  him  to  the  same  punishment  as  he 
would  have  been  liable  to  if  he  had  been  convicted  upon  indict- 
ment in  the  ordinary  way ;  and  if  he  says  that  he  is  not  guilty, 
he  shall  be  remanded  to  gaol  to  await  his  trial  before  him  in  the 
usual  course.    63-64  V.,  c.  46,  s.  3. 

The  direction  in  this  section  that  the  accused  shall  be  "remanded  to 
gaol  to  await  his  trial"  does  not  take  away  the  right  of  the  accused  to 
apply  for  and  be  granted  bail.    Senate  Debates  1899,  p.  547. 

On  a  charge  of  theft  where  the  value  exceeds  $10  and  the  accused  con- 
sents to  a  summary  trial  before  a  city  stipendiary  magistrate,  such  magis- 
trate is  not  bound  to  remand  him  under  Code  sec.  783,  upon  his  pleading 
"not  guilty,"  but  has  a  jurisdiction,  apart  from  sec.  783,  conferred  by 
Code  sec.  777,  under  which  he  may  try  the  charge  and  impose  the  same 
punishment  as  might  be  imposed  by  a  court  of  general  sessions  in  Ontario. 
The  King  v.  Bowers  (No.  2),  6  Can.  Cr.  Cas.  264. 

784.  If,  in  any  proceeding  under  this  Part,  it  appears  to  Magistrate 
the  magistrate  that  the  offence  is  one  which,  owing  to  a  previous  may  decide 
conviction  of  the  person  charged,  or  from  any  other  circum-  ^oed  sum^ 
stance,  ought  to  be  made  the  subject  of  prosecution  by  indict-  marily. 
ment  rather  than  to  be  disposed  of  summarily,  such  magistrate 
may,  before  the  accused  person  has  made  his  defence,  decide 

41^<;bim.  code. 
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not  to  adjudicate  summarily  upon  the  case;  but  a  previous 
conviction  shall  not  prevent  the  magistrate  from  trying  the 
offender  summarily^  if  he  thinks  fit  so  to  do.  55-56  V.,  c.  29, 
s.  791. 

Where  the  offence  is  one  which  may  be  summarily  tried  by  a  police 
magistrate  on  consent,  and  the  accused  has  consented  and  made  his  defence 
to  the  charge  and  been  acquitted,  it  is  no  longer  competent  for  the  magis- 
trate to  turn  the  proceedings  into  a  preliminary  inquiry  and  to  accept  the 
prosecutor's  recognizance  to  prefer  an  indictment.  R.  v.  Bums  (No.  2) 
(1901),  4  Can.  Cr.  Gas.  330  (Ont.). 

Election  of  186.  If,  when  his  consent  is  necessary,  the  person  charged 

to^be  stated^  elects  to  be  tried  before  a  jury,  the  ma^strate  shall  proceed 
on  warrant  to  hold  a  preliminary  inquiry  as  provided  in  Parts  XIII.  and 
mittid  XIV.,  and  if  the  person  charged  is  committed  for  trial,  shall 

state  in  the  warrant  of  copoimittal  the  fact  of  such  election 

having  been  made.    55-56  V.,  c.  29,  s.  792. 

Full  defence         786.  In  every  case  of  summary  proceedings  under  this  Part 
allowed.        ^^  person  accused  shall  be  allowed  to  make  his  full  answer 
and  defence,  and  to  have  all  witnesses  examined  and  cross- 
examined  by  counsel  or  solicitor.    55-56  V.,  c.  29,  s.  793. 

The  police  are  not  officers  of  the  Crown,  and  have  no  right  to  take  over 
a  prosecution  not  instituted  by  them,  nor  has  a  police  officer  any  right  to 
act  as  an  advocate  except  where  he  is  the  informant.  Webb  v.  Oatdilove, 
50  C.P.  795. 

Full  answer  and  defence.] — See  note  to  sec.  942. 

Proceeding  187,  Every  court  held  by  a  magistrate  for  the  purposes  of 

JSurt  ^         this  Part  shall  be  an  open  public  court.    55-56  V.,  c.  29,  s.  794. 

As  to  excluding  the  public  from  the  court  room  in  certain  cases,  see  sec. 
645,  and  as  to  trials  of  juveniles  under  the  age  of  sixteen  see  sec.  644. 

Procuring  788.  The  magistrate '  before  whom  any  person  is  charged 

attendance  under  the  provisions  of  this  Part  may,  by  summons  or,  by 
writing  under  his  hand,  require  the  attendance  of  any  person  as 
a  witness  upon  the  hearing  of  the  case,  at  a  time  and  place  to 
be  named  in  such  summons,  and  such  magistrate  may  bind,  by 
recognizance,  all  persons  whom  he  considers  necessary  to  be 
examined,  touching  the  matter  of  such  charge,  to  attend  at  the 
time  and  place  appointed  by  him  and  then  and  there  to  give 
evidence  upon  the  hearing  of  such  charge. 
By  warrant  2.  If  any  person  so  summoned,  or  required  or  bound  as  afore- 
said, neglects  or  refuses  to  attend  in  pursuance  of  such  sum- 
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mons  or  recognizance,  and  if  proof  is  made  of  such  person  if  simmiozifl 
having  been  duly  summoned  as  hereinafter  mentioned,  or  bound  disobeyed, 
by  recognizance  as  aforesaid,  the  magistrate  before  whom  such 
person  should  have  attended  may  issue  a  warrant  to  compel  his 
appearance  as  a  witness.    55-56  V.,  c.  29,  s.  795. 

See  also  sees.  672-678. 

789«  Every  summons  issued  under  the  provisions  of  this  Service  of 
Part  may  be  served  by  delivering  a  copy  of  the  summons  to  summons, 
the  person  summoned,  or  by  delivering  a  copy  of  the  summons 
to  some  inmate  of  such  person's  usual  place  of  abode  apparently 
over  sixteen  years  of  age. 

2.  Every  person  required  by  any  writing  under  the  hand  of  Writing 
the  magistrate  to  attend  and  give  evidence  as  aforesaid  shall  "Efficient, 
be  deemed  to  have  been  duly  summoned.      55-56  V.,  c.  29, 
8.  796. 

To  raise  the  question  whether  proper  service  has  been  made  and  juris- 
diction over  the  person  acquired,  certiorari  is  an  appropriate  remedy.  R.  v. 
Smith  L.R.  (1876),  10  Q.B.  604.  Appeal  is  not  an  adequate  remedy,  be- 
cause the  defendant,  in  order  to  assert  his  appeal,  gives  the  court  juris- 
diction over  his  person.  Re  Ruggles  (1902),  6  Can.  Cr.  Gas.  163  (N.S.); 
Rand  v.  Rockwell,  2  N.S.D.  199. 

In  R.  V.  Farmer,  [1892]  1  Q.B.  637,  a  certiorari  was  granted  because 
service  of  a  summons  was  made  at  a  house  which  the  defendant  had  left  for 
a  residence  in  America,  the  former  not  being  "his  last  place  of  abode." 
Lord  Esher,  M.R.,  said:  "If  there  was  no  service  of  the  summons,  the 
magistrate  had  no  jurisdiction  to  make  an  order  on  it." 

See  sec.  668,  which  provides  for  service  of  a  summons  on  preliminary 
enquiry  by  leaving  it  for  the  defendant  at  his  "last  or  most  usual  place  of 
abode." 

790«  Whenever  the  magistrate  finds  the  offence  not  proved,  Dismissal  of 
he  shall  dismiss  the  charge,  and  make  out  and  deliver  to  the  <^^arge. 
person  charged  a  certificate  under  his  hand  stating  the  fact  of 
such  dismissal.    55-56  V.,  c.  29,  s.  797. 

« 
791  •  Every  conviction  under  this  Part  shall  have  the  same  Effect  of 
effect  as  a  conviction  upon  indictment  for  the  same  offence,  conviction. 
55-56  v.,  c.  29,  s.  798. 

The  Superior  Court  of  the  Province  of  Quebec  has  no  jurisdiction  to 
quash  by  way  of  certiorari,  decisions  rendered  by  magistrates  sitting  for 
the  summary  trial  of  indictable  offences.  The  review  of  such  decisions  in 
ao  far  as  they  are  reviewable  belongs '  exclusively  to  the  Court  of  King's 
Bench  in  the  Province  of  Quebec.  The  King  v.  Marquis,  8  Can.  Cr.  Cas. 
346. 

In  The  Queen  v.  St.  Clair  (1900),  3  Can.  Cr.  Cas.  551,  it  was  objected 
that  the  conviction  could  not  be  reviewed  by  means  of  writs  of  habeas  corpus 
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and  certiorari.  The  conviction  in  that  case  proceeded  under  Part  XYl.  of 
the  Code,  upon  a  charge  the  jurisdiction  of  the  magistrate  to  try  which  is 
absolute  and  not  dependent  upon  the  consent  of  the  accused.  The  Ontario 
Court  of  Appeal  held  that  such  a  conviction,  although  a  record  or  matter 
of  record  in  the  sense  in  which  all  summary  convictions  by  justices  are  bo 
(Paley  on  Convictions,  5th  ed.,  pp.  167,  158),  is  of  a  different  character 
from  the  judgment  of  the  court  of  record  expressly  constituted  as  such 
under  the  speedy  trials  Part  of  the  Code,  and  that  there  was  no  reason 
why  it  should  not  be  enquired  into  upon  habeas  corpus  and  certiorari  in 
the  same  manner  and  to  the  same  extent  as  any  other  summary  conviction. 
The  judgment  also  points  out  that  while  sec.  701  says  that  a  conviction 
under  Part  XVI.  shall  have  the  same  effect  as  a  conviction  upon  an  indict- 
ment for  the  same  offence,  nevertheless  it  is  not  the  same  thing.  R.  v.  St. 
Clair,  3  Can.  Cr.  Cas.,  at  page  553. 

A  warrant  of  commitment  after  sentence  is  not  always  necessary  to 
sustain  the  imprisonment,  for  the  sentence  itself  may  be  a  sufficient  justi- 
fication of  the  imprisonment.  But  the  warrant  is  always  advisable  for  the 
protection  of  the  gaoler,'  in  anticipation  of  habeas  corpus  proceedings,  by 
giving  him  a  document  in  due  form,  which  he  .can  include  in  his  return  to 
the  writ  as  his  authority  or  warrant  for  the  detention.  The  person  in 
whose  custody  the  convicted  person  is  placed  in  execution  of  his  sentence 
cannot  be  taken  to  be  cognizant  of  all  the  proceedings.  It  is  enough  that 
the  court  had  authority  to  award  in  custody,  namely,  the  judgment  of  such 
for  which  he  detains  the  party  in  custody,  namely,  the  judgment  of  such 
a  court.    R.  v.  Suddis  (1801),  1  East  R.  306.  316. 

The  conviction  should  be  framed  in  such  terms  as  will  shew  upon  the 
face  of  it  that  what  was  charged  is  properly  the  subject  of  summary  trial. 
R.  V.  Clark   (1862),  21  U.C.Q.B.  562. 

Certificate  of       792*  Every  person  who  obtains  a  certificate  of  dismissal  or 
dismissal  or   jg  convicted  under  the  provisions  of  this  Part,  shall  be  released 

from  all  further  or  other  criminal  proceedings  for  the  same 

cause.    55-56  V.,  c.  29,  s.  799. 

This  spction,  formerly  sec.  45  of  32  &  33  Vict.,  ch.  20,  was  held  not  to  be 
ultra  vires  as  interfering  with  civil  rights.  Wilson  v.  Codyre  (1886),  26 
N.B.R.  516.  That  was  an  action  of  damages  for  assault  and  the  defendant 
pleaded  that  an  information  had  been  laid  against  him  by  plaintiff  before  a 
magistrate  in  respect  to  the  trespass  declared  on,  and  that  the  magistrate, 
after  hearing,  dismissed  the  information  and  gave  the  defendant  a  certificate 
of  dismissal,  whereby,  and  by  force  of  the  statute,  he  was  released  from  the 
action.  It  was  held  on  demurrer  that  the  plea  was  insufficient  in  not  stat- 
ing that  the  complainant  had  prayed  the  magistrate  to  proceed  summarily. 
Ibid. 

Result  of  793*  The  magistrate  adjudicating  under  the  provisions  of 

be"led^'*^^      this  Part  shall  transmit  the  conviction,  or  a  duplicate  of  the 

court  of         certificate  of  dismissal,  with  the  written  charge,  the  depositions 

sessions.        of  witnesses  for  the  prosecution  and  for  the  defence,  and  the 

statement  of  the  accused,  to  the  clerk  of  the  peace  or  other 

proper  officer  for  the  district,  city,  county  or  place  wherein  the 

offence  was  committed,  there  to  be  kept  by  the  proper  ofScer 

among  the  records  of  the  general  or  quarter  sessions  of  the 
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peace  or  of  any  court  discharging  the  functions  of  a  court  of 
general  or  quarter  sessions  of  the  peace.  63-64  V.,  c.  46,  s.  3; 
1  E.  VII.,  c.  42,  8.  2. 

A  signed  minute  of  adjudication  by  justices  endorsed  upon  the  original 
information  is  not  evidence  in  a  subsequent  prosecution  for  unlawfully 
being  at  large,  of  the  sentence  of  imprisonment  imposed  by  the  justices,  a 
formal  conviction  or  a  certified  copy  thereof  being  essential  for  that  pur- 
pose. An  amended  conviction  correcting  errors  of  form  in  a  defective  con- 
viction previously  transmitted  for  record  under  Code  sec.  703  may  be  filed 
at  any  time  before  the  first  conviction  is  attacked,  and  even  pending  the 
trial  of  a  charge  of  unlawfully  remaining  at  large  laid  under  the  defective 
conviction.    R.  v.  Taylor  (1906),  12  Can.  Cr.  Cas.  245  (Alta.). 

Process  of  execution  upon  a  conviction  may  be  issued  after  the  signing 
of  a  minute  of  adjudication  and  before  the  drawing  up  of  a  formal  con- 
viction.    Ibid. 

794.  A  copy  of  such  conviction,  or.  of  such  certificate  of  Evidence  of 
dismissal,  certified  by  the  proper  oflScer  of  the  court,  or  proved  conviction  or 
to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  con- 
viction or  dismissal  for  the  offence  mentioned  therein  in  any 
legal  proceedings.    55-56  V.,  c.  29,  s.  802. 

795«  The  magistrate  by  whom  any  person-  has  been  con-  Hestitu- 
victed  under  the  provisions  of  this  Part  may  order  restitution  *^®'^^^. 
of  the  property  stolen,  or  taken  or  obtained  by  false  pretenses, 
in  any  case  in  which  the  court,  before  whom  the  person  con- 
victed would  have  been  tried  but  for  the  provisions  of  this  Part, 
might  by  law  order  restitution.    55-56  V.,  c.  29,  s.  803. 

w 

See  sec.  1050. 

796«  Whenever  any  person  is  charged  before  any  justice  or  Remand  by 
justices,  with  any  offence  mentioned  in  section  seven  hundred  J*"^*^®  ^^ 
and  seventy-three,  and  in  the  opinion  of  such  justice  or  justices 
the  case  is  proper  to  be  disposed  of  summarily  by  a  magistrate, 
as  in  this  Part  provided,  the  justice  or  justices  before  whom 
such  person  is  so  charged  may,  if  he  or  they  see  fit,  remand 
such  person  for  trial  before  the  nearest  magistrate  in  like 
manner  in  all  respects  as  a  justice  or  justices  are  authori;zed  to 
commit  an  accused  person  for  trial  at  any  court :  Provided  that  Proviso, 
no  justice  or  justices,  in  any  province,  shall  so  remaod  any 
person  for  trial  before  any  magistrate  in  any,  other  province. 

2.  Any  person  so  remanded  for  trial  before  a  magistrate  in  Jurisdiction, 
any  city,  may  be  examined  and  dealt  with  by  the  said  magis- 
trate or  any  other  magistrate  in  the  same  city.    55-56  V.,  c.  29, 
8.  804. 


646  [§  197]  Criminal  Code.  Part  XVI. 

Provision  of        797.  When  any  of  the  offences  mentioned  in  paragraphs 
Part  XV.  as   ^^j  qj,  ffj  ^f  section  seven  hundred  and  seventy- three  is  tried 
applies         in  any  of  the  provinces  under  this  Part  an  appeal  shaU  lie  from 
a  conviction  for  the  offence  in  the  same  manner  as  from  sum- 
mary convictions  under  Part  XV.,  and  all  provisions  of  that 
Part  relating;  to  appeals  shall  apply  to  every  such  appeal: 
Exception.     Provided  that  in  the  province  of  Saskatchewan  or  Alberta  there 
shall  be  no  appeal  if  the  conviction  is  made  by  a  judge  of  a 
superior  court.    58-59  V.,  c.  40,  s.  1. 

The  wording  of  revised  sec.  797  seems  wide  enough  to  include  an  appeal 
from  a  city  police  magistrate  trying  a  case  under  sec.  777,  notwithstanding 
that  the  right  to  a  reserved  case  where  sec.  777  is  the  basis  of  jurisdiction, 
is  still  retained  in  sec.  1013.  It  would  therefore  appear  that  for  the  follow- 
ing offences,  theft  under  $10,  obtaining  money  or  property  under  $10  by 
false  pretences,  receiving  stolen  property  under  $10,  and  keeping  a  bawdy- 
house  (where  charged  as  an  indictable  offence)  there  will  be  the  option  of 
an  appeal,  upon  questions  of  law  only,  to  the  Court  of  Appeal  either  by 
case  reserved  or  by  special  leave,  or  of  an  appeal  upon  both  law  and  fact 
as  upon  an  appeal  from  a  summary  conviction,  if  the  summary  trial  is 
conducted  by  a  police  or  stipendiary  magistrate  under  the  powers  of  revised 
sec.  777. 

Part  XV.  or        198.  Except  as  specially  provided  for  in  tHe  two  last  pre- 

provisions      ceding  sections,  neither  the  provisions  of  this  Act  relating  to 

Uminary  in-  preliminary  inquiries  before  justices,  nor  of  Part  XV.,  shall 

quiriesnot     apply  to  any  proceedings  under  this  Part.     55-56  V.,  c.  29, 
to  apply.        g    gQg 

Forms  to  be         799«  A  conviction  or  certificate  of  dismissal  under  this  Part 

used.  may  be  in  the  form  55,  56,  or  57  applicable  to  the  case  or  to  the 

like  effect ;  and  whenever  the  nature  of  the  case  requires  it,  such 

Maybe  forms  may  be  altered  by  omitting  the  words  stating  the  consent 

altered.         Qf  ^q  person  to  be  tried  before  the  magistrate,  and  by  adding 

the  requisite  words,  stating  the  fine  imposed,  if  any,  and  the 

imprisonment,  if  any,  to  which  the  person  convicted  is  to  be 

subjected,  if  the  fine  is  not  sooner  paid.    55-56  V.,  c.  29,  s.  807. 

Form  of  conviction,'] — ^The  form  of  conviction  number  32  authoriae<l  by 
sec.  727  of  the  Ck>de  for  summary  convictions  differs  from  form  number  55 
for  summary  trials,  the  latter  containing  a  recital  that  the  defendant  was 
"charged  before  me."  If  the  stipendiary  magistrate  intends  to  proceed 
under  sec.  773.  upon  a  charge  which  may  be  prosecuted  either  under  that 
section  or  by  summary  conviction,  then  there  should  be  a  recital  in  the 
conviction  stating  the  defendant  to  have  been  "charged"  before  him.  R. 
V.  Carter   (1902),  5  Can.  Cr.  Cas.  401    (N.S.). 
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PART  XVII. 

TRIAL  OF  JUVENILE  OFFENDERS  FOR  INDICTABLE   OFFENCES. 

Interpretation. 

800*  (As  amended  1907).    In  this  Part,  unless  the  context  Deflnitiom. 
otherwise  requires, — 

(a)  *two  or  more  justices,'  or  *the  justices,'  includes,  «x^^^  ^^ 
(i)  in  the  provinces  of  Ontario  and  Manitoba,  any  judge  more 

of  the  county  court  being  a  justice,  police  magistrate  iS?^*5®®']  ^^ 
or  stipendiary  magistrate,  or  any  two  justices,  acting  uoes.^ 
within  the  limits  of  their  respective  jurisdictions, 

(ii)  in  the  province  of  Quebec,  any  two  or  ta.OTe  justices, 
the  sheriff  of  any  district,  except  Montreal  and  Quebec, 
the  deputy  sheriff  of  Gasp6,  and  any  recorder,  judge  of 
the  sessions  of  the  peace,  police  magistrate,  district  mag- 
istrate or  stipendiary  magistrate,  acting  within  the 
limits  of  their  respective  jurisdictions, 

(iii)  in  the  provinces  of  Nova  Scotia,  New  Brunswick, 
Prince  Edward  Island  and  British  Columbia,  any  func- 
tionary or  tribunal  invested  by  the  proper  legisdative 
authority  with  power  to  do  acts  usually  required  to  be 
done  by  two  or  more  justices, 

(iv)  in  the  provinces  of  Saskatchewan  and  Alberta,  a 
judge  of  any  district  court  or  any  two  justices,  or  any 
police  magistrate  or  other  functionary  or  tribunal  hav- 
ing the  powers  .of  two  justices,  and  acting  within  the 
local  limits  of  his  or  its  jurisdiction, 

(v)  in  the  Northwest  Territories,  any  stipendiary  magis- 
trate, any  two  justices  sitting  together,  and  any  func- 
tionary or  tribunal  having  the  powers  of  two  justices, 
and 

(vi)  in  the  Yukon  Territory,  any  judge  of  the  Territorial 
Court,  any  two  justices  sitting  together,  and  any  func- 
tionary or  tribunal  having  the  powers  of  two  justices; 

(b)  *the  common  gaol  or  other  place  of  confinement'  in-  'Common 
eludes  any  reformatory  prison  provided  for  the  reception  gaol.' 

of  juvenile  offenders  in  the  province  in  which  the  convic- 
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tion  referred  to  takes  place,  and  to  which,  by  the  law  of 
that  province,  the  offender  may  be  sent.  55-56  V.,  c.  29, 
s.  809;6&7E.  VIL,  c.  45,  s.  6. 

Application  of  Part, 

Nottocer-  801.  The  provisions  of  this  Part  shall  not  apply  to  any 

1*^5??®''^*  offence  committed    in  the    province  of    British  Columbia  or 
P.E.i.  Prince  Edward  Island,  punishable  by  imprisonment  for  two 

years  and  upwards ;  and  in  such  provinces  it  shall  not  be  neces- 
sary to  transmit  any  recognizance  to  the  clerk  of  the  peace  or 
other  proper  officer.    55-56  V.,  c.  29,  s.  829. 


Theft  by 
person  not 
over  sixteen. 


Jurisdiction. 

802*  Every  person  charged  with  having  committed,  or 
having  attempted  to  commit  any  oflfence  which  is  theft,  or  pun- 
ishable as  theft,  and  whose  age,  at  the  period  of  the  commission 
or  attempted  commission  of  such  oflfence,  does  not,  in  the  opin- 
ion of  the  justice  before  whom  he  is  brought  or  appears,  exceed 
the  age  of  sixteen  years,  shall,  upon  conviction  thereof  in  open 
court,  upon  his  own  confession  or  upon  proof,  before  any  two 
or  more  justices,  be  committed  to  the  common  gaol  or  other  place 
of  confinement  within  the  jurisdiction  of  such  justices,  there  to 
be  imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  three  months,  or,  in  the  discretion  of  such  justices, 
shall  forfeit  and  pay  such  sum,  not  exceeding  twenty  dollars, 
as  such  justices  adjudge.    55-56  V.,  c.  29,  s.  810. 

Theft  by  juveniles,] — ^This  section  (unlike  sec.  773  in  the  summary 
trials  Part)  makes  no  reference  to  the  value  of  the  thinff  stolen.  The  iuris- 
diction  to  try,  and  to  sentence  a  juvenile  for  any  offence  within  sec.  802,  is 
given  irrespective  of  the  value  of  the  thin^  stolen.  Under  thi^  Part  of 
the  Code,  however,  which  relates  wholly  to  juvenile  offenders,  he  has  the 
right  to  elect  to  be  tried  by  a  jury,  and,  in  that  event,  he  could  not  be 
tried  summarily. 

The  power  of  determining  the  age  or  apparent  age  of  the  accused  is 
given  exclusively  to  the  justice;  and  a  conviction  will  not  be  held  bad  for 
the  omission  to  state  that  the  accused  is  under  the  age  of  sixteen  years. 
R.  V.  Quinn  (1900),  36  Can.  Law  Jour.  644  (N.S.). 

If  the  charge  be  of  an  offence  over  which,  if  the  offence  charged  be  true 
in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's  jurisdiction  can- 
not be  made  to  depend  upon  the  truth  or  falsehood  of  the  facts,  or  upon  the 
evidence  being  sufficient  or  insufficient  to  establish  the  corpus  delicti 
brought  under  investigation.  Cave  v.  Mountain,  1  M.  &  G.  257.  And  on 
a  habeas  corpus  to  which  a  proper  commitment  in  execution  is  returned, 
the  court  never  enters  into  the  question  whether  the  magistrate  has  drawn 
the  right  conclusion  from  the  evidence,  when  there  was  evidence.  R.  v. 
Munro  (1864),  24  U.C.Q.B.  44. 
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No  conviction  under  Part  XVII.  shall  be  quashed  for  want  of  form  or 
be  removed  by  certiorari  or  otherwise  into  any  court  of  record;  and  no 
warrant  of  commitment  under  the  said  Part  shall  be  held  void  by  reason 
of  any  defect  therein,  if  it  is  therein  alleged  that  the  person  has  been  con- 
victed and  there  is  a  good  and  valid  conviction  to  sustain  the  same.  Code 
sec.  1123. 

Common  gaol  or  other  place  of  confinement.] — This  expression  is  defined 
as  to  Part  XVII.  by  sec.  801  (b) . 

808*  The  provisions  of  this  Part  shall  not  authorize  two  No  imprison- 
or  more  justices  to  sentence  offenders  to  imprisonment  in  a™®^*^'!^®- 
reformatory  in  the  province  of  Ontario.    55-56  V.,  c.  29,  s.  830.  (^S?i^7 '" 

804.  Nothing  in  this  Part  shall  prevent  the  summary  con-  Not  to  pre- 
viction  of  any  person  who  may  be  tried  thereunder  before  one  ^^^^  "'"°* 
or  more  justices,  for  any  offence  for  which  he  is  liable  to  be  so  victk»n°^ 
convicted  under  any  other  Part  of  this  Act  or  under  any  other 
Act.    55-56  v.,  c.  29,  s.  831. 

Procedure, 

805*  Whenever  any  person,  whose  age  is  alleged  not  to  Procuring 
exceed  sixteen  years,  is  charged  with  any  offence  mentioned  in  appearance 
section  eight  hundred  and  two,  on  the  oath  of  a  credible  witness, 
before  any  justice,  such  justice  may  issue  his  summons  or  war- 
rant, to  summon  or  to  apprehend  the  person  so  charged,  to 
appear  before  any  two  justices,  at  a  time  and  place  to  be  named 
in  such  summons  or  warrant.    55-56  V.,  c.  29,  s.  811. 

806*  Any  justice,  if  he  thinks  fit,  may  remand  for  further  Remand  of 
examination  or  for  trial,  or  suffer  to  go  at  large,  upon  his  find-  accused, 
ing  sufficient  sureties,  any  such  person  charged  before  him  with 
any  offence  aforesaid. 

2.  Every  such  surety  shall  be  bound  by  recognizance  condi-  Sureties 
tioned  for  the  appearance  of  such  person  before  the  same  or  bound  by 
some  other  justice  or  justices  for  further  examination,  or  for  a^cw?** 
trial  before  two  or  more  justices  as  aforesaid,  or  for  trial  by 
indictment  at  the  proper  court  of  criminal  jurisdiction,  as  the 

case  may  be. 

3.  Every  such  recognizance  may  be  enlarged  from  time  to  Recognlzan- 
time,  by  any  such  justice  or  justices  to  such  further  time  as  ce^  enlarged, 
he  or  they  appoint ;  and  every  such  recognizance  not  so  enlarged 

shall  be  discharged  without  fee  or  reward,  when  the  person  has 
appeared  according  to  the  condition  thereof.  $5-56  V.,  c.  29, 
s.  812. 
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Objection  of 
accused  or 
parent  or 
guardian. 


Election.  807.  The  jiistices  before  whom  any  person  is  charged  and 

proceeded  against  under  the  provisions  of  this  Part,  before 
such  person  is  asked  whether  he  has  any  cause  to  show  why 
he  should  not  be  convicted,  shall  address  the  person  so  charged 
in  these  words,  or  words  to  the  like  eflPect: — 

*We  shall  have  to  hear  what  you  wish  to  say  in  answer  to 
the  charge  against  you ;  but  if  you  wish  to  be  tried  by  a  jury, 
you  must  object  now  to  our  deciding  upon  it  at  once.' 

2.  And  if  such  person,  or  a  parent  or  guardian  of  such  per- 
son, then  objects,  no  further  proceedings  shall  be  had  under 
the  provisions  of  this  Part;  but  the  justices  may  deal  with 
the  case  according  to  the  provisions  set  out  in  Parts  XIII.  and 
XIV.,  as  if  the  accused  were  before  them  thereunder.  55-56 
v.,  c.  29,  s.  813. 

The  Parts  of  the  Code  here  referred  to  are  those  relating;  to  prelimin- 
ary enquiries  before  justices  for  indictable  offences,  Part  Xin.,  as  to  com- 
pelling the  appearance  of  the  accused,  comprising  Code  sees.  646-667  and 
Part  XIV.,  as  to  the  procedure  on  the  appearance  of  the  accused  before  a 
justice,  comprising  Code  sees.  668-704. 

As  to  the  trial  of  juveniles  without  publicity  see  sees.  644  and  646. 

When  808.  If  the  justices  are    of   opinion,  before    the    person 

notlMs tried  charged  has  made  his  defence,  that  the  charge  is,  from  any 
circumstance,  a  fit  subject  for  prosecution  by  indictment,  or  if 
the  person  charged,  upon  being  called  upon  to  answer  the 
charge,  objects  to  the  case  being  summarily  disposed  of  under 
the  provisions  of  this  Part,  the  justices  shall  not  deal  with  it 
summarily,  but  may  proceed  to  hold  a  preliminary  inquiry  as 
provided  for  in  Parts  XIII.  and  XIV. 

2.  In  case  the  accused  has  elected  to  be  tried  by  a  jury,  the 
justices  shall  state  in  the  warrant  of  conmiitment  the  fact  of 
such  election  having  been  made.    55-56  V.,  c.  29,  s.  814. 


summarily. 


Election  to 
be  stated  in 
warrant. 


Summons  to 
witness. 


809.  Any  justice  may,  by  summons  or  by  writing  under 
his  hand,  require  the  attendance  of  any  person  as  a  witness 
upon  the  hearing  of  any  case  before  two  justices,  under  the 
authority  of  this  Part,  at  a  time  and  place  to  be  named  in  such 
summons.    55-56  V.,  c.  29,  s.  815. 

Binding  over        810.  Any  such  justice  may  require  and  bind  by  recogni- 

witness.        zance  every  person  whom  he  considers  necessary  to  be  examined, 

touching  the  matter  of  such  charge,  to  attend  at  the  time  and 

place  appointed  by  him  and  then  and  there  to  give  evidence 

upon  the  hearing  of  such  charge.    55-56  V.,  c.  29,  s.  816. 
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811.  If  any  person  summoned  or  required  or  bound,  as  Warrant 
aforesaid,,  neglects  or  refuses  to  attend  in  pursuance  of  such  J^®^ ^^*°®" 
summons  or  recognizance,  and  if  proof  is  given  of  such  person  Bummons. 
having   been    duly   summoned,    as   hereinafter    mentioned,    or 

bound  by  recognizance,  as  aforesaid,  either  of  the  justices  before 
whom  any  such  person  should  have  attended,  may  issue  a  war- 
rant to  compel  his  appearance  as  a  witness.  55-56  V.,  c.  29, 
8.  817. 

812.  Every  summons  issued  under  the  authority  of  this  Service  of 
Part  may  be  served  by  delivering  a  copy  thereof  to  the  person,  •^»™™^»»- 
or  to  some  inmate,  apparently  over  sixteen  years  of  age,  at  such 
person's  usual  place  of  abode,  and  every  person  so  required  by 

any  writing  under  the  hand  or  hands  of  any  justice  or  justices 
to  attend  and  give  evidence  as  aforesaid,  shall  be  deemed  to 
have  been  duly  summoned.    55-56  V.,  c.  29,  s.  818. 

818.  If  the  justices  upon  the  hearing  of  the  case  deem  the  Discharge  of 
offence  not  proved,  or  that  it  is  not  expedient  to  inflict  any  accused, 
punishment,  they  shall  dismiss  the  person  charged,  and  make 
out  and  deliver  to  him  a  certificate  in  the  form  58,  or  to  the 
like  effect,  under  the  hands  of  such  justices,  stating  the  fact  of 
such  dismissal :  Provided  that  if  the  dismissal  shall  be  on  ac-  Sureties  for 
count  only  of  it  being  deemed  inexpedient  to  inflict  any  punish-  ^^  behavi- 
ment  the  accused  shall  be  discharged  only  on  his  finding  sure- 
ties for  his  good  behaviour.    55-56  V.,  c.  29,  s.  819. 

814.  The  justices  before  whom  any  person  is  summarily  Form  of 
convicted  of  any  offence  in  this  Part  previously  mentioned,  may  <^»^ction. 
cause  the  conviction  to  be  drawn  up  in  form  59,  or  in  any  other 
form  to  the  same  effect,  and  the  conviction  shall  be  good  and 
effectual  to  all  intents  and  purposes.    55-56  Y.,  c.  29,  s.  820. 

By  the  Dominion  Acts  of  1890,  ch.  37,  sec.  34,  it  was  enacted,  that  when- 
ever any  boy  who  is  a  Protestant  and  a  minor,  apparently  under  the  age 
of  16  years,  is  convicted  in  Nova  Scotia  of  any  offence  for  which,  by  law, 
be  is  liable  to  imprisonment,  the  judge,  etc.,  by  whom  he  is  so  convicted, 
may  sentence  such  boy  to  be  detained  in  the  Halifax  Industrial  School,  for 
any  term  not  exceeding  five  years,  and  not  less  than  two  years. 

Defendant  was  convicted  in  the  police  court  of  the  City  of  Halifax, 
before  the  stipendiary  magistrate  for  the  city,  for  unlawfully  entering  a 
vessel  lying  at  one  of  the  wharves,  and  stealing  therefrom  a  sum  of  money, 
the  property  of  the  master  of  the  vessel  and  for  this  offence  it  was  ad- 
judged that  he  be  imprisoned  in  the  Halifax  Industrial  School  for  the  space 
of  three  years. 

Defendant's  discharge  was  sought  upon  habeas  corpus,  on  the  grounds, 
(a)  that  the  conviction  and  commitment  did  not  shew  that  defendant  was 
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a  Protestant,  or,  (b)  that  he  was  under  the  age  of  sixteen  years.  Held, 
dismissing  the  application,  that  it  was  not  necessary,  in  the  conviction,  to 
refer  to  the  age  of  the  party  or  the  opinion  of  the  justice  on  that  subject, 
the  intention  of  the  statute  being,  no  doubt,  to  dispense  with  recitals  or 
averments  in  the  particulars  mentioned.  Held,  also,  that  the  power  of  de- 
termining the  age,  or  apparent  age,  of  the  party  before  him,  being  given 
exclusively  to  the  justice,  it  was  only  reasonable  to  assume  that  the  power 
so  given  had  been  followed.  Held,  also,  that  as  the  questions  of  the  age 
of  the  party,  and  whether  he  was,  or  was  not,  a  Protestant,  could  not.  or 
need  not,  be  enquired  into  on  the  trial  of  the  offence,  they  would  properly 
form  a  subject  of  enquiry  on  the  part  of  the  justice  after  the  conviction 
and  before  sentence,  and  it  would  not,  therefore,  be  necessary  to  refer  to 
them  in  the  conviction.    Queen  v.  Brine,  33  N.S.R.  43. 

In  another  Nova  Scotia  case,  the  defendant  was  convicted  before  the 
stipendiary  magistrate  of  the  City  of  Halifax  of  the  offence  of  stealing  the 
sum  of  $30  and  was  sentenced  to  be  imprisoned  for  the  term  of  three  years 
in  the  Halifax  Industrial  School,  a  reformatory  for  boys  of  the  Protestant 
faith.  His  discharge  was  sought  upon  habeas  corpus  on  the  grounds  that 
the  conviction  did  not  shew  that  defendant  was  a  Protestant  or  that  he 
was  under  the  age  of  sixteen  years.  The  application  was  refused,  the  court 
holding  that  the  intention  of  sec.  814  was  to  dispense  with  recitals  and 
averments  in  the  particulars  mentioned  and  that  the  words  "shall  be  good 
and  effectual  to  all  intents  and  purposes"  might  be  regarded  as  the  equival- 
ent of  a  legislative  declaration  that  it  should  not  be  necessary  to  refer  in 
the  conviction  to  the  age  of  the  party,  or  to  the  justice's  opinion  on  that 
subject.    R.  V.  Quinn  (1900),  36  Can.  Law  Jour.  644. 

815.  Every  person  who  obtains  such  certificate  of  dismissal, 
or  is  so  convicted,  shall  be  released  from  all  further  or  other 
criminal  proceedings  for  the  same  cause.  55-56  V.,  c.  29, 
s.  821. 

This  section  is  similar  to  sec.  792  in  Part  XVI.  aa  to  sununary  trials. 
See  note  to  sec.  792. 

816.  The  justice  before  whom  any  person  is  convicted  under 
the  provisions  of  this  Part  shall  forthwith  transmit  the  con- 
viction and  recognizances  to  the  clerk  of  the  peace  or  other 
proper  officer,  for  the  district,  city,  county  or  union  of  counties 
wherein  the  offence  was  committed,  there  to  be  kept  by  the 
proper  officer  among  the  records  of  the  court  of  general  or 
quarter  sessions  of  the  peace,  or  of  any  other  court  discharging 
the  functions  of  a  court  of  general  or  quarter  sessions  of  the 
peace.    55-56  V.,  c.  29,  s.  822. 

817.  No  conviction  under  the  authority  of  this  Part  shall 
be  attended  with  any  forfeiture,  except  such  penalty  as  is 
impased  by  the  sentence ;  but  whenever  any  person  is  adjudged 
guilty  under  the  provisions  of  this  Part,  the  presiding  justice 
may  order  restitution  of  property  in  respect  of  which  the  offence 
was  committed,  to  the  owner  thereof  or  his  representatives. 
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2.  If  such  property  is  not  then  forthcoming,  the  justices,  Value  of 
whether  they  award  punishment  or  not,  may  inquire  into  and  ord^ed^o 
ascertain  the  value  thereof  in  money ;  and,  if  they  think  proper,  be  paid, 
order  payment  of  such  sum  of  money  to  the  true  owner,  by  the 
person  convicted,  either  at  one  time  or  by  instalments,  at  such 
periods  as  the  justices  deem  reasonable. 

3.  The  person  ordered  to  pay  such  sum  may  be  sued  for  the  Recovery  of 
same  as  a  debt  in  any  court  in  which  debts  of  the  like  amount  "*™®' 
are,  by  law,  recoverable,  with  costs  of  suit,  according  to  the 
practice  of  such  court.    55-56  V.,  c.  29,  s.  824. 

See  also  sees.  1049  and  1050  as  to  restitution  of  property  and  compensa- 
tion in  certain  cases. 

818.  Whenever  the  justices  adjudge  any  oflFender  to  forfeit  Proceedings 
and  pay  a  pecuniary  penalty  under  the  authority  of  this  Part,  ^^c*"®    . 
and  such  penalty  is  not  forthwith  paid,  they  may,  if  they  deem  not  paid. 

it  expedient,  appoint  some  future  day  for  the  payment  thereof, 
and  order  the  offender  to  be  detained  in  safe  custody  until  the 
day  so  appointed,  unless  such  offender  gives  security  to  the 
satisfaction  of  the  justices,  for  his  appearance  on  such  day; 
and  the  justices  may  take  such  security  by  way  of  recognizance 
or  otherwise  in  their  discretion. 

2.  If  at  any  time  so  appointed  such  penalty  has  not  been  Commitment 
paid,  the  same  or  any  other  justices  may,  by  warrant  under  to  g*o'- 
their  hands  and  seals,  commit  the  offender  to  the  common  gaol 
or  other  place  of  confinement  within  their  jurisdiction,  there  to 
remain  for  any  time  not  exceeding  three  months,  reckoned  from 
the  day  of  such  adjudication.    55-56  V.,  c.  29,  s.  825. 

819.  The  justices  before  whom  any  person    is    prosecuted  Costs. 
or  tried  for  any  offence  cognizable  under  this  Part  may,  in  their 
discretion,  at  the  request  of  the  prosecutor  or  of  any  other 
person  who  appears  on  recognizance  or  summons  to  prosecute 

or  give  evidence  against  such  person,  order  payment  to  the  Order  for 
prosecutor  and  witnesses  for  the  prosecution,  of  such  sums  asP*y°*®"*- 
to  them  seem  reasonable  and  suf&cient,  to  reimburse  such 
prosecutor  and  witnesses  for  the  expenses  they  have  severally 
incurred  in  attending  before  them,  and  in  otherwise  carrying  on 
such  prosecution,  and  also  to  compensate  them  for  their  trouble 
and  loss  of  time  therein,  and  to  the  constables  and  other  peace 
officers  payment  for  the  apprehension  and  detention  of  any 
persons  so  charged. 
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2.  The  justices  may,  although  no  conviction  takes  place, 
order  all  or  any  of  the  payments  aforesaid  to  be  made,  when 
they  are  of  opinion  that  the  persons,  or  any  of  them,  have  acted 
in  good  faith.    55-56  V.,  c.  29,  s.  826. 

820.  The  amount  of  expenses  of  attending  before  the  jus- 
tices and  the  compensation  for  trouble  and  loss  of  time  there- 
in, and  the  allowances  to  the  constables  and  other  peace  officers 
for  the  apprehension  and  detention  of  the  offender,  and  the 
allowances  to  be  paid  to  the  prosecutor,  witnesses  and  constables 
for  attending  at  the  trial  or  examination  of  the  offender,  shall 
be  ascertained  by  and  certified  under  the  hands  of  such  justices. 

2.  The  amount  of  the  costs,  charges  and  expenses  attending 
any  such  prosecution,  to  be  allowed  and  paid  as  aforesaid,  shall 
not  in  any  one  case  exceed  the  sum  of  eight  dollars.  55-56  Y., 
c.  29,  s.  828. 


On  officer. 


Order  for  821.  Every  such  order  of  payment  to  any  prosecutor  or 

payment.  other  person,  after  the  amount  thereof  has  been  certified  by 
the  proper  justices  as  aforesaid,  shall  be  forthwith  made  out 
and  delivered  by  the  said  justices  or  one  of  them,  or  by  the 
clerk  of  the  peace  or  other  proper  officer,  as  the  case  may  be, 
to  such  prosecutor  or  other  person,  upon  such  clerk  or  officer 
being  paid  his  lawful  fee  for  the  same,  and  shall  be  made  upon 
the  officer  to  whom  fines  imposed  under  the  authority  of  this 
Part  are  required  to  be  paid  over  in  the  district,  city,  county 
or  union  of  counties  in  which  the  offence  was  committed,  or 
was  supposed  to  have  been  committed. 
Officer  must         2.  Such  officer  shall  upon  sight  of  every  such  order,  forth- 

of  order"**^^*  ^^^^  P*^  ^°  *^^  person  named  therein,  or  to  any  other  person 
duly  authorized  to  receive  the  same  on  his  behalf,  out  of  any 
moneys  received  by  him  under  this  Part,  the  money  in  such 
order  mentioned,  and  he  shall  be  allowed  the  same  in  his  ac- 
counts of  such  moneys.    55-56  V.,  c.  29,  s.  828. 
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PAET  XVIII. 

SPEEDY  TRIALS  OF  INDICTABLE  OPPENCBS. 

Application  of  Part 

822.  (As  amended  1907).     The  provisions  of  this  Part  do  Part  only  of 
not  apply  to  the  Northwest  Territories  or  the  Yukon  Territory.  Canada. 
55-56  v.,  c.  29,  s.  762 ;  6  &  7  E.  VII.,  c.  45,  s.  6. 

Interpretation. 

828«  {As  amended  1907).    In  this  Part,  unless  the  context  Definitions, 
otherwise  requires, — 

(a)  'judge'  means  and  includes,  'Judge.' 

(i)  in  the  province  of  Ontario,  any  judge  of  a  county  or 
district  court,  junior  judge  or  deputy  judge  authorized 
to  act  as  chairman  of  the  general  sessions  of  the  peace, 

(ii)  in  the  province  of  Quebec,  in  any  district  wherein 
there  is  a  judge  of  the  sessions  of  the  peace,  such  judge 
of  sessions,  and,  in  any  district  wherein  there  is  no 
judge  of  the  sessions  of  the  peace  but  wherein  there  is 
a  district  magistrate,  such  district  magistrate  or  any 
judge  of  sessions  of  the  peace,  and,  in  any  district 
wherein  there  is  no  judge  of  sessions  of  the  peace  and 
no  district  magistrate,  any  judge  of  the  sessions  of  the 
peace,  or  the  sheriff  of  such  district, 

(iii)  in  each  of  the  provinces  of  Nova  Scotia,  New  Bruns- 
wick and  Prince  Edward  Island,  any  judge  of  a  county 
court, 

(iv)  in  the  province  of  Manitoba,  the  Chief  Justice,  or  a 
puisne  judge  of  the  Court  of  King's  Bench,  or  any  judge 
of  a  county  court, 

(v)  in  the  province  of  British  Columbia,  the  Chief  Justice 
or  a  puisne  judge  of  the  Supreme  Court,  or  any  judge 
of  a  county  court, 

(vi)  in  the  provinces  of  Saskatchewan  and  Alberta,  a 
judge  of  the  Supreme  Court  of  the  province  or  of  any 
district  court ; 
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(b)  *  county  attorney'  or  *  clerk  of  the  peace*  includes,  in 
the  province  of  Ontario,  the  County  Crown  Attorney,  in 
the  provinces  of  Nova  Scotia  and  Prince  Edward  Island, 
any  clerk  of  a  county  court,  and,  in  the  province  of  Mani- 
toba, any  Crown  Attorney,  the  prothonotary  of  the  Court 
of  King's  Bench,  and  any  deputy  prothonotary  thereof, 
any  deputy  clerk  of  the  peace,  and  the  deputy  clerk  of 
the  C/rown  and  pleas  for  any  district  in  the  said  province, 
and,  in  the  provinces  of  Saskatchewan  and  Alberta,  any 
local  registrar,  clerk  or  deputy  clerk  of  the  Supreme  Court 
of  the  province  or  any  clerk  or  acting  clerk  of  a  district 
court  or  any  person  conducting  under  proper  authority 
the  Crown  business  of  the  court.  55-56  V.,  c.  29,  s.  763; 
58-59  v.,  c.  40,  s.  1 ;  63-64  V.,  c.  46,  s.  3 ;  6  &  7  E.  VII., 
c.  8,  and  Ibid.,  c.  45,  s.  6. 

Speedy  trials.]— The  Speedy  Trials  Act,  52  Vict,  ch.  47  (D.),  from 
which  Part  XVIII.  is  derived,  is  not  a  statute  conferring  jurisdiction,  but 
is  an  exercise  of  the  power  of  Parliament  to  regulate  criminal  procedure. 
In  re  County  Courts  of  British  Columbia   (1892),  21  Can.  S.C.R.  446. 

Whether  the  judge  presiding  at  the  trial  had  jurisdiction  to  summarily 
try  the  defendants  under  this  Part  of  the  Code  is  a  "question  of  law"  under 
sec.  1014  and  may  be  the  subject  of  a  reserved  case.  R.  v.  Paquin  (1898), 
2  Can.  Cr.  Cas.   134    (Que.). 

Under  certain  conditions,  a  trial  without  a  jury  may  be  had  before  a 
judge  of  sessions  or  county  judge,  and  such  a  trial  is  technically  called  a 
spe^y  trial.  The  right  to  obtain  a  speedy  trial  is  conferred  by  Part  XVIII. 
of  the  Criminal  Code,  and  such  right  is  strictly  restricted  and  limited  by 
its  provisions.  The  offence  must  be  one  which  is  triable  before  a  court  of 
general  or  quarter  sessions  of  the  peace,  the  accused  must  be  in  custody 
awaiting  trial,  he  must  be  charged  by  the  judge  of  sessions  with  the  offence, 
which  must  be  described  to  him,  he  must  elect  to  be  forthwith  tried  before 
the  judge  without  a  jury  or  to  remain  in  custody  or  under  such  bail  as 
may  be  subsequently  granted,  to  be  tried  in  the  ordinary  way  by  the  court 
having  criminal  jurisdiction  over  the  offence,  and  in  the  event  of  an  option 
for  a  speedy  trial  an  entry  of  his  consent  must  be  made  of  record.  In  the 
event  of  the  prisoner  having  elected  to  be  tried  by  jury,  he  may  at  any 
time  before  his  trial  has  commenced  re-elect  and  ask  for  a  "speedy  trial." 
Section  828;  R.  v.  Komiensky  (No.  2),  7  Can.  Cr.  Cas.  27   (Que.).' 

The  procedure  of  Part  XVIII.  as  to  "speedy  trials"  in  the  provinces  ap- 
plies to  all  cases  which  are  mentioned  in  sec.  582  of  the  Code  as  being 
within  the  jurisdiction  of  the  general  sessions  of  the  peace,  i.e.,  indictable 
offences  with  the  exception  of  those  specified  in  sec.  583.  The  exceptions 
include  treason  and  various  offences  against  the  Government,  murder,  rape, 
defamatory  libel,  combinations  in  restrain  of  trade,  and  certain  indict- 
ments under  the  Dominion  Elections  Act. 

In  any  Act  in  which  reference  is  made  to  "The  Speedy  Trials  Act"  the 
same  shall  be  construed,  unless  the  context  requires  otherwise,  as  if  such 
reference  were  to  Part  XVIII.  of  the  Criminal  Code,  1906.  Interpretation 
Act,  R.S.C.  1906,  ch.  1,  sec.  29. 

Jurisdiction  of  county  fudges.] — The  jurisdiction  of  every  county  court 
judge  shall  extend  and  shall  be  deemed  to  have  always  extended  to  any  ad- 
ditional territory  annexed  by  the  provincial  legislature  to  the  county  or  dis- 
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trict  for  which  he  was  or  is  appointed,  to  the  same  extent  as  if  he  were 
originally  appointed  for  a  county  or  district  including  such  additional  ter- 
ritory.   The  Judges  Act,  R.S.C.  1906,  ch.  138,  sec.  30. 

It  shall  be  competent  to  any  county  court  judge  to  hold  any  of  the 
eourts  in  any  county  or  district  in  the  province  in  which  he  is  appointed, 
or  to  perform  any  other  duty  as  a  county  court  judge  in  any  such  county 
or  district,  upon  being  required  so  to  do  by  an  order  of  the  Grovernor-in- 
Council  made  at  the  request  of  the  Lieutenant-Governor  of  such  province. 

(2.)  The  judge  of  any  county  court  may,  without  any  such  order,  per- 
form any  judicial  duties  in  any  county  or  district  in  the  province  on  being 
requested  so  to  do  by  the  county  court  judge  to  whom  the  duty  for  any 
reason  belongs. 

(3.)  The  judge  so  required  or  requested  as  aforesaid  shall,  while  acting 
in  pursuance  of  such  requisition  or  request,  be  deemed  to  be  a  judge  of  the 
county  court  of  the  county  or  district  in  which  he  is  so  required  or  re- 
quested to  act,  and  shall  have  all  the  powers  of  such  judge.  R.S.C.  1906, 
ch.  138,  sec.  31. 

Any  retired  county  court  judge  of  a  province  may  hold  any  court  or 
perform  any  other  duty  of  a  county  court  judge  in  any  county  or  district 
of  the  province  on  being  authorized  so  to  do  by  an  order  of  the  Governor- in- 
Ck>uncil,  made  at  the  request  of  the  Lieutenant-Governor  of  such  province; 
and  such  retired  judge  while  acting  in  pursuance  of  such  order  shall  be 
deem^  to  be  a  judge  of  the  county  or  district  in  which  he  acts  in  pur- 
suance of  the  order,  and  shall  have  all  the  powers  of  such  judge.  R.S.C. 
1006,  ch.  138,  sec.  32. 

Jurisdiction, 

m 

824.  (As  amended  1907).  The  judge  sitting  on  any  trial  Judge  a 
under  this  Part,  for  all  the  purposes  thereof  and  proceedings  ^^^^^ 
connected  therewith  or  relating  thereto,  shall  be  a  cpurt  of 
record,  and  in  every  province  of  Canada,  except  the  pro\^nces 
of  Quebec,  Saskatchewan  and  Alberta,  such  court  shall  be  called 
the  County  Court  Judge's  Criminal  Court  of  the  county  or 
union  of  counties  or  judicial  district  in  which  the  same  is  held. 

2.  In  the  province  of  Saskatchewan  such  court  shall  be  called 
the  District  Court  Judge's  Criminal  Court,  and  in  the  province 
of  Alberta,  the  District  Judge's  Criminal  Court  of  the  district 
in  which  the  same  is  held. 

3.  The  record  in  any  such  case  shall  be  filed  among  the  Record  to  be 
records  of  the  court  over  which  the  judge  presides,  and  as  part  ^«d« 

of  such  records.    55-56  V.,  c.  29,  s.  764 ;  6  &  7  E.  VII.,  c.  45,  s.'  6. 

In  Quebec] — One  of  the  consequences  of  a  district  magistrate  in  Quebec 
being  a  court  of  record  when  acting  under  the  speedy  trials  sections  is 
that  his  judgment  cannot  be  enquired  into  on  habeas  corpus.  Ex  p.  O'Kane, 
Ramsay's  Cases  (Que.)  188. 

In  Ontario.] — The  Habeas  Corpus  Act,  29-30  Vict.,  1866  (Prov.  of 
Can.),  ch.  45,  now  R.S.O.  1897,  ch.  83,  precludes  the  right  to  a  writ  of 
habeas  corpus  where  the  judgment  conviction  or  decree  is  that  of  a  "court 
of  record." 
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The  county  judge's  criminal  court  in  Ontario  was  constituted  by  37 
Vict.,  1873  (Ont.),  ch.  8,  sub-sees.  67  and  68.  By  sec.  67,  now  R.S.O.  1897, 
ch.  67,  sec.  1.  the  judge  of  every  county  court,  or  the  junior  or  deputy  judge 
thereof,  authorized  to  act  as  chairman  of  the  general  sessions  of  the  peace 
for  any  county,  is  constituted  "a  court  of  record  for  the  trial  out  of  sessions 
and  without  a  jury,  of  any  persons  committed  to  gaol  on  a  charge  of  being 
guilty  of  any  offence  for  which  such  person  may  be  tried  at  a  court  of 
general  sessions  of  the  peace,  and  for  which  the  person  so  committed  con- 
sents to  be  tried  out  of  sessions  and  without  a  jury";  and  by  sec.  68,  now 
R.S.O.  1897,  ch.  67,  sec.  2,  the  court  so  conslituted  was  styled  "The 
county  judge's  criminal  court"  of  the  county  in  which  the  same  is  held. 

The  court  so  constituted  has  all  the  powers  and  duties  which  the  pre- 
sent sees.  822-842  of  the  Code  purport  to  give,  so  far  as  the  Legislature  of 
Ontario  can  confer  the  same.    R.S.O.  1897,  ch.  67,  sec.  1. 

Being  a  court  of  record  its  judgment  cannot  be  reviewed  on  a  writ  of 
habeas  corpus.  R.  v.  St.  Denis  (1876),  8  Ont.  Pr.  16;  R.  v.  Murray  (1897), 
1  Can.  Cr.  Cas.  462  (Ont). 

Offences  825.  (As  amended  1907).    Every  person  committed  to  gaol 

th  *^p^  Th^*^  ^^^  *^^^  °°  *  charge  of  being  guilty  of  any  of  the  offences  which 

consent.        ^^^  mentioned  in  section  five  hundred  and  eighty-two  as  being 

within  the  jurisdiction  of  the  general  or  quarter  sessions  of 

the  peace,  may,  with  his  own  consent,  be  tried  in  any  province 

of  Canada,  and,  if  convicted,  sentenced  by  the  judge. 

Entry  of  2.  An  entry  shall  be  made  of  such  consent  at  the  time  the 

consent.        same  is  given. 

Trial  out  of         3.  Such  trial  shall  be  had  under  and  according  to  the  provi- 

sessions  and  sions  of  this  Part  out  of  sessions  and  out  of  the  regular  term 

'^"^  or  sittings  of  the  court,  and  whether  the  court  before  which, 

but  for  such  consent,  the  said  person  would  be  triable  for  the 

oflFence  charged  or  the  grand  jury  thereof  is  or  is  not  then  in 

session. 

Committed  4-  ^  person  who  has  been  bound  over  by  a  justice  or  justices 

for  trial.       under  the  provisions  of  section  six  hundred  and  ninety-six,  and 

has  been  surrendered  by  his  sureties,  and  is  in  custody  on  the 

charge,  or  who  is  otherwise  in  custody  awaiting  trial  on  the 

charge,  shall  be  deemed  to  be  committed  for  trial  within  the 

meaning  of  this  section.    63-64  V.,  c.  46,  s.  3;  6  &  7  E.  VII., 

c.  45,  s.  6. 

Procedure. 

Sheriff  to  826.  Every  sheriff  shall,  within  twenty-four  hours  after 

"JI^J^J^^  any  prisoner  charged  as  aforesaid  is  committed  to  gaol  for 
mittalof       trial,  notify  the  judge  in  writing  that  such  prisoner  is  so  con- 
accused,        fined,  stating  his  name  and  the  nature  of  the  charge  preferred 
against  him,  whereupon,  with  as  little  delay  as  possible,  such 
judge  shall  cause  the  prisoner  to  be  brought  before  him. 
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2.  Where  the  judge  does  not  reside  in  the  county  in  which  Notice  to 
the  prisoner  is  committed,  the  notification  required  by  this  sec-  J^^Jjf^ra 
tion  may  be  given  to  the  prosecuting  officer,  instead  of  to  the  judge  does 
judge,  and  the  prosecuting  officer  shall  in  such  case,  with  as  not  reside  in 
little  delay  as  possible,  cause  the  prisoner  to  be  brought  before  ^^"^  ^' , 
him.    55-56  V.,  c.  29,  s.  766 ;  63-64  V.,  c.  46,  s.  3. 

Prosecuting  officer,} — ^Where  there  is  no  resident  judge  of  the  county 
court  in  a  Nova  Scotia  county  the  prosecuting  counsel  for  the  county  ap- 
pointed under  the  provisions  of  R.S.N.S.  (1900),  ch.  165,  sec.  1,  is  em- 
powered to  take  the  electi(»i  of  a  prisoner  to  be  tried  before  the  judge  of 
the  county  court  without  a  jury.  The  power  given  to  such  officers  to  con- 
duct "all  criminal  business  on  behalf  of  the  Crown  includes  all  process 
necessary  to  bring  the  prisoner  to  trial,  and  the  prisoner's  election  for  or 
against  a  speedy  trial  is  a  part  of  such  process.  R.  v.  Jodrey  (1905),  9 
Can.  Cr.  Cas.  477. 

Sub-section  (2)  was  introduced  in  1900  into  the  Code  of  1892  and  was 
intended  to  remedy  an  inconvenience  which  existed  particularly  in  the  Mari- 
time Provinces,  where  a  judge's  jurisdiction  extends  sometimes  over  three 
or  four  counties.  Under  the  section  as  it  formerly  was,  it  was  necessary 
for  the  judge  to  receive  notice  for  the  purpose  of  going  to  where  the  pris- 
oner was,  to  call  the  prisoner  before  him  to  make  his  election,  and  he  was 
obliged  to  go  back  on  another  day  for  the  purpose  of  holding  the  trial. 

By  the  amendment  it  is  provided  that  in  such  cases  notice  shall  be 
given  to  the  prosecuting  officer.  He  will  then  notify  the  judge,  and  the 
judge  will  come  on  the  fixed  day  for  the  trial,  so  that  he  will  not  be  obliged 
to  make  two  trips  for  the  purpose  of  holding  the  trial. 

'^The  judge"] — The  judge  referred  to  is,  in  Ontario,  the  judge  of  the 
county  court;  and,  in  every  province  except  Quebec,  the  court  is  styled  the 
"county  court  judge's  criminal  court."    Code  sees.  823  and  824. 

In  the  Province  of  Quebec,  the  courts  exercising  jurisdiction  under  the 
speedy  trials  clauses  are  without  a  statutory  name,  but  are  conducted  under 
the  designation  of  courts  of  "special  sessions  of  the  peace"  for  the  county 
or  district. 

827.  The  judge  or  such  prosecuting  officer  upon  having  Arraign- 
obtained  the  depositions  on  which  the  prisoner  was  so  com-  ™®^*' 
mitted,  shall  state  to  him, — 

(a)  that  he  is  charged  with  the  offence,  describing  it ;  The  charge. 

(b)  that  he  has  the  option  to  be  forthwith  tried  before  a  The  option, 
judge  without  the  intervention  of  a  jury,  or  to  remain  in 
custody  or  under  bail,  as  the  court  decides,  to  be  tried  in 

the  ordinary  way  by  the  court  having  criminal  jurisdiction. 

2.  If  the  prisoner  has  been  brought  before  the  prosecuting  Early  day 
officer,  and  consents  to  be  tried  by  the  judge,  without  a  jury,  ^^r  trial. 
such  prosecuting  officer  shall  forthwith  inform  the  judge,  and 

the  judge  shall  thereupon  fix  an  early  day  for  the  trial  and 
communicate  the  same  to  the  prosecuting  officer. 

3.  In  such  case  or  if  the  prisoner  has  been  brought  before  the  Prosecuting 
judge  and  consents  to  be  tried  by  him  without  a  jury,  the  pro-  officer 
secuting  officer  shall  prefer  the  charge  against  him  for  which 
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he  has  been  committed  for  trial,  and  if,  upon  being  arraigned 
upon  the  charge,  the  prisoner  pleads  guilty,  the  prosecuting 
officer  shall  draw  up  a  record  as  nearly  as  may  be  in  form  60. 

4.  Such  plea  shall  be  entered  on  the  record,  and  the  judge 
shall  pass  the  sentence  of  the  law  on  such  prisoner,  which  shall 
have  the  same  force  and  effect  as  if  passed  by  a  court  having 
jurisdiction  to  try  the  offence  in  the  ordinary  way.  63-64  V., 
c.  46,  s.  3. 

Arraignment  before  county  judge.] — It  would  seem  that  where  the  judge 
presiding  at  the  general  sessions  is  also  the  judge  of  the  county  court 
judge's  criminal  court,  the  election  of  trial  without  a  jury  may  be  made 
upon  arraignment  in  the  sessions  upon  a  true  bill  found  by  the  grand 
jury  of  that  court  if  the  indictment  is  for  the  identical  offence  for  which 
the  magistrate  had  committed  for  trial  or  ordered  bail. 

It  would  then  be  the  duty  of  the  Crown  prosecutor  to  prefer  a  "charge** 
for  the  offence  and  to  draw  up  a  record  embodying  the  charge  (form 
60),  which  would  then  supersede  the  indictment. 

The  defendant  who  is  committed  for  trial  and  released  on  his  own  re- 
cognizance Uy  appear  at  the  sessions,  and  who  delays  his  election  until  the 
sessions,  obtains  his  chance  of  the  grand  jury  rejecting  the  bill,  and  of 
being  compelled  to  go  on  with  his  trial  under  the  speedy  trials  clauses  only 
after  a  grand  jury  has  found  a  true  bill  against  him. 

On  the  other  hand  the  accused  may  have  to  answer  a  bill  of  indictment 
for  some  other  offence  disclosed  in  the  depositions  (sees.  871  and  872),  or 
for  a  distinct  offence  (whether  it  relates  to  the  same  transaction  or  not), 
for  which  the  Crown  prosecutor  has  obtained  ja.  judge's  consent  or  the  con- 
sent of  the  Attorney-Cieneral  to  prefer  a  bill.     (Code  sec.  873.) 

The  latter  course  would,  in  many  cases,  have  been  made  improbable 
had  the  accused,  desiring  a  trial  without  a  jury,  exercised  his  option  with 
promptitude. 

If  an  indictment  is  found  under  section  873  after  a  consent  so  obtained 
from  the  judge  or  Attorney-General  and  without  any  preliminary  enquiry 
before  a  magistrate,  there  is  then  no  right  to  elect  a  trial  without  a  jury 
under  Part  XVIII.  of  the  Code. 

There  is  a  limited  jurisdiction  under  the  speedy  trials  clauses,  to  bring 
a  related  charge  against  the  accused  although  it  does  not  appear  in  the 
depositions,  but  this  power  is  sparingly  exercised. 

The  consent  of  the  judge  presiding  under  Part  XVIII.  must  be  obtained 
before  the  prosecuting  officer  can  prefer  any  other  charge  than  that  for 
which  the  accused  was  sent  up  for  trial  by  the  magistrate.  Cr.  Code  sec. 
834. 

Moreover  where  the  charge  is  substantially  different,  and  particularly 
where  a  heavier  punishment  is  authorized  there  could  have  bcM&n  imposed 
on  the  charge  as  framed  when  the  prisoner  made  his  election  for  a  speedy 
trial,  the  accused  must  be  given  an  opportunity  to  re-elect.  Goodman  t. 
The  Queen  (1883),  3  Ont.  R.  18. 

When  a  new  trial  has  been  ordered  by  the  Court  of  Appeal,  upon  an 
appeal  from  a  trial  with  a  jury,  the  prisoner  is  not  entitled  to  re-elect  in 
favour  of  a  speedy  trial  without  a  jury.    R.  v.  Coote,  7  Can.  Cr.  Cas.  92. 

A  district  magistrate  in  Quebec  may,  under  his  powers  as  a  justice 
of  the  peace,  hold  a  preliminary  enquiry  and  commit  for  trial,  and  upon 
the  accused  electing  in  favour  of  a  "speedy  trial"  in  pursuance  of  Code 
sec.  825,  the  same  magistrate  may  hold  the  "speedy  trial";   but  where. 
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on  the  return  of  a  summons  in  the  preliminary  enquiry  before  such  magis- 
trate, the  accused  consented  to  be  then  tried  by  him  without  a  jury  and 
without  a  preliminary  enquiry  or  committal  for  trial,  and  was  tried  and 
convicted,  the  conviction  must  be  set  aside  for  want  of  jurisdiction.  The 
King  V.  Breckenridge,  7  Can.  Cr.  Cas.  116  (Que.). 

An  election  for  speedy  trial  under  Part  XVIII.  of  the  Code  must  be  a 
general  one  to  be  tried  by  a  judge  having  jurisdiction  thereunder,  and  is 
invalid  if  restricted  to  trial  only  by  the  judge  before  whom  the  arrai^- 
ment  takes  place.  The  waiver  by  the  accused  upon  a  preliminary  enquiry 
of  the  taking  of  depositions  and  his  consent  to  be  committed  for  trial 
without  any  depositions  deprives  him  of  the  right  of  speedy  trial,  as  the 
charge  upon  a  speedy  trial  must  be  stated  under  Code  sec.  827  to  the 
accused  from  the  depositions  on  which  he  was  committed.  R.  v.  McDougall, 
8  Can.  Cr.  Cas.  234,  8  O.L.R.  30.  The  information  is  not  a  deposition 
within  the  meaning  of  Code  sec.  827.    Ibid. 

Where  the  accused  has  been  committed  to  gaol  for  trial  upon  a  charge 
otherwise  within  the  jurisdiction  of  the  county  court  judsre's  criminal  court 
the  jurisdiction  of  that  court  in  regard  to  the  charge  laid  is  not  ousted  by 
the  fact  that  a  more  serious  offence  which  that  court  cannot  try  is  dis- 
closed by  the  depositions  upon  which  the  charge  was  founded.  R.  v.  De 
Wolfe  (1904),  9  Can.  Cr.  Cas.  38  (N.S.). 

But  where  the  depositions  disclose  an  offence  which  could  not  have  been 
disposed  of  by  speedy  trial,  the  prisoner  will  not  be  allowed  to  elect  for 
8p€«dy  trial  if  the  Crown  intends  to  lay  the  more  serious  charge,  even 
though  he  is  committed  for  an  offence  which  may  be  disposed  of  by  speedy 
trial.    R.  v.  Preston,  9  Can.  Cr.  Cas.  201,  11  B.C.R.  159. 

A  charge  of  theft  preferred  under  the  speedy  trials  clauses  of  the  Code 
is  sufficient, if  it  states  that  the  accused  "unlawfully  did  steal,"  etc.,  with- 
out specifically  averring  a  taking  or  converting  ''fraudulently  and  without 
colour  of  right  and  with  intent,"  etc.,  in  the  words  of  sec  347  of  the  Code. 
As  the  statutory  form  of  record  under  the  speedy  trials  clauses  (Code 
forms  60  and  61 )  framed  in  respect  of  a  charge  of  theft,  does  not  contain 
such  particulars,  the  description  of  the  offence  following  such  form  must 
be  held  sufficient  in  the  "charge"  and  in  all  the  proceedings  prior  thereto. 
The  King  v.  George,  5  Can.  Cr.  Cas.  469. 

Charged  with  the  offence,] — When  a  prisoner  is  brought  before  a  county 
judge  such  judge  has  to  obtain  the  depositions  on  which  the  prisoner  was 
committed  or  bailed  and  subsequently  placed  in  custody  and  he  must 
then  state  and  describe  to  him  the  offence  with  which  he  is  charged.  It  is 
evident  that  such  offence  is  the  offence  mentioned  in  the  depositions  and 
that  it  is  from  them  that  the  magistrate  must  ascertain  what  is  the  offence 
with  which  the  prisoner  is  char^^  and  for  which  he  has  been  committed 
or  bailed.    R.  v.  Breckenridge  (1903),  7  Can.  Cr.  Cas.  116  (Que.). 

Depositions  to  which  the  mairistrate  had  affixed  his  sicmature,  although 
such  signature  was  not  placed  at  the  foot  or  end  thereof  (Code  sec.  682) 
are  sufficiently  signed  for  the  purposes  of  a  "charge"  brouarht  thereunder 
under  the  speedy  trials  clauses.    R.  v.  Jodrey  (1905),  9  Can.  Cr.  Cas.  477. 

Form  of  charge.] — 

In  the  county  court  judge's  criminal  court  for  the  county  of  , 

Province  of  Ontario,  county  of  ,  to  wit:     The  day  of 

A.D.  190    ,  at  the  city  of  ,  in  the  county  , 

John  Doe,  who  was  committed  for  trial  to  the  common  gaol  for  the  said 
county,  and  who  is  now  a  prisoner  in  close  custody  therein,  stands,  charged 
this  da^  before  ,  Esquire,  county  judge  of  the  said  county, 

exercising  criminal  jurisdiction  under  the  provisions  of  Part  XVIII.  of  the 
Criminal  Code,  1906,  relating  to  "Speedy  Trials  of  Indictable  Offences," 
the  said  judge  sitting  in  open  public  court  assembled  for  the  trial  of  the 
said  John  Doe. 
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elect  for  a  speedy  trial  wUhout  a  jury.  (Reg.  v.  Lawr^ice,  1  Can.  Cr.  Caa. 
205.)  His  plea  to  the  indictment  conclusively  and  exclusively  fixes  the 
forum. 

The  jurisdiction  to  hold  a  speedy  trial  is  strictly  limited  by  the  terms 
of  sections  825-828  of  the  Code,  and  the  conditions  specified  in  these  sec- 
tions must  be  strictly  complied  with,  on  pain  of  absolute  nullity,  even 
where  the  accused  has  expressly  declared  that  he  consents  to  stand  his 
trial  before  the  district  ms^^strate  who  convicted  him.  R.  v.  Breckenridge 
(1903),  7  Can.  Cr.  Cas.  116,  12  Que.  K.B.  474. 

Where  an  indictment  for  breaking  gaol  has  been  found  without  a  pre- 
liminary enquiry  before  a  magistrate,  the  accused  cannot  upon  his  re-cap- 
ture elect  for  a  speedy  trial  without  a  jury  upon  that  charge,  although 
prior  to  his  escape  he  had  elected  for  a  speedy  trial  upon  the  principal 
charge  for  which  he  had  been  committed.  The  King  v.  Hebert,  10  Can.  Cr. 
Cas.  288. 

A  district  magistrate  in  Quebec  may,  under  his  powers  as  a  justice  of 
the  peace,  hold  a  preliminary  enquiry  and  commit  for  trial,  and  upon  the 
accused  electing  in  favour  of  a  "speedy  trial"  in  pursuance  of  Code  825, 
the  same  magistrate  may  hold  the  "speedy  trial";  but  where,  on  the  re- 
turn of  a  summons  in  the  preliminary  enquiry  before  such  magistrate,  the 
accused  consented  to  be  then  tried  by  him  without  a  jury  and  without  a 
preliminary  enquiry  or  committal  for  trial,  and'  waa  tried  and  convicted, 
the  conviction  must  be  set  aside  for  want  of  jurisdiction.  The  statutory 
conditions  upon  which  jurisdiction  depends  cannot  be  waived  by  the  accused. 
Ibid. 

Code  sec.  828  confers  the  rifirht  to  re-elect  in  favour  of  a  speedy  trial, 
notwithstanding  a  pending  indictment,  only  in  case  the  accused  has  been 
arraisrned  under  the  speedy  trials  procedure,  and  has  thereupon  elected 
against  a  speedy  trial.  R.  v.  Komiensky  (No.  1)  (1903),  6  Can.  Cr.  Caa. 
524,  12  Que.  K.B.  329. 

Private  prosecutor,] — Upon  a  •'Speedy  trial"  for  an  indictable  offence 
the  informant  at  whose  instance  the  prosecution  was  begun  has  no  locua 
standi  and  is  not  entitled  to  prosecute  through  his  counsel  unless  author- 
ized so  to  do  by  the  Attorney-General.  R.  v.  Clark  (1904),  9  Can.  Cr. 
Cas.  125  (N.8.). 


Persons 

jointly 

accused. 


829.  If  one  of  two  or  more  prisoners  charged  with  the  same 
oflFence  demands  a  trial  by  jury,  and  the  other  or  others  consent 
to  be  tried  by  the  judge  without  a  jury,  the  judge,  in  his  dis- 
cretion, may  remand  all  the  said  prisoners  to  gaol  to  await  trial 
by  a  jury.    55-56  V.,  c.  29,  s.  768. 


Election  880.  If  under  Part  XVI.  or  Part  XVII.,  any  person  has 

^T^ ^^^^^  been  asked  to  elect  whether  he  would  be  tried  by  the  magistrate 

XVli.  or  justices,  as  the  case  may  be,  or  before  a  jury,  and  he  has 

elected  to  be  tried  by  a  jury,  and  if  such  election  is  stated  in 

the  warrant  of  committal  for  trial,   the  sheriflf,   prosecuting 

officer  or  judge  shall  not  be  required  to  take  the  proceedings 

directed  by  this  Part. 

Re-election.         2.  If  such  person,  after  his  said  election  to  be  tried  by  a 

jury,  has  been  committed  for  trial  he  may,  at  any  time  before 
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the  regular  term  or  sittings  of  the  court  at  which  such  trial  by 
jury  would  take  place,  notify  the  sheriflE  that  he  desires  to 
re-elect. 

3.  In  such  case  it  shall  be  the  duty  of  the  sheriflE  to  proceed  Procedure  in 
as  directed  by  section  eight  hundred  and  twenty-six,  and  there- 
after the  person  so  committed  shall  be  proceeded  against  as  if 
his  said  election  in  the  first  instance  had  not  been  made.    55-56 
v.,  c.  29,  s.  769. 

881.  Proceedings  under  this  Part  commenced  before  any  Continuance 
judge  may,  where  such  judge  is  for  any  reason  unable  to  act,  ?^  ^"^^^T**' 
be    continued    before    any    other    judge    competent    to    try  another 
prisoners  under  this  Part  in  the  same  judicial  district,  and  such  judge. 

last  mentioned  judge  shall  have  the  same  powers  with  respect 
to  such  proceedings  as  if  such  proceedings  had  been  commenced 
before  him,  and  may  cause  such  portion  of  the  proceedings  to 
be  repeated  before  him  as  he  shall  deem  necessary.  55-56  V., 
c.  29,  s.  770. 

Sentence  respited  pending  reserved  case.] — Where  the  conviction  and 
sentence  of  a  prisoner  tried  under  the  speedy  trials  Part  is  respited  pend- 
ing the  hearing  of  an  appeal  by  way  of  case  reserved^  and  the  conviction 
is  affirmed  on  the  appeal,  another  judge  may,  in  the  absence  of  the  trial 
judge  from  the  province,  give  effect  to  the  respited  judgment  by  virtue 
of  sec.  831.    The  King  v.  Brooks,  5  Can.  Cr.  Cas.  372. 

882.  If,  on  the  trial  under  Part  XVI.  or  Part  XVII.  of  Election 

after  com~ 

any  person  charged  with  any  offence  triable  under  the  provisions  mittal  under 
of  this  Part,  the  magistrate  or  justices  decide  not  to  try  the  Parts  XVI. 
same  summarily,  but  commit  such  person  for  trial,  such  person  ^^  Xvii. 
may  afterwards,  with  his  own  consent,  be  tried  under  the  pro- 
visions of  this  Part.    55-56  V.,  c.  29,  s.  771. 

888.  If  the  prisoner  upon  being  arraigned  under  this  Part  Trial  of 
consents  as  aforesaid  and  pleads  not  guilty  the  judge  shall  *<^^®<^- 
appoint  an  early  day,  or  the  same  day,  for  his  trial,  and  the 
county  attorney  or  clerk  of  the  peace  shall  subpoena  the  wit- 
nesses named  in  the  depositions,  or  such  of  them  and  such  other 
witnesses  as  he  thinks  requisite  to  prove  the  charge,  to  attend 
at  the  time  appointed  for  such  trial,  and  the  judge  may  proceed 
to  try  such  prisoner,  and  if  he  be  found  guilty  sentence  as  afore-  Ck>nviction. 
said  shall  be  passed  upon  him.  • 

2.  If  he  be  found  not  guilty  the  judge  shall  immediately  Acquittal, 
discharge  him  f roiti  custody,  so  far  as  respects  the  charge  in  Discharge, 
question. 
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Form  of  3.  The  prosecuting  officer  in  such  case  shall  draw  up  a  record 

'«»'^-  as  nearly  as  may  be  in  form  61.    55-56  V.,  c.  29,  s.  772. 

Trial  by  county  judge.] — A  speedy  trial  before  a  county  court  judge  is 
in  all  respects  governed  by  the  same  nrinciples  as  a  trial  at  the  assises. 
R,  V.  Sing  (1902),  6  Can,  Cr.  Cas.  156,  9  B.C.R.  256. 

Except  in  the  case  of  misconduct  rendering  it  imnracticable  to  con- 
tinue the  proceedini^  in  his  presence,  or  at  his  request  and  with  the  per- 
mission of  the  court,  the  trial  of  a  person  accused  of  felony  cannot  proceed 
in  his  absence.    R.  v.  McDougall  (1904),  8  Can.  Cr.  Cas.  234,  8  O.L.R.  30. 

If  imprisonment  in  a  conunon  gaol  is  ordered  on  a  conviction  under  this 
Part  ( XVIII. )  it  shall  be  with  or  without  hard  labour  in  the  discretion  of 
the  court  or  person  passing  sentence,  and  if  it  is  to  be  with  hard  labour 
the  sentence  shall  so  direct.  .  Section  1057. 

It  is  unnecessary  in  a  sentence  of  imprisonment  to  a  penitentiary,  or  in 
the  warrant  issued  in  pursuance  thereof,  to  state  a  date  from  which  the 
imprisonment  is  to  run«  as  under  the  Penitentiaries  Act  the  term  of  im- 
prisonment counts  from  the  date  of  sentence  unless  otherwise  ordered.  R. 
T.  Smitheman  (1904),  9  Can.  Cr.  Cas.  10  and  17. 

Habeas  corpus  does  not  lie  to  correct  a  sentence  of  imprisonment  passed 
by  a  county  court  judge's  criminal  court  alleged  to  be  for  a  time  longer 
than  is  authorised.  The  proper  mode  of  procedure  is  bv  case  reserved  or 
by  appeal  under  sees.  1015  and  1016.  R.  t.  Kavanagh  (1902),  5  Can.  Cr. 
Cas.  507  IN.S.). 

The  record  is  properly  framed  if  it  states  the  offence  charged  in  such 
form  as  the  depositions  or  evidence  shewed  it  should  have  been;  and  the 
judg«*s  jurisdiction  is  not  confined  to  the  trial  only  of  the  charge  as 
sUted  in  the  coaunitment^    Cornwall  t.  R.  (1872),  33  U.C.Q.B.  106. 

Where  no  amoidment  is  made  (see.  839 >  and  no  new  charge  is  sub- 
stituted { sec.  834 )  the  prisoner  cannot  be  tried  for  any  offence  with  which 
he  is  not  charged  or  which  is  not  included  in  the  charge  against  him.  The 
judge  i»  in  the  saoie  position  as  a  jury  would  occupy  if  the  prisoner  were 
on  trial  before  them.  K  v.  Morgan  (1893),  2  B.CJL  329.  So  where  the 
ciiarge  was  foT^eenr  and  there  was  no  evidence  to  convict  of  that  offence,  the 
judge  ouinot  rvcord  a  (unviction  for  obtaining  money  by  false  pretences, 
although  the  evideno^  adduced  would  support  such  a  charge.    Ibid. 

A  reserved  ease  upcvs  an  obicction  taken  before  pleading,  that  the  re- 
cord or  ehar^.  up«»  which  the  accused  was  arraigned  for  a  **speedy  trial," 
was  not  founded  u(H>n  the  evidence  adduced  at  the  preliminary  enquiry, 
should  not  be  hcsr^  bv  the  ai^rciUte  court  to  which  it  is  referred  until 
after  the  trial  ha^  Kfca  (\>nolu«ieU.  and  thm  only  in  ease  of  conviction. 
R.  V.  Trepanier  ^15HU ».  4  Can.  Cr.  Ca&.  259  <Que.'i. 

Where  a  pri^>aer  on  arraisi^incnt  before  the  county  court  judge  electa 
in  fawur  of  a  spi^edy  triJii  und^r  Part  XVHI.  of  the  Code,  he  cannot  with- 
draw the  election  s^  nM«ic  and  obtain  a  trial  by  jury.  Section  828  gives 
the  acru?^  the  riarht  of  n^fse^^ion  oeIt  in  caise  his  first  election  was  for 
triai  by  jury.     R.  v.  Reefer  ,  1<H>1  •.  5  Can,  t>.  CasL  122  (Ont.). 

A  prisoner  cKarppd  wi:h  t!vft  waivv^i  i^n^IimiaarT  examination  and  was 
<\^?»"ri::«^i  :Vr  triiil.  1>ob  Then  Kfirjr  arrairned  before  the  junior  judge 
ot  ih-c  <xM:r:y  <vurt  be  <\>r.<*i::ed  to  S^  trie«l  by  "nhe  said  judge  without  a 
jury.**  Held  thst  wc.  S^T  oc  the  Crisixsal  Cc^  cootcfliplates  an  election 
to  Se  tri^i  tr.  a  rertaia  «^y  a;>d  »x  Devv^iai^rilT  by  ihe  judge  before  whom 
the  c.evTios  t$  maie.  That  tS^  e!^-^x^«  ia  q^iestkv  having  been  given  in  a 
limited  fcrw.  was  vc:d,  asvi  thji:  iV  $ifrK4-  ju«2ge  eoold  boC  proceed  with 
the  tn*:  ot  the  aonss^cd.    Kes.  v.  Mv'iV',:!ca;;.  S  tfan.  Cr.  CasL  234,  8  O.LuR- 
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Upon  a  "speedy  trial"  upon  several  charges  of  perjury  in  respect  of  one 
affidavit,  the  trial  judge  is  bound  to  regard  the  whole  affidavit  as  the  sworn 
statement  in  respect  of  each  charge,  and  should  not  treat  each  paragraph 
of  the  affidavit  as  an  entire  statement  independently  of  the  other  para- 
graphs. The  King  v.  Ck>hon.  6  Can.  Cr.  Cas.  386. 

Amendment  of  charge,] — ^The  judge  has  all  the  powers  of  amendment 
which  any  court  having  jurisdiction  to  try  upon  indictment  would  have 
if  the  trial  were  before  such  court.     Section  839. 

Ck>de  sec.  889  applies  under  sec.  839,  to  authorize  an  amendment  as  to 
time  or  place  in  a  speedy  trial  charge  without  re-election,  only  where  the 
act  or  transaction  which  forms  the  foundation  of  the  charge  is  the  same, 
and  a  mistake  was  made  in  the  evidence  or  charge  as  to  the  true  date  of 
the  occurrence.  The  King  v.  lAcelle,  10  Can.  Cr.  Cas.  229.  And  see  sec. 
834  as  to  substituting  another  charge. 

View  by  consent  only,] — ^Provision  is  made  by  sec.  958  for  a  "view"  by 
a  jury  of  the  locality  of  the  crime,  under  the  direction  of  the  court,  but 
it  would  seem  that  a  judge  exercising  jurisdiction  under  the  "speedy  trials" 
clauses  is  not  warranted  in  taking  a  view  except  by  consent  of  the  parties. 
IL  ¥.  Petrie  (1890),  20  Ont.  R.  317.  At  common  law  there  could  be  no 
view  in  a  criminal  prosecution  without  consent.    R.  v.  Redman,  1  Kenyon  ' 

384. 

Plea  after  invalid  commitment,] — Where  the  preliminary  enquiry  was 
held  and  the  commitment  made  on  a  statutory  holiday,  and  both  were 
therefore  invalid,  and  the  accused  was  arraigned  at  the  county  court  judge's 
criminal  court  under  this  Part  of  the  Code  and  there  pleaded  to  the  charge 
and  was  convicted,  it  was  held  that  the  conviction  was  not  bad  because 
of  the  invalidity  of  the  preliminary  enquiry  and  commitment.  R.  v.  Murray 
(1897),  1  Can.  Cr.  Cas.  462  (Ont). 

Charges  for  several  offences.] — In  the  case  of  The  Queen  v.  McBemy 
(1897),  3  Can.  Cr.  Cas.  339,  decided  by  a  full  Bench  of  the  Province  of 
Nova  Scotia,  it  was  held  that  where  the  defendant  was  tried  before  the 
county  court  judge's  criminal  court  on  four  distinct  charses  of  theft,  no 
judgment  being  pronounced  until  all  the  cases  had  been  heard,  the  convic- 
tions were  invalid  on  the  grounds  that  the  prisoner  must  be  tried  only  on 
the  evidence  given  in  relation  to  the  particular  charere  on  which  he  has 
been  indicted,  and  that  there  was  nothing  to  shew  that  the  county  court 
judge  had  so  confined  the  application  of  the  evidence  to  the  case  in  which 
it  was  given. 

But  a  speedy  trial  at  a  county  judge's  criminal  court  and  a  conviction 
thereon  are  not  invalidated  by  the  judge  having  taken  evidence  upon  ano- 
ther charge  against  the  same  accused  pending  an  adjournment  of  the  hear- 
ing of  the  principal  charge  and  after  part  of  the  evidence  therein  had  been 
taken,  if  the  charges  were  different  as  to  time  and  place  and  the  judge 
certifies  that  he  was  not  influenced  as  to  the  principal  charge  by  the  evi- 
dence in  the  other.  The  King  v.  Bullock  (1903),  8  Can.  Cr.  Cas.  8,  6 
O.L.R.  633. 

Improper  reception  of  evidence.] — The  improper  reception  before  a  coun- 
ty judge  trying  a  case  without  a  jury  under  the  speedy  trials  clauses  will 
not  entitle  the  prisoner  to  a  new  trial  upon  a  case  reserved,  if  the  county 
judge  certifies  therein  that  apart  from  the  evidence  objected  to  there  was 
sufficient  evidence  to  compel  him  to  find  the  prisoner  guilty.  The  King 
▼.  Tutty,  9  Can.  Cr.  Cas.  644. 

Autrefois  convict.] — ^A  conviction  upon  a  "summary  trial"  for  keep- 
ing a  bawdy-house  at  a  specified  address  from  the  3rd  day  of  May  to  the 
3rd  day  of  November  is  a  bar  under  a  plea  of  autrefois  convict,  to  a  con- 
viction upon  a  speedy  trial  for  the  like  offence  charged  for  the  3rd  day  of 
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November  only.  Where  the  name  of  the  accused,  the  place  of  the  offence 
and  the  character  of  the  offence  are  the  same  in  the  certificate  of  convic- 
tion produced  in  proof  of  a  plea  of  autrefois  convict  and  in  the  charge 
then  being  tried,  it  will  be  presumed  that  the  accused  is  the  party  named 
in  such  certificate  without  parol  evidence  of  identity.  R.  v.  Clark  (1904), 
0  Can.  Cr.  Cas.  126  (N.S.). 

884.  The  county  attorney  or  clerk  of  the  peace  or  other 
prosecuting  oflScer  may,  with  the  consent  of  the  judge,  prefer 
against  the  prisoner  a  charge  or  charges  for  any  offence  or 
offences  for  which  he  may  be  tried  under  the  provisions  of  this 
Part  other  than  the  charge  or  charges  for  which  he  has  been 
committed  to  gaol  for  trial,  although  such  charge  or  charges  do 
not  appear  or  are  not  mentioned  in  the  depositions  upon  which 
the  prisoner  was  so  committed. 

2.  Any  such  charge  may  thereupon  be  dealt  with,  prosecuted 
and  disposed  of,  and  the  prisoner  may  be  remanded,  held  for 
trial  or  admitted  to  bail  thereon,  in  all  respects  as  if  such  charge 
had  been  the  one  upon  which  the  prisoner  was  committed  for 
trial.    55-56  V.,  c.  29,  s.  773. 

Preferring  another  charge.] — ^Notwithstanding  the  provisions  of  sec.  S34, 
a  judge  should  not,  against  the  wish  of  a  prisoner,  give  his  consent,  at 
the  trial  before  him,  under  the  speedv  trials  clauses  without  a  jury,  to 
any  other  charge  being  preferred  than  that  upon  which  the  prisoner  was 
committed  for  trial,  unless  it  is  clear  that,  while  it  may  be  more  formally 
or  differently  expressed,  it  is  substantially  the  same  charge  as  the  one  on 
which  he  was  committed  for  trial.  R.  v.  Carriere  (1902),  6  Can.  Cr.  Cas. 
5,  14  Man.  R.  52. 

In  order  to  have  the  right  to  prefer  such  other  charge,  the  prisoner 
must  have  been  committed  or  admitted  to  bail  and  subsequently  placed  and 
held  in  custody,  on  the  charge  of  having  committed  an  indictable  offence, 
for  which  he  had  the  right  to  demand  a  speedy  trial  without  a  jury,  he 
must  have  been  brought  and  must  be  legally  before  the  judcse  of  sessions, 
he  must  have  consented  to  waive  his  right  to  a  trial  by  jury  and  have 
consented  to  take  a  speedy  trial  without  one.  The  object  of  this  provision 
is  to  permit,  during  the  course  of  a  speedy  trial,  the  prosecuting  officer 
to  prefer  the  same  charge  in  another  form,  to  substitute  a  charge  for  an 
attempt  to  commit  an  offence  when  the  charge  is  for  the  complete  com- 
mission of  the  offence,  or  to  substitute  a  charge  for  the  commission  of  an 
offence  which  is  a  lesser  one  than  the  offence  for  which  the  prisoner  was 
committed  for  trial,  but  which  is  included  in  its  commission,  even  though 
it  should  not  be  stated  as  described  in  the  depositions.  The  other  charge 
must  not  be  a  totally  distinct  charge  nor  be  wholly  disconnected  with  the 
charge  for  which  the  committal  or  the  admission  to  bail  for  trial  was 
made.  It  must  be  cognate  to  the  one  for  which  the  prisoner  was  com- 
mitted or  bailed.  R.  v.  Wener  (1003),  6  Can.  Cr.  Cas.  406  (Que.).  When 
the  charge  has  been  drawn  without  sufficient  accuracy,  a  proper  and  appro- 
priate charge  may  be  substituted  and  preferred.  This  gives  a  reasonable 
application  to  the  provisions  contained  in  sec.  834,  which  must  preclude 
any  other  interpretation.  Regina  v.  Lonar.  25  N.S.R.,  p.  124;  Regina  v. 
Smith,  25  N.S.R.,  p.  138,  and  Regina  v.  Morgan,  2  B.C.R.,  p.  829.  The 
prisoner  need  not  necessarily  be  tried  for  an  offence  in  the  language  of 
the  commitment  or  of  the  recognizance,  but  iie  may  be  tried  on  any  form 
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of  charge  in  which  the  offence  can  properly  be  described,  although  not 
BO  mentioned  in  the  depositions.  R.  v.  Wener  (1903),  6  Can.  Cr.  Cas. 
406;  Cornwall  y.  Regina,  33  U.C.Q.B.  119. 

In  case  of  a  substitution  of  another  charge  for  which  the  law  permits 
a  heavier  pimishment  the  prisoner's  consent  should  be  distinctly  obtained, 
not  to  the  substitution^  but  to  the  waiving  of  the  right  of  trial  by  jury. 
Goodman  v.  R.  (1883),  3  Ont.  R.  18. 

Where  a  man  consents  to  waive  his  right  to  a  jury,  and  to  be  tried 
summaVily  by  the  judge  on  a  charge  which  on  its  face  would  only  warrant 
an  imprisonment  for  less  than  a  year,  he  ought  not  by  any  implication 
to  be  held  as  assenting  to  waive  such  right  as  to  any  charge  that  the  law 
may  allow  to  be  substituted  therefor  which  might  render  him  liable  to  a 
larger  punishment,  and  his  assent  to  be  summarily  tried  on  the  substituted 
charge  should  be  obtained  and  recorded.    Ibid. 

The  consent  of  the  judge  must  be  obtained  before  the  "other  charge"  is 
preferred.    R.  v.  Cohon,  6  Can.  Cr.  Cas.  386  (N.S.). 

After  a  committal  for  trial  at  the  instance  of  the  Crown  upon  a  charge 
of  manslaughter  and  arraignment  thereon  under  the  speedy  trials  clauses 
and  election  of  the  accused  for  speedy  trial  without  a  jury,  the  proceedings 
in  the  county  court  judge's  criminal  court  will  not  be  stayed  at  the  in- 
stance of  the  Crown  to  enable  a  charge  of  murder  to  be  substituted.  The 
King  v.  Telford,  8  Can.  Cr.  Cas.  223. 

After  an  election  for  speedy  trial  without  a  jury,  leave  should  not  be 
granted  to  add  other  charges  substantiallv  different  from  those  upon 
which  his  election  was  made,  unless  the  accused  is  willing  to  elect  speedy 
trial  in  respect  also  of  such  additional  chareres.  R.  v.  Dousrlas  (1900),  12 
Can.  Cr.  Cas.  120  (Man.). 

Form  of  judge's  oonseni  to  prefer  another  charge."] — ^The  judge's  con- 
sent is  usually  endorsed  upon  the  "charge"  to  which  it  relates  and  may  be 
in  the  following  form: — 

I  hereby  consent  to  the  within  charge  being  preferred  by  the 
Crown  Attorney  for  the  county  of  ,  before  me  at  the  coimty 

court  judge's  criminal  court  for  the  county  of 

Dated  at  this  day  of  ,  190    . 

88 6»  The  judge  shall,  in  any  case  tried  before  him,  have  the  Powers  of 
same  power  as  to  acquitting  or  convicting,  or  convicting  of  any  J;jf««^^ 
other  offence  than  that  charged,  as  a  jury  would  have  in  case 
the  prisoner  were  tried  by  a  court  having  jurisdiction  to  try 
the  offence  in  the  ordinary  way,  and  may  render  any  verdict 
which  might  be  rendered  by  a  jury  upon  a  trial  at  a  sitting  of 
any  such  court.    55-56  V.,  c.  29,  s.  774. 

Where  prisoners  were  charged  at  the  oounty  judge's  criminal  court 
with  obtaining  money  ( $50 )  by  false  pretences  with  intent  to  defraud,  and 
by  a  second  count  with  frauds  unlawful  device  and  ill  practice  in  betting, 
unlawfully  obtaining  money  with  intent  to  cheat,  and  by  a  third  count  with  • 

obtaining  by  false  pretences  appropriating  to  their  own  use  money  the  pro- 
perty of  the  prosecutor;  and  the  county  judge  was  of  opinion  that  there 
was  not  sufficient  evidence  to  support  any  of  the  charges  as  laid,  and  that 
a  charge  of  larceny  could  not  be  sustained,  but  found  that  the  prisoners 
with  intent  to  defraud,  by  pretending  that  they  were  betting,  got  possession 
of  the  money  of  the  prosecutor,  and  with  like  intent  applied  the  same  to 
their  own  use,  and  convicted  them  under  32  k  33  Vict.,  ch.  21,  sec.  110,  the 
court  held  that  the  county  judge  had  the  like  authority  to  find  the  defen- 
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dants  guilty  of  an  offence  under  that  section  upon  the  accusation  in  the 

in  like  manner  as  a  jury  could  have  done.  R.  v.  Haines  (1877),  42  U.G.Q.B. 

208. 

But  where  after  an  acquittal  for  larceny,  hut  before  the  accused  had 
been  formally  discharged  out  of  custody,  the  prosecuting  counsel  asked  lesTe 
to  prefer  another  charge  upon  which  there  had  not  been  a  committal,  and 
the  accused  elected  a  speedy  trial  on  the  same^  it  was  held  that  a  conviction 
thereon 'Could  not  be  sustained  and  that  the  proceedings  with  respect  to  the 
second  charge  were  wholly  without  jurisdiction.  R.  v.  Lonar,  25  -N.S^ 
124. 

Bail  if  trial         886.  If  the  prisoner  elects  to  be  tried  by  a  judge  without 

by  judge.  i]^q  intervention  of  a  jury  the  judge  may,  in  his  discretion^ 
admit  him  to  bail  to  appear  for  his  trial,  and  extend  the  bail, 
from  time  to  time,  in  case  the  court  be  adjourned  or  there  is  any 
other  reason  therefor. 

Before  clerk        2.  Such  bail  may  be  entered  into  and  perfected  before  the 

of  the  court,  glerk  of  the  court.    55-56  V.,  c.  29,  s.  775. 

Bail  if  trial         887»  If  a  prisoner  elects  to  be  tried  by  a  jury  the  judge 

by  jury.         may,  instead  of  remanding  him  to  gaol,  admit  him  to  bail,  to 

appear  for  trial  at  such  time  and  place  and  before  such  court 

sa  is  determined  upon,  and  such  bail  may  be  entered  into  and 

perfected  before  the  clerk  of  the  court.    55-56  V.,  c.  29,  s.  776. 

Adjourn-  888.  The  judge  may  adjourn  any  trial  from  time  to  time 

°'^''*^'  until  finally  terminated.    55-56  V.,  c.  29,  s.  777. 

Adjournment  of  speedy  trial,] — ^An  adjournment  of  a  speedy  trial  may 
be  made  in  order  to  obtain  the  attendance  of  a  material  witness,  although 
tiie  party  applying  for  same  had  elected  to  proceed  without  such  witness, 
and  although  the  trial  had  commenced.  R.  v.  Gordon  (1898),  2  Can.  Cr. 
Cas.  141   (B.C.). 

But  a  speedy  trial  should  not  be  adjourned  at  the  request  of  the  Crown, 
simply  to  enable  the  prosecution  to  obtain  better  evidence  that  a  witness 
examined  on  the  preliminary  enquiry  is  absent  from  Canada  so  as  to  admit 
his  deposition  in  evidence.    R.  v.  Morgan  (1893),  2  B.C.R.  329. 

This  section  applies  only  to  "speedy  trials"  held  under  Part  XVIII. 
with  the  prisoner's  consent  for  trial  thereunder  without  a  jury. 

The  result  would  appear  to  be  that,  although  the  speedy  trials  clauses 
were  intended  to  give  the  prisoner  the  benefit  of  a  trial  at  an  earlier  date 
than  if  he  took  his  trial  with  a  jury  (sec.  833),  the  exercise  of  the  power 
of  adjournment  may  occasionally  place  him  under  the  disadvantage  of  hav- 
ing to  remain  in  custody  awaiting  trial,  for  a  longer  period  than  would  be 
possible  if  his  trial  were  before  a  jury. 

The  following  cases  indicate  the  common  law  practice,  in  jury  trials, 
after  the  trial  proceedings  have  commenced: 

In  R.  V.  Wenborn  (1842),  6  Jurist  267,  the  prisoner  was  indicted  for 
stealing  a  grate.  All  the  witnesses  for  the  prosecution  having  been  exam- 
ined, it  was  discovered  that  the  stolen  property  was  not  ready  to  be  pro- 
duced for  the  inspection  of  the  jury,  it  having  been  deposited  at  an  inn  at 
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some  distance  from  the  court  house^  but  in  the  same  town.  Gumey,  B., 
directed  that  a  messenger  be  sent  to  bring  the  stolen  article  and  that  an- 
other case  be  proceeded  with,  but  that  the  prisoner  be  not  taken  from  the 
dock.  On  the  return  of  the  messenger  with  the  stolen  article,  the  trial  was 
resumed,  several  other  cases  having  been  tried  in  the  meantime. 

And  where,  owing  to  the  detention  of  a  train,  the  witnesses  for  the 
prosecution  had  not  arrived,  and  the  case  for  the  prosecution  had  been 
opened,  the  trial  was  adjourned  and  the  jury  locked  up.  R.  v.  Foster,  3 
Gar.  &  K.  206. 

On  a  trial  for  bigamy  before  Willes,  J.,  and  a  jury  in  1864,  -the  jury 
were  sworn,  and  counsel  for  the  prosecution  opened  the  case  and  called 
and  examined  the  first  witness.  The  other  witnesses,  on  being  called,  did 
not  answer,  being  temporarily  absent,  and  Willes,  J.,  said:  "I  could  have 
adjourned  the  case,  if  no  evidence  had  been  called,  but  not  after  evidence 
called.  If  the  witnesses  do  not  appear,  the  prisoner  is  entitled  to  be  ac- 
quitted for  want  of  evidence."    R.  v.  Robson  (1864),  4  F.  &  F.  360. 

In  R.  V.  Parr  (1862),  2  F.  &  F.  861,  it  was  held  by  Wightman,  J.,  that 
on  a  jury  trial  for  felony  the  judge  has  no  authority  to  order  an  adjourn- 
ment to  another  day,  because  of  the  absence  of  the  prosecutor  and  his  wit- 
nesses, after  the  prisoner  had  been  arraigned  and  given  in  charge  of  the 
jury;  and  in  a  note  to  the  report  a  similar  ruling  is  referred  to  as  having 
been  made  by  Alderson,  B.   (2  F.  &  F.  862). 

889*  The  judge  shall  have  all  the  powers  of  amendment  Powers  of 
which  are  possessed  by  any  court  before  which  an  indictment  amendment, 
may  be  tried  under  this  Act.    55-56  V.,  c.  29,  s.  778. 

Powers  of  amendment.] — ^An  amendment  of  a  charge  under  the  speedy 
trials  clauses,  should  not  be  allowed  if  it  involves  the  investinration  of  en- 
tirely new  facts  not  disclosed  in  the  depositions.  The  King  v.  Clark,  9 
Can.  Cr.  Cas.  125. 

A  county  judge  holding  a  speedy  trial  unon  a  charge  of  seduction  may 
substitute  a  new  charge  to  conform  to  the  evidence  of  the  prpsecution  by 
stating  it  as  of  a  prior  date  upon  which  a  different  occurrence  is  sought 
to  be  proved,  but  such  substitution  is  subject  to  the  right  of  the  accused 
to  re-elect  the  mode  of  trial.  As  regards  the  offence  of  seduction  the 
change  of  the  date  of  the  alleged  offence  by  an  amendment  of  the  indict- 
ment or  charge  is  in  substance  the  laying  of  a  new  charge  to  which  a 
different  defence  mifirht  be  applicable.  Sections  889  and  890  anoly  to 
authorize  an  amendment  as  to  time  or  place  in  a  speedy  trial  charge 
without  re-election,  only  where  the  act  or  transaction  which  forms  the 
foundation  of  the  charge  is  the  same«  and  a  mistake  was  made  in  the 
evidence  or  charge  as  to  the  true  date  of  the  occurrence.  The  King  v.  La- 
celle,  10  Can.  Cr.  Cas.  229. 

840*  Any  recognizance  taken  under  section  six  hundred  Recogniz- 
and  ninety-two,  for  the  purpose  of  binding  a  prosecutor  or  a  ^^^^  '""^ 
witness,  shall,  if  the  person  committed  for  trial  elects  to  be  give  evi- 
tried  under  the  provisions  of  this  Part,  be  obligatory  on  each  dence. 
of  the  persons  bound  thereby,  as  to  all  things  therein  men-  Obligatory, 
tioned  with  reference  to  the  trial  by  the  judge  under  this 
Part,  as  if  such  recognizance  had  been  originally  entered  into 
for  the  doing  of  such  things  with  reference  to  such  trial :  Pro- 


672 


[§841] 


Criminal  Code. 


Part  XVIII. 


Notice. 


Witnesses 
to  attend 
throughout 
trial. 


Contempt. 


Warrant 
may 
issue  for 
witness. 


Detention 
thereunder 
or  release  on 
recognizance. 


Contempt. 
Penalty. 


Forms. 


vided  that  at  least  forty-eight  hours'  notice  in  writing  shall  be 
given,  either  personally  or  by  leaving  the  same  at  the  place  of 
residence  of  the  persons  bound  by  such  recognizance  as  therein 
described,  to  appear  before  the  judge  at  the  place  where  such 
trial  is  to  be  had.    55-56  V.,  c.  29,  s.  779. 

841.  Every  witness,  whether  on  behalf  of  the  prisoner  or 
against  him,  duly  summoned  or  subpoenaed  to  attend  and  give 
evidence  before  the  judge  sitting  on  any  such  trial  on  the  day 
appointed  for  the  same  shall  be  bound  to  attend  and  remain  in 
attendance  throughout  the  trial. 

2.  If  he  fails  so  to  attend  he  shall  be  held  guilty  of  contempt 
of  court,  and  may  be  proceeded  against  therefor  accordingly. 
55-56  v.,  c.  29,  s.  780. 

842*  Upon  proof  to  the  satisfaction  of  the  judge  of  the  ser- 
vice of  a  subpoena  upon  any  witness  who  fails  to  attend  before 
him  as  required  by  such  subpoena,  and  upon  such  judge  being 
satisfied  that  the  presence  of  such  witness  before  him  is  indis- 
pensable to  the  ends  of  justice,  he  may,  by  his  warrant,  cause 
the  said  witness  to  be  apprehended  and  forthwith  brought  before 
him  to  give  evidence  as  required  by  such  subpoena,  and  to 
answer  for  his  disregard  of  the  same. 

2.  Such  witness  may  be  detained  on  such  warrant  before  the 
said  judge,  or  in  the  common  gaol,  with  a  view  to  secure  his 
presence  as  a  witness;  or,  in  the  discretion  of  the  judge,  such 
witness  may  be  released  on  recognizance  with  or  without  sure- 
ties, conditiqned  for  his  appearance  to  give  evidence  as  therein 
mentioned,  and  to  answer  for  his  default  in  not  attending  upon 
the  said  subpoena,  as  for  a  contempt. 

3.  The  judge  may,  in  a  summary  manner,  examine  into  and 
dispose  of  the  charge  of  contempt  against  any  such  witness  who, 
if  found  guilty  thereof,  may  be  fined  or  imprisoned,  or  both, 
such  fine  not  to  exceed  one  hundred  dollars,  and  such  imprison- 
ment to  be  in  the  common  gaol,  with  or  without  hard  labour, 
and  not  to  exceed  the  term  of  ninety  days,  and  he  may  also  be 
ordered  to  pay  the  costs  incident  to  the  execution  of  such  war- 
rant and  of  his  detention  in  custody. 

4.  Such  warrant  may  be  in  form  62  and  the  conviction  for 
contempt  in  form  13,  and  the  same  shall  be  authority  to  the 
persons  and  officers  therein  required  to  act  to  do  as  they  are 
therein  respectively  directed.    55-56  V.,  c.  29,  s.  781. 
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PART  XIX. 

PROCEDURE  BY  INDICTMENT. 

Oeneral  Provisions  as  to  Indictments, 

84S.»  It  shall  not  be  necessary  for  any  indictment  or  any  Need  not  be 
record  or  document  relative  to  any  criminal  case  to  be  written  ^JJ^*^ 
on  parchment.    55-56  V.,  c.  29,  s.  608. 

Indictments  generally.] — "Wherever  a  person  does  an  act  which  a  statute 
on  public  grounds,  has  prohibited  generally,  he  is  liable  to  an  indictment.'' 
Ix>rd  Denman,  C.J.,  in  Regina  v.  Buchanan,  8  Q.B.  at  p.  887.  But 
where,  in  the  clause  containing  the  prohibition,  a  particular  mode  of  en- 
forcing the  prohibition  is  prescribed,  and  the  offence  is  new,  that  mode  only 
can  be  pursued.  The  case  is  then  as  if  the  statute  had  simply  declared 
that  the  party  doing  the  act  was  liable  to  the'  particular  punishment.    Ibid. 

844.  It  shall  not  be  necessary  to  state  any  venue  in  the  Statement 
body  of  any  indictment,  and  the  district,  county  or  place  named  ®^  venue, 
in  the  margin  thereof  shall  be  the  venue  for  all  the  facts  stated 
in  the  body  of  the  indictment. 

2.  If  local  description  is  required  such  local  description  shall  I-^cal 
be  given  in  the  body  of  the  indictment.    55-56  V.,  c.  29,  s.  609.  description. 

Venue.] — The  venue  mentioned  in  sec.  844  of  the  Criminal  Code,  means 
the  place  where  the  crime  is  chared  to  have  been  committed  and,  in  cases 
where  local  description  is  not  required,  there  is  an  implied  allegation  that 
the  offence  was  committed  at  the  place  mentioned  in  the  venue  in  the  mar- 
gin of  the  record.  It  is  of  no  consequence  whether  or  not  the  trial  court 
should  be  considered  an  inferior  court.  Smitheman  v.  The  King,  9  Can. 
Cr.  Cas.  17,  35  Can.  S.C.R.  490. 

In  indictments  for  embezzlement,  where  the  money  has  been  received  in 
one  county  and  the  receipt  denied  in  another  county,  the  venue  has  been 
holden  to  be  well  laid  in  either  county.  And  in  this  and  in  all  other  cases 
in  which  the  offence  is  becrun  in  one  county  and  completed  in  another,  the 
venue  may  be  laid  in  either  county.  R.  v.  Murdoch,  8  English  Law  and 
Equity  Reports,  677 ;  R.  v.  Taylor,  2  Leach,  974. 

The  offence  of  fraudulent  conversion  of  the  proceeds  of  a  valuable  se- 
curity, mentioned  in  Code  sec.  355.  consists  of  a  continuity  of  acts — the 
reception  of  the  valuable  security,  the  collection  of  the  proceeds,  the  con- 
version of  the  proceeds,  and  lastly,  the  failure  to  account  for  the  proceeds; 
and  where  the  beginning  of  the  operation  is  in  one  district  arid  the  con- 
tinuation and  completion  are  in  another  district,  the  accused  may  be  ar- 
rested and  proceeded  against  in  either  district.  R.  v.  Hogle  (1896),  5 
Can.  Cr.  Cas.  53. 

The  place  of  trial — the  venue — is  usually  the  place  of  the  crime,  i.e., 
the  same  county,  district  or  place;  and  the  trial  then  takes  place  by  a 
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jury  of  that  county  or  district  taken  from  a  panel  summoned  by  the  sheriff 
of  the  same.  Mallot  v.  R.  (1886),  1  B.C.R.  pt.  2,  p.  212;  Sproule  v.  R., 
1  B.C.R.,  pt.  2,  p.  210,  and  sub-nom.  Re  Sproule,  12  Can.  S.C.R.  140.  But 
by  reason  of  the  extended  jurisdiction  of  justices  to  hold  preliminary  en- 
quiries in  certain  cases  although  the  offences  were  not  within  the  terri- 
tory for  which  they  were  commissioned  to  be  justices  (see  sees.  584-588), 
a  committal  for  trial,  and  consequently  the  trial  itself  may  be  in  another 
district.  A  justice  has  under  sec.  653  jurisdiction  to  compel  the  atten- 
dance of  an  accused  person  for  the  purpose  of  a  preliminary  enquiry  to 
be  held  by  him  if  the  charge  against  the  person  accused  is  that  he  has 
committed  an  indictable  offence  in  any  part  of  the  same  province,  and  is, 
or  is  suspected  to  be,  or  resides,  or  is  suspected  to  reside,  within  the  terri- 
torial limits  of  the  justice's  district.  Section  653.  Jurisdiction  also  at- 
taches on  a  charge  of  receiving  stolen  property,  if  the  theft  took  place 
within  the  justice's  limits,  or  if  the  accused  has  the  stolen  property  within 
such  limits  in  his  possession,  although  stolen  or  unlawfully  acquircMl  or  un- 
lawfully received  elsewhere.  Section  653.  If,  however,  an  accused  person 
is  brought  before  a  justice  charged  with  an  offence  committed  out  of  the 
limits  of  the  latter's  jurisdiction  but  over  which  he  has  jurisdiction  by 
reason  only  of  such  special  provisions,  the  justice  has  a  discretion  after 
hearing  both  the  prosecution  and  the  defence  on  the  question  of  removal, 
and  at  any  stage  of  the  preliminary  enquiry,  to  order  the  accused  to  be 
taken  by  a  constable  before  a  justice  whose  territorial  jurisdiction  extends 
over  the  place  where  the  offence  was  committed.    Section  615. 

Objection  to  venue.] — ^An  objection  to  the  jurisdiction  in  respect  of 
venue  had  formerly  to  be  raised  by  a  special  plea  to  the  indictment.  R.  v. 
Ollourke,  1  O.R.  464,  which  plea  was  required  to  be  duly  verified  by  affi- 
davit or  otherwise.  R.  v.  Malott  (1885),  1  B.C.R.,  pt.  2,  p.  207;  Malott  v. 
R.  (1886),  1  B.G.R.,  pt.  2,  p.  212;  but  sec.  631  abolishes  that  form  of 
special  plea,  and  any  such  ground  of  defence  may  now  be  relied  on  under 
the  plea  of  not  guilty.    Section  005  (2). 

Change  of  venue,"] — See  sees.  884-886. 

Unnecessary        846.  It  shall  not  be  necessary  to  state  in  any  indictment 

8     emen  .     ^j^^^  ^^  jurors  present  upon  oath  or  affirmation. 

^0"°-  2.  It  shall  be  sufficient  if  an  indictment  begins  according  to 

form  63,  or  to  the  like  effect. 
Mistake  in  3  ^y  mistake  in  the  heading  shall  upon  being  discovered 

material!^    be  forthwith  amended,  and  whether  amended  or  not  shall  be 

immaterial.    55-56  V.,  c.  29,  s.  610. 

Courts  toith  jurisdiction  to  try  indictment.] — See  sees.  580,  582  and  583. 

Special  Cases. 

Indictment  846.  It  shall  not  be  necessary  to  allege,  in  any  indictment 

for  pretend-  against  any  person  for  wrongfully  and  wilfully  pretending  or 
money,  etc.,  alleging  that  he  inclosed  and  sent,  or  caused  to  be  inclosed  and 
in  letter.       gent,  in  any  post  letter,  any  money,  valuable  security  or  chattel, 

or  to  prove  on  the  trial,  that  the  act  was  done  with  intent  to 

defraud.    55-56  V.,  c.  29,  s.  618. 

Falsely  pretending  to  mail  money.] — See  sec.  407. 
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847*  Every  indictment  for  treason,  or  for  an  offence  against  Indictment 
any  of,  the  sections,  seventy-six  to  eighty-six  inclusive,  shall  ^^  treason, 
state  overt  acts,  and  no  evidence. shall  be  admitted  of  any  overt 
act  not  stated  unless  it  is  otherwise  relevant  as  tending  to  prove 
some  overt  act.  stated. 

2.  The  power  of  amending  indictments  in  this  Part  contained  Amendment, 
shall  not  extend  to  authorize  the  court  to  add  to  the  overt  acts 
stated  in  the  indictment.    55-56  V.,  c.  29,  s.  614. 

848.  An  indictment  may  be  preferred  against  any  person  indictment 
who  steals  any  chattel  let  to  be  used  by  him  in  or  with  any  ^**'' **®*''"K 
house  or  lodging,  or  who  steals  any  fixture  so  let  to  be  used,  lodger. 
in  the  same  form  as  if  the  offender  was  not  a  tenant  or  lodger, 
and  in  either  case  the  property  may  be  laid  in  the  owner  or 
person  letting  to  hire.    55-56  V.,  c.  29,  s.  625. 

Theft  of  fioftures,  etc,  by  lodger.] — See  sec.  360. 

849»  Every  one  charged  with  being  an  accessory  after  the  Accessories 
fact  to  any  offence,  or  with  receiving  any  property  knowing  ^^^  *^® 
it  to  have  been  stolen,  may  be  indicted,  whether  the  principal  receivers, 
offender  or  other  party  to  the  offence  or  person  by  whom  such 
property  was  so  obtained  has  or  has  not  been  indicted  or  con- 
victed, or  is  or  is  not  amenable  to  justice,  an4  such  accessory 
may  be  indicted  either  alone  as  for  a  substantive  offence  or 
jointly  with  such  principal  or  other  offender  or  person. 

2.  When  any  property  has  been  stolen  any  number  of  •  re-  Joining 
ceivers  at  different  times  of  such  property,  or  of  any  part  or  J^ceivers. 
parts  thereof,  may  be  charged  with  substantive  offences  in  the 
same  indictment,  and  may  be  tried  together,  whether  the  per- 
son by  whom  the  property  was  so  obtained  is  or  is  not  indicted 
with  them,  or  is  or  is  not  in  custody  or  amenable  to  justice. 
55-56  v.,  c.  29,  s.  627. 

Aoceasoriea  after  the  fact.] — See  sees.  71  (definition) ;  76  (in  treason) ; 
267  (in  murder);  574  and  575  (punishment). 

Reoeivera.] — See  sees.  399-403  (punishment),  and  954^  993  and  994 
(procedure  and  eyidenoe). 

If  it  be  proved  that  one  of  the  persons  charged  with  jointly  receiving, 
separately  received  any  part  of  the  property,  the  jury  may  convict  him 
separately  under  the  indictment  against  two  or  more.    Section  954. 

860*  In  any  indictment  against  any  person  employed  in  the  Indictment 
post  office  of  Canada  for  any  offence  against  this  Act,  or  against  l"  respect  to 
any  person  for  an  offence  committed  in  respect  of  any  person 
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post  office     so  employed,  it  shall  be  sufficieot  to  allege  that  the  offender,  or 

employees.    g^^J^  other  person,  was  employed  in  the  post  office  of  Canada  at 

the  time  of  the  commission  of  such  offence,  without  stating 

further  the  nature  or  particulars  of  his  employment    55-56  V., 

c.  29,  s.  624. 

Indictment  86 1«  In  any  indictment  for  an  indictable  offence,  com- 
D^^evf "^^  mitted  after  a  previous  conviction  or  convictions  for  any  indict- 
convictions.  able  offence  or  offences,  or  for  any  offence  or  offences,  for  which 
a  greater  punishment  may  be  inflicted  by  reason  of  such  pre- 
vious conviction,  it  shall  be  sufficient,  after  charging  the  subse- 
quent offence,  to  state  that  the  offender  was  at  a  certain  time 
and  place,  or  at  certain  times  and  places,  convicted  of  an 
indictable  offence  or  offences,  or  of  an  offence  or  offences,  as 
the  case  may  be,  and  to  state  the  substance  and  effect  only, 
omitting  the  formal  part  of  the  indictment  and  conviction,  or 
of  the  summary  conviction,  as  the  case  may  be,  for  the  previous 
offence  or  offences,  without  otherwise  describing  the  previous 
offence  or  offences.    55-56  V.,  c.  29,  s.  628. 

Charging  previous  conviction.] — See  sees.  568,  963,  964  and  982. 

Oeneral  Provisions  as  to  Counts, 

Substance  of        862»  Every  count  of  an  indictment  shall  contain,  and  shall 
^tTT  ^®  sufficient  if  it  contains  in  substance,  a  statement  that  the 

accused  has  committed  some  indictable  offence  therein  specified. 
In  popular  2.  Such  statement  may  be  made  in  popular  language  with- 

language.       q^^  ^ny  technical  averments  or  any  allegations  of  matter  not 

essential  to  be  proved. 
In  the  words        3.  Such  statement  may  be  in  the  words  of  the  enactment 
ment^or^^     describing  the  offence  or  declaring  the  matter  charged  to  be  an 
otherwise,      indictable  offence,  or  in  any  words  sufficient  to  give  the  accused 

notice  of  the  offence  with  which  he  is  charged. 
Form.  4.  Form    64  affords    examples  of  the    manner    of  stating 

offences.    55-56  V.,  c.  29,  s.  611. 

Sufficiency  of  the  indictment.] — ^The  examples  in  Code  Form  64  of  the 
description  of  offences  in  indictments  are  intended  to  illustrate  the  pro- 
visions of  Code  sec.  852,  relating  to  the  form  of  counts;  and  the  operative 
effect  of  form  64  is  not  restricted  to  the  validating  of  counts  in  respect 
only  of  the  particular  offences  for  which  examples  are  given  in  the  form, 
but  extends  to  counts  for  other  offences.  R.  v.  Skelton  (1898),  4  Can.  Cr. 
Cas.  467    (N.W.T.). 

An  indictment  only  states  the  legal  character  of  the  offence  and  does 
not  profess  to  furnish  the  details  and  particulars.  These  are  supplied  by 
the  depositions  and  the  practice  of  informing  the  prisoner  or  his  counsel  of 
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any  additional  evidence  not  in  the  depositions  which  it  may  be  intended  to 
produce  at  the  trial.  Mulcahey  v.  R.  ( 1868) ,  L.R.  3,  H.L.  306.  Per  Willes, 
J.;  Downie  v.  R.   (1888),  15  Can.  S.C.R.  358,  375. 

Each  count  of  an  indictment  must  contain  a  statement  of  all  the  essen- 
tial infirredients  which  constitute  the  offence  charged.  R.  v.  Weir  (No.  5) 
(1900),  3  Can.  Cr.  Cas.  400  (Que.). 

Every  count  of  an  indictment  shall  contain  so  much  detail  of  the  cir- 
cumstances of  the  alleged  offence  as  is  sufficient  to  give  the  accused  rea- 
sonable information  as  to  the  act  or  omission  to  be  proved  against  him, 
and  to  identify  the  transaction  referred  to:  Provided  that  the  absence  or 
insufficiency  of  such  details  shall  not  vitiate  the  count.    Section  853. 

A  count  may  refer  to  any  section  or  sub-section  of  any  statute  creating 
the  offence  charged  therein,  and  in  estimating  the  sufficiency  of  such  count 
the  court  shall  have  regard  to  such  reference.    Section  53   (2). 

Every  count  shall  in  general  apply  only  to  a  single  transaction.  Section 
853  (3). 

In  Reg.  V.  Aspinall,  2  Q.B.D.  48,  Brett,  L. J.,  said:  "An  indictment  must 
contain  an  allegation  of  every  fact  necessary  to  constitute  the  criminal 
charge  preferred  by  it.  As  in  order  to  make  acts  criminal  they  must  al- 
ways be  done  with  a  criminal  mind,  the  existence  of  that  criminality  of 
mind  must  always  be  alleged." 

An  indictment  multifarious  in  that  it  combines  a  charge  of  a  failure  to 
provide  necessaries  for  a  child  under  sixteen  under  sees.  242  and  244  with 
a  charfire  of  an  attempt  to  murder  the  child  and  to  which  indictment  the 
prisoners  pleaded,  is  sufficient  upon  which  to  base  a  conviction  thereon  for 
the  latter  offence  without  a  formal  amendment  of  the  indictment,  where 
the  presiding  judge  has  withdrawn  from  the  jury  that  portion  of  the  charge 
based  upon  sees.  242  and  244.  R.  v.  Lapierre  (1807),  1  Can.  Cr.  Cas.  413 
(Que.). 

In  O'Connell  v.  The  Queen  (1841),  11  Clark  &  Finnelly's  Reports,  155, 
Baron  Parke  (Lord  Wensleydale)  said  (pp.  205-206):  "The  practice  has 
grown  up.  and  much  increased  in  modern  times,  of  introducing  many  counts 
into  one  indictment,  and  though  we  know  practically  that  these  are  most 
frequently  descriptions,  only  in  different  words,  of  the  same  offence,  they 
are  allowable  only  on  the  presumption  that  they  are  different  offences,  and 
every  count  so  imports  on  the  face  of  the  record. 

"It  is  the  duty  of  the  court  acting  between  the  Crown  and  the  accused, 
and  the  right  of  the  accused,  to  have  the  charge  of  each  offence  properly 
and  finally  disposed  of  on  the  record,  so  that  the  accused  as  well  as  the 
Crown  may  know  for  what  offence  the  punishment  was  inflicted,  and  for 
what  not;  and  so  that  the  accused  may  plead  his  conviction  in  bar  of 
another  indictment  for  the  offence  for  which  he  was  punished,  and  that  the 
Crown  may  also  know  that  it  might  again  prosecute  for  that  offence  for 
which  he  was  not.  Ibid;  and  see  Castro  v.  The  Queen,  L.R.,  6  App.  Cas. 
220  and  235." 

An  indictment  for  perjury  which  charged  that  the  false  evidence  was 
given  tfefore  a  coroner,  whereas  the  evidence  was  in  fact  taken  before  the 
coroner  and  a  jury  and  not  only  by  the  coroner  is  sufficient  for  the  words 
of  the  indictment  were  "sufficient  to  eive  the  accused  notice  of  the  offence 
with  which  he  was  charged."  R.  v.  Thompson  (1806),  4  Can.  Cr.  Cas.  265 
N.W.T. 

An  indictment  that  at  a  specified  time  and  place  the  accused  did  at- 
tempt to  "pick  the  pocket"  of  a  person  named  is  sufficiently  explicit  to 
charge  an  attempt  to  commit  theft  from  the  person.  R.  v.  Morgan  (No.  2), 
5  Can.  Cr.  Cas.  272,  per  Armour,  C.J.O. 

An  indictment  is  sufficient  in  form  if  it  contains  all  the  allegations 
essential  to  constitute  the  offence  and  charges  in  substance  the  offence 
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created  by  the  statute;  and  it  is  immaterial  in  what  part  of  the  same  the 
averment  is  contained,  or  that  words  of  equivalent  import  are  used  in- 
stead of  the  language  of  the  statute.  An  indictment  charging  bank  officials 
with  having  made  a  monthly  report,  etc.,  "a  wilful,  false  and  deceptive  state- 
ment" of  and  concerning  the  affairs  of  the  bank,  with  intent  to  deceive, 
sufficiently  charges  the  offence,  under  the  Bank  Act,  of  having  made  "a 
wilfully  false  or  deceptive  statement  in  any  return  or  report"  with  such  in- 
tent.   R.  V.  Weir  (No.  1),  3  Can.  Cr.  Cas.  102,  R.J.Q.  8  Q.B.  521. 

A  count  in  an  indictment  charging  that  the  defendant  acting  under  a 
power  of  attorney  fraudulently  sold  certain  bank  shares  and  fraudulently 
converted  the  proceeds  "and  did  thereby  steal  the  said  proceeds"  is  not 
bad  as  charging  two  offences,  and  the  reference  to  the  fraudulent  sale  and 
fraudulent  conversion  are  to  be  taken  as  descriptive  of  the  means  whereby 
the  offence  of  stealing  under  a  power  of  attorney  was  committed.  R.  v. 
Fulton  (1900),  5  Can.  Cr.  Cas.  36  (Que.). 

It  is  not  necessary  that  an  indictment  which  sufficiently  describes  that 
which  is  by  statute  an  indictable  offence  should  conclude  with  the  words 
"against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  Our  Lord  the  King,  his  Crown  and  dignity."  R.  v. 
Doyle  (1894),  2  Can.  Cr.  Cas.  335  (N.S.). 

Where  two  or  more  names  are  laid  in  an  indictment  under  an  alias 
dictus  it  is  not  necessary  to  prove  them  all.  R.  v.  Jacobs  (1889),  16  Can. 
S.C.R.  433.  J.  was  indicted  for  the  murder  of  A.J.,  otherwise  called  K.K. 
On  the  trial  it  was  proved  that  the  deceased  was  known  by  the  name  of 
K.K.,  but  there  was  no  evidence  that  she  ever  went  by  the  other  name. 
Held,  that  this  variance  between  the  indictment  and  the  evidence  did  not 
invalidate  the  conviction  of  J.  for  manslaughter.    Ibid. 

As  a  general  rule  the  name  of  the  person  against  whom  an  offence  has 
been  committed  should  be  given,  and  any  property  which  has  been  the 
subject  of  an  offence  should  be  described.  But  to  prevent  a  crime  going 
unpunished  where  it  is  impossible  to  give  the  name  of  the  party,  it  is  in 
such  cases  sufficient,  as  an  exception  to  the  general  rule,  for  the  grand  jury 
to  state  that  it  has  been  committed  against  a  person  to  the  jurors  unknown. 
R.  V.  Taylor  (1895),  R.J.Q.  4  Q.B.  226. 

An  indictment  charging  that  the  accused  unlawfully  attempted  to  steal 
from  the  person  of  an  unknown  person  the  property  of  such  unknown  per- 
son without  giving  the  name  of  the  person  against  whom  the  offence  was 
committed  or  the  description  of  the  property  the  accused  attempted  to  steal, 
is  sufficient.    R,  v.  Taylor  (1895),  R.J.Q.  4  Q.B.  226. 

An  indictment  that  does  not  set  up  in  the  statement  of  the  charge  all 
the  essential  ingredients,  is  defective  and  cannot -be  sustained.  So  where  an 
indictment  charging  the  publication  of  a  defamatory  libel,  did  not  state 
that  the  same  was  likely  to  injure  the  reputation  of  the  libelled  person  by 
exposing  him  to  hatred,  contempt  or  ridicule,  or  was  designed  to  insult 
him,  it  was  held  bad  by  reason  of  the  omission  of  an  essential  ingredient  of 
the  offence.  Such  an  indictment  cannot  be  amended  and  must  be  set  aside 
and  quashed  as  the  defect  is  a  matter  of  substance.  R.  v.  Cameron  <1898), 
2  Can.  Cr.  Cas.  173  (Wurtele,  J.). 

It  is  not  necessary  to  allege  in  an  indictment  facts  which  the  law  will 
necessarily  infer  from  the  proof  of  other  facts  which  are  alleged.  So  where 
an  indictment  for  unlawfully  writing  and  nublishing  a  defamatory  libel 
omitted  to  allege  that  the  libel  was  published  maliciously,  it  was  held  that 
the  indictment  was  nevertheless  good  inasmuch  as,  upon  proof  of  the  publi- 
cation of  the  libel,  the  legal  inference,  until  rebutted  by  the  defendant,  was 
that  it  was  published  maliciously;  and  the  allegation  that  the  publication 
was  malicious  was  not,  therefore,  a  necessary  averment.  R.  v.  Munslow 
(1895>,  18  Cox  C.C.  112. 
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Where  a  person  charged  before  a  court  of  summary  jurisdiction  has  a 
right  to  elect  to  be  tried  by  a  jury  in  respect  of  an  offence  punishable  sum- 
marily and  not  originally  indictable,  and  by  statute  the  court  is  thereupon 
to  deal  with  the  case  as  if  the  accused  were  charged  with  an  indictable 
offence  and  not  with  an  offence  punishable  on  summary  conviction,  it  has 
been  held  that,  upon  an  indictment  being  preferred  accordingly,  the  fact  ' 
that  the  indictment  is  preferred  in  consequence  of  the  defendant's  claim 
to  be  tried  by  a  jury  is  not  a  necessary  averment  therein.  R.  v.  Chambers 
(1896),  18  Cox  C.C.  401,  76  Eng.  L.T.  76. 

The  absence  or  the  insufficiency  of  particulars  does  not  vitiate  an  indict- 
ment; but  if  it  should  be  made  to  appear  that  there  is  a  reasonable  neces- 
sity for  more  specific  information,  the  court  may,  on  the  application  of  the 
accused  person,  order  that  further  particulars  be  given,  but  such  an  order  is 
altogether  within  the  judicial  discretion  of  the  judge.    R.  v.  France  (1808), 

1  Can.  Cr.  Cas.  321,  320   (Q.B.  Montreal). 

Judge  Taschereau,  in  his  book  on  the  Criminal  Code  (1803),  p.  675-678, 
says:  "The  first  sub-section  of  this  sec.  611  [now  852]  cannot  probably  bear 
the  construction  that  the  wording  of  it,  taken  literally,  would  at  first  sug- 
gest. The  whole  Act  taken  together,  does  not  seem  to  allow  of  such  a  con- 
struction. .  .  .  Sub-sec.  2  of  sec.  611  [now  852  (2)]  may  perhaps  dis- 
Eense  with,  for  instance,  the  word  'burglariously',  m  indictments  for 
urglary,  but  leaves  it  necessary  to  aver  all  matter  necessary  to  be  proved. 
.  .  .  Sub-sec.  3  will  probably  not  receive  a  wider  construction  than  the 
same  enactment  as  reproduced  in  sec.  734  [now  sec.  1010]  as  to  indictments 
for  any  offence  against  this  Act«  has  heretofore  received.    .     .     .    Sub-sec. 

2  of  this  sec.  611  [now  852]  assumes  negatively  that  all  matter  of  fact 
necessary  to  be  proved  must  be  alleged  in  the  indictment.  It  still  remains 
the  rule  that  an  indictment  which  does  not  substantially  set  down  all  the 
elements  of  the  offence  is  void." 

There  is  a  difference  between  an  indictment  which  is  bad  for  charging 
an  act  which  as  laid  is  no  crime,  and  an  indictment  which  is  bad  for  charg- 
ing a  crime  defectively;  the  latter  may  be  aided  by  verdict,  the  former 
cannot.  R.  v.  Waters  (1848),  1  Den.  C.C.  356.  If  a  substantial  ingredient 
of  the  offence  does  not  appear  on  the  face  of  the  indictment,  the  court  will 
arrest  the  judgment.  Section  1007.  R.  v.  Carr,  26  L.C.  Jur.  61;  R.  v. 
Lynch,  20  L.C.  Jur.  187.  If  the  indictment  is  in  such  a  form  that  it  does 
not  charge  an  offence,  the  court  cannot  allow  an  amendment  to  remedy  the 
defect.  R.  v.  Flynn,  18  N.B.R.  321;  R.  v.  Norton  (1886),  16  Cox  C.C.  50; 
R.  V.  James  (1871),  12  Cox  C.C.  127;  R.  v.  Morrison,  18  N.B.R.  682.  Nor 
is  an  amendment  to  be  made  if  it  change  the  nature  and  quality  of  the 
offence.    R.  v.  Wright  (1860),  2  F.  A  F.  320. 

If  the  indictment  charf^es  no  crime,  the  defect  is  a  matter  of  substance 
and  not  amendable,  and  the  court  is  obliged  to  arrest  the  judgment.  R.  v. 
Carr,  26  L.C.  Jur.  61;  R.  v.  Wheatley  (1761),  2  Burr.  1127;  R.  v.  Turner 

(1830),  1  Moo.  230;  R.  v.  Webb  (1848),  1  Den.  C.C.  338.  And  a  plea  of 
guilty  is  not  a  waiver,  and  does  not  prevent  the  defendant  from  moving  in 
arrest  of  judgment  as  to  defects  apparent  on  the  record.     R.  ▼.  Brown 

(1800),  24Q.B.D.  357. 

But  if  the  defect  is  one  which  the  court  has  the  power  to  amend,  sec. 
808  of  the  C!!ode  then  applies,  and  the  objection  must  be  raised  before  plea. 
R.  ▼.  Mason.  22  U.C.CP.  246. 

Amending  the  indictment,] — See  sees.  880  and  808. 

868*  Every  count  of  an  indictment  shall  contain  so  much  Details  of 
detail  of  the  circumstances  of  the  alleged  offence  as  is  sufficient  ci^cumstan- 
to  give  the  accused  reasonable  information  as  to  the  act  or^^' 
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Single 


omission  to  be  proved  against  him,  and  to  identify  the  trans- 
action referred  to:  Provided  that  the  absence  or  insufficiency 
of  such  details  shall  not  vitiate  the  count. 

2.  A  count  may  refer  to  any  section  or  subsection  of  any 
statute  creating  the  offence  charged  therein,  and  in  estimating 
the  sufficiency  of  such  count  the  court  shall  have  regard  to  such 
reference. 

3.  Every  count  shall  in  general  apply  only  to  a  single  trans- 


transaction,   a^tj^jj,      55.gg  y^  ^   29,  s.  611. 


Separate  counts  for  each  transaction.] — ^A  count  in  an  indictment  must 
nx)t  charge  two  or  more  offences,  but  an  indictment  may  charge  the  de- 
fendant in  the  same  count  with  felonious  acts  with  respect  to  several  per- 
sons if  it  were  all  one  transaction,  e.g.,  in  robbery  with  havinur  assaulted 
A.  and  B.  and  having  stolen  from  A.  one  shilling  and  from  B.  two  shillings, 
both  having  been  assaulted  and  robbed  by  the  same  individual  at  the  same 
time.  R.  v.  Giddins,  C.  &  Mar.  634;  Archbold's  Crim.  Pldg.  (1900),  75. 
Conversely  several  indictments  would  be  improper  for  what  might  properly 
be  included  in  one  count. 

Upon  an  indictment  for  receiving  stolen  goods,  if  it  appear  that  the 
articles  were  received  at  different  times,  the  prosecutor  must  elect  as  to 
the  receipt  of.  which  articles  he  will  prosecute  for.  R.  v.  Dunn,  1  Moody 
C.C.  146;  R.  V.  Hinley,  2  M.  &  Rob.  524. 

Before  the  statute  authorizing  a  conviction  for  assault  with  intent  on 
an  indictment  for  robbery,  the  two  charges  of  robbery  and  assault  with  in- 
tent to  rob  being  laid  in  different  counts,  it  was  held  that  the  prosecutor 
ought  to  elect  upon  which  he  would  proceed.  R.  v.  Gough,  1  M.  &  Rob.  71; 
R.  V.  Smith,  3  C.  &  P.  412. 


be  charged 
in  the  alter- 
native. 


Offences  may  854»  A  count  shall  not  be  deemed  objectionable  on  the 
ground  that  it  charges  in  the  alternative  several  different 
matters,  acts  or  omissions  which  are  stated  in  the  alternative  in 
the  enactment  describing  any  indictable  offence  or  declaring 
the  matters,  acts  or  omissions  charged  to  be  an  indictable 
offence,  or  on  the  ground  that  it  is  double  or  multifarious. 
55-56  v.,  c.  29,  s.  612. 


Count  not 
objectionable 
or  insuffi- 
cient 

on  ground 
of  omission 
of  certain 
statements. 


855»  No  count  shall  be  deemed  objectionable  or  insufficient 
for  the  reason  only, — 

(a)  that  it  does  not  contain  the  name  of  the  person  injured, 
or  intended,  or  attempted  to  be  injured ;  or, 

(b)  that  it  does  not  state  who  is  the  owner  of  any  property 
therein  mentioned;  or, 

(c)  that  it  charges  an  intent  to  defraud  without  naming  or 
describing  the  person  whom  it  was  intended  to  defraud; 
or, 

(d)  that  it  does  not  set  out  any  document  which  may  be  the 
subject  of  the  charge ;  or. 
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(e)  that  it  does  not  set  out  the  words  used  where  words  used 
are  the  subject  of  the  charge ;  or, 

(f)  that  it  does  not  specify  the  means  by  which  the  oflPence 
was  committed;  or, 

(g)  that  it  does  not  name  or  describe  with  precision  any  per- 
son, place  or  thing;  or, 

(h)  that  it  does  not  in  cases  where  the  consent  of  any  person, 
official  or  authority  is  required  before  a  prosecution  can  be 
instituted,  state  that  such  consent  has  been  obtained. 
2.  No  provision  contained  in  this  Part  as  to  matters  which  Not  to  re- 
are  not  to  render  any  count  objectionable  or  insufficient  shall  be  strict  gen- 
construed  as  restricting  or  limiting  in  any  way  the  general  pro-  sions  of  as. 
visions  of  sections  eight  hundred  and  fifty-two  and  eight  huri-  852  and  863. 
dred  and  fifty-three.     55-56  V.,  c.  29,  ss.  613  and  616;   56  V., 
c.  32,  s.  1. 

Sufficiency  of  indicimentJ] — See  note  to  sec.  852  and  as  to  alleging  pro- 
perty in  one  of  several  joint  owners  named  "and  others"  and  other  details 
of  description  in  certain  cases  specified,  see  sec.  864. 

856«  Any  number  of  counts  for  any  oflfences  whatever  may  Joinder  of 
be  joined  in  the  same  indictment,  and  shall  be  distinguished  counts. 
in  the  manner  shown  in  form  63,  or  to  the  like  effect :  Provided  Proviso, 
that  to  a  count  charging  murder  no  count  charging  any  offence 
other  than  murder  shall  be  joined.    55-56  V.,  c.  29,  s.  626. 

Joinder  of  counts.'] — Even  before  the  Code,  offences  of  the  same  char- 
acter, though  differing  in  degree,  might  be  united  in  the  same  indictment, 
and  the  prisoner  tried  on  both  at  the  same  time,  and  on  the  trial  he  might 
be  convicted  on  the  one  and  not  on  the  other.  Theal  v.  R.  (1882),  7  Can. 
S.C.R.  397.  405. 

The  former  rule  was  that  if  different  felonies  were  stated  in  several 
counts  of  an  indictment,  while  no  objection  could  be  made  to  the  indict- 
ment on  that  account  in  point  of  law,  the  judge,  in  his  discretion,  might 
quash  the  indictment,  or  require  the  counsel  for  the  prosecution  to  select 
one  of  the  felonies  and  confine  himself  to  that.  That  was  technically 
termed  putting  the  prosecutor  to  his  election,  and  was  done  when  the  pris- 
oner, by  reason  of  two  charges  being  inquired  into  at  the  same  time,  would 
be  embarrassed  in  his  defence,  or,  as  it  has  been  said,  lest  it  should  "con- 
found" him  in  his  defence,  a  matter  however  onlv  of  prudence  and  dis- 
cretion, to  be  exercised  bv  the  judge.  Per  Ritchie,  C.J.,  in  Theal  v.  R. 
(1882),  7  Can.  S.C.R.  397,  405.  A  separate  trial  may  now  be  directed 
under  sec.  857  in  respect  of  any  of  the  counts  instead  of,  as  formerly,  put- 
ting the  prosecutor  to  his  election. 

867»  When  there  are  more  counts  than  one  in  an  indictment  Each  count 
each  count  may  be  treated  as  a  separate  indictment.  separate. 

2.  If  the  court  thinks  it  conducive  to  the  ends  of  justice  to  Separate 
do  so,  it  may  direct  that  the  accused  shall  be  tried  upon  any  *^**^* 
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one  or  more  of  such  counts  separately:  Provided  that,  unless 
there  be  special  reasons,  no  order  shall  be  made  preventing  the 
trial  at  the  same  time  of  any  number  of  distinct  charges  of 
theft,  not  exceeding  three,  alleged  to  have  been  committed  with- 
in six  months  from  the  first  to  the  last  of  such  offences,  whether 
against  the  same  person  or  not.    55-56  V.,  c.  29,  s.  626. 

Several  counts,'] — ^The  word  "may"  is  permissive  and  not  imperative 
unless  the  context  otherwise  requires.  R.S.C.  1906,  ch.  1,  sec.  34  (Inter- 
pretation Act). 

Misjoinder  of  counts  is  no  longer  an  objection  except  in  the  single  in- 
stance named  in  sec.  866  that  no  other  offence  shall  be  joined  to  a  charge 
of  murder.  An  objection  in  point  of  form  to  one  count  would  not  necessar- 
ily affect  the  validity  of  the  other  count,  and  a  sentence  passed  on  two  or 
more  counts  is  by  sec.  1005  validated  "if  any  of  such  counts  would  have 
justified  it." 

Although  the  charges  are  cumulative  as  contained  in  the  various  counts, 
the  trial,  in  the  absence  of  an  order  for  separate  trial,  is  a  single  one,  and 
by  sec.  965  the  former  practice  in  regard  to  juries  remains  in  effect  except 
where  expressly  altered  by  or  inconsistent  with  the  Criminal  Code.  The 
number  of  peremptory  challenges  still  depends  on  the  quality  of  the  most 
serious  of  tne  charges  laid  in  the  indictment  (sec.  932),  and  not  upon  the 
number  of  offences  which  are  included  therein. 

Several  thefts  within  6  months.'] — Upon  the  trial  at  the  same  time  and 
upon  the  same  indictment  of  three  distinct  charges  of  theft  alleged  to  have 
been  committed  within  six  months  of  one  another  by  a  prisoner,  the  jury 
must  necessarily  be  placed  in  possession  of  the  evidence  upon  all  the 
charges  before  being  required  to  find  the  verdict  upon  any  of  them,  not- 
withstanding the  danger  that  a  jury  might  not  separate  and  properly  apply 
the  evidence  upon  the  different  charges  in  dealing  with  them.  See  Re  A. 
E.  Cross  (1900),  4  Can.  Cr.  Cas.  173  (Ont.). 


Order  for  858.  Any  order  for  trial  upon  one  or  more  counts  of  an 

sepaVatelv     indictment  separately  may  be  made  either  before  or  in  the 

course  of  the  trial,  and  if  it  is  made  in  the  course  of  the  trial 

the  jury  shall  be  discharged  from  giving  a  verdict  on  the  counts 

on  which  the  trial  is  not  to  proceed. 

Procedure  on        2.  The  counts  in  the  indictment  as  to  which  the  jury  are  so 

as  If  separate  discharged  shall  be  proceeded  upon  in  all  respects  as  if  they  had 

indictment,    been  found  in  a  separate  indictment.    55-56  V.,  c.  29,  s.  626. 

Directing  separate  trial  of  persons  jointly  indicted.'] — ^Where  several 
persons  are  indicted  jointly,  the  Crown  has  the  option  of  having  them  tried 
separately  instead  of  together,  and  none  of  them  can  demand  a  separate 
trial  as  a  matter  of  right.  R.  v.  Weir  (No.  4)  (1899),  3  Can.  Cr.  Cas. 
351   (Que.). 

But  if  the  trial  of  the  defendants  jointly  instead  of  separately  would 
work  an  injustice  to  any  of  them,  the  presiding  judge  may,  on  due  cause 
being  shewn,  exercise  his  discretionary  right  to  direct  a  separate  trial. 
Ibid. 

V^hether  or  not  a  separate  trial  shall  be  granted  on  the  application  of  a 
defendant  is  a  matter  in  the  discretion  of  the  court.       R.  v.  Littlechild 
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(1871),  LJl.  6  Q.B.  203.  The  accused  persons  are  not  entitled  as  of  right 
to  severance  of  trial;  R.  V.  McConohy  (1874),  5  Revue  Legale  (Que.)  746, 
per  Monk,  J.,  Q.B.,  Montreal;  but  the  Crown  is  so  entitled  if  the  case  is 
one  in  which  a  severance  is  practicable;  2  Hawkins,  P.C.,  ch.  41,  sec.  8;  1 
Bishop's  Crim.  Prac.  1034.  A  severance  is  not  allowed  in  t)ic  trial  of 
indictments  for  conspiracy  or  for  riot.  Starkie's  Crim.  Plead.  .'(O.  And 
separate  trials  were  refused  where  the  charge  was  subornation  of  perjury; 
R.  V.  Gravel   (1877),  per  Ramsay,  J.,  Court  of  Queen's  Bench.  Montreal; 

(not  reported)  referred  to  in  Taschereau's  Criminal  Code  of  Canada,  page 
690. 

On  an  indictment  of  three  persons  jointly,  for  publishing  blasphemous 
libels  in  certain  numbers  of  a  newspaper,  two  of  them  whose  names  were 
on  it  as  editor  and  publisher  respectively,  having  already  been  convicted  on 
a  charge  of  publishing  similar  libels  in  another  number  of  the  paper,  it  was 
held  that  the  third,  whose  case  was  that  he  was  not  connected  with  the 
paper  at  all,  ought  (on  his  application)  to  be  tried  separately,  as  his  trial 
with  the  others  might  possibly  prejudice  him  in  his  defence,  especially  as 
he  desired  to  call  them  as  witnesses,  while  it  did  not  appear  that  his 
separate  trial  could  at  all  embarrass  the  case  for  the  prosecution  as  the 
prosecutor  would  be  entitled  to  give  any  evidence  in  his  power  to  fix  the 
defendant  with  a  joint  liability  for  the  acts  of  the  others.  R.  V.  Brad- 
laugh  and  others  (1883),  15  Cox  CO.  217   (Coleridge,  L.C.J. ). 

The  trial  judge  has  a  discretion  at  the  close  of  the  case  for  the  prose- 
cution to  submit  the  case  of  one  of  the  defendants  separately  to  the  jury, 
if  no  evidence  is  to  be  given  on  his  behalf;  but  he  is  not  bound  to  do  so. 
R.  v.  Hambly  (1859),  16  U.C.Q.B.  617,  (Robinson,  C.J.,  McLean  and  Bums, 
JJ.).  When  either  the  defendant  or  the  prosecution  desire  to  call  one  of 
the  accused  to  give  evidence  for  or  against  a  co-defendant,  a  separate  trial 
should  be  ask^  for.  Where  persons  are  jointly  indicted  but  are  tried 
separately,  one  of  them  is  a  competent  witness  against  the  other  although 
the  defendant  so  called  has  not  been  tried  and  has  not  been  discharged  on 
a  nolle  prosequi,  and  although  he  has  not  pleaded  to  the  indictment.  R.  v. 
Winsor,  10  Cox  C.C.  276. 

Before  the  Canada  Evidence  Act,  where  prisoners  were  indicted  jointly, 
and  all  pleaded  not  guilty,  but  having  severed  in  their  challenges,  the 
Crown  elected  to  proceed  against  three  of  them  leaving  the  fourth  to  be 
tried  separately,  it  was  held  that  he  was  a  competent  witness  on  behalf  of 
the  other  prisoners.  R.  v.  Jerrett  (1863),  22  U.C.Q.B.  499  (Hagarty,  J., 
and  Adam  Wilson,  J.).  But  if  several  prisoners  jointly  indicted  were 
jointly  tried  and  had  been  given  in  charge  to  the  jury  the  former  rule  was 
that  one  of  them  while  in  such  charge  could  not  be  called  as  a  witness  for 
another.  R.  v.  Payne  (1872),  12  Cox  C.C.  118  (court  for  crown  cases 
reserved). 

Now,  by  the  Canada  Evidence  Act,  every  nerson  charcred  with  an 
offence  is  a  competent  witness  for  the  defence  whether  the  person  so  charged 
is  charged  solely,  or  jointly  with  any  other  person  (sec.  4).  That  section 
does  not  make  the  accused  person  a  compellable  witness.  It.  however, 
makes  it  possible  for  the  accused  to  go  into  the  witness  box  if  he  so  de- 
sires, at  the  same  time  providing  that  the  failure  of  the  person  charged 
to  testify  shall  not  be  made  the  subiect  of  comment  by  the  judge  or  by 
counsel  for  the  prosecution  in  addressing  the  jury  (sub-sec.  5  of  sec.  4), 
Can.  Evidence  Act,  R.S.C.  1906,  ch.  145. 

Where  persons  are  jointly  indicted  and  one  pleads  guilty  and  is  sen- 
tenced before  the  trial  of  the  other  is  concluded,  the  prisoner  so  sentenced 
is  rendered  not  only  a  competent  but  a  compellable  witness  for  or  against 
the  other.  R.  v.  Jackson  (1885),  6  Cox  C.C.  625;  R.  v.  Gallagher  (1875), 
13  Cox  C.C.  61. 
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Where  the  accused  person  becomes  a  witness  he  is  not  excused  from  ans- 
wering any  question  upon  the  /rround  that  the  answer  may  tend  to  crim- 
inate him  or  may  tend  to  establish  his  liability  to  a  civil  proceeding  at 
the  instance  of  the  Crown  or  of  any  person;  (Canada  Evidence  Act, 
sec.  5),  provided,  however,  that  if  the  witness  objects  to  answer  upon 
that  ground  and  if  but  for  the  Canada  Evidence  Act  or  a  provincial  statute, 
as  the  case  may  be,  he  would  unon  such  objection  have  been  excused  from 
answering  the  question  then,  although  the  witness  shall  be  compelled  to 
answer,  yet  the  answer  so  given  shall  not  be  used  or  be  receivable  in  evi- 
dence against  him  in  "any  criminal  trial  or  other  criminal  proceeding 
against  him,  thereafter  taking  nlace"  other  than  a  prosecution  for  perjury 
in  giving  such  evidence;  Canada  Evidence  Act,  sec.  5.  See  also  R.  v.  Me- 
Linehy   (1899),  2  Can.  Cr.  Cas.  416. 

Where  two  prisoners  are  being  jointly  tried  for  an  offence,  a  voluntary 
admission  made  by  one  of  them  is  evidence  against  himself  only,  and  if 
it  implicates  a  fellow  prisoner  the  trial  judge  should  warn  the  jury  that 
the  statement  is  evidence  only  against  the  person  making  it  and  should  not 
be  considered  in  weighing  the  evidence  against  the  fellow  prisoner.  Semble, 
the  prisoner  jointly  charged  and  likely  to  be  implicated  by  the  statement 
of  the  other  accused  person,  would  have  good  ground  for  applying  to  be 
separately  tried,  in  order  to  prevent  the  statement  being  put  in*  even  with 
such  warning,  as  evidence  before  the  jury  bv  which  he  is  to  be  tried.  R. 
V.  Martin  (1905),  9  Can.  Cr.  Cas.  371    (Ont.). 

Under  the  rule  of  the  common  law  a  person  on  trial  for  an  offence  was 
neither  competent  nor  compellable  to  eive  evidence  for  or  against  himself, 
and  co-defendants  on  trial  for  an  offence  could  not  be  called  as  witnesses 
for  or  against  themselves  or  each  other.  The  new  law  only  declares  that 
such  persons  shall  be  competent  witnesses,  and  the  old  law  which  declares 
that  they  are  not  compellable  to  give  evidence  remains  in  force.  R.  v.  Con- 
nors  (189.3),  5  Can.  Cr.  Cas.  70,  3  Que.  Q.B.  100. 

The  rule  of  the  English  criminal  law — ^that  no  one  can  be  compelled 
to  criminate  himself — still  prevails,  and  therefore  in  criminal  cases  no 
person  accused  of  an  offence,  whether  indicted  and  tried  alone  or  jointly 
with  others,  can  be  required  to  give  evidence,  although  he  may  do  so  of 
his  own  accord.  R.  v.  Connors  (1893),  5  Can.  Cr.  Cas.  70,  3  Que.  Q.B. 
100. 

The  decision  in  the  Connors  Case  is  to  be  preferred  to  dicta  in  the 
Ontario  case  of  R.  v.  Blais,  10  Can.  Cr.  Cas.  354,  358,  in  which  it  w^as 
said  in  effect  that  Avhere  two  prisoners  are  jointly  indicted  but  an  order 
is  made  for  their  separate  trial,  the  one  is  an  admissible  witness  for  the 
other  and  is  bound  to  testify  although  he  may  prevent  his  evidence  being 
used  against  himself  at  his  subsequent  trial. 

Two  or  more  persons  cannot  be  jointly  indicted  for  perj\iry.  R.  v. 
Phillips,  2  Str.  921. 

Where  two  prisoners  jointly  indicted  have  been  convicted,  and  a  ques- 
tion has  been  reserved  for  the  consideration  of  the  court  for  crown  cases 
reserved  on  behalf  of  one  of  them,  that  court  has  power,  if  it  shall  be  of 
opinion  that  the  objection  raised  is  valid  and  that  it  affects  the  conviction 
of  both  prisoners,  to  quash  the  conviction  of  the  other  prisoner  as  well  as 
that  of  the  prisoner  on  whose  behalf  the  question  has  been  reserved.  Reg. 
v.  Saunders,  [1899]   1  Q.B.  490. 

Where  two  persons  are  jointly  indicted  for  murder  and  one  pleads  guilty 
and  the  other  not  guilty,  and  the  trial  upon  the  latter  plea  results  in  an 
acquittal,  leave  should  be  granted  the  other  defendant  to  change  his  plea 
of  guilty  to  one  of  not  guilty,  if  the  circumstances  of  the  case  are  such 
that  the  verdict  of  acquittal  already  given  in  respect  of  the  one  would  be 
absolutelv  inconsistent  with  the  guilt  of  the  other  who  had  pleaded  guilty. 
R.  V.  Herbert  (1903),  6  Can.  Cr.  Cas.  214   (Ont.). 
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* 

Particulars. 

859.  The  court  may,  if  satisfied  that  it  is  necessary  for  a  May  be 
fair  trial,  order  that  the  prosecutor  shall  furnish  a  particular, —  H^^^f  *° 

(a)  of  what  is  relied  on  in  support  of  any  charge  of  per-  perjury,  etc. 
jury,  the  making  of  a  false  oath  or  of  a  false  statement, 
fabricating  evidence  or  subornation,  or  procuring  the  com- 
mission of  any  of  such  offences; 

(b)  of  any  false  pretenses  or  any  fraud  charged ; 

(c)  of  any  attempt  or  conspiracy  by  fraudulent  means ; 

(d)  stating  what  passages  in  any  book,  pamphlet,  newspaper 
or  other  printing  or  writing  are  relied  on  in  support  of  a 
charge  of  selling  or  exhibiting  an  obscene  book,  pamphlet, 
newspaper,  printing  or  writing; 

(e)  further  describing  any  document  or  words  the  subject 
of  a  charge ; 

(f)  further  describing  .the  means  by  which  any  offence  was 
committed ; 

(g)  further  describing  any  person,  place  or  thing  referred  to 
in  any  indictment.    55-56  V.,  c.  29,  ss.  613,  615  and  616. 

Ordering  particular8  of  indictment.] — Particulars  furnished  under  sec. 
850  have  not  the  effect  of  amending  or  extending  the  scope  of  the  original 
indictment  or  charge,  and  the  inclusion  of  a  separate  and  distinct  oiTence 
as  a  particular  under  a  charge  of  conspiracy  will  not  authorize  a  convic- 
tion which  would  otherwise  not  be  within  the  sdope  of  the  indictment.  R. 
V.  Sinclair  (1906),  12  Can.  Cr.  Cas.  20  (Sask). 

When  an  indictment  for  defamatory  libel  consisting  of  words  harmless 
in  themselves,  but  importing  by  innuendo  an  imputation  of  dishonour- 
able conduct  contains  in  addition  to  the  enunciation  of  the  incriminating 
words  an  allegation  of  the  sense  in  which  they  should  be  understood  the 
Crown  will  be  allowed  to  prove  extrinsic  circumstances  which  impute  this 
meaning  to  them.  It  is  not  necessary  to  enumerate  these  circumstances 
in  the  indictment,  and  the  accused  is  sufficiently  guarded  against  surprise 
by  the  right  that  he  has  to  demand  particulars.  Failing  to  do  so,  he  will 
not  be  allowed  to  object  to  the  admission  of  the  evidence  above  mentioned 
and  the  question  of  its  legality  is  not  one  which  can  be  reserved  for  the 
opinion  of  the  Court  of  Appeal.'  R.  v.  Molleur  (No.  1),  12  Can.  Cr.  Cas.  8. 

The  ordering  of  particulars  to  be  furnished  to  the  accused  by  the  Crown 
in  respect  of  an  indictment  for  theft  is  a  matter  of  judicial  discretion.  R. 
V.  Stevens.  8  Can.  Cr.  Cas.  387. 

Where  the  Crown  is  unable  to  specify  in  detail  the  several  sums  alleged 
to  have  been  received  and  misappropriated  by  a  Government  employee  and 
the  prosecution  is  laid  for  theft  of  a  sum  aggregating  the  deficit  appearing 
upon  the  employee's  books  and  returns,  particulars  should  be  ordered 
against  the  Crown  only  with  regard  to  the  direct  proof  of  details  so  as  not  to 
exclude  general  evidence  based  upon  the  balances  returned  from  time  to 
time.  With  the  consent  of  the  Crown,  an  order  may  be  made  for  the  de- 
livery of  particulars  shewing  what  statements  of  account  made  by  the 
accused  are  proposed  to  be  put  in  evidence  for  the  prosecution,  and  what 
sums  are  alleged  to  have  been  wrongfully  omitted  therefrom  or  wrongfully 
inserted  therein.    The  King  v.  Stevens  (1904),  8  Can.  Cr.  Cas.  387  (N.S.). 


686 


[§  860] 


Criminal  Code. 


Part  XIX. 


Copy  to  be 
furnished. 


Regard  to 
depositions. 


In  Taylor  v.  The  Queen,  [1896]  1  Q.B.  25,  it  was  held  that  an  indict- 
ment for  receiving  goods^  knowing  the  same  to  have  been  unlawfully  ob- 
tained by  false  pretences,  is  good  without  setting  out  the  false  pretences, 
for,  the  gist  of  the  offence  being  the  receipt  of  the  goods  with  knowledge 
that  they  had  been  unlawfully  obtained  by  some  false  pretence,  it  is  suffi- 
cient to  so  allege  without  specifying  the  nature  of  the  pretence  (Mathew, 
J.,  and  Charles^  J. ) .  The  court  there  refused  to  treat  as  a  binding  author- 
ity the  unreported  case  of  Reg.  v.  Hill  decided  in  1851  and  noted  in  2 
Russell  on  Grimes,  5th  ed.,  482,  6th  ed.,  437,  in  which  the  contrary  had 
been  held  at  the  Gloucester  assizes.  Mathew,  J.,  said  that  for  many  years 
it  had  been  the  practice  not  to  set  out  the  particular  false  pretences  by 
which  the  money  or  goods  were  alleged  to  have  been  obtained,  in  an  in- 
dictment for  "receiving";  and  Charles,  J.,  decided  the  case  "on  the  broad 
ground  that  the  indictment  contains  all  the  allegations  which  it  is  neces- 
sary to  prove  in  order  to  bring  home  the  offence  charged  to  the  defendant." 

On  an  indictment  under  Code  sec.  477^  for  unlawfully  and  with  intent 
to  defraud,  signing  a  promissory  note  by  procuration,  although  the  name 
signed  is  the  name  of  a  testamentary  succession  or  of  an  estate  in  liquida- 
tion (e.g.,  "Estate  John  Doe"),  an  order  will  be  made  against  the  Crown 
to  furnish  particulars  of  the  names  and  capacities  of  the  persons  repre- 
senting such  estate  at  the  time  when  the  offence  is  alleged  to  have  been 
committed,  and  directing  that  the  defendants  be  not  arraigned  until  after 
the  particulars  have  been  delivered.  Reg.  v.  Weir  (1899),  3  Can.  Cr.  Cas. 
155   (Que.). 

860.  When  any  particular  as  aforesaid  is  delivered  a  copy 
shall  be  given  without  charge  to  the  accused  or  his  solicitor, 
and  it  shall  be  entered  in  the  record,  and  the  trial  shall  proceed 
in  all  respects  as  if  the  indictment  had  been  amended  in  con- 
formity with  such  parliicular. 

2.  In  determining  whether  a  particular  is  required  or  not^ 
mid  whether  a  defect  in  the  indictment  is  material  to  the 
substantial  justice  of  the  case  or  not,  the  court  may  have  regard 
to  the  depositions.    55-56  V.,  c.  29,  s.  617. 


Libel,  etc. 


Sufficiency. 


Specifying 
sense. 


Proof 
necessary. 


Special  Cases. 

861.  No  count  for  publishing  a  blasphemous,  seditious, 
obscene  or  defamatory  libel,  or  for  selling  or  exhibiting  an  ob- 
scene book,  pamphlet,  newspaper  or  dther  printed  or  written 
matter,  shall  be  deemed  insufficient  on  the  ground  that  it  does 
not  set  out  the  words  thereof. 

2.  A  count  for  libel  may  charge  that  the  matter  published 
was  written  in  a  sense  which  would  make  the  publishing  crim- 
inal, specifying  that  sense  without  any  prefatory  averment 
showing  how  the  matter  was  written  in  that  sense. 

3.  On  the  trial  it  shall  be  sufficient  to  prove  that  the  matter 
published  was  criminal  either  with  or  without  such  innuendo. 
55-56  v.,  e.  29,  s.  615. 
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862.  No  count  charging  perjury,  the  making  of  a  false  oath  Perjury. 
or  of  a  false  statement,  fabricating  evidence  or  subornation,  or  statements 
procuring  the  commission  of  any  of  these  offences,  shall  be  iinnecessary. 
deemed  insufficient  on  the  ground  that  it  does  not  state  the 
nature  of  the  authority  of  the  tribunal  before  which  the  oath 
or  statement  was  taken  or  made,  or  the  subject  of  the  inquiry, 
or  the  words  used  or  the  evidence  fabricated,  or  on  the  ground 
that  it  does  not  expressly  negative  the  truth  of  the  words  used. 
55-56  v.,  c.  29,  s.  616. 

868.  No  count  which  charges  any  false  pretense,  or  any  False 
fraud,  or  any  attempt  or  conspiracy  by  fraudulent  means,  shall  pretensea. 
be  deemed  insufficient  because  it  does  not  set  out  in  detail  in 
what  the  false  pretenses  or  the  fraud  or  fraudulent  means  con- 
sisted.   55-56  v.,  c.  29,  s.  616. 

Conspiracy  to  defraud.] — ^An  indictment  for  conspiracy  to  defraud  is 
valid  without  setting  out  any  overt  acts  and  the  name  of  the  person  in- 
jured or  intended  to  be  injured  need  not  be  stated  therein.  R.  v.  Hutchison 
(1904),  8  Can.  Cr.  Cas.  486  (B.C.). 

False  pretences,} — It  is  submitted  that  this  section  does  not  mean  that 
the  false  pretence  need  not  be  set  put  at  all.  While  Meredith,  C.J.,  in  his 
judgment  in  R.  v.  Patterson  (1895),  2  Can.  Cr.  Cas.  339,  speaks  of  the 
"addition  of  the  words  unnecessarily  setting  out  in  what  the  false  pre- 
tences consisted,"  and  expresses  the  view  that  the  indictment  would  have 
been  fully  authorized  if  laid  "without  alleginf^  in  what  the  false  pretence 
consisted,"  it  will  be  observed  that  Rose,  J.,  limits  his  opinion  to  the  case 
of  an  indictment  in  which  the  false  pretence  is  not  set  out  in  detail. 

How  and  in  whom  Property  may  he  Laid. 
864.  An  indictment  shall  be  deemed  suf&cient  in  the  cases  Statements 

following :—  sufficient  in 

certain  cases 

(a)  If  it  be  necessary  to  name  the  joint  owners  of  any  real 
or  personal  property,  whether  the  same  be  partners,  joint 
tenants,  parceners,  tenants  in  common,  joint  stock  com- 
panies or  trustees,  and  it  is  alleged  that  the  property 
belongs  to  one  who  is  named,  and  another  or  others,  as  the 
case  may  be; 

(h)  If  it  is  necessary  for  any  purpose  to  mention  such  per-  . 
sons  and  one  only  is  named ; 

(c)  If  the  property  in  a  turnpike  road  is  laid  in  the  trustees 
or  commissioners  thereof  without  specifying  the  names  of 
such  trustees  or  commissioners ; 

(d)  If  the  oflPence  is  committed  in  respect  to  any  property  in 
the  occupation  or  under  the  management  of  any  public 
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officer  or  commissioner,  and  the  property  is  alleged  to 
belong  to  such  officer  or  commissioner  without  naming 
him; 
(e)  If  for  an  offence  under  section  three  hundred  and 
seventy-one  the  oyster  bed,  laying  or  fishery  is  described 
by  name  or  otherwise,  without  stating  the  same  to  be  in 
any  particular  county  or  place.    55-56  V.,  c.  29,  s.  619. 


Property  of 
body  cor- 
porate. 


865.  AH  property,  real  and  personal,  whereof  any  body  cor- 
porate has,  by  law,  the  management,  control  or  custody,  shall, 
for  the  purpose  of  any  indictment  or  proceeding  against  any 
other  person  for  any  offence  committed  on  or  in  respect  thereof, 
be  deemed  to  be  the  property  of  such  body  corporate.  55-56  V., 
c.  29,  s.   620. 


stealing 
ores  or 
minerals. 


866«  In  any  indictment  for  any  offence  mentioned  in  sec- 
tions three  hundred  and  seventy-eight  and  four  hundred  and 
twenty-four  it  shall  be  sufficient  to  lay  the  property  in  His 
Majesty,  or  in  any  person  or  corporation,  in  different  counts 
in  such  indictment.    55-56  V.,  c.  29,  s.  621. 


Indictment 
for  offences 
in  respect 
of  postal 
cards,  etc. 


867.  In  any  indictment  for  any  offence  committed  in 
respect  of  any  postal  card,  postage  stamp  or  other  stamp  issued 
or  prepared  for  issue  by  the  authority -of  the  Parliament  of 
Canada,  or  of  the  legislature  of  any  province  of  Canada,  or  by, 
or  by  the  authority  of,  any  corporate  body  for  the  payment  of 
any  fee,  rate  or  duty  whatsoever,  the  property  therein  may  be 
laid  in  the  person  in  whose  possession,  as  the  owner  thereof,  it 
was  when  the  offence  was  committed,  or  in  His  Majesty  if  it 
was  then  unissued  or  in  the  possession  of  any  officer  or  agent 
of  the  Government  of  Canada  or  of  the  province  by  authority 
of  the  legislature  whereof  it  was  issued  or  prepared  for  issue. 
55-56  v.,  c.  29,  s.  622. 


Theft  by 

public 

servants. 


868.  In  every  case  of  theft  or  fraudulent  application  or 
disposition  of  any  chattel,  money  or  valuable  security  under 
section  three  hundred  and  fifty-nine,  paragraph  (c)y  or  three 
hundred  and  ninety-one,  the  property  in  any  such  chattel, 
money  or  valuable  security  may,  in  any  warrant  by  the  justice 
before  whom  the  offender  is  charged,  and  in  the  indictment  pre- 
ferred against  such  offender,  be  laid  in  His  Majesty,  or  in  the 
municipality,  as  the  case  may  be.    55-56  V.,  c.  29,  s.  623. 
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869.  When  an  offence  is  committed  in  respect  of  a  post  Offences 
letter  bag,  or  a  post  letter,  or  other  mailable  matter,  chattel,  [®?^J^°*^ 
money  or  valuable  security  sent  by  post,  the  property  of  such  etc.  ^  *^' 
post  letter  bag,  post  letter,  or  other  mailable  matter,  chattel, 

money  or  valuable  security  may,  in  the  indictment  preferred 
against  the  offender,  be  laid  in  the  Postmaster  General;  and 
it  shall  not  be  necessary  to  allege  in  the  indictment,  or  to  prove 
upon  the  trial  or  otherwise,  that  the  post  letter  bag,  x>ost  letter 
or  other  mailable  matter,  chattel  or  valuable  security  was  of 
any  value. 

2.  The  property  of  any  chattel  or  thing  used  or  employed  in  May  be 
the  service  of  the  post  office,  or  of  moneys  arising  from  duties  Jj*<* '» 
of  postage,  shall,  except  in  the  cases  aforesaid,  be  laid  in  His    ^^^^' 
Majesty,  if  the  same  is  the  property  of  His  Majesty,  or  if  the 
loss  thereof  would  be  borne  by  His  Majesty,  and  not  by  any 
person  in  his  private  capacity.    55-56  V.,  c.  29,  s.  624. 

Preferring  Indictment. 

870.  Any  judge  of  any  court  of  record  before  whom  any  Order  for  by 
inquiry  or  trial  is  held,  and  which  he  is  by  law  required  or  judge  when 
authorized  to  hold,  may,  if  it  appears  to  him  that  any  person  has  ^ttedlt)efore 
been  guilty  of  wilful  and  corrupt  perjury  in  any  evidence  him. 
given,  or  in  any  affidavit,  affirmation,  declaration,  deposition, 
examination,  answer  or  other  proceeding  made  or  taken  before 

him,  direct  such  person  to  be  prosecuted  for  such  perjury,  if 
there  appears  to  such  judge  a  reasonable  cause  for  such  prose- 
cution. 

2.  Such  judge  may  commit  such  person  until  the  next  term.  Commitment 
sittings  or  session  of  any  court  having  power  to  try  for  perjury.  ^^  s^*^^  <*«*• 
in  the  jurisdiction  within  which  such  perjury  was  committed, 

or  permit  him  to  enter  into  a  recognizance,  with  one  or  more 
sufficient  sureties,  conditioned  for  his  appearance  at  such  next 
term,  sittings  or  session,  and  that  he  will  then  surrender  and 
take  his  trial  and  not  depart  the  court  without  leave. 

3.  Such  judge  may  require  any  person  he  thinks  fit,  to  enter  Recognizance 
into  a  recognizance  conditioned  to  prosecute  or  give  evidence  ™*y  *^ 
against  the  person  so  directed  to  be  prosecuted.    R.S.,  c.  154,  ^®^"^"  * 

s.  4. 

Prosecution  for  perjury  directed  hy  courtJ] — A  committal  of  a  witness 
pursuant  to  the  judge's  direction  that  he  be  held  and  prosecuted  for  per- 
jury does  not  prevent  the  same  judg[e  from  makinsr  an  order  for  bail,  and 
the  jud^  is  not  functus  officio  by  reason  of  the  first  order.  Re  Ruthyen, 
2  Can.  Cr.  Cas.  30. 
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Judge  Wallace  (Halifax)  says  in  a  recent  article  (1906),  42  C.L.J. 
251 :  "The  power  conferred  by  this  section  has  been  rarely,  if  ever,  exer- 
cised in  Enf^land  or  in  Canada,  and  the  provision  must  be  considered  as 
having  failed  in  its  purpose.  A  commitment  under  this  'section  by  a  judge 
would  be  almost  as  damai^ing  to  the  character  of  a  witness  as  an  actual 
conviction,  and  there  will  always  be  a  disinclination  to  exercise  such  a 
dangerous  power  unless  the  perjury  of  the  witness  is  absolutely  conclusive 
and  unmistakeable,  and  this  can  rarely  be  conclusively  determined  by 
the  judge,  in  trying  another  issue.  It  is  impossible  that  what  may 
appear  to  be  a  false  oath,  taken  malo  animo,  can  be  shewn  ultimately 
to  be  the  result  of  honest  mistake,  due  to  that  treacherous  faculty  the 
memory,  or  to  the  imperfect  understanding  of  the  witness,  or  to  a  repre- 
hensible lack  of  taking  pains  to  be  exact,  rather  than  to  a  deliberate  intent 
to  lie." 

Anyone  871.  Any  one  who  is  bound  over  to  prosecute  any  person, 

bound  over    'whether  committed  for  trial  or  not,  may  prefer  a  bill  of  indict- 
indictment.   ment  for  the  charge  on  which  the  accused  has  been  committed, 
or  in  respect  of  which  the  prosecutor  is  so  bound  over,  or  for 
any  charge  founded  upon  the  facts  or  evidence  disclosed  on 
the  depositions  taken  before  the  justice. 
Application         2.  The  accused  may  at  any  time  before  he  is  given  in  charge 
to  quash.       ^^  ^^  j^j^  apply  to  the  court  to  quash  any  count  in  the  indict- 
ment on  the  ground  that  it  is  not  founded  on  such  facts  or 
evidence,  and  the  court  shall  quash  such  count  if  satisfied  that 
it  is  not  so  founded. 
Quashing  3.  If  at  any  time  during  the  trial  it  appears  to  the  court 

during  trial,  f]^^^  ^^y  count  is  not  80  founded,  and  that  injustice  has  been 
or  is  likely  to  be  done  to  the  accused  in  consequence  of  such 
count  remaining  in  the  indictment,  the  court  may  then  quash 
such  count  and  discharge  the  jury  from  finding  any  verdict 
upon  it.    63-64  V.,  c.  46,  s.  3. 

Constitution  of  grand  jury,] — Where  eleven  grand  jurors  answered  their 
names  when  the  roll  was  first  called,  but  ten  only  were  empanelled  and 
sworn  (one  having  failed  to  answer  on  the  second  calling),  the  grand  jury 
is  properly  constituted  in  a  province  where  the  nanel  is  not  more  than 
thirteen.    The  King  v.  Fouquet,  10  Can.  Cr.  Cas.  256. 

The  selection  and  summoning  of  grand  jurors  are  items  of  procedure 
in  criminal  matters  and  are,  therefore,  within  the  jurisdiction  of  the  Fed- 
eral Parliament.    R.  v.  Walton,  11  Can.  Cr.  Cas.  204.    Federal  jurisdiction 
has  been  exercised  by  Code  sec.  921  the  efifect  of  which  is  that  the  various 
.  provincial  laws  on  the  subject  are  adopted.     Ibid. 

It  is  not  necessary  in  Ontario  that  all  of  the  seven  out  of  twelve  errand 
jurors  who  may  find  a  true  bill  should  have  been  on  the  original  grand 
jury  panel;  some  of  them  may  be  talesman  named  by  the  sheriff  from  the 
petit  jury  panel  under  the  Ontario  Jurors  Act  to  make  up  the  quorum  in 
default  of  twelve  of  the  summoned  grand  jurors  being  in  attendance.  The 
King  V.  Walton.  1 1  Can.  Cr.  Cas.  204. 

There  is  at  common  law  inherent  power  in  a  superior  court  of  crim- 
inal jurisdiction  to  order  one  or  more  grand  juries  to  be  summoned;  and 
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the  sherifif  or  coroner  may  be  directed  by  the  one  order  to  summon  both  a 
grand  and  a  petit  jury.    R.  v.  McGuire  (1898),  4  Can.  Cr.  Cas.  12  (N.B.). 

Mr.  Justice  Wurtele,  of  the  Court  of  Kini^s  Bench,  Montreal,  in  his 
charge  to  the  grand  jury^at  that  city  on  November  2,  1898,  since  published 
in  pamphlet  form,  said: — 

"Under  the  common  law  of  England,  which  was  extended  to  this  country 
In  criminal  matters  in  1774,  the  panel  of  a  grand  jury  consisted  of  twenty- 
four  jurors,  but  one  was  struck  off  at  the  openini^  of  the  court,  so  that 
twelve  jurors  might  form  the  majority  of  the  grand  jury;  and  then  it  was 
necessary  that  twelve  at  least  should  concur  in  finding  a  charge  well  found- 
ed. It  was  not  necessary  that  all  the  twenty-three  jurors  should  be  sworn 
to  form  the  grand  jury  or  that  they  should  all  be  present  at  its  sittings 
but  it  was  necessary  that  twelve  jurors,  whatever  number  was  sworn  or 
was  present,  should  join  in  every  finding,  and  consequently  that  twelve  at 
least  should  attend.  The  constitution  of  the  grand  jury  and  the  qualifi- 
cation of  the  jurors  are  matters  which  appertain  to  the  organization  of  a 
court  of  criminal  jurisdiction,  and  which  therefore  fall  under  the  jurisdic- 
tion of  the  Provincial  legislatures,  but  on  the  other  hand  the  regulation  of 
the  number  of  jurors  who  may  be  required  to  say  if  a  charge  is  well  found- 
ed, is  a  matter  of  criminal  procedure  and  it  comes  within  the  legislative 
power  of  the  parliament  of  Canada.  In  order  to  lessen  the  expense  of  the 
administration  of  criminal  justice,  and  to  reduce  the  number  of  persons 
taken  from  time  to  time  from  their  ordinary  occupations  to  serve  as  grand 
jurors,  it  was  thought  expedient  to  diminish  the  number  of  jurors  com- 
posing a  grand  jury  and  the  number  of  its  members  who  should  have  to 
concur  in  a  finding.  With  this  end  in  view  the  parliament  of  Canada  in 
1894,  by  an  amendment  to  the  Criminal  Code  which  is  contained  in  the 
statute  67-58  Vict.,  ch.  57,  enacted  that  'seven  srand  jurors,  instead  of 
twelve,  might  find  a  true  bill  in  any  province  where  the  panel  of  grand 
jurors  is  not  more  than  thirteen';  and  the  legislature  of  Quebec  in  1895, 
by  the  statute  59  Vict.,  ch.  25,  diminished  the  panel  of  grand  jurors  from 
twenty-four  to  twelve  jurors.  .  .  .  The  rule,  however,  as  to  the  atten- 
dance of  the  grand  jury,  is  analogous  to  the  rule  which  existed  when  it 
was  composed  of  twenty-three  jurors.  It  is  not  necessary,  to  constitute 
the  grand  jury,  that  all  the  twelve  jurors  summoned  should  be  sworn,  and 
it  is  not  necessary  either  that  twelve  should  be  present  at  the  sittings  or 
when  the  grand  jury  come  into  court,  but  it  is  necessary  that  seven  at 
least  should  always  be  in  attendance. 

"The  principal  duty  of  the  grand  jury  is  to  inquire  into  the  accusations 
that  are  brouirht  for  indictable  offences  which  are  alleged  to  have  been  com- 
mitted in  the  district,  or  over  which  it  is  alleged  that  the  court  has  juris- 
diction. Formerly  the  grand  jury  proceeded  either  upon  bills  of  indictment, 
which  are  written  statements  of  the  charges  against  the  accused  prepared 
in  precise  and  technical  language  by  the  Crovoi  prosecutors,  or  by  the  pre- 
sentment of  offences  which  miffht  be  within  the  knowledge  of  the  grand 
jurors  themselves ;  in  the  first  case,  the  action  of  the  grand  jury  was  taken 
on  the  suggestion  of  the  Crown,  and  in  the  other  it  arose  of  its  own  motion 
from  the  knowledge  of  one  or  more  of  the  jurors.  Now,  however,  the 
faculty  of  proceeding  by  presentment  has  been  taken  away,  and  the  grand 
jury  can  only  proceed  on  the  indictments  which  are  laid  before  it,  and 
indictments  can  only  be  preferred  for  charges  on  which  a  preliminary  in- 
quiry has  been  made  before  a  magistrate^  or,  when  there  has  been  no  pre- 
liminary inquiry,  by  the  direction  of  the  Attorney-General,  or  on  the  writ- 
ten consent  of  a  judge,  or  by  order  of  the  court." 

Orangemen,  as  such,  are  not  disqualified  to  act  as  grand  jurors  on  an 
indictment  for  a  riot  during  which  an  Orange  lodge  had  been  attacked  and 
damaged.    R.  v.  Collins  (1878),  2  P.E.I.  249. 
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A  hill  of  indictment,] — ^The  expressions  "indictment"  and  "count"  res- 
pectively include  information  and  presentment  as  well  as  indictment. 
Section  2  (16).  Finding  the  indictment  includes  also  exhibiting  an  infor- 
mation and  making  a  presentment.    Section  5. 

The  proceedings  are  sometimes  commenced  by  a  private  prosecutor,  who 
lays  his  complaint  before  a  magistrate;  but  in  cases  which  concern  the 
Government  of  the  country  or  affect  public  interests^  the  prosecution  may 
be  commenced  by  the  provincial  Attorney-General  himself  or  a  Crown 
prosecutor  duly  authorized  by  him,  directly  preferring  a  bill  of  indict- 
ment before  the  grand  jury.  R.  v.  St.  Louis  (1807),  1  Can.  Cr.  Cas.  141, 
145  (Que.). 

An  indictment  is  an  accusation  at  the  suit  of  the  King  by  the  oaths  of 
twelve  men  of  the  same  county  wherein  the  offence  was  committed  returned 
to  inquire  of  all  offences  in  general  in  the  county.  R.  v.  Connor  (1885), 
2  Man.  R.  235;  1  Terr.  L.R.  4.  When  such  accusation  is  found  by  a 
grand  jury  without  any  bill  brought  before  them  and  afterwards  reduced  to 
a  formal  indictment  it  is  called  a  presentment.  And  when  it  is  found  by 
jurors  returned  to  inquire  of  that  particular  offence  only  which  is  indicted, 
it  is  called  an  inquisition. 

Upon  the  summons  of  any  sessions  of  the  peace,  and  in  case  of  com- 
missioners of  oyer  and  terminer  and  gaol  delivery,  there  issues  a  precept 
either  in  the  name  of  the  King  or  two  or  more  justices,  directed  to  the 
sheriff,  upon  which  he  is  to  return  twenty-four  or  more  out  of  the  whole 
county.    1  Chitty  Cr.  Law  3(^9. 

The  summoning  of  more  than  twenty-four  does  not  vitiate  the  panel; 
but  no  more  than  twenty-three  can  be  properly  sworn.  R.  v.  McGuire 
(1898),  4  Can.  Cr.  Cas.  12  (N.B.).  The  justice  presiding  at  a  court  may 
reform  a  panel,  and  the  sheriff  is  bound  to  return  a  panel  so  reformed. 
Ibid. 

True  hill,'] — It  has  been  the  ancient  rule,  that  every  indictment  should, 
when  found,  have  indorsed  on  it  the  words  "a  true  bill,"  and  be  signed  by  the 
foreman  of  the  grand  jury,  as  the  proper  and  authentic  record  of  the  fact 
that  the  grand  jury  had,  before  them,  sufficient  evidence  to  put  the  accused 
on  his  trial  for  the  offence  charged  therein.  That  which  was  termed  a  bill 
of  indictment  before,  becomes,  on  the  finding  of  the  jury,  evidenced  by  these 
words,  the  indictment,  and  the  words  "a  true  bill"  form  part  of  that 
indictment  on  which  the  prisoner  is  to  be  tried. 

The  indorsement  is,  if  the  bill  is  rejected^  "not  a  true  bill/'  or,  which 
is  the  better  way,  "not  found,"  in  which  case  the  party  is  discharged 
without  further  answer.  The  indorsement,  "a  true  bill,"  made  upon  the 
bill  becomes  part  of  the  indictment,  and  renders  it  a  complete  accusation 
against  the  prisoner.  When  the  jury  have  made  their  indorsement  on  the 
bills,  they  bring  them  publicly  into  court,  and  the  clerk  of  the  peace  at 
sessions,  or  the  clerk  of  assize  on  circuit,  calls  all  the  jurymen  by  name, 
who  severally  answer,  to  signify  that  they  are  present,  and  then  the  derk 
of  the  peace  or  assize  asks  the  jury  whether  Uiev  have  agreed  upon  any 
bills,  and  have  them  to  present  them  to  the  court,  and  then  the  foreman  of 
the  jury  hands  the  indictments  to  the  clerk  of  the  peace  or  assize,  who  asks 
them  if  they  agree  the  court  shall  amend  matter  of  form,  altering  no  matter 
of  substance,  to  which  they  signify  their  assent.  This  form  is  necessary  to 
enable  the  court  to  alter  any  clerical  mistake,  because  they  have  no 
authority  to  change  the  form  of  the  accusation,  without  the  assent  of  the 
accusers.  After  this  is  done,  the  clerk  of  the  peace  reads  over  the  names 
of  the  offenders  and  offences  in  every  indictment,  and  whether  the  bill  be 
found  or  thrown  out  as  indorsed  by  the  g^rand  jury,  and  makes  a  privafe 
mark  or  cross  upon  those  which  are  rejected,  and  usually  files  the  bill. 
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thouirh  this  is  not  necessary.      Chitty's  Criminal  Law,  324;  4  Black  Com. 
302-3;  Archbold  Crim.  Prac.  98-99. 

By  sec.  885  where  the  place  of  trial  is  changed,  all  proceedings  in  the 
case  are  to  be  had,  or  if  previously  commenced,  are  to  be  continued  in  the 
district,  county  or  place  in  which  the  trial  is  directed  to  take  place,  "as 
if  the  case  had  arisen  or  the  offence  had  been  committed  therein."  This 
authorizes  an  indictment  being  preferred  also  for  another  offence  disclosed 
in  the  depositions.    R.  v.  Coleman  (1898),  2  Can.  Cr.  Cas.  523  (Ont.). 

As  to  objections  to  indictments  against  corporations,  see  note  to  sec. 
916. 

Attorney- General,] — ^The  expression  "Attorney-General"  in  the  third 
sub-section  means  the  Attorney-General  or  Solicitor-General  of  any  prov- 
ince in  Canada  in  which  the  proceeding  are  taken;  and  with  respect  to  the 
North- West  Territories  and  the  District  of  Keewatin  it  means  the  Attorney- 
General  of  Canada.    Section  3  (b). 

A  superior  court  should  not  make  an  order  that  an*  indictment  be  pre- 
ferred against  a  party  accused  of  an  offence  if  the  two  justices  before  whom 
the  preliminary  investigation  was  held  signed  a  declaration  to  the  effect 
that  they  were  unable  to  agree.  In  such  a  case  the  prosecutor  should  be 
left  to  his  recourse  to  an  application  to  the  Attorney-General,  who  can 
either  prefer  an  indictment  himself  or  direct  one  to  be  preferred.  Ex  p. 
Banning  (1896),  4  Can.  Cr.  Cas.  203,  5  Que.  Q.B.  549. 

Whether  or  not  the  Crown  should  assume  the  expense  incidental  to  a 
prosecution  is  more  particularly  a  question  for  the  Attorney-General  as  a 
part  of  his  executive  functions,  and  is  not  one  to  be  decided  by  a  court. 
Ibid. 

Form  of  oath  to  grand  jury,] — ^"You,  as  foreman  of  (or  member  of)  the 
grand  inquest  for  our  Sovereign  Lord  the  King,  for  the  body  of  the  county 
of  ,  shall  diligently  inquire  and  true  presentment  make  of  all 

such  matters  and  things  as  shall  be  given  you  in  charge,  or  shall  other- 
wise come  to  your  knowledge  touching  this  present  service.  The  King's 
counsel)  your  fellows'  and  your  own  you  shall  observe  and  keep  secret: 
you  shall  present  no  one  through  envy,  hatred  or  malice:  neither  shall  you 
leave  anyone  unpresented  throusrh  fear,  favour  or  affection,  gain,  reward 
or  the  hope  thereof;  but  you  shall  present  all  things  truly  and  indifferently 
as  they  snail  come  to  your  knowledge,  according  to  the  best  of  your  skill 

or  understanding.    So  help  you  God." 

• 

Procedure  on  etvearing  in  the  grand  jurors,] — ^The  swearing  in  of  a 
grand  jury  should  take  place  after  its  members  are  duly  impanelled;  and 
the  foreman's  oath  should  be  sworn  in  the  presence  of  the  other  grand 
jurors,  they  being  afterwards  sworn  to  observe  the  same  oath.  Where  the 
grand  iurors  were  called  and  answered  to  their  names  and  then  the  juror 
selected  as  foreman  was  impanelled  alone  and  sworn,  after  which  the  other 
jurors  were  called  from  amongst  the  spectators  to  the  box  and  were  sworn 
to  observe  their  foreman's  oath,  their  proceedings  are  invalid  and  an  in- 
dictment found  by  them  should  be  quashed  on  motion.  The  King  v.  Belan- 
ger,  6  Can.  Cr.  Cas.  295. 

The  presence  in  the  grand  jury  room  of  an  unauthorised  person,  sum- 
moned as  a  grand  juror  but  not  impanelled,  during  the  deliberations  of 
the  grand  jury  will  not  invalidate  an  indictment  then  under  consideration, 
if  such  person  was  excluded  from  the  grand  jury  before  the  presentment 
unless  it  be  shewn  that  the  accused  was  thereby  prejudiced.  On  discovery 
that  a  person  summoned  as  a  grand  juror  and  coming  into  court  with  the 
grand  jury  to  present  an  indictment  had  not  been  sworn  and  had  been  ad- 
mitted to  the  grand  jury  room  durinsr  their  deliberations,  the  court  may 
exclude  such  person  and  direct  the  grand  jury  to  retire  to  reconsider  the 
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bill  without  requiring  the  grand  jurors  to  be  re-sworn.    R.  v.  Kelly  (1905), 
9  Can.  Cr.  Cas.  130   (Que.). 

Crown  coun-        872.  The  counsel  acting  on  behalf  of  the  Crown  at  any 

prefer^         court  of  criminal  jurisdiction  may  prefer  against  any  person 

indictment,    who  has  been  committed  for  trial  at  such  court  a  bill  of  indict-. 

ment  for  the  charge  on  which  the  accused  has  been  so  committed 

or  for  any  charge  founded  on  the  facts  or  evidence  disclosed  in 

the  depositions  taken  before  the  justice.    63-64  V.,  c.  46,  s.  3- 


Attorney- 
General 
may  prefer 
indictment. 


Any  one  by 
order. 

Statement 
of  consent. 


Not  other- 
wise pre- 
ferred. 


878.  The  Attorney  General  or  any  one  by  his  direction  or 
any  one  with  the  written  consent  of  a  judge  of  any  court  of 
criminal  jurisdiction  or  of  the  Attorney  General,  may  prefer 
a  bill  of  indictment  for  any  offence  before  the  grand  jury  o£ 
any  court  specified  in  such  consent. 

2.  Any  person  may  prefer  any  bill  of  indictment  before  any, 
court  of  criminal  jurisdiction  by  order  of  such  court. 

3.  It  shall  not  be  necessary  to  state  such  consent  or  order  in 
the  indictment  and  an  objection  to  an  indictment  for  want  of 
such  consent  or  order  must  be  taken  by  motion  to  quash  the 
indictment  before  the  accused  person  is  given  in  charge. 

4.  Except  as  in  this  Part  previously  provided  no  bill  of 
indictment  shall  be  preferred  in  any  province  of  Canada.  63-64 
v.,  c.  46,  s.  3.  1 

Direction  of  Attomey-GeneraJ.I — The  preferring?  of  an  indictment  by 
an  a^ent  of  the  Attorney-General  acting  under  a  ^neral  appointment  to 
attend  to  all  criminal  cases  at  a  session  of  the  court  without  having  ob- 
tained the  special  direction  of  the  Attorney-General  or  an  order  or  consent 
under  sec.  873,  is  not  a  compliance  with  the  section,  and,  if  the  person 
who  was  bound  over  by  recognizance  to  prefer  an  indictment  fails  to  ap- 
pear, thfe  indictment  should  be  quashed.  R.  v.  Hamilton  (1898),  2  Can. 
Cr.  Cas.  178  (N.S.). 

Where  the  preferrinj;  of  an  indictment  is  authoriased  solely  upon  the 
fnx>und  that  a  direction  of  the  Attorney-General  has  been  given  therefor, 
the  written  consent  or  direction  must  be  one  with  regard  to  the  particular 
case,  and  the  offence  must  be  specified  therein;  and  a  general  direction  in 
writing  by  the  Attorney-General  authorizing  counsel  to  take  charge  of  the 
criminal  prosecutions  for  the  Crown  at  the  sittincrs  of  the  court  will  not 
suffice.    R.  V.  Townsend  (1896).  3  Can.  Cr.  Cas.  (N.S.). 

Habeas  Corpus  Act,] — ^The  Habeas  Corpus  Act,  31  Car.  II.,  ch.  2.  still 
applies  in  Ontario.  R.  v.  Keeler,  7  Ont.  Pr.  Rep.  124.  It  was  particularly 
directed  to  the  securing  the  discharge  from  imprisonment  of  persons  tried 
and  acquitted,  and  the  avoidance  of  wilful  delays  in  bringing  prisoners  to 
trial.  By  it  the  person  in  custody  might  apply  in  open  court  in  the  first 
week  of  the  term,  or  first  day  of  the  session  of  oyer  and  terminer  and 
general  gaol  delivery  to  be  brought  to  his  trial ;  and  if,  having  made  such 
application,  he  were  not  indicted  and  tried  during  the  second  term  or 
sessions  of  oyer  and  terminer  and  general  gaol  delivery  after  his  commit- 
ment, he  was  entitled  to  be  discharged  from  his  imprisonment.  31  Car.  IT., 
ch.  2,  sec.  7. 


Part  XIX.  Criminal  Code.  [§  878]  695 

The  Crown  by  this  is  not  obliged  to  do  more  than  indict  at  the  first  , 
assize  after  commitment  and  have  the  prisoner  tried  at  the  second  assize 
thereafter.    R.  v.  Bowen  (1840),  9  C.  &  P.  609. 

Indictment  upon  ji*dge*8  consent,] — ^An  indorsement  made  and  signed  by 
the  judge  upon  an  indictment  by  which  he  "directs"  that  the  indictment  be 
submitted  to  the  grand  jury,  is  a  sufficient  "consent"  of  the  judge  to  the 
preferring  of  the  indictment.  R.  v.  Weir  (No.  2),  3  Can.  Cr.  Cas.  155 
(Que.). 

It  would  seem  that  the  consent  may  be  obtained  ex^  parte.  R.  v.  Bray, 
3  B.  &  S.  266. 

Where  the  order  or  consent  of  the  presiding  judge  is  necessary  to  vali- 
date the  preferring  of  an  indictment,  such  order  or  consent  must  be  put 
in  writing  before  the  indictment  is  brought  in,  and  it  cannot  be  after- 
wards made  nunc  pro  tunc.    R.  v.  Beckwith   (1903),  7  Can.  Cr.  Cas.  450 

(N.S.). 

Motion  to  quash  indictment,] — Where  the  depositions  before  the  magis- 
trate have  not  been  taken  according  to  law,  and  a  material  provision  of  the 
law  has  not  been  complied  with,  the  indictment  may  be  quashed  upon 
motion  at  any  time  before  the  accused  is  "given  in  charge"  to  the  jury.  R 
V.  Lepine  (1900),  4  Can.  Cr.  Cas.  145  (Que.).  An  accused  person  cannot 
be  said  to  have  been  "given  in  charge"  to  the  jury  until  the  jury  are 
sworn,  and  his  arraignment  and  the  pleading  of  not  guilty  to  the  indict- 
ment do  not  constitute  a  "giving  in  charge."    Ibid. 

An  indictment  may  be  valid  as  being  founded  on  the  evidence  disclosed 
on  "the  depositions  taken  before  the  iustice,"  although  the  preliminary 
enquiry  was  held  jointly,  in  respect  of  the  party  indicted  and  of  two  others 
separately  charged  with  the  same  offence,  and  the  depositions  were  given  in 
respect  of  all  of  them  in  the  one  proceeding.  R.  v.  Skelton  (1898),  4  Can. 
Cr.  Cas.  467   (N.W.T.). 

An  accused  against  whom  an  indictment  is  preferred,  under  the  author- 
ity of  a  judge's  consent  under  sec.  641,  is  not  entitled  to  have  the  indict- 
ment quashed  by  reason  of  the  fact  that  a  preliminary  enquiry  in  regard  to 
the  same  offence  was  at  the  same  time  pending  before  a  justice  of  the  peace 
upon  which  the  latter  had  not  given  his  decision  for  or  against  committal 
for  trial.    R.  v.  Weir  (No.  2),  3  Can.  Cr.  Cas.  165  {Que,), 

After  a  true  bill  had  been  found  on  an  indictment  for  libel  the  defen- 
dant moved  to  have  same  quashed  on  the  ground  that  one  of  the  grand 
jurors  was  of  affinity  to  him  in  the  seventh  degree,  this  was  held  not  to  be 
a  sufficient  ground  for  the  application.  R.  v.  Lawson  (1881),  2  P.E.I.  Rep. 
398. 

Prior  to  the  adoption  of  the  Criminal  Code,  it  was  permissible  to  lay 
charges  before  a  grand  jury  and  to  ask  and  obtain  indictments  without  any 
preliminary  commitment  or  even  inquiry.  As  a  previous  investigation  be- 
fore a  magistrate  was  not  an  essential  condition,  an  alleged  irregularity 
in  case  of  such  enquiry  was  not  then  a  fatal  objection  to  an  indictment 
which  was  in  whole  or  in  part  a  sequel  to  it  and  the  only  remedy  of  the 
accused  person  was  then  to  seek  to  quash  the  commitment  under  a  writ  of 
habeas  corpus.  All  that  procedure  is  changed,  since  the  Code,  this  sec- 
tion of  which  requiries  a  previous  commitment  or  the  order  of  the  At- 
torney-General or  the  consent  ol  a  judge  as  an  essentia]  preliminary  con- 
dition before  a  charge  can  be  laid  before  a  grand  jury,  and  provides  that 
accused  may  at  any  time  before  he  is  given  in  charge  to  the  jury  apply 
to  the  court  to  quash  any  count  in  the  indictment  not  founded  on 
the  facts  or  evidence  disclosed  on  the  depositions  taken  before  the  justice. 
R.  V.  Lepine  (1900),  4  Can.  Cr.  Cas.  145  (Que.). 

The  same  bill  may  not  be  presented  to  the  same  grand  jury  twice  (un- 
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lets,  perhaps,  in  exception*]  circunutanees,  or  where  fteah  evidence  is  forth- 
comiDg).    fiowen-Rowlands  Cr.  Pr.  G3. 

In  R.  V.  Simmonite  (1643),  1  Cox,  30,  a  second  bill  wa*  allowed  to  be 
preferred  to  the  grand  jur;  which  had  ignored  the  first,  but  in  that  case 
additional  evidence  had  been  obtained. 

An  indictment  for  obstructinK  a  dergjman  in  celebrating  divine  service 
will  not  be  quashed  for  failure  to  allege  therein  that  the  clergyman  was 
in  lawful  charge  of  the  church  or  plsce  of  worship.  R.  v.  Waarl  Kapij,  9 
Can.  Cr.  Cm.  186   (Man.). 

Where  on  a  preRmiiuiry  inquirj  before  a  magistrate  the  witneaaea  were 
sworn  by  him  and  were  then  taken  into  another  room  and  their  evidence 
in  chief  taken  by  a  atenographer  and  not  in  the  presence  of  the  magistrate, 
such  depoaitiona  are  illega  11;^  taken,  although  the  prisoner's  counael  had  the 
opportunity  of  afterwards  croaa-examining  the  witnesses  before  the  magis- 
trate. The  objection  to  the  irr^ularity  ia  not  waived  by  the  cross-examina- 
tion of  the  witneaaes  on  the  priaoner'a  behalf  on  their  return  to  the  magis- 
trate's presence,  if  the  objection  is  taken  by  the  prisoner's  counsel  before 
he  proceeds  to  cross-examine.  Both  the  commitment  top  trial  and  the 
indictment  founded  on  such  illegal  depositions  are  invalid  and  should  be 
setaaide.    R.  v.  Traynor  (1001).  4  Can.  Cr.  Cas.  410  (Que.). 

Depositions  token  before  one  maKistrate  cannot  be  acted  upon  by  an- 
other magistrate  as  sufficient  evidence  to  commit  a  prisoner,  without  having 
seen  the  demeanour  of  the  witneaaes  when  they  were  giving  their  evidence, 
and  so  being  in  a  position  to  judge  for  himiell  of  the  truth  of  their  state- 
ments.   R.  v.  Uuerin  (1888),  16  Cox  C.C.  5S6. 

A  motion  is  technically  too  late  it  not  made  "before  the  accused  had 
been  given  in  charge  to  the  jury,"  but  counsel  [or  the  accused  may  move 
to  withdraw  the  plea  of  "not  guilty"  before  aubmitting  the  motion  to 
quoab,  and  leave  to  withdraw  ia  usually  given,  R.  v.  Lepine  (1900),  4 
Can.  Cr.  Cas.  14fi  (Que.). 

Section  899  of  the  Code  enact*  that  "any  objection  to  the  constitution 
of  the  grand  jury  may  be  taken  liy  motion  to  the  court,  and  the  indict- 
ment shall  be  quoabed  if  the  court  is  of  opinion  both  that  such  objection 
ia  well  founded,  and  that  the  prisoner  li<U  suffered  or  may  suffer  pre- 
judice thereby,  but  not  otherwise." 

A  bill  of  indictment  found  on  the  testimony  of  a  witness  not  duly  sworn 
will  be  quashed.  R.  v.  Bitton,  6  C.  ft  P.  92.  But  an  objection  made  after 
conviction  that  the  indictment  was  found  on  unsworn  testimony  i*  too 
late.    Rex  v.  Dickinson,  Russ.  ft  R.  401. 

Joint  iruHolment.'] — See  note  to  sec.  863. 


87Sa.  {Added  1907).  In  the  proviocea  of  Saskatchewan 
and  Alberta,  it  shall  not  be  necessary  to  prefer  any  bill  of  in- 
dictment before  a  grand  jury,  but  it  shall  be  sufficient  that  the 
trial  of  any  person  charged  with  a  criminal  offence  be  com- 
menced by  a  formal  charge  in  writing  setting  forth  as  in  an  in- 
dictment  the  offence  with  which  he  is  charged. 

2.  Such  charge  may  be  preferred  by  the  Attorney  Qeneral 
r  any  agent  of  the  Attorney  General,  or  by  any  person  with 
le  written  consent  of  the  judge  of  the  court  or  of  the  Attorney 
eneral,  or  by  order  of  the  court.    6  &  7  E.  VII.,  c.  8. 
Attorney-Oenenl.] — See  see.  2(16). 
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Proceedings  before  the  Orand  Jury. 

874«  It  shall  not  be  necessary  for  any  person  to  take  an  Evidence, 
oath  in  open  court  in  order  to  qualify  him  to  give  evidence 
before  any  grand  jury.    55-56  V.,  c.  29,  s.  .643. 

875*  The  foreman  of  the  grand  jury  or  any  member  of  the  Oath  admin- 
grand  jury  who  may,  for  the  time  being,  act  on  behalf  of  the  J^^red  by 
foreman  in  the  examination  of  witnesses,  may  administer  an 
oath  to  every  person  who  appears  before  such  grand  juiry  to 
give  evidence  in  support  of  any  bill  of  indictment;  and  every 
such  person  may  be  sworn  and  examined  upon  oath  by  such 
grand  jury  touching  the  matters  in  question.  55-56  V.,  c.  29, 
8.  644. 

Farm  of  oath  to  witness.] — "The  evidence  you  shall  give  touching  the 
matters  in  question  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth.    So  help  you  God." 

This  oath  is  not  administered  in  open  court  (sec.  874)  but  in  the 
grand  jury  room  by  the  foreman,  in  the  presence  ojf  the  grand  jurors. 

876*  The  name  of  every  witness  examined,  or  intended  to  Names  of 
be  examined,  shall  be  endorsed  on  the  bill  of  indictment;  and  ^i^n««««8 
the  foreman  of  the  grand  jury,  or  any  member  of  the  grand  o^bin, 
jury  so  acting  for  him,  shall  write  his  initials  against  the  name 
of  each  witness  sworn  by  him  and  examined  touching  such  bill 
of  indictment.    55-56  V.,  c.  29,  s.  645. 

Initialing  names  of  witnesses  endorsed  on  hill  of  indictment.] — ^The  pro- 
vision requiring  the  foreman  of  the  grand  jury  to  initial  upon  the  bill 
of  indictment  the  names  of  witnesses  sworn  has  in  two  Canadian  cases  been 
held 'to  be  directory  only  and  not  imperative,  and  the  court  in  both  cases 
refused  to  quash  the  indictment  because  of  the  omission  of  the  foreman  in 
that  respect.  R.  v.  Buchanan  (1898),  1  Can.  Cr.  Cas.  442,  112  Man.  R. 
190;  R.  V.  Townsend  (1896),  3  Can.  Cr.  Cas.  29,  28  N.S.R.  468;  R.  v. 
Holmes  (1902),  6  Can.  Cr.  Cas.  402,  9  B.C.R.  294. 

The  opposite  view  is  taken  in  the  case  of  The  Kin^  v.  Belan^r,  6  Can. 
Cr.  Cas.  296,  by  the  full  Ck)urt  of  Kind's  Bench  at  Montreal,  it  being  there 
held  that  the  failure  to  initial  the  names  of  the  witnesses  examined  before 
the  grand  jury  is  a  good  ground  for  quashing  the  indictment. 

Witnesses  before  the  grand  jury.] — The  grand  jury  are  quite  free  to 
conduct  their  enqufite  as  they  please.  Their  business  is  not  to  trv  the 
accused,  and  they  are  informed  by  the  judge  that  they  cannot  reject  any 
indictment  without  examining  all  the  witnesses,  but  they  may  dispense 
with  the  examination  from  the  time  that  they  are  satisfied,  from  the  ex- 
amination of  some,  or  even  of  a  simyle  one  of  the  witnesses,  that  there 
exists  a  sufficient  presumption  of  guilt  against  the  accused  to  justify  them 
in  making  a  return  that  the  indictment  against  him  is  well  founded.  R. 
V.  Mathurin  (1903),  8  Can.  Cr.  Cas.  1   (Que.). 

The  grand  jury  may  send  for  and  look  at  any  deposition  and  act  upon  it 
u  they  think  proper.  R.  v.  BuUard,  12  Cox  353 ;  R.  v.  Gerrans,  13  Cox  158. 
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And  in  a  British  Columbia  Case  where  the  grand  jury  reported  that  with- 
out the  evidence  of  an  absent  witness  they  had  no  materials  to  find  a  bill, 
Crease,  J.,  held  that  they  were  entitled  to  peruse  the  depositions  without 
proof  that  the  witness  was  absent  from  Canada  or  was  too  ill  to  travel. 
R.  V.  Howes  (1886),  1  B.C.R.  pt.  2,  p.  307. 

And  in  R.  v.  Gerrans  (1876),  13  Cox  C.C.  158,  Denman,  J.,  presiding 
at  the  Hampshire  Assizes,  held,  upon  an  application  made  on  the  part  of  the 
prosecution  to .  send  up  the  deposition  of  an  absent  witness  to  the  grand 
jury,  that  the  grand  jury  were  entitled  to  look  at  and  to  act  upon  the 
deposition  if  they  thought  proper,  without  any  preliminary  proof  that  the 
witness  was  ill  or  that  the  deposition  had  been  regularly  taken  in  con- 
formity with  11-12  Vict.   (Imp.)  ch.  42,  sec.  17. 

But  in  a  Quebec  Case  the  opposite  view  was  taken.  In  Resrina  v.  Car- 
bray  (1887),  13  Quebec  Law  Reports,  p.  100,  it  was  held  bv  Sir  A.  A. 
Dorion,  C.J.,  presiding  at  a  trial  sittings  of  the  Court  of  Queen's  Bench, 
Crown  Side,  that  affidavits  taken  before  a  magistrate  on  the  application 
for  the  warrant  to  apprehend  the  accused,  could  not  be  used  as  evidence 
before  the  grand  jury  in  the  absence  of  the  deponents.  The  Chief  Justice 
stated  that  the  depositions  were  not  admissible,  having  been  taken  out  of 
the  presence  of  the  person  accused,  and.  without  his  having  had  an  oppor- 
tunity of  cross-examining  the  deponents.  He,  therefore,  declined  to  follow 
the  decision  in  R.  v.  Bullard,  12  Cox  353. 

Secrecy  of  proceedings  of  grand  juries,] — By  a  rule  of  the  common  law, 
grand  jurors  are  required  to  take  an  oath  of  secrecy,  and  it  is  well  settled 
that  the  proceedings  before  the  grand  jury  must  be  kept  strictly  secret, 
and  that  no  information  must  be  given  pending  their  deliberation  concern- 
ing the  matters  brought  before  them.  Freeman  v.  Arkell,  1  C.  &  P.  135; 
Greenleaf  on  Evidence,  16th  ed.,  sec.  252.  The  rule  applies  to  all  persons 
authorized  by  law  to  be  present  in  the  grand  jury  room.  17  Am.  &  Eng. 
Encyc,  2nd  ed.^  pa^re  1291. 

It  has  been  held  that  although  the  presence  of  a  stranger  in  the  jury 
room  is  improper,  it  does  not  invalidate  an  indictment  found  by  the  in'and 
.  jury  if  he  does  not  act  as  a  grand  juror,  or  if  the  person  indicted  is  not 
thereby  injured  in  his  substantial  rights;  but  if  an  unauthorized  person 
participates  in  the  proceedings  of  the  grand  jury,  and  instructs  the  grand 
jury  concerning  the  law  of  the  case,  the  indictment  will  be  quashed.  17 
American  and  English  Encyclopedia  of  Law,  2nd  ed.,  page  1292. 

The  defendant  has  no  right  to  have  a  counsel  or  attorney,  or  any  person 
skilled  in  the  law,  present  before  the  grand  jury  as  an  advocate  on  his  be- 
half, it  being  a  preliminary  investigation  only,  and  not  conclusive  on  him. 

Chitty  (1  Crim.  Law,  page  317),  says:  "Any  person  who  mav  be  present 
on  the  occasion  is  bound  not  to  disclose  what  may  transpire ;  and  the  jurors 
themselves  are,  by  the  terms  of  their  oath,  laid  under  the  same  obligation ; 
and  if  they  transgress  it,  they  are  fineable.  Formerly,  indeed,  they  be- 
came accessories  to  the  offence  if  felony,  and  if  treason,  principals.  And, 
at  this  day,  it  is,  in  general,  a  high  misprision.  But  where  a  witness, 
examined  on  the  trial,  swears  directiv  the  reverse  of  the  evidence  given 
before  the  grand  jury,  they  are  at  liberty  to  state  this  circumstance  to  the 
judge,  who  may  direct  him  to  be  prosecuted  for  perjury  on  the  testimony 
of  the  grand  inquest.  And  it  has  been  held  that  the  true  object  of  the 
secrecy  required,  is  to  prevent  the  evidence  produced  before  the  grand  jury 
from  being  counteracted  by  subornation  of  perjury  on  the  part  of  the  de- 
fendant. 

Names  of  877*  The  name  of  every  witness  intended  to  be  examined 

witnesses  to  qjj  ^^y  {^jij  ^f  indictment  shall  be  submitted  to  the  grand  jury 
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by  the  officer  prosecuting  on  behalf  of  the  Crown,  and  no  others  be  submitted 
shall  be  examined  by  or  before  such  grand  jury  unless  upon  tl^e  \^  g^'and 
written  order  of  the  presiding  judge.    55-56  V.,  c.  29,  s.  646.       ^^^' 

878.  Nothing  in  this  Act  shall  affect  any  fees  by  law  pay-  Fees  for 
able  to  any  officer  of  any  court  for  swearing  witnesses,  but  such  ■T®*''*°fif 
fees  shall  be  payable  as  if  the  witnesses  had  been  sworn  In  open 
court.    55-56  V.,  c.  29,  s.  647. 

Proceedings  when  Person  Indicted  at  Large. 

879*  When  any  one  against  whom  an  indictment  has  been  Bench 
duly  preferred  and  has  been  found,  and  who  is  then  at  large,  warrant, 
does  not  appear  to  plead  to  such  indictment,  whether  he  is 
under  recognizances  to  appear  or  not,  the  court  before  which 
the  accused  ought  to  have  been  tried  may  issue  a  warrant  for 
his  apprehension,  which  may  be  executed  in  any  part  of 
Canada. 

2.  The  officer  of  the  court  at  which  said  indictment  is  found.  Certificate  of 
or,  if  the  place  of  trial  has  been  changed,  the  officer  of  the  court  "[^*<^*™®o^ 

,4.  -I'll  •  t   .  -I         1  \    i«  A        being  lound. 

before  which  the  trial  is  to  take  place,  shall,  at  any  time  after 
the  time  at  which  the  accused  ought  to  have  appeared  and 
pleaded,  grant  to  the  prosecutor,  upon  application  made  on  his 
behalf  and  upon  pa3rment  of  twenty  cents,  a  certificate  of  such 
indictment  having  been  found  which  may  be  in  form  65,  or 
to  the  like  effect.    55-56  V.,  c.  29,  s.  648. 

Bench  vjarrant.] — ^A  bench  warrant  directed  to  a  sheriff  and  to  all  con- 
stables, etc.,  requiring  them  to  arrest  a  man  and  brin^  him  before  the  court 
to  find  securities  for  his  appearance,  was  si^rned  by  the  clerk  of  the  peace, 
but  had  no  seal.  It  was  tested  in  open  sessions  at  the  court  house,  and  was 
delivered  by  the  clerk  of  the  peace  in  court  to  the  sheriff,  who  handed  it  to 
his  deputy.  It  was  held  that  the  want  of  a  seal  did  not  make  the  warrant 
invalid.     Fraser  v.  Dixon   (1848),  5  U.C.Q.B.  231. 

880«  Upon  production  of  such  certificate  to  any  justice  for  Warrant  by 
the  county  or  place  in  which  the  indictment  was  found,  or  in  i"8^?o®on 
which  the  accused  is  or  resides  or  is  suspected  to  be  or  reside,  ^^  *  ^* 
such  justice  shall  issue  his  warrant  to  apprehend  him,  and  to 
cause  him  to  be  brought  before  such  justice,  or  before  any  other 
justice  for  the  same  county  or  place,  to  be  dealt  with  according 
to  law. 

2.  The  warrant  may  be  in  the  form  66,  or  to  the  like  effect.  Form 
55-56  v.,  c.  29,  s.  648. 

881«  If  it  is  proved  upoQ  oath  before  such  justice  that  any  Committal 
one  apprehended  and  brought  before  him  on  such  warrant  is  the  ^^  acc'ised 
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or  admission  person  charged  and  named  in  such  indictment,  such  justice 
to  bail.  shall,  without  further  inquiry  or  examination,  either  commit 

him  to  prison  by  a  warrant  which  may  be  in  form  67,  or  to  the 
like  effect,  or  admit  him  to  bail  as  provided  in  other  cases: 
Proviso.  Provided  that  if  it  appears  that  the  accused  has  without  reason- 
able excuse  broken  his  recognizance  to  appear  he  shall  not  in 
any  case  be  bailable  as  of  right.    55-56  V.,  c.  29,  s.  648. 


in  gaol. 


Warrant  882.  If  it  is  proved  before  the  justice  upon  oath  that  any 

y^f^^^^'^^^^such  accused  person  is  at  the  time  of  such  application  and 
production  of  the  said  certificate  as  aforesaid  confined  in  any 
prison  for  any  other  offence  than  that  charged  in  the  said  in- 
dictment, such  justice  shall  issue  his  warrant  directed  to  the 
warden  or  gaoler  of  the  prison  in  which  such  person  is  then 
confined  as  aforesaid,  commanding  him  to  detain  him  in  his 
custody  until  by  lawful  authority  he  is  removed  therefrom. 

2.  Such  warrant  may  be  in  form  68,  or  to  the  like  effect 
55-56  v.,  c.  29,  s.  648. 


Form. 


Order  for 
removal  of 
prisoner  to 
place  of 
trial. 


Place  of  Trial. 

888*  If  after  removal  by  the  Gk)vemor  in  Council  or  the 
lieutenant  governor  in  council  of  any  province  of  any  person 
confined  in  any  gaol  to  any  other  place  for  safe  keeping  or  to 
any  other  gaol,  a  true  bill  for  any  indictable  offence  is  returned 
by  any  grand  jury  of  the  county  or  district  from  which  any 
such  person  is  removed  against  any  such  person,  the  court  into 
which  such  true  bill  is  returned  may  make  an  order  for  the 
removal  of  such  person  from  the  place  for  safe  keeping  or^gaol 
in  which  he  is  then  confined  to  the  gaol  of  the  county  or  district 
in  which  such  court  is  sitting  for  the  purpose  of  his  being  tried 
in  such  county  or  district.    55-56  V.,  c.  29,  s.  650. 


Change  of 
venue. 


Order. 


884.  Whenever  it  appears  to  the  satisfaction  of  the  court  or 
judge  hereinafter  mentioned,  that  it  is  expedient  to  the  ends 
of  justice  that  the  trial  of  any  person  charged  with  an  indict- 
able offence  should  be  held  in  some  district,  county  or  place 
other  than  that  in  which  the  offence  is  supposed  to  have  been 
committed,  or  would  otherwise  be  triable,  the  court  before 
which  such  person  is  or  is  liable  to  be  indicted  may,  at  any 
term  or  sitting  thereof,  and  any  judge  who  might  hold  or  sit  in 
such  court  may,  at  any  other  time,  either  before  or  after  the 
presentation  of  a  bill  of  indictment,  order  that  the  trial  shall 
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be  proceeded  with  in  some  other  district,  county  or  place  within 
the  same  province,  named  by  the  court  or  judge  in  such  order. 

2.  Such  order  shall  be  made  upon  sudi  conditions  as  to  the  Conditions 
payment  of  any  additional    expense    thereby  caused    to    the  "*o«* 
accused  as  the  court  or  judge  thinks  proper  to  prescribe.    55-56  *^ 
v.,  c  29, 8.  651. 

Changing  place  of  trial.] — ^To  eflfect  a  change  of  venue,  or,  more  cor- 
rectly, to  change  the  place  of  trial,  the  court  must  be  specially  moved  for 
the  purpose.  It  does  not  rest  with  the  Crown  to  select  the  place  for  trial 
by  suggestion  or  otherwise,  as  it  may  desire.  And  the  court  will  refuse  or 
grant  the  motion  as  it  may  see  fit.  But  it  will  be  granted  when  there  is  a 
reasonable  probability  that  a  fair  and  impartial  trial  cannot  be  had  in  the 
place  where  the  cause  would  otherwise  be  tried.  Per  Sir  Adam  Wilson, 
C.J.,  in  R.  V.  Carroll  (1880),  (the  Biddulph  murder  case),  cited  in  2  Can. 
Or.  Cas.  at  p.  200. 

The  power  to  change  the  venue  is  partly  discretionary  and  should  be 
used  with  great  caution.  R.  v.  Russell  (1878),  Ramsay's  Cases  (Que.) 
199;  Ex  parte  Corwin,  24  L.C.J.  104. 

Where  the  application  was  made  on  the  part  of  the  accused  it  was  held 
sufficient  to  justifv  the  change,  that  persons  might  be  called  on  the  jury 
whose  opinions  might  be  tainted  with  prejudice  and  whom  the  prisoner 
oould  not  challenge.    Ibid. 

Under  sec.  887  which  applies  only  to  Quebec,  and  which  is  taken  from 
32-33  Vict.,  ch.  29,  sec.  11,  the  power  to  change  the  venue  appears  not  to 
be  limited  to  a  judge  sitting  in  the  district  where  the  offence  is  alleged 
to  have  been  committed.    Ex  p.  Brydges  (1874),  18  L.C.  Jur.  141. 

A  change  of  venue  should  not  be  made  in  a  criminal  case  whereby  the 
trial  would  be  transferred  from  the  county  in  which  the  crime  is  alleged 
to  have  been  committed,  unless  facts  are  proved,  as  distinguished  from 
Bwom  opinions,  plainly  indicating  that  a  fair  and  impartial  trial  cannot 
be  had  in  that  county.  R.  v.  Ponton  (No.  1)  (1898),  2  Can.  Cr.  Cas.  192 
(Ont.). 

A  change  of  venue  should  not  be  granted  on  the  ground  of  popular 
sympathy  with  the  prisoner  and  prejumce  against  the  prosecution,  where 
there  is  nothing  to  shew  that  the  class  of  citizens  from  whom  the  jury 
would  be  drawn  are  likely  to  be  prejudiced  except  by  those  feelings  which 
arise  from  the  nature  of  the  offence  and  which  are  common  in  all  counties. 
Ibid. 

But  a  change  of  venue  may  be  ordered  under  this  section  on  the  applica- 
tion of  the  Crown,  where  at  an  a\>ortive  trial,  at  which  the  jury  disagreed, 
a  hostile  demonstration  was  made  against  the  judge  by  a  mob  assembled 
in  the  streets  during  a  short  adjournment  of  the  trial.  R.  v.  Ponton  (No. 
2)    (1899),  2  Can.  Cr.  Cas.  417. 

The  change  is  rendered  "expedient  to  the  ends  of  justice*'  because  the 
conduct  of  the  mob  tended  to  bring  the  administration  of  justice  into  con- 
tempt, and  because  of  its  possible  influence  on  a  jury  at  the  next  trial ;  and 
this  notwithstanding  the  sworn  statements  of  every  juror  at  the  abortive 
trial  that  they  were  in  no  way  intimidated  or  influenced  by  the  mob  demon- 
stration, part  of  which  took  place  within  hearing  of  the  jury  during  their 
deliberations.    Ibid. 

Affidavits  from  the  jurors  denying  intimidation  are  properly  admissible 
in  evidence  on  a  motion  to  change  the  venue  where  such  intimidation  is 
charged.    R.  v.  Ponton   (No.  2)    (1899),  2  Can.  Cr.  Cas.  417. 


702 


[§885] 


Criminal  Code. 


Part  XIX. 


Traniunis- 

sionof 

reoor4. 


Order  suffi- 
cient auth- 
ority for 
removal  of 
prisoner. 


An  order  for  change  of  the  place  of  trial  is  not  open  to  objection  on  the 
ground  that  it  makes  no  provision  for  the  additioneJ  expense  to  which  the 
accused  might  be  put  by  the  change,  if  the  judge  making  such  order  was 
not  asked  to  make  an  order  as  to  such  additional  expense,  and  if  it  was  not 
shewn  to  such  judge  that  additional  expense  would  be  occasioned.  R.  v. 
Ck>leman  (1808),  2  Can.  Cr.  Cas.  523. 

Where,  after  a  committal  for  trial  for  an  offence  under  the  Criminal 
Code,  an  order  is  made  changing  the  place  of  trial  to  another  county,  as 
indictment  may  be  preferred  in  the  latter  county  not  only  for  the  offence 
for  which  the  accused  was  committed  for  trial,  but  for-  any  other  offence 
disclosed  in  the  depositions  taken  before  the  committing  justice.    Ibid. 

In  order  to  obtain  a  change  of  venue  in  a  prosecution  for  defamatoiy 
libel  such  facts  must  be  shewn  as  will  satisfy  the  court  that  a  fair  trial 
cannot  be  had  at  the  present  venue,  and  it  is  not  sufficient  that  the  appli- 
cant's solicitor  swears  to  a  belief  that  a  fair  trial  is  impossible  there  be- 
cause of  the  prosecutor's  interest  in  political  affairs. 

The  fact  that  two  abortive  trials  of  the  cause  have  already  taken  place 
at  both  of  which  the  jury  disagreed,  is  not  of  itself  a  ground  for  ordering 
a  change  of  venue.    R.  v.  Nicol   (1900),  4  Can.  Cr.  Cas.  1  (B.C.). 

A  change  of  venue  has  been  granted  upon  prisoner's  solicitor's  affi- 
davit that  from  conversations  he  had  had  with  the  jurors,  he  was  con- 
vinced of  a  strong  prejudice  against  the  prisoner.  R.  v.  McEneaney,  14 
Cox,  87 ;  R.  V.  Walter,  14  Cox,  579. 

A  balance  of  convenience  as  regards  the  distance  which  the  witnesses 
would  have  to  travel  is  not  alone  a  ground  for  changing  the  venue  in  a 
criminal  case.  R.  v.  O'Gorman  (1907),  12  Can.  Cr.  ClM.  230  (Ont.).  The 
principal  ground  for  a  change  of  venue  under  sec.  884  is  a  reasonable  pro- 
bability of  partiality  and  prejudice  in  the  locality  from  which  the  jury 
would  be  drawn  if  the  venue  were  not  changed.    Ibid. 

885«  Forthwith  upon  such  order  being  made  by  the  court 
or  judge,  the  indictment,  if  any  has  been  found  against  the 
prisoner,  and  all  inquisitions,  informations,  depositions,  recog- 
nizances and  other  documents  relating  to  the  prosecution  against 
him,  shall  be  transmitted  by  the  officer  having  the  custody 
thereof  to  the  proper  officer  of  the  court  at  the  place  where  the 
trial  is  to  be  had,  and  all  proceedings  in  the  case  shall  be  had, 
or,  if  previously  commenced,  shall  be  continued  in  such  district, 
county  or  place,  as  if  the  case  had  arisen  or  the  offence  had 
been  committed  therein.    55-56  V.,  c.  29,  s.  651. 

Other  charges.] — ^The  accused  may  be  tried  for  the  offence  ohaiged,  or 
for  any  other  offence  whatever,  founded  upon  the  same  facts  as  disclosed 
in  the  depositions  taken  before  the  justice  on  which  he  was  committed  for 
trial  although  the  venue  has  been  changed  to  another  county.  Groodman 
V.  The  Queen,  3  O.R.  18;  R.  v.  Coleman.  30  O.R.  93;  R.  v.  Paterson,  26  O.R. 
656. 

886.  The  order  of  the  court,  or  of  the  judge,  made  as  afore- 
said shall  be  a  sufficient  warrant,  justification  and  authority, 
to  all  sheriffs,  gaolers  and  peace  officers,  for  the  removal,  dis- 
posal and  reception  of  the  prisoner,  in  conformity  with  the 
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terms  of  such  order ;  and  the  sheriff  may  appoint  and  empower 
any  constable  to  convey  the  prisoner  to  the  gaol  in  the  district, 
county  or  place  in  which  the  trial  is  ordered  to  be  had. 

2.  Every  recognizance  entered  into  for  the  prosecution  of  Itecojjnizance 
any  person,  and  every  recognizance,  as  well  of  any  witness  to  ^*^d"^- 
give  evidence,  as  of  any  person  for  any  offence,  shall,  in  case  of 
any  such  order,  be  obligatory  on  each  of  the  persons  bound  by 
such  recognizance  as  to  all  things  therein  mentioned  with  refer- 
ence to  the  trial  at  the  place  where  such  trial  is  so  ordered  to 
be  had,  in  like  manner  as  if  such  recognizance  had  been  origin- 
ally entered  into  for  the  doing  of  such  things  at  such  last  men- 
tioned place :  Provided  that  notice  in  writing  shall  be  given  Notice  to  be 
either  personally  or  by  leaving  the  same  at  the  place  of  resi-  given, 
dence  of  the  persons  bound  by  such  recognizance,  as  therein 
described,  to  appear  before  the  court,  at  the  place  where  such 
trial  is  ordered  to  be  had.    55-56  V.,  c.  29,  s.  651. 

887*  Whenever,  in  the  province  of  Quebec,  it  has  been  Order  in 
decided  by  competent  authority  that  no  term  of  the  Court  of  Quebec  for 
King's  Bench,  holding  criminal  pleas,  is  to  be  held,  at  the  pi^^f* 
appointed  time,  in  any  district  in  the  said  province  within  trial, 
which  a  term  of  the  said  court  should  be  then  held,  any  person 
charged  with  an  indictable  offence  whose  trial  should  by  law  be 
held  in  the  said  district,  may  in  the  manner  hereinbefore  pro- 
vided obtain  an  order  that  his  trial  be  proceeded  with  in  some 
other  district  within  the  said  province,  named  by  the  court  or 
judge. 

2.  All  provisions  contained  in  the  three  last  preceding  Three  pre- 
sections  shall  apply  to  the  case  of  a  person  so  applying  for  and  ceding  sec- 
obtaining  a  change  of  venue  as  aforesaid.    57-58  V.,  c.  57,  s.  1.  ^^^^^  ^PP^^' 

* 

888«  Nothing  in  this  Act  authorizes  any  court  in  one  pro-  offence  com- 
vince  of  Canada  to  try  any  person  for  any  offence  committed  mitted  in  one 
entirely  in  another  province :  Provided  that  every  proprietor,  [*r^b\eTn^^ 
publisher,  editor  or  other  person  charged  with  the  publication  another, 
in  a  newspaper  of  any  defamatory  libel,  shall  be  dealt  with,  Exception 
indicted,  tried  and  punished  in  the  province  in  which  he  resides, 
or  in  which  such  newspaper  is  printed.    55-56  V.,  c.  29,  s.  640. 

The  first  part  of  this  section  means  that  the  Code  does  not  authorize 
an  offence  committed  entirely  in  one  nrovince  to  be  tried  in  another.  But 
there  is  nothing  in  the  Code  to  prohibit  the  trial  of  conspiracies  as  they 
had  been  under  the  former  law,  and  the  venue  may  be  where  the  agree- 
ment was  entered  into,  or  where  any  overt  act  was  done  in  the  pursuance 
of  the  common  design.    R.  v.  Connolly,  1  Can.  Cr.  Cas.  at  p.  606,  per  Boyd, 
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Part  XIX. 


In  case  of 
variance. 


Where  in- 
dictment un- 
der wrong 
Act  or  con- 
tains defec- 
tive state- 
ment. 


Trial 
proceeds. 


Amendments. 

889.  If  on  the  trial  of  any  indictment  there  appears  to  be  a 
variance  between  the  evidence  given  and  the  charge  in  any 
count  in 'the  indictment,  either  as  found  or  as  amended,  or  as 
it  would  have  been  if  amended  in  conformity  with  any  particu- 
lar furnished  as  provided  in  section  eight  hundred  and  fifty- 
nine,  the  court  before  which  the  case  is  tried  may,  if  of  opinion 
that  the  accused  has  not  been  misled  or  prejudiced  in  his 
defence  by  such  variance,  amend  the  indictment  or  any  count 
in  it  or  any  such  particular  so  as  to  make  it  conformable  with 
the  proof. 

2.  If  it  appears  that  the  indictment  has  been  preferred  under 
some  other  Act  of  Parliament  instead  of  under  this  Act,  or  under 
this  instead  of  under  some  other  Act,  or  that  there  is  in  the 
indictment,  or  in  any  count  in  it,  an  omission  to  state  or  a 
defective  statement  of  anything  requisite  to  constitute  the 
offence,  or  an  omission  to  negative  any  exception  which  ought 
to  have  been  negatived,  but  that  the  matter  omitted  is  proved 
by  the  evidence,  <  the  court  before  which  the  trial  takes  place, 
if  of  opinion  that  the  accused  has  not  been  misled  or  prejudiced 
in  his  defence  by  such  error  or  omission,  shall  amend  the  indict- 
ment or  count  as  may  be  necessary. 

3.  The  trial  in  either  of  these  cases  may  then  proceed  in  all 
respects  as  if  the  indictment  or  count  had  been  originally 
framed  as  amended.    55-56  V.,  c.  29,  s.  723. 

Amendment  of  indictment  on  ticcount  of  variance.] — The  court  may,  at 
the  trial,  amend  an  indictment  if  the  amendment  does  not  change  the  char- 
acter or  nature  of  the  charge,  and  if  the  accused  cannot  be  prejudiced  by 
the  change  either  as  regards  the  evidence  applicable  or  the  defence  raised. 
If  the  amendment  asked  would  substitute  a  different  transaction  from  that 
first  alleged,  or  would  render  a  different  plea  necessary,  it  ought  not  to 
be  made.    R.  v.  Weir  (No.  3),  3  Can.  Cr.  Cas.  262  (Que.). 

But,  on  an  indictment  for  perjury  alleged  to  have  been  committed' on  a 
trial  for  burning  a  barn,  an  amendment  was  allowed  to  char^  that  such 
trial  was  for  firing  a  stack.    R.  v.  Neville  (1852),  6  Cox  G.C.  60. 

Where  the  ownership  of  stolen  property  is  wrongly  stated  an  amend- 
ment may  be  allowed.  R.  v.  Vincent  (1862),  2  Dep.  464;  R.  ▼.  Marks 
(1866),  10  Cox  C.C.  367.  And  on  a  charge  of  theft  of  money  the  amount 
thereof  may  be  amended  to  conform  with  the  eyidenoe.  R.  ▼.  GumUe 
(1872),  L.R.  2  C.C.R.  1. 

When  the  false  pretence  in  a  charge  of  obtaining  money  under  false 
pretences  was  erroneously  laid  in  the  indictment  as  being  that  there  was  in 
store  "a.  large  quantity  of  beans,  to  wit,  2,680  bushels  of  beans,"  instead 
of  that  there  were  in  store  "2,680  bushels  of  beans,"  as  appeared  from  the 
depositions  taken  on  the  preliminary  inquiry,  the  trial  judge  may  allow  an 
amendment  of  the  indictment  to  conform  with  the  proof.  Alth<)ugh  upon 
the  indictment  in  its  original  form  the  charge  would  be  merely  upon  a  false 
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pretence  that  there  was  in  store  "a  large  quantity  of  heans,"  and  the 
number  of  bushels  would  not  be  reauired  to  be  proved,  the  variance  by 
raason  of  the  amendment  is  not  such  as  would  mislead  or  prejudice  the 
accused  in  his  defence.    R.  v.  Patterson  (1896),  2  Can.  Cr.  Cas.  339  (Ont). 

A  person  may  be  described  either  by  his  real  name  or  by  that  by  which 
be  is  usually  known.    R.  v.  Norton  (1823),  R.  A;  R.  510;  R.  v.  Williams 
(1836),  7  C.  A;P.  298. 

If  there  be  several  different  species  of  goods  enumerated  on  a  charge  of 
theft  and  the  prosecutor  prove  theft  of  any  one  or  more  it  will  be  sufficient, 
although  he  fails  in  his  proof  of  the  rest,  except  in  a  case  where  value  is 
essential  to  constitute  the  offence  and  the  value  is  ascribed  to  all  the  arti- 
cles collectively  but  not  separately,  in  which  case  an  amendment  would 
seem  to  be  essential.    R.  v.  Forsyth  (1814),  R.  k  R.  274. 

The  day  and  year  on  which  the  acts  charged  are  alleged  to  have  occurred 
are  not,  in  general,  material  to  an  indictment.  Archbold  Cr.  PI.  (1900) 
272.  But  when  the  precise  date  o(  any  fact  is  necessary  to  ascertain  and 
determine  with  precision  the  offence  charged,  or  the  matter  allesed  in  ex- 
cuse or  justification,  any  variance  between  it  and  the  evidence  will  be  fatal 
unless  amended.    Ibid. 

In  a  charge  of  burglary,  the  offence  must  be  proved  to  have  been  com- 
mitted in  the  night  time,  although  it  may  be  proved  to  have  been  committed 
on  any  other  day  previous  to  the  preferring  of  the  indictment.  R.  v.  Brown 
(1828),  M.  A;  M.  315. 

Where  the  place  at  which  the  offence  is  alleged  to  have  been  committed 
is  stated  as  matter  of  local  description  and  not  as  venue  merely,  an  amend- 
ment should  be  made  if  there  is  a  variance  between  the  description  in  the 
indictment  and  the  evidence.  3  Russi  O.  6th  ed.,  436.  So  on  a  charge  of 
burglary,  a  variance  between  the  indictment  and  evidence  in  the  name  of 
the  place  where  the  house  is  situate  or  in  any  other  description  given  of  it 
may  be  fatal  unless  amended.  R.  v.  St.  John  (1839),  9  C.  A;  P.  40;  1 
Taylor  Evid.,  9th  ed.^  209. 

The  amendment  must  be  made  before  verdict;  R.  v.  Frost  (1855),  Dears, 
474;  R.  V.  Larkin  (1854),  Dears.  365;  but  it  is  doubtful  whether  it  can  be 
made  after  the  prisoner's  counsel  has  addressed  the  jury;  R.  v.  Rymes 
(1853),  3  C.  &  K.  326;  but  see  R.  v.  Fullarton  (1853),  6  Cox  C.C.  194. 

On  a  speedy  trial  before  a  county  judge,  the  judge  shall  have  all  the 
powers  of  amendment  which  are  possessed  by  any  court  before  which  an 
indictment  may  be  tried  under  the  Code.     Section  839. 

But  Code  sec.  889  applies  to  authorize  an  amendment  as  to  time  or 
place  in  a  speedy  trial  charge  without  re-election,  only  where  the  act  or 
transaction  which  forms  the  foundation  of  the  charge  is  the  same,  and  a 
mistake  was  made  in  the  evidence  or  charge  as  to  the  true  date  of  the 
occurrence.    The  King  v.  Lacelle,  10  Can.  (>.  Cas.  229. 

Reserved  case  as  to  propriety  of  amendment.] — See  sec.  890  (3). 
Amendment  to  cur^  formal  defects.'] — See  sec.  898. 

890«  If  the  court  is  of  the  opinion  that  the  accused  has  been  Adjoum- 
misled  or  prejudiced  in  his  defence  by  any  such  variance,  error,  ment  If 
omission  or  defective  statement,  but  that  the  effect  of  such  mis-  ^^^^  ^"" 
leading  or  prejudice  might  be  removed  by  adjourning  or  post- 
poning  the  trial,  the  court  may  in  its  discretion  make  the 
amendment  and  adjourn  the  trial  to  a  future  day  in  the  same 
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wttmgs,  or  discharge  the  jury  and  postpoce  the  trial  to  th«  next 

sittings  of  the  court,  on  such  terms  as  it  thinln  just 

How  deter-  2,  In  determining  whether  the  accused  has  been  misled  or 

^'*"*^-  prejudiced  in  his  defence  the  court  which  has  to  determine  the 

question  shall  consider  the  contents  of  the  depositions,  as  well 

as  the  other  circmnstanees  of  the  case. 

QuuCionfor         3_  fhe  propriety  of  making  or  refusing  to  make  any  such 

smendment  shall  be  deemed  a  question  for  the  court,  and  the 

decision  of  the  court  upon  it  may  be  reserved  for  the  Court  of 

Appeal,  or  may  be  brought  before  the  Court  of  Appeal  by 

appeal  like  any  other  question  of  law.    55-56  V.,  c.  29,  s.  723. 

^™"*''°*"*        891*  In  case  an  order  for  amendment  as  provided  for  in  the 

doraedon      ^^°  ^^'^  preceding  sections  is  made  it  shall  be  endorsed  on  the 

thereoord.     record;  and  all  other  rolls  and  proceedings  connected  therewith 

shall  be  amended  accordingly  by  the  proper  officer  and  filed 

with  the  indictment,  among  the  proper  records  of  the  court 

55-56  v.,  c.  29,  s.  724. 

Application  893.  The  accused  may  at  any  stage  of  the  trial  apply  to  the 
**d^**  court  to  amend  or  divide  any  count  of  an  indictment  which 
counta.  charges  in  the  alternative  different  matters,  acts  or  omissions, 

stated  in  the  alternative  in  the  enactment  describing  the  offence 
or  declaring  the  matters,  acts  or  omissions  charged  to  be  an 
indictable  offence,  or  which  is  double  or  multifarious  on  the 
ground  that  it  is  so  framed  as  to  embarrass  him  in  his  defence. 
Order  for  2.  The  court,  if  it  is  satisfied  that  the  ends  of  justice  require 

"""*  """"  it,  may  order  any  such  count  to  be  amended  or  divided  into  two 
or  more  counts;  and  on  such  order  being  made  such  count  shall 
be  80  divided  or  amended  and  thereupon  a  formal  commence* 
ment  may  be  inserted  before  each  of  the  counts  into  which  it 
is  divided.    55-56  V.,  c.  29,  s.  612. 

AneDdment         898*   Upon  a  prosecution   for   any  offence  nnder  section 

whenVro-''     ^^^^^  hundred  and  seventy-eight  or  four  hundred  and  twenty- 

pertf  four,  any  variance  when  the  property  is  laid  in  a  person  or 

wrongly  laid,  corporation,  between  the  statement  in  the  indictment  and  the 

;nee  adduced,  may  be  amended  at  the  trial. 

.  If  no  owner  is  proved,  the  indictment  may  be  amended  hf 

g  the  property  in  His  Majesty.    55-56  V.,  c  29,  s.  621. 

Inspection  and  Copies  of  Documents. 

194*  Every  accused  person  shall  be  entitled  at  tbe  time  of 
rial  to  inspect,  without  fee  or  reward,  all  depositions,  or 


unendinent 
or  diviaion. 
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copies  thereof,  taken  against  him  and  retamed  into  the  court  inspect 
before  which  such  trial  is  had,  and  to  have  the  indictment  on  ^§^J^^^°* 
which  he  is  to  be  tried  read  over  to  him  if  he  so  requires.    55-56  indictment 
v.,  c.  29,  s.  653.  read. 

Arraignment.'] — ^The  arraignment  of  prisoners  against  whom  true  bills 
for  indictable  offences  have  been  found  by  the  grand  jury  consists  of  three 
parts:  first,  calling  the  prisoner  to  the  bar  by  name;  secondly,  reading  the 
indictment  to  him;  and  thirdly,  asking  him  whether  he  is  guilty  or  not  of 
^  offence  charged.  As  soon  as  the  indictment  has  been  read  over  to  the 
prisoner,  the  clerk  of  the  arraigns  or  officer  of  the  court  demands  of  him: 

"How  say  you,  are  you  guilty  or  not  guilty?" 

If  the  prisoner  pleads  guilty,  and  it  appears  to  the  satisfaction  of  the 
judge  that  he  rightly  comprehends  the  effect  *of  his  plea,  his  confession  is 
recorded  and  sentence  is  forthwith  passed,  or  he  is  removed  from  the  bar 
to  be  again  brought  up  for  judgment.  Archbold's  Crim.  Pleadings,  20th 
ed.,  159.  If  the  prisoner  pleads  "not  guilty,"  his  plea  is  recorded  by  the 
officer  of  the  court,  and  the  prisoner  is  said  to  have  "put  himself  upon  the 
country."  If  the  accused  wilfully  refuses  to  plead  or  will  not  answer. ' 
directly,  the  court  may  order  the  proper  officer  to  enter  a  plea  of  not  guilty. 
Section  900(2). 

895*  Every  person  indicted  for  any  offence  shall,  before  Ck>py  of 
being  arraigned  on  the  indictment,  be  entitled  to  a  copy  thereof  indictment, 
on  paying  the  clerk  five  cents  per  folio  of  one  hundred  words 
for  the  same,  if  the  court  is  of  opinion  that  the  same  can  be 
made  without  delay  to  the  trial,  but  not  otherwise.    55-56  V., 
c.  29,  s.  654.  * 

Indiotmeni  only  when  found.] — ^An  indictment  is  not  an  indictment  till  it 
be  found;  it  is  only  a  writing  prepared  for  the  use  of  the  jury,  and  for 
expedition.  It  is  nothing  till  it  is  found,  for  the  jury  make  it  an  indict- 
ment by  finding  it ;  they  may  alter  what  they  please  or  refuse  it  absolutely. 
Per  Holt,  C.L.J.  in  Rockwood's  Case,  13  Howell  St.  Tr.  139. 

If  a  true  bill  has  been  found  by  the  grand  jury,  that  fact  will  ha^e 
great  weight  in  the  question  of  admitting  to  bail,  but  it  is  not  conclusive 
as  to  the  prisoner's  right  to  bail;  and  if  upon  reading  the  depositions 
against  him,  they  are  £>und  to  create  but  a  very  slight  suspicion  of  the 
prisoner's  guilt,  he  should  be  admitted  to  bail,  notwithstanding  the  refusal 
of  the  Crown  officers  to  consent.    Ex  parte  Maguire  ( 1857 ) ,  7  L.C.R.  57. 

Although  no  action  will  lie  for  maliciously  and  without  rensonRble  and 
probable  cause  bringing  a 'civil  action,  an  action  will  lie  where  the  pro- 
cedure is  criminal  in  form,  though  the  charge  be  bad  in  law.  Powell  v. 
Hiltgen,  6  Terr.  L.R.  16. 

896.  Every  person  indicted  shall  be  entitled  to  a  copy  of  the  Copy  of 
depositions  returned  into  court  on  pajonent  of  five  cents  per  depositions, 
folio  of  one  hundred  words  for  the  same. 

2.  If  a  copy  is  not  demanded  before  the  opening  of  the  when  no 
assizes,  term,  sittings  or  sessions,  the  person  indicted  shall  be  delay  caused, 
entitled  to  such  copy  if  the  court  is  of  opinion  that  the  same 
can  be  made  without  delay  to  the  trial,  but  not  otherwise. 
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Trial  post- 
poned. 


3.  The  court  may,  if  it  sees  fit,  postpone  the  trial  on  account 
of  such  copy  of  the  depositions  not  having  been  previously  had 
by  the  person  charged.    55-56  V.,  c.  29,  s.  655. 

Certified  copy  of  evidence.'] — ^A  court  stenographer  is  a  public  official 
against  whom  a  mandamus  may  issue  for  non-performance  of  his  official 
duty  to  furnish  an  applicant  with  a  copy  of  evidence.  R.  y.  Campbell,  10 
Can.  Cr.  Cas.  326. 


Documents 
delivered  in 
ease  of 
treason,  etc. 


Details. 


.  Witnesses  to 
delivery. 

Exception. 


897*  When  any  one  is  indicted  for  treason,  or  for  being 
accessory  after  the  fact  to  treason,  there  shall  be  delivered  to 
him  after  the  indictment  has  been  found,  and  at  least  ten  days 
before  his  arraignment, — 

(a)  a  copy  of  the  indictment ; 

(b)  a  list  of  the  witnesses  to  be  produced  on  the  trial  to 
prove  the  indictment ;  and, 

(c)  a  copy  of  the  panel  of  the  jurors  who  are  to  try  him 
returned  by  the  sheriflf. 

2.  The  list  of  the  witnesses  and  the  copy  of  the  panel  of  the 
jurors  must  mention  the  names,  occupations,  and  places  of  abode 
of  the  said  witnesses  and  jurors. 

3.  The  documents  aforesaid  must  all  be  given  to  the  accused 
at  the  same  time  and  in  the  presence  of  two  witnesses. 

4.  This  section  shall  not  apply  to  cases  of  treason  by  killing 
His  Majesty,  or  to  cases  where  the  overt  act  alleged  is  any 
attempt  to  injure  his  person  in  any  manner  whatever,  or  to 
the  offence  of  being  accessory  after  the  fact  to  any  such  treason. 
55-56  v.,  c.  29,  s.  658. 


Objections 
before  plea. 


Amend- 
ments. 


No  motion 
in  arrest  of 
judgment. 


Objections,  Pleas  and  Record. 

898«  Every  objection  to  any  indictment  for  any  defect 
apparent  on  the  face  thereof  shall  be  taken  by  demurrer,  or 
motion  to  quash  the  indictment,  before  the  defendant  has 
pleaded,  and  not  afterwards,  except  by  leave  of  the  court  or 
judge  before  whom  the  trial  takes  place,  and  every  court  before 
which  any  such  objection  is  taken  may,  if  it  is  thought  neces- 
sary, cause  the  indictment  to  be  forthwith  amended  in  such  par- 
ticular, by  some  officer  of  the  court  or  other  person,  and  there- 
upon the  trial  shall  proceed  as  if  no  such  defect  had  appeared. 

2.  No  motion  in  arrest  of  judgment  shall  be  allowed  for  any 
defect  in  the  indictment  which  might  have  been  taken  advantage 
of  by  demurrer,  or  amended  under  the  authority  of  this  Act. 
55-56  v.,  c.  29,  s.  629. 
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Defects  <m  face  of  itidtctmCTU.]— Section  852  of  the  Code  provides  that 
— **ewety  count  of  an  indictment  shall  contain,  and  shall  be  sufficient  if  it 
contains,  in  substance,  a  statement  that  the  accused  has  committed  some 
indictable  offence  therein  specified."  Section  898  of  the  Code,  by  which  an 
amendment  may  be  made  by  the  court  for  defects,  is  restricted  to  formal 
defects;  a  defect  in  substance  could  not  be  cured.  The  Queen  v.  Cameron, 
2  Can.  Crim.  Cas.  173  (Que.).  The  Queen  v.  Bulmer,  5  Montreal  Legal 
News,  287. 

It  is  not  necessary  in  an  indictment  for  an  offence  under  a  statute, 
which  contains  an  exception  by  way  of  proviso  to  aver  that  the  ac- 
cused is  not  within  the  proviso.  The  real  question  is  whether  the  ex- 
ception is  a  matter  of  defence  or  whether  it  is  matter  necessary  to  define 
the  offence.  So  where  the  evidence  shewed  that  the  defendant  was  a 
British  subject  and  had  contracted  a  bigamous  marriage  abroad,  it  was 
held  on  his  trial  therefor  in  England  that  it  was  not  necessary  to  aver 
in  the  indictment  that  the  accused  is  a  British  subject,  although  the  pro- 
viso to  sec.  67  of  24  &  26  Vict.  (Imp.),  ch.  100,  creating  the  offence,  pro-  •  » 
^ides  that  the  section  shall  not  apply  to  a  second  marriage  contracted 
elsewhere  than  in  England  and  Ireland  by  any  other  than  a  subject  of  His 
Majesty.  R.  v.  Audley  (1906),  21  Cox  C.C.  374;  R.  v.  James,  [1902]  1 
K.B.  640,  20  Cox  C.C.  166;  R.  v.  Earl  Russell,  [1901]  A.C.  446. 

There  is  a  difference  between  an  indictment  which  is  bad  for  charging 
an  act  which  as  laid  is  no  crime,  and  an  indictment  which  is  bad  for 
charging  a  crime  defectively;  the  latter  may  be  aided  by  verdict,  the 
former  cannot.  R.  v.  Waters  (1848),  1  Den.  C.C.  356.  If  a  substantial 
ingredient  of  the  offence  does  not  appear  on  the  face  of  the  indictment,  the 
court  will  arrest  the  judgment.  Cr.  Code  sec.  1007;  R.  v.  Carr,  26  L.C. 
Jur.  61;  R.  v.  Lynch,  20  L.C.J.  187.  If  the  indictment  is  in  such  a  form 
that  it  does  not  charge  an  offence,  the  court  cannot  allow  an  amendment 
to  remedy  the  defect.  R.  v.  Flynn,  18  N.B.R.  321.  R.  v.  Norton  (1886),  16 
Cox  C.C.  69;  R.  V.  James  (1871),  12  Cox  C.C.  127;  R.  v.  Morrison,  18 
N.B.R.  682.  Nor  is  an  amendment  to  be  made  if  it  change  the  nature  and 
quality  of  the  offence.    R.  v.  Wright  (1860),  2  F.  A;  F.  320. 

If  the  indictment  charges  no  crime,  the  defect  is  a  matter  of  substance 
and  not  amendable,  and  the  court  is  obliged  to  arrest  the  judgment.  R.  ▼. 
Carr,  26  L.C.  Jur.  61;  R.  v.  Wheatley  (1761),  2  Burr.  1127;  R,  v.  Turner 

(1832),  1  Moo.  239;  R.  v.  Webb  (1848),  1  Den.  C.C.  338.  And  a  plea  ol 
guilty  is  not  a  waiver,  and  does  not  prevent  the  defendant  from  moving 
in  arrest  of  judgment  as  to  defects  apparent  on  the  record.    R.  v.  Brown 

(1890),  24  Q.B.D.  357. 

But  if  the  defect  is  one  which  the  court  has  the  power  to  amend,  sec. 
898  of  the  Code  then  applies,  and  the  objection  must  be  raised  before  plea. 
R.  V.  Mason    (1872),  22  U.C.C.P.  246. 

The  court  is  not  ousted  of  its  power  to  quash  an  indictment  because  a 
plea  has  been  pleaded.  If  it  is  made  apparent  either  on  the  face  of  the 
record  or  by  extrinsic  evidence  that  there  is  a  want  of  jurisdiction,  the 
court  may  grant  leave  under  this  section  and  quash  the  indictment  after 
plea  pleaded,  for  at  the  time  of  pleading  a  man  might  not  be  aware  of 
the  defect  of  jurisdiction.  R.  v.  Heane  (1864),  4  B.  &  S.  947.  In  ordin- 
ary cases  the  defect  in  jurisdiction  would  appear  on  the  face  of  the  indict- 
ment; but  it  is  not  necessary  to  allege  in  the  indictment  that  the  prelim- 
inaries required  by  statute  before  preferring  it,  have  been  complied  with; 
and  in  such  cases  the  defect  must  he  brought  to  the  knowledge  ^f  the  court 
by  affidavit.    Ibid.;  R.  v.  Burke  (1893),  24  Ont.  R.  64. 

Where  the  defendants  had  elected  to  be  tried  by  the  county  court  judge 
under  the  speedy  trial  clauses,  they  cannot  be  deprived  of  such  right  be- 
cause indictments  were  found  against  them  at  the  assizes  for  the  offences 
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for  which  they  had  so  elected  to  be  tried,  although  through  the  mistake  or 
error  of  their  junior  counsel  a  plea  of  "not  guilty"  was  by  him  entered  oo 
each  of  the  indictments.    R.  v.  Burke  (1893),  24  Ont.  R.  64,  68. 

An  objection  to  an  indictment  against  a  corporation  upon  the  ground 
that  it  does  not  disclose  any  offence  in  respect  of  which  the  defendant 
corporation  could  be  liable,  must  be  taken  by  demurrer  and  not  by  motion 
to  quash.    R.  t.  Toronto  Ry.  Co.  (1000),  4  Can.  Cr.  Cas.  4  (Ont.). 

Section  898  applies  only  to  formal  defects,  and  the  reason  is  that  the 
grand  jury  are  tne  accusers  on  the  indictment,  and  the  accusation  cannot 
be  chang^  into  another  one  without  their  consent,  and,  if  they  have 
brought  an  accusation  of  an  offence  not  known  to  the  law,  the  court  cannot 
turn  it  into  an  offence  known  to  the  law  by  adding  to  the  indictment. 

Strictly,  a  notice  to  quash  an  indictment  cannot  be  made  after  plea,  yet 
in  furtherance  of  substantial  justice  the  court  will  sustain  an  objection, 
though  in  strict  law  a  prisoner  may  be  too  late  in  making  it.  R.  v.  Dow^ 
(1869),  1  P.E.I.  Rep.  291.  But  where  the  objecti(A  is  merely  technical^ 
where  the  prisoner  cannot  be  injured  by  the  irregularity  of  which  he 
complains,  and  it  is  evidently  made  merely  in  delay  of  justice,  the  court 
will  not  use  its  power  to  assist  him.  Sir  William  Withpole's  C^ase,  Cro. 
134;  R.  y.  Sullivan,  8  A.  A;  £1.  831.  And  a  motion  in  arrest  of  judgment 
of  guilty  in  a  murder  case  was  refused  on  this  principle,  where  it  was  ob- 
jected that  one  of  the  grand  jury  who  found  the  indictment  had  also  been 
on  the  coroner's  jury.  R.  v.  Dowey  (1869),  1  P.E.I.  Rep.  291,  »per 
Peters,  J. 

It  is  not  necessary  that  an  indictment  which  sufficiently  describes  that 
which  is  by  statute  an  indictable  offence  should  conclude  with  the  words 
"against  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lord  the  King,  his  Crown  and  dignity."  R.  v. 
Doyle  (1894),  2  Can.  Cr.  Cas.  335  (N.S.). 

In  charging  the  offence  of  uttering  a  forged  instrument,  the  indictment 
must  aver  that  the  defendants  made  use  of  or  uttered  the  instrument 
knowing  it  to  have  been  forged.  A  count  of  an  indictment  charging  the 
defendant  with  having,  with  intent  to  defraud,  unlawfully  made  use  of  and 
uttered  a  promissory  note,  alleged  to  have  been  made  and  signed  by  one 
of  the  defendants  by  procuration,  without  lawful  authority  or  excuse  and 
with  intent  to  defraud,  is  defective  if  it  does  not  also  allege  that  the  de- 
fendants knew  it  to  have  been  so  made  and  signed.  Such  a  defect  is  one 
of  substance  and  cannot  be  amended  under  this  section.  R.  v.  Weir  (No. 
5),  3  Can.  Cr.  Cas.  499   (Que.). 

Objection  to  constitution  of  grand  jury.'] — See  sec.  899(2). 

Form  of  demurrer.] — The  following  form  of  demurrer  is  adapted  from 
the  English  Crown  Office  Rules,  1886,  form  No.  80: — 

''And  the  said  A.B.  in  his  own  proper  person  cometh  into  court  here, 
and  having  heard  the  said  indictment  read,  sal th  that  the  said  indictment 
and  the  matters  therein  contained,  in  manner  and  form  as  the  same  above 
are  stated  and  set  forth,  are  not  sufficient  in  law,  and  that  he  the  said 
A.B.  is  not  bound  by  the  law  of  the  land  to  answer  the  same;  and  this 
he  is  ready  to  verify;  wherefore,  for  want  of  a  sufficient  indictment,  in 
this  behalf  the  said  A.B.  prays  judgment  and  that  by  the  court  he  may  be 
dismissed  and  discharged  from  the  said  premises  in  the  said  indictment 
specified." 

The  joinder  in  demurrer  may  be  in  the  following  form: — 

"And  ,  who  prosecutes  for  our  said  Lord  the  King  in  this 

behalf ,.  saith  that  the  said  indictment  and  the  matters  therein  contained 
in  manner  and  form  as  the  same  are  above  stated  and  set  forth  are  suffi- 
cient in  law  to  compel  the  said  A.B.  to  answer  the  same;  and  the  said 
who  prosecutes  as  aforesaid  is  ready  to  verify  and  prove  the  same 
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as  the  oourt  here  shall  direct  and  award;  wherefore,  inasmuch  as  the  said 
A.B.  hath  not  answered  to  the  said  indictment  nor  hitherto  in  any  manner 
denied  the  same,  the  said  for  our  said  Lord  the  King  prays  judg- 

ment, and  that  the  said  A.B.  may  be  convicted  of  the  premises  in  the  said 
indictment  specified." 

Amendment  on  variance  from  evidence,"] — See  sec.  889. 

899«  No  plea  in  abatement  shall  be  allowed. 

2.  Any  objection  to  the  constitution  of  the  grand  jxrry  may  No  plea  in 
be  taken  by  motion  to  the  court,  and  the  in^ctment  shall  be  abatfement. 
quashed  if  the  court  is  of  opinion  both  that  such  objection  is  ^'^**|J^*^''^ 
well  founded  and  that  the  accused  has  suflfered  or  may  suflfer  ^jj^^^ 
prejudice  thereby,  but  not  otherwise.    55-56  V.,  c.  29,  s.  656. 


Objection  to  grand  jury,] — Chitty  says  in  his  Criminal  Law  (English 

•  ■•  m      «  4^4^^  %  1        «  ^%^%f\  A  A\_         __• t-x      ^m    _1_  f aJ ^     x_      _      ^.^J 


the  finding,  the  defendant  may  plead  it  in  avoidance  and  answer  over  to 
the  felony;  for  which  last  purpose  he  may  be  allowed  the  assistance  of 
counsel  on  producing  in  court  the  record  of  the  outlawry,  attainder  or 
conviction,  on  which  the  incompetence  of  tke  juryman  rests."  R.  v.  Kirwan, 
31  SUte  Trials  543;  R.  v.  Corbet  1866),  1  P.E.I.  Rep.  262. 

This  necessity  for  the  grand  inquest  to  consist  of  men  free  from  all 
objection  existed  at  common  law,  and  was  affirmed  by  the  statute  11  Hen. 
4,  ch.  9,  which  enacts  that  any  indictment  taken  by  a  jury,  one  of  whom 
is  unqualified,  shall  be  altogether  void  and  of  no  effect  whatsoever. 

It  was  held  in  The  King  v.  Hayes  (No.  2)  (1903),  9  Can.  Cr.  Cas.  101, 
that  an  objection  on  the  ground  that  a  member  of  the  grand  jury  by  which 
the  indictment  was  found,  was  not  indifferent  as  between  the  Crown  and 
the  accused,  by  reason  of  an  alleged  interest  in  the  subject-matter  of  the 
prosecution  and  that  he  was  therefore  disqualified  from  acting  as  a  grand 
juror  in  respect  of  such  indictment,  is  not  an  objection  to  the  "constitu- 
tion" of  the  grand  jury  which  must  be  raised  by  motion  to  quash  the  indict- 
ment under  0)de  sec.  899. 

The  presence  in  the  grand  jury  room  of  an  unauthorized  person,  sum- 
moned as  a  grand  juror  but  not  impanelled,  during  the  deliberations  of 
the  grand  jury  will  not  invalidate  an  indictment  then  under  consideration, 
if  such  person  was  excluded  from  the  grand  jury  before  the  presentment 
unless  it  be  shewn  that  the  accused  was  thereby  prejudiced.  On  discovery 
that  a  person  summoned  as  a  grand  juror  and  coming  into  court  with  the 
grand  jury  to  present  an  indictment  had  not  been  sworn  and  had  been  ad- 
mitted to  the  grand  jury  room  during  their  deliberations,  the  court  may 
exclude  such  person  and  direct  the  grand  jury  to  retire  to  reconsider  the 
bill  without  requiring  the  grand  jurors  to  be  re-sworn.  R.  v.  Kelly  (1905), 
8  Can.  Cr.  Cas.  130   (Que.). 

The  means  taken  to  bring  together  the  men  who  should  serve  as  a 
grand  jury  may  be  so  radically  defective  that  a  "grand  jury"  is  not  con- 
stituted at  all.  Such  cases  are  to  be  classified  as  mere  attempts  at  organi- 
sation as  distinguished  from  the  other  class  as  to  which  irregularities  take 
place  which  do  not  prevent  the  body  of  men  summoned  from  becoming  .<i 
grand  jury  although  their  acts  as  such  may  be  thereby  invalidated  upon 
objection  taken  in  due  time. 
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Of  the  former  class  is  the  British  Columbia  case  of  The  King  v.  Hayes 
(1902),  7  Can.  Cr.  Cas.  463,  9  B.C.R.  674.  There,  twelve  instead  of  thir- 
teen jurors  had  been  summoned,  the  sheriff  omitting  one  of  the  thirteen  as 
he  had  learned  that  the  missing  juror  had  become  demented.  Martin,  J., 
said  that  it  would  be  a  dangerous  precedent  to  substitute  the  discretion 
of  the  sheriff  for  the  positive  requirement  of  a  statute  which  aims  at  ex- 
cluding all  discretion..  An  indictment  was  quashed  although  seven  grand 
jurors  were  sufficient  in  number  to  find  an  indictment  and  at  least  seven 
had  found  the  indictment  there  in  question. 

And  in  a  later  case  at  Montreal,  R.  v.  Belanger  (1902),  6  Can.  Or.  Caa. 
296,  12  Que.  K.B.  69,  it  was  held  by  the  Court  of  Queen's  Bench  of  the 
Province  of  Quebec  that  where  the  grand  jurors  were  called  and  selected 
their  foreman  before  being  impanelled,  and  the  foreman  was  then  im- 
panelled and  sworn  alone  instead  of  the  whole  jury  being  first  impan- 
elled, the  grand  jury  was  not  constituted  by  calling  the  other  jurors  to 
the  jury  box  and  swearing  them  to  observe  their  foreman's  oath. 

In  The  Queen  v.  McGuire  (1898),  4  Can.  Cr.  Cas.  12,  it  was  held  by 
the  Supreme  Court  of  New  Brunswick  that  where  a  grand  jury  had  been 
summoned  by  a  sheriff  who  is  disqualified  from  acting  because  of  his 
relationship  to  a  prosecutor,  a  new  grand  jury  may  be  summoned  on  a 
venire  to  a  coroner,  without  formally  discharging  the  jury  sumsKmed  by 
the  sheriff  or  disposing  of  the  indictment  found  by  it. 

An  indictment  found  by  the  sheriff's  grand  jury  is  in  such  case  void, 
and  it  is  open  to  the  coroner  summoning  another  jury  to  summon  persons 
jilready  summoned  by  the  shfsriff.    Ibid. 

The  same  case  is  authority  for  saying  that  there  is  at  common  law 
inherent  power  in  a  superior  court  of  criminal  jurisdiction  to  order  one 
or  more  grand  juries  to  be  summoned. 

In  the  case  of  R.  v.  Belyea  (1854),  2  N.S.R.  220,  there  had  been  an 
omission  of  the  residences  and  occupations  of  grand  jurors  in  the  jury  list 
«nd  in  the  panel  in  contravention  of  a  provincial  statute  enacting  that  the 
list  of  grand  jurors  shall  contain  all  the  Christian  names  and  surnames  of 
all  those  qualified  to  serve  as  grand  jurors,  the  places  of  residence,  trades, 
callings  or  employment,  and  whether  senior  or  junior  or  by  any  other  appel- 
lation by  which  they  may  be  usually  called  or  known. 

Three  of  the  five  judges  composing  the  Supreme  Court  of  Nova  Scotia 
held  that  this  omission  was  a  sufficient  ground  for  quashing  an  indictment 
for  felony,  Dodd,  J.,  saying  that  as  the  omission  was  general  and  not  con- 
fined to  a  single  case  it  was  impossible  for  the  sheriff  to  know  with  any 
degree  of  certainty,  who  he  was  to  summon  and  that  there  was  no  certainty 
that  the  grand  jury  that  found  the  bill  were  the  same  persons  who  were 
named  in  the  panel  and  whom  the  sheriff  was  bound  to  summon. 

Thos.  C.  Haliburton,  J.,  and  Desbarrea,  J.,  ronsidereH  the  direction  of 
the  statute  to  be  imperative  and  as  the  objection  was  taken  before  trial 
agreed  that  the  indictment  must  be  quashed  even  if  the  court  has  a  discre- 
tion in  the  matter. 

Chief  Justice  Brenton  Halliburton  and  Bliss,  J.,  dissented  upon  the 
ground  that  it  would  not  be  a  sound  exercise  of  the  court's  discretionary 
power  to  set  aside  the  panel  and  quash  the  indictment  without  proof  that  a 
wrong  person  had  been  brought  into  the  grand  jury  by  the  irregularity  or 
that  some  mischief,  injury  or  inconvenience  had  been  caused  thereby  to  the 
accused. 

By  enacting  Code  sec.  899,  Parliament  has  in  part  adopted  the  view 
of  the  dissenting  judges  in  R.  v.  Belyea,  but  under  it  an  indictment  must  be 
quashed  not  only  when  the  irregularity  in  the  constitution  of  the  grand 
jury  has  prejudiced  the  accused^  but  also  where  the  court  is  of  opinion 
that  the  accused  "may  suffer  prejudice  thereby."    Code  sec.  899. 
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Since  1885  the  Canadian  law  has  been  that  seven  grand  jurors,  instead 
of  twelve,  may  find  a  true  bill  in  any  province  where  the  panel  of  grand 
jurors  is  not  more  than  thirteen.  Code  sec.  921  (2) ;  and  see  note  t^  sec. 
871. 

It  is  within  the  power  of  a  Provincial  Legislature  to  fix  the  number  of 
the  grand  jurors,  who  should  compose  the  panel,  that  being  part  of  tlje 
organization  or  constitution  of  the  court.  R.  v.  Cox  (1898),  2  Can.  Cr. 
Cas.  207  (N.S.).  But  a  Provincial  Legislature  has  no  power  to  fix  the 
number  of  grand  jurors  to  find  a  good  bill  of  indictment,  that  being  a 
matter  of  criminal  procedure  and  exclusively  within  the  powers  of  the 
Dominion  Parliament.    Ibid. 

Where  by  the  provincial  law  the  number  of  grand  jurors  summoned  has 
been  reduced  to  less  than  thirteen,  and  some  of  those  summoned  fail,  to 
appear,  seven  of  those  who  appear  may  find  a  bill  of  indictment.  R.  v. 
Girard   (1898),  2  Can.  Cr.  Cas.  216  (Que.). 

In  the  Province  of  Quebec  where  the  number  of  grand  jurors  to  be  sum* 
moned  had  been  reduced  to  twelve,  a  sheriff  by  mistake  summoned  twenty- 
four  grand  jurors  but  only  twelve  were  called;  eleven  of  them  were  duly 
sworn  and  were  held  to  constitute  a  grand  jury,  the  other  juror  called  be- 
ing excused  on  account  of  illness  and  not  being  sworn.  R.  v.  Poirier,  7 
Que.  Q.B.  483. 

Prejudice  to  accused.^ — In  R.  v.  Hayes  (No.  2),  9  Can.  Cr.  Cas.  101,  at 
page  120,  Martin,  J.,  held  that  it  is  the  intention  of  sec.  899  that  the  ques- 
tion of  prejudice  shall  be  determined  solely  by  the  Court  of  Assize  and  in 
the  absence  of  any  direct  provision  giving  an  appeal  from  the  exercise  of 
such  discretion  the  decision  arrived  at  cannot  be  reviewed. 

900.  When  the  accused  is  called  upon  to  plead  he  may  plead  Pleas, 
either  guilty  or  not  guilty,  or  such  special  plea  as  is  in  this  Part 
subsequently  provided  for. 

2.  If  the  accused  wilfully  refuses  to  plead,  or  will  not  answer  Refusal  to 
directly,  the  court  may  order  the  proper  officer  to  enter  a  plea*  P^®***- 
of  not  guilty.    55-56  V.,  c.  29,  s.  657. 

Plea  of  not  guilty,] — ^The  defendant  has  the  right  to  raise  the  question 
of  jurisdiction  under  a  plea  of  not  guilty.  R.  v.  Hogle  (1896),  6  Can.  Cr. 
Cas.  53  (Que.). 

As  to  the  time  for  pleading  in  Ontario,  see  sees.  902-904. 

Inability  to  plead,] — If  at  any  time  after  the  indictment  is  found,  and 
before  the  verdict  is  given,  it  appears  to  the  court  that  there  is  sufficient 
reason  to  doubt  whether  the  accused  is  then,  on  account  of  insanity, 
capable  of  conducting  his  defence,  the  court  may  direct  that  an  issue  shall 
be  tried  whether  the  accused  is  or  is  not  then,  on  account  of  insanity,  unfit 
to  take  his  trial.    Section  967. 

If  a  person  be  found  to  be  mute  ex  visitatione  Dei,  the  court  in  its 
discretion  will  use  such  means  as  may  be  sufficient  to  enable  the  prisoner 
to  understand  the  charge  and  make  his  answer;  and* if  this  be  found  im- 
practicable, a  plea  of  not  guilty  should  be  entered  and  the  trial  proceed. 
1  Chit.  Crim.  L.  417. 

The  following  form  of  oath  may  be  administered  to  the  jury:  "You 
•hall  diligently  inquire  and  true  presentment  make,  for  and  on  behalf  of 
our  sovereign  Lord  the  King,  whether  A.B.,  tHe  defendant  who  now  stands 
indicted,  is  or  is  not  on  account  of  insanity  unfit  to  take  his  trial,  and  a 
true  verdict  give  according  to  the  best  of  your  understanding;  so  help 
you  God." 
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In  R.  V.  Berry  (1876),  1  Q.B.D.  447;  46  L.J.  (M.G.)  123,  a  deaf  mute 
being  arraigned  for  felony,  the  jury  who  had  been  impanelled  to  try  the 
case  were  sworn  to  try  whether  the  prisoner  stood  mute  of  malice  or  by 
the  visitation  of  God.  The  jury  found  that  he  was  mute  by  the  visita- 
tion of  God.  The  judge  then  ordered  that  a  plea  of  not  guilty  should  be 
entered,  and  the  trial  proceeded.  The  jury  found  the  prisoner  guilty  of  the 
felony  charged  against  him,  but  also  found  that  he  was  incapable  of  under- 
standing, and  did  not  understand,  the  proceedings  at  the  trial.  Upon  this 
finding  it  was  held  that  the  prisoner  could  not  be  convicted,  but  must  be 
detained  as  a  non-sane  person  during  the  Queen's  pleasure. 

In  R.  V.  Wheeler,  Central  Criminal  Court,  May  12,  1852,  where  the 
prisoner  was  indicted  for  the  murder  of  his  mother,  and  on  his  arraign- 
ment said  he  was  "not  guilty,"  Piatt,  B.,  on  the  motion  of  the  prisonei^s 
counsel,  directed  the  jury  to  be  sworn  to  inquire  whether  the  prisoner  was 
in  a  fit  state  of  mind  to  plead  to  the  indictment,  and  it  appearing  from 
the  evidence  that  the  prisoner  seemed  to  understand  the  nature  of  the 
crime  for  which  he  was  indicted,  but  that  he  seemed  unable  to  understand 
the  distinction  between  a  plea  of  "guilty"  and  of  "not  guilty,"  the  jury, 
at  the  suggestion  of  the  learned  judge,  returned  a  verdict  that  the  prisoner 
was  of  unsound  mind  and  incompetent  to  plead.  Archbold  Cr.  £v.  (1900), 
168. 

901*  No  person  prosecuted  shall  be  entitled  as  of  right  to 
traverse  or  postpone  the  trial  of  any  indictment  preferred 
against  him  in  any  court,  or  to  imparl,  or  to  have  time  allowed 
him  to  plead  or  demur  to  any  such  indictment. 

2.  If  the  court  before  which  any  person  is  so  indicted,  upon 
the  application  of  such  person  or  otherwise,  is  of  opinion  that 
he  ought  to  be  allowed  a  further  time  to  plead  or  demur  or  to 
prepare  for  his  defence,  or  otherwise,  such  court  may  grant 
such  further  time  and  may  adjourn  the  trial  of  such  person  to 
a  future  time  in  the  sittings  of  the  court,  or  to  the  next  or  any 
subsequent  session  or  sittings  of  the  court,  and  upon  such  terms, 
as  to  bail  or  otherwise,  as  to  the  court  seem  meet,  and  may,  in 
the  case  of  adjournment  to  another  session  or  sittings,  respite 
the  recognizances  of  the  prosecutor  and  witnesses  accordingly. 

3.  In  such  case  the  prosecutor  and  witnesses  shall  be  bound 
to  attend  to  prosecute  and  give  evidience  at  such  subsequent 
session  or  sittings  without  entering  into  any  fresh  recognizances 
for  that  purpose.    56-56  V.,  c.  29,  s.  630. 

Application  to  postpone  trial,] — ^An  application  to  postpone  a  trial  by 
jury  in  consequence  of  the  absence  of  material  witnesses  must  be  supported 
by  special  affidavit*  shewing  that  the  witnesses  are  material.  R.  v.  Dou- 
gall   (1874),  18  L.G.  Jur.  85. 

It  is  no  ground  of  "surprise"  that  the  prisoner  had  no  knowledge  of 
the  evidence  to  be  produced  against  him,  for  no  one  is  obliged,  by  pleading, 
or  otherwise,  to  disclose  the  evidence  by  which  his  case  is  to  be  supported. 
It  is  sufficient  that  the  party  is  fully  a£praised  of  the  case  or  charge  which 
it  is  proposed  to  prove  against  him,  and  he  must  then,  being  so  informed, 
prepare  himself  to  repel  it.     R.  v.  Slavin   (1866),  17  U.C.C.P.  205. 
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Where  it  appears  by  affidavit  that  a  necessary  witness  for  the  prisoner 
is  ill  <R.  V.  Hunter,  3  G.  A;  P.  691),  or  that  a  witness  for  the  prosecution 
is  ill  (R.  V.  Bowen,  9  C.  &  P.  509),  or  unavoidably  absent,  or  is  kept  out  of 
the  way  by  the  contrivance  or  at  the  instigation  of  the  prisoner,  the  court 
will  postpone  the  trial,  unless  il  appear  that  the  requirements  of  justice  can 
be  satisfied  by  reading  the  witness's  depositions  before  a  magistrate. 
Roscoe  Cr.  Evidence,  11th  ed.,  185. 

If  the  application  is  made  on  the  ground  of  the  absence  of  a  material 
witness,  the  judge  will  require  an  affidavit  stating  the  points  which  the 
witness  is  expected  to  prove,  in  order  to  form  a  judgment  whether  the 
witness  is  a  material  one  or  not.  R.  v.  Savage,  1  C.  &  K.  75.  An  affidiivit  * 
of  a  surgeon,  that  the  witness  is  the  mother  of  an  unweaned  child  afflicted 
with  an  inflammation  of  the  lungs,  who  could  neither  be  brought  to  the 
assize  town  nor  separated  from  the  mother  without  danger  to  life,  is  a 
sufficient  ground  on  which  to 'found  a  motion  to  postpone  the  trial.  lb. 
Where  a  prisoner's  counsel  moved  to  postpone  a  trial  for  murder,  on  an 
affidavit  which  stated  that  one  of  the  witnesses  for  the  prosecution,  who 
had  been  bound  over  to  appear  at  the  assizes,  was  absent,  and  that  on 
cross-examination  this  witness  could  give  material  evidence  for  the  pris- 
oner, Cresswell,  J.,  after  consulting  -Patteson,  J.,  held  that  this  was  a 
sufficient  ground  for  postponing  the  trial,  without  shewing  that  the  pris- 
oner had  at  all  endeavoured  to  procure  the  witness's  attendance,  as  the 
prisoner  might  reasonably  expect,  from  the  witness  having  been  bound  over, 
that  he  would  appear.  R.  v.  Macarthy,  Carr.  A  M.  625.  In  R.  v.  Palmer, 
6  C.  &  P.  652,  the  judges  of  the  Central  Criminal  Court  postponed  until 
the  next  session  the  presentment  of  a  bill  for  a  capital  offence  to  the 
grand  jury,  upon  the  affidavit  of  the  attorney  for  the  prosecution,  that  a 
witness,  whose  evidence  was  sworn  to  be  material,  was  too  ill  to  attend, 
and  they  refused  to  refer  to  the  deposition  of  the  witness  to  ascertein 
whether  he  deposed  to  material  facte. 

Where,  in  a  case  of  murder  committed  in  Newcastle-upon-Tyne,  which 
had  created  great  excitement,  a  newspaper  published  in  the  town  had 
spoken  of  the  prisoner  as  the  murderer,  and  several  journals  down  to  the 
time  of  the  assizes  had  published  paragraphs,,  implying  or  tending  to  shew 
his  guilt,  and  it  appeared  that  the  jurors  at  such  assizes  were  chosen  from 
within  a  circle  of  fifteen  miles  round  Newcastle,  where  such  papers  were 
chiefly  circulated,  but  that  at  the  summer  assizes  they  would  be  taken 
from  the  more  distent  parts  of  the  county  of  Northumberland  (into  which 
the  indictment  had  been  removed),  Alderson  and  Parke,  BB.,  postponed 
the  trial  until  the  following  assizes.  Alderson,  B.,  however,  said :  "I  • 
yield  to  the  peculiar  circumstences  of  the  case,  wishing  it  to  be  understood 
that  I  am  by  no  means  disposed  to  encourage  a  precedent  of  this  sort." 
R.  V.  Bolam,  Newcastle  Spring  Ass.  1839,  M.S. ;  2  Moo.  &  R.  192.  See  also 
R.  V.  Joliffe,  4  T.R.  285. 

And  in  R.  v.  Johnson,  2  C.  &  K.  354,  the  same  learned  judge  refused 
to  postpone  the  trial  of  a  prisoner  charged  with  murder,  on  the  ground 
that  an  opportunity  might  be  thereby  afforded  of  investigating  the  evidence 
and  characters  of  certain  witnesses  who  had  not  been  examined  before  the 
committing  magistrate,  but  who  were  to  be  called  for  the  prosecution  to 
prove  previous  attempts  by  the  prisoner  on  the  life  of  the  deceased. 

A  trial  for  murder  was  postponed  till  the  next  assizes  by  Channell,  B., 
upon  an  affidavit  of  a  medical  man  as  to  a  witness  being  unable  to  travel, 
although  such  witness  was  not  examined  before  the  magistrate,  and  al- 
thouf^h  the  trial  had  been  fixed  for  a  particular  day.  R.  v.  Lawrence 
(1866),  4  F.  &  F.  901. 

In  general,  a  trial  will  not  be  postponed  to  the  next  assizes  before  a  bill 
is  found.    R.  v.  Heesom,  14  Cox  C.C.  40.    But  where  it  was  shewn  that  the 
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attendance  of  witnesses  inmates  of  a  workhouse  in  which  amallpox  had 
broken  out,  was  necessary,  Baggallay,  L.J.,  did  not  require  any  bill  to  be 
sent  up  before  the  grand  jury,  but  postponed  the  trial  to  the  next  aasixes, 
admitting  the  prisoner  to  bail  in  the  meantime.  R.  v.  Taylor  (1882),  15 
Cox  C.C.  8. 

In  no  instance  will  a  trial  be  put  off  on  account  of  the  absence  of  wit- 
nesses to  character.    R.  v.  Jones  (1806),  8  East  34. 

Where  the  prisoner  applies  to  postpone  the  trial,  he  will  be  remanded 
and  detained  in  custody  till  the  next  assizes  or  sessions,  or  will  be  admitted 
to  bail,  but  he  is  never  required  to  pay  the  costs  of  the  prosecutor.  R.  ▼. 
Hunter,  3  C.  &  P.  591.  Where  the  application  is  by  the  prosecutor,  the 
court  in  its  discretion  will  either  detain  the  prisoner  in  custody,  or  admit 
him  to  bail,  or  discharge  him  on  his  own  recognizances.  R.  ▼.  Beardmore 
(1836),  7  C.  &  P.  497;  R.  v.  Parish  (1837),  id.  782;  R.  v.  Osborne  (1837), 
id.  799;  see  also  R.  v.  Crowe,  4  C.  A;  P.  251. 

902*  If  any  person  is  prosecuted  in  any  division  of  the 
High  Court  of  Justice  for  Ontario  for  any  indictable  offenoei 
by  information  there  filed,  or  by  indictment  there  found  or 
removed  into  such  court,  and  appears  therein  in  term  time  in 
person,  or,  in  case  of  a  corporation,  by  attorney,  to  answer 
to  such  information  or  indictment,  such  defendant,  upon  being 
charged  therewith,  shall  not  imparl  to  a  following  term,  but 
shall  plead  or  demur  thereto  within  four  days  from  the  time 
of  his  appearance ;  and  in  default  of  his  pleading  or  demurring 
within  four  days  as  aforesaid  judgment  may  be  entered  against 
such  defendant  for  want  of  a  plea.    55-56  V.,  c.  29,  s.  757. 

908*  If  such  defendant  appears  to  such  information  or 
indictment  by  attorney,  he  shall  not  imparl  to  a  following  term, 
but  a  rule,  requiring  him  to  plead,  may  forthwith  be  given  and 
served,  and  a  plea  to  such  information  or  indictment  may  be 
enforced,  or  judgment  in  default  may  be  entered  in  the  same 
manner  as  might  have  been  done  formerly  in  cases  in  which 
the  defendant  had  appeared  to  such  information  or  indictment 
by  attorney  in  a  previous  term;  but  the  court,  or  any  judge 
thereof,  upon  sufficient  cause  shown  for  that  purpose,  may 
allow  further  time  for  such  defendant  to  plead  or  demur  to 
such  information  or  indictment    55-56  V.,  c.  29,  s.  758. 


Delay  in  904.  If  any  prosecution  for  an  indictable  oflfence,  instituted 

prosecution  by  the  Attorney  General  for  Ontario  in  the  said  court,  is  not 
instituted  by  brought  to  trial  within  twelve  months  next  after  the  plea  of  not 
General  of  guilty  has  been  pleaded  thereto,  the  court  in  which  such  prose- 
Ontario,  cution  is  depending,  upon  application  made  on  behalf  of  any 
defendant  in  such  prosecution,  of  which  application  twenty 
days'  previous  notice  shall  be  given  to  such  Attorney  General, 
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may  make  an  order  authorizing  such  defendant  to  bring  on  the  Remedy  pf 
trial  of  such  prosecution ;  and  thereupon  such  defendant  may  accused, 
bring  on  such  trial  accordingly  unless  a  nolle  prosequi  is  entered 
to  such  prosecution.    55-56  V.,  c.  29,  s.  759. 

905.  The  following  special  pleas  and  no  others  may  be  Special 
pleaded  according  to  the  provisions  hereinafter  contained,  that  P*®"- 
is  to  isay,  W  plea  of  autrefois  acquit,  a  plea  of  autrefois  convict, 

a  plea  of  pardon,  and  such  pleas  in  cases  of  defamatory  libel  as 
are  hereinafter  mentioned. 

2.  All  other  grounds  of  defence  may  be  relied  on  under  the  Not  guilty. 
plea  of  not  guilty.    55-56  V.,  c.  29,  s.  631. 

Plea  of  pardon.] — ^A  plea  of  pardon,  other  than  by  statute,  should  be 
pleaded  at  the  first  opportunity  which  offers,  for  if  a  person  has  obtaified 
a  pardon  before  he  is  arraigned  and  instead  of  pleadinfif  it  in  bar  he  pleads 
not  guilty  he  will  thereby  waive  the  benefit  of  the  pardon  and  cannot  use 
it  by  way  of  arrest  of  judgment.    R.  v.  Norris  (1615),  1  Rolle  Rep.  297. 

Pardons  are  either  free  or  conditional,  and  are  granted  in  Canada  by 
warrant  under  the  hand  and  seal-at-arms  of  the  Governor-General.  See 
also  see.  1076. 

Unconditional  statutorv  pardons  need  not  be  specially  pleaded.  2  Hale 
P.O.  262 ;  R.  v.  Louis,  2  Keb.  25. 

Demurrer. 1 — See  sec.  898, 

Britiah  Columbia,'\ — ^The  following  rules  of  procedure  apply  in  British 
Columbia: — 

Every  pleading,  other  thah  a  plea  of  guilty  or  not  guilty,  to  an  indict- 
ment, information  or  inquisition  shall  be  intituled  "In  the  Supreme  Court 
of  British  Columbia,"  and  shall  be  dated  on  the  day,  month,  and  year  when 
the  same  was  pleaded,  and  shall  bear  no  other  date.  A  oopv  shall  be 
delivered  to  the  opposite  party,  and  a  copy  filed  with  the  registrar  of  the 
court.    B.C.  Rule  48. 

An  proceedings  shall  be  entered  on  the  record  made  up  for  trial,  and  on 
the  judgment  roll  under  the  respective  dates  at  which  the  same  took  place. 
B.C.  Rule  49. 

Every  special  plea  or  demurrer  shall  be  in  writing,  and  signed  by  coun-  * 

Bel,  or  by  the  solicitor  or  party,  if  he  defends  in  person.    B.C.  Rule  50. 

One  order  only  to  plead,  reply,  join  in  demurrer,  or  in  error,  or  nlead 
subsequent  pleadincrft  in  all  prosecutions  by  way  of  indictment,  inquisition, 
or  information  shall  be  given;  and  every  such  order  shall  limit  the  time 
from  service  in  which  the  pleading  is  to  be  delivered.    B.C.  Rule  61. 

Time  to  plead  may  be  extended  on  application  by  summons  to  a  judge 
at  chambers,  on  such  terms  as  to  the  judge  appears  right.    B.C.  Rule  62. 

906.  The  pleas  of  autrefois  acquit,  autrefois  convict,  and  Special  pleas 
pardon  may  be  pleaded  together,  and  if  pleaded  shall  be  dis-  *o8«ther. 
posed  of  before  the  accused  is  called  on  to  plead  further. 

2.  If  every  such  plea  is  disposed  of  against  the  accused  he  Not  guilty 
shall  be  allowed  to  plead  not  guilty.  afterwards. 
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statement  3.  In  any  plea  of  autrefois  acquit  or  autrefois  convict  it  shall 

Bufficient.  fj^  sufficient  for  the  accused  to  state  that  he  has  been  lawfully 
acquitted  or  convicted,  as  the  ease  may  be,  of  the  offence  charged 
in  the  count  or  counts  to  which  such  plea  is  pleaded,  indicating 
the  time  and  place  of  such  acquittal,  or  conviction.  55-56  V., 
c.  29,  s.  631. 

Pleas  in  bar.'] — ^The  pleas  of  "autrefois  acquit"  and  "autrefois  conTict" 
are  special  pleas  in  bar.  If  there  be  n^re  than  one  count  in  the  indict- 
ment^  it  is  preferable  that  a  plea  in  bar  should  be  made  separately  as  to 
each.  R.  v.  Westley,  11  Cox  139.  The  onus  of  proof  lies  on  the  defendant, 
and  he  is  to  begin.  Archbold,  133.  If  the  jury  find  the  plea  "not  proTed" 
and  the  accused  then  pleads  not  guilty,  the  jury  are  then  charged  to  inquire 
of  the  issue  raised  by  that  plea,  but  they  need  not  be  sworn  de  novo.  B. 
V.  Key,  2  Den.  347. 

The  test  on  a  plea  of  autrefois  acquit  is  whether  the  evidence  neces- 
sary to  support  the  second  indictment  would  have  been  sufficient  to  pro- 
cure a  legal  conviction  upon  the  first.  R.  v.  Sheen,  2  C.  &  P.  634;  R.  v. 
Bird,  2  Den.  94;  R.  v.  Drury,  3  C.  A  K.  193. 

If  it  appears  that  the  acquittal  relied  upon  was  brought  about  by  a 
defect  in  the  indictment,  the  plea  will  not  be  good,  although  such  defect 
could  have  been  amended  by  tne  court.  R.  v.  Green,  7  Cox  186,  D.  &  B. 
113;  Code  sec.  907. 

The  previous  indictment  must  have  been  one  upon  which  the  defendant 
could  legally  have  been  convicted,  upon  which  his  life  or  liberty  was  not 
merely  in  imaginary  but  in  actual  danger,  and  consequently  in  which  there 
was  no  material  error.  1  Chitty  Cr.  Law,  454.  So  if  the  accused  were  ac- 
quitted merely  on  some  error  in  the  indictment  or  variance  in  the  recitals, 
he  may  be  indicted  again  upon  the  same  charge,  because  the  first  proceed- 
ings were  nugatory. 

If  the  former  indictment  is  bad  on  its  face,  the  acquittal  of  the  accused 
upon  his  trial  thereunder  will  be  presumed  to  be  upon  that  defect,  and  a 
plea  of  autrefois  acquit  will  fail.  Formerly  when  a  verdict  was  quashed 
for  informalities  therein  or  other  technical  grounds  apart  from  the  merits, 
as  to  which  see  Code  sees.  1010  and  1011,  the  entry  thereof  on  the  record 
specially  mentioned  the  defect,  and  concluded  with  an  adjudication  upon  the 
indictment  "that  the  defendant  go  thereof  without  day,"  and  a  plea  of 
autrefois  acquit  was  then  impossible.  1  Chitty  Cr.  Law,  719.  But  if  a 
prisoner  were  convicted  and  sentenced  on  an  insufficient  indictment,  a  plea 
of  "autrefois  convict"  was  good,  unless  the  judgment  had  been  reversed. 
2  Hale,  246,  247. 

In  R.  V.  Bulmer,  5  Legal  News  (Montreal),  92,  the  prisoner  had  been 
put  on  his  trial  on  an  indictment  containing  six  counts,  charging  him  with 
shooting  with  intent  to  murder,  and  was  found  guilty  on  the  first  count. 
The  verdict  was  afterwards  set  aside  on  a  reserved  case  for  insufficiency 
.  of  the  first  count.  It  was  held  that  he  could  not  be  afterwards  tried  on 
the  other  counts,  as  they  all  referred  to  the  same  act  of  shooting,  and  he 
was  discharged  on  a  plea  of  autrefois  acquit. 

A  previous  summary  conviction  or  acquittal  by  justices  after  a  hear- 
ing on  the  merits  is  a  defence  if  the  justices  had  jurisdiction  over  the 
person  and  offence.  Wemyss  v.  Hopkins  (1875),  L.R.  10  Q.B.  378.  But  a 
certificate  of  dismissal  by  justices  of  a  charge  of  assault  given  on  the  with- 
drawal of  the  charge  before  the  hearing  of  same,  is  not  a  bar  to  a  subse- 
.  quent  indictment  in  respect  of  the  same  assault.  Reed  v.  Nutt  (1890),  24 
Q.B.D.  669. 
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On  an  indictment  for  an  assault,  defendant  pleaded  that  he  had  beoi 
lawfully  acquitted  of  the  oflfence  charged  in  the  indictment,  and  proved  an 
acquittal  on  an  indictment  for  murder  of  the  same  person,  which  indict- 
ment did  not  charge  an  assault;  the  county  court  judge  directed  a  verdict 
for  the  Grown  and  a  case  was  reserved  for  the  opinion  of  the  court  whether 
the  prisoner  could  have  been  lawfully  indicted  for  assault  after  having 
heen  acquitted  on  the  indictment  for  murder.  It  was  held  that  as  the 
prisoner  could  not  have  been  convicted  of  the  assault  on  the  indictment 
for  murder  as  framed,  his  plea  failed,  and  he  could  be  tried  and  con- 
victed of  the  assault,  and  his  conviction  was  upheld.  R.  v.  Smith  (1874), 
34  U.G.Q.B.  652. 

A  count  charging  any  offence  other  than  murder  cannot  now  be  joined 
with  a  count  charging  murder.  Code  sec.  856.  On  a  count  charging 
murder,  if  the  evidence  proves  manslaughter,  but  does  not  prove  murder, 
the  jury  may  find  the  accused  not  guilty  of  murder,  but  guilty  of  man- 
slaughter, but  they  cannot  on  that  count  find  the  accused  guilty  of  any 
other  offence.    Code  sec.  951   (2). 

A  conviction  for  assault  will  not  bar  a  subsequent  indictment  for  man- 
slaughter upon  the  death  of  the  man  assaulted  consequent  upon  the  same 
assault.  R.  v.  Friel  (1890).  17  Cox  C.C.  325;  R.  v.  Morris  C1867),  L.R. 
1  C.C.R.  90. 

Where  on  an  indictment  containin^r  counts  for  inflicting  ^ievous  bodily 
barm,  unlawful  wounding,  assault  occasioning  actual  bodily  harm,  and 
common  assault,  the  jury  convicted  of  common  -  assault  and  disairreed  on  - 
the  other  counts,  it  was  held  that  the  conviction  for  common  assault  would 
support  a  plea  of  autrefois  convict  as  to  a  re-trial  on  the  other  counts. 
R.  V.  Greenwood.  60  J.P.  809. 

A  conviction  for  keeping  a  disorderly  house  at  a  specified  address  from 
the  3rd  day  of  May  to  the  3rd  day  of  November  is  a  bar  under  a  plea  of 
autrefois  convict,  to  a  conviction  for  the  like  offence  charged  for  the  3rd 
day  of  November  only.    R.  v.  Clark,  9  Can.  Cr.  Gas.  125. 

Upon  a  defence  that  the  accused  has  been  formerly  acquitted  in  a  sum- 
mary proceeding  before  magistrates  for  the  same  alleged  offence,  the  onus 
of  proving  the  identity  of  the  charge  is  upon  the  defendant.  Ex  parte 
Flanagan,  5  Can.  Cr.  Gas.  82. 

A  conviction  by  a  magistrate  or  magistrates  upon  an  information  or 
complaint  charging  an  offence  for  which  a  previous  information  against 
the  same  defendant  has  been  made  before  another  magistrate,  and  while 
such  previous  information  is  pending,  is  null  and  void,  and  will  not  avail 
in  support  of  a  plea  of  autrefois  convict  to  the  first  complaint.  The  King 
▼.  Bombardier,  11  Can.  Cr.  Gas.  216. 

Where  the  evidence  necessary  to  support  the  second  indictment  would 
have  been  sufficient  to  procure  a  legal  conviction  upon  the  first,  the  'plea 
of  autrefois  acquit  is  generally  good.  The  meaning  of  this  is  that  where 
the  same  facts  would  justify  a  conviction  for  two  different  offences  (say, 
burglary  and  petty  larceny),  a  man  who  has  been  convicted  for  one  offence 
cannot  be  tried  over  again  on  the  same  facts  for  the  second  offence.  Went- 
worth  V.  Mathieu,  3  Can.  Cr.  Gas.  434  (P.G.) ;  R.  v.  King,  [1897]  1  Q.B. 
214,  18  Cox  447. 

Where  the  jury  find  a  verdict  of  not  guilty  of  shooting  with  intent, 
not  guilty  of  common  assault,  but  ^ilty  of  unlawful  wounding  the  in- 
dictment containing  several  counts  charging  such  offences,  and  a  new  trial 
is  ordered  on  a  case  reserved  at  the  request  of  the  accused  because  of  an 
irregularity  occurring  upon  the  trial,  it  is  competent  for  the  accused  upon 
the  new  trial  to  support  a  plea  of  ''autrefois  acquit"  to  the  charge  of  un- 
lawful wounding,  by  shewing  that  the  charge  is  based  on  the  identical  acts 
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of  shooting  which  were  the  foundation  for  the  other  charges.  '  R.  ▼.  Hill 
(1903),  7  Can.  Cr.  Cas.  38,  per  Graham,  E.J. 

Where  a  person  has  heen  acquitted  by  a  court  of  competent  jurisdiction, 
the  acquittal  is  a  bar  to  all  further  proceedings  to  punish  him  for  the 
same  matter,  although  a  plea  of  anirefois  acquit  msj  not  be  allowed  be- 
cause of  the  different  nature  of  the  charges.  A  plea  of  autrefois  acquit 
to  a  charge  of  perjury  in  tal&ing  the  oath  of  identity  at  a  polling  booth  is 
not  supported  by  a  record  of  acquittal  on  a  charge  of  personating  an  elector 
at  the  same  time  and  place,  aHhough  the  oath  of  identity  and  the  alleged 
personation  were  in  regard  to  the  same  elector.  R.  v.  Quinn,  10  Can.  Cr. 
Cas.'  412:  A  verdict  for  personation  could  not  have  been  received  under 
an  indictment  for  perjury  in  taking  the  oath  of  identity,  although  the 
facts  constituting  personation  must  necessarily  be  shewn  in  order  to  prove 
the  perjury.    Ibid. 

The  acquittal  on  the  first  charge  became  res  judicata  as  between  the 
Crown  and  the  accused,  and  it  was  not  open  to  the  Crown  to  proceed  on 
the  second  charge  in  which  a  conviction  could  only  be  had  by  the  second 
overruling  the  contrary  verdict  of  the  first  jury.    Ibid. 

Where  the  name  of  the  accused,  the  place  of  the  offence  and  the  char- 
acter of  the  offence  are  the  same  in  the  certificate  of  conviction  produced 
in  proof  of  a  plea  of  autrefois  convict  and  in  the  charge  then  being  tried, 
it  will  be  presumed  that  the  accused  is  the  party  named  in  such  ceHificate 
without  parol  evidence  of  identity.  R.  v.  Clark  (1904),  9  Can.  Cr.  Cas. 
125  (N.S.). 

To  prove  the  identity  of  the  offence  may  not  always  be  easy.  If  more 
or  less  evidence  is  gone  into  on  the  first  trial,  the  difficulty  is  little;  if 
none  is  offered,  and  the  acquittal  takes  place,  it  is  still  an  acquittal,  en- 
titling the  prisoner  to  an  exemption  from  any  subsequent  trial  for  the 
same  offence.  In  such  a  case  there  is  more  difficulty  in  shewing  what  the 
offence  charged  was,  but  it  may  be  proved  by  the  testimony  of  the  witnesses 
who  were  subpcenaed  to  go,  and  did  go,  before  the  grand  jury  by  the  proof 
of  what  they  swore,  or  perhaps  by  a  grand  juryman  himself,  or  by  the 
evidence  of  the  prosecutor,  or  by  proof  how  the  case  wab  opened  by  the 
counsel  for  him;  in  short,  by  any  evidence  which  would  shew  what  crime 
was  the  subject  of  the  inquiry,  and  would  identify  the  charge  and  limit 
and  confine  the  generality  of  the  indictment  to  a  particular  case.  R.  v. 
Bird,  5  Cox  20,  2  Den.  C.C.  94.    And  see  Code  sec.  908. 

907.  On  the  trial  of  an  issue  on  a  plea  of  autrefois  acquit 
or  autrefois  convict  to  any  count  or  counts^  if  it  appear  that  the 
matter  on  which  the  accused  was  given  in  charge  09  the  former 
trial  is  the  same  in  whole  or  in  part  as  that  on  which  it  is  pro- 
posed to  give  him  in  charge,  and  that  he  might  on  the  former 
trial,  if  all  proper  amendments  had  been  made  which  might 
then  have  been  made,  have  been  convicted  of  all  the  offences  of 
which  he  may  be  convicted  on  the  count  or  counts  to  which  such 
plea  is  pleaded,  the  court  shall  give  judgment  that  he  be  dis- 
charged from  such  count  or  counts. 

2.  If  it  appear  that  the  accused  might  on  the  former  trial 
have  been  convicted  of  any  offence  of  which  he  might  be  con- 
victed on  the  count  or  counts  to  which  such  plea  is  pleaded,  but 
that  he  may  be  convicted  on  any  such  count  or  counts  of  some 
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offence  or  offences  of  which  he  could  not  have  been  convicted  on 
the  former  trial,  the  court  shall  direct  that  he  shall  not  be  con- 
victed on  any  such  count  or  counts  of  any  offence  of  which  he 
might  have  been  convicted  on  the  former  trial,  but  that  he  shall 
plead  over  as  to  the  other  offence  or  offences  charged.  55-56 
v.,  e.  29,  s.  631. 

Form  of  plea  of  autrefois  (icquit,^ — ^This  plea  is  ordinarily  made  in 
writing  and  signed  by  counsel  for  the  accused.  The  following  form  of  plea 
is  given  by  Archbold,  22nd  ed.,  p.  157: — 

"And  the  said  J.S.  in  his  own  proper  person  cometh  into  court  here,  and 
having  heard  the  said  indictment  read,  saith  that  our  Lord  the  King  ought 
not  further  to  prosecute  the  said  indictment  against  the  said  J.S.,  because 
he  saith,  that  heretofore,  to  wit,  at  the  general  quarter  sessions  of  the  peace 
holden  at  ,  in  and  for  the  county  of  ,  lie  the  said  J.S.  was 

lawfully  acquitted  of  the  said  offence  charged  in  the  said  indictment. 
And  this  he  the  said  J.S.,  is  ready  to  verify;  wherefore  he  prays  judg- 
ment, and  that  by  the  court  here  he  may  be  dismissed  and  discharged  from 
the  premises  in  the  present  indictment  specified." 

908«  On  the  trial  of  an  issue  on  a  plea  of  autrefois  acquit  Evidence  to 
or  autrefois  convict  the  depositions  transmitted  to  the  court  on  P">^«  *<i«>i- 
the  former  trial,  together  with  the  judge's  and  official  steno-  charges, 
grapher's  notes  if  available,  and  the  depositions  transmitted  to 
the  court  on  the  subsequent  charge,  shall  be  admissible  in  evi- 
dence to  prove  or  disprove  the  identity  of  the  charges.    55-56 
v.,  c.  29,  s.  632. 

909«  When  an  indictment  charges  substantially  the  same  Indictment 
offence  as  that  charged  in  the  indictment  on  which  the  accused  *^^?;'f^°?. 
was  given  in  charge  on  a  former  trial,  but  adds  a  statement  of  ^]|y  game' 
intention  or  circumstances  of  aggravation  tending  if  proved  to  offence  with 
increase  the  punishment,  the  previous  acquittal  or  conviction  circ^m- 
shall  be  a  bar  to  such  subsequent  indictment.  aggravation. 

2.  A  previous  conviction  or  acquittal  on  an  indictment  for  Murder, 
murder  shall  be  a  bar  to  a  second  indictment  for  the  same  homi- 
cide charging  it  as  manslaughter ;  and  a  previous  conviction  or 
acquittal  on  an  indictment  for  manslaughter  shall  be  a  bar  to  a  Manslaugh- 
second  indictment  for  the  same  homicide  charging  it  as  murder.  ^^' 
55-56  v.,  c.  29,  s.  633. 

Eaemplifieation  as  evidence,] — See  Canada  Evidence  Act,  sec.  23,  as  to 
proof  of  judicial  proceedings. 

910.  Every  one  accused  of  publishing  a  defamatory  libel  Pleaof  ju^ti- 
may  plead  that  the  defamatory  matter  published  by  him  was  ^^*^*7libel 
true,  and  that  it  was  for  the  public  benefit  that  the  matters 
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charged  should  be  published  in  the  maimer  and  at  the  time 
when  they  were  published. 

2.  Such  plea  may  justify  the  defamatory  matter  in  the  sense 
eiSerTOiiM  specified,  if  any,  in  the  count,  or  in  the  Sense  which  the  defama- 
tory matter  bears  without  any  such  specification;  or  separate 
pleas  justifying  the  defamatory  matter  in  each  sense  may  be 
pleaded  separately  to  each  as  if  two  libels  had  been  charged  in 
separate  counts. 

3.  Every  such  plea  must  be  in  writing,  and  must  set  forth 
the  particular  fact  or  facts  by  reason  of  which  it  was  for  the 
public  good  that  such  matters  should  be  so  published. 

4.  The  prosecutor  may  reply  generally  denying  the  truth 
thereof.    55-56  V.,  c.  29,  s.  634 ;  56  V.,  c.  32,  s.  1. 

Offence  of  defamatory  lihel,'] — See  Code  sees.  317-334. 

Pleading  justifioation,] — ^A  plea  of  justification  to  an  indictment  for 
defamatory  libel  must  allege  that  the  defamatory  matter  published  is  true 
and  that  it  was  for  the  public  benefit  that  the  alleged  libel  was  published. 
R.  V.  Grenier  (1897),  1  Can.  Cr.  Caa.  55  (Que.). 

Such  plea  must  then  set  forth  concisely  the  particular  facts  by  reason 
of  which  its  publication  was  for  the  oublic  ffood,  but  it  must  not  contain 
the  evidence  by  which  it  is  proposed  to  prove  such  facts,  nor  any  state- 
ments purely  of  comment  or  argument.    Ibid. 

A  plea  of  justification^  which  embodies  a  number  of  letters  which  it  is 
proposed  to  use  as  evidence,  and  contains  paragraphs  of  which  the  matter 
consists  merely  of  comments  and  ar^ment,  is  irregular  and  illegal;  and 
the  plea  itself  should  be  struck  from  the  record,  or  the  illegal  averment 
should  be  struck  out,  and  the  defendant  allowed  to  plead  anew.     Ibid. 

To  an  indictment  for  lill^el,  the  language  of  which  was  couched  in  gen- 
eral terms,  the  defendant  pleaded  that  the  words  and  statements  com- 
plained of  in  the  indictment  were  true  in  substance  and  in  fact,  and  that 
it  was  for  the  public  benefit,  etc.  It  was  held  that  the  plea  was  insufiieient 
because  it  did  not  set  out  the  particular  facts  upon  which  the  defendant 
intended  to  rely.     R.  v.  Creighton   (1890),  19   (Ont.)   339. 

The  existence  of  rumours  cannot  be  proved  in  justification  of  the  libel. 
R.  V.  Dougall  (1874),  18  L.C.  Jur.  85. 

In  a  prosecution  for  an  alleged  defamatory  libel  contained  in  a  news- 
paper article,  condemning  an  employer's  dismissal  of  employees  belonging 
to  a  trade  union  and  charging  that  the' distribution  of  certain  gratuities  by 
the  employer  to  his  employees  was  impelled  by  motived  of  selfishness  on 
his  part  and  was  for  the  purpose  of  winnincr  public  apnroval  and  f<ivour- 
able  public  comment  through  press  notices  thereof «  a  plea  of  justification 
will  not  be  struck  out  on  the  objection  that  the  facta  therein  alleged  do  not 
shew  that  it  was  for  the  public  benefit  that  the  publication  should  be  made, 
if  such  plea  contains  a  charge  that  the  press  notices  favourable  to  the  com- 
plainant were  published  at  his  instance.  If  the  complainant  in  a  prosecu- 
tion for  defamatory  libel  has  himself  called  oublic  attention  to  the  subject 
matter  of  the  alleged  libel  bv  obtaining  the  nublication  of  newspaper 
articles  commending  his  conduct  therein,  he  thereby  invites  public  criticism 
thereof  and  cannot  object  that  the  answer  to  his  own  articles  is  not  a  pub- 
lication in  the  public  interest.  R.  v.  Brazeau  (1899),  3  Can.  Cr.  Cas.  89 
(Que.). 
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"Wherever  a  man  calls  public  attention  to  his  own  irrievances  or  those 
of  his  class,  whether  by  letters  in  a  newspaper,  by  speeches  at  public  meet- 
ings or  by  the  publication  of  pamphlets,  he  must  expect  to  have  his  asser- 
tions challenfj^ed,  the  existence  of  his  ^ievances  denied,  and  himself  ridi- 
culed and  assailed."  Odgers  on  Libel,  3rd  ed.,  57;  Odger  v.  Mortimer, 
28  Eng.  L.T.  472;  Koenig  v.  Ritchie,  3  F.  &  F.  413;  R.  v.  Veley  (1867),  4 
F.  &  F.  1117;  O'Donoghue  v.  Hussey,  Ir.  R.  6  C.L.  124;  Dwyer  v.  Esmonde, 
2  L.R.  Ir.  243. 

But  where  the  defendant,  in  answering  a  letter  which  the  plaintiff  had 
sent  to  the  paper,  does  not  confine  himself  to  rebutting  the  plaintiff's 
assertions,  but  retorts  upon  the  plaintiff  by  inquiring  into  his  antecedents, 
and  indulging  in  other  uncalled-for  personalities,  the  defendant  will  be 
held  liable,  for  such  imputations  are  neither  a  proper  answer  to  nor  a  fair 
comment  on  the  plaintiff's  speech  or  letter.  Murphy  v.  Halpin,  Ir.  R.  8 
C.L.  127. 

Comments,  however  severe,  on  the  advertisements  or  handbills  of  a 
tradesman  will  not  be  libellous,  if  the  jury  find  that  they  are  fair  and 
temperate  comment  not  wholly  undeserved,  on  a  matter  to  which  public 
attention  was  expressly  invited  by  the  plaintiff.  Paris  v.  Levy,  9  C.B.N.S. 
342;  Morrison  v.  Harmer,  3  Bing.  N.G.  759,  4  Scott  524. 

What  are  mattera  of  public  interest,] — ^Matters  of  public  interest  may 
be  classified  as  follows: — 

1.  Affairs  of  state. 

Every  subject  has  a  risrht  to  comment  on  those  acts  of  public  men  which 
concern  him  as  a  subject  of  the  realm,  if  he  do  not  make  his  commentary  a 
cloak  for  malice  and  slander.  Parmiter  v.  Coupland  (1840),  6  M.  ft  W. 
108;  Seymour  v.  Butterworth,  3  F.  A  F.  376;  Kelly  v.  Sherlock,  L.R.  1 
Q.B.  689. 

2.  The  administration  of  justice. 

3.  Public  institutions  and  local  authorities. 

4.  Ecclesiastic  matters. 

5.  Books,  pictures  and  architecture. 

6.  Theatres,  concerts  and  other  public  entertainments. 

7.  Other  appeals  to  the  public. 

A  man  who  has  commenced  a  newspaper  warfare  cannot  complain  if  he 
gets  the  worst  of  it;  but  if  such  answer  goes  further,  and  touches  on  fresh 
matter  in  no  way  connected  with  the  plaintiff's  original  letter,  or  un- 
necessarily assails  the  plaintiff's  private  character,  then  it  ceases  to  be  an 
answer;  it  becomes  a  counter-charge,  and,  if  defamatorv,  will  be  deemed 
a  libel.  And,  generally,  when  a  man  puts  himself  prominently  forward  in 
any  way,  and*  acquires  for  a  time  a  quasi-public  position,  he  cannot  escape 
the  necessary  consequence — the  free  expression  of  public  opinion.  Odgers 
on  Libel  (1896),  3rd  ed.,  p.  56. 

It  is  a  question  for  the  judge,  and  not  for  the  jury,  whether  a  particu- 
lar topic  was  or  was  not  a  matter  of  public  interest.  Weldon  v.  Johnson 
(1884),  per  Coleridge,  C.J.,  cited  in  Odgers  on  Libel,  3rd  ed.,  page  46. 

It  has  been  held  that  the  sanitary  condition  of  a  large  number  of  cot- 
tages let  by  the  proprietors  of  a  colliery  to  their  workmen  is  a- matter  of 
public  interest.  South  Hetton  Coal  Co.  v.  N.E.  News  Association,  [1894] 
1  Q.B.  133  (C.A.). 

Where  on  the  trial  of  a  criminal  Information  for  libel  the  judge  in  sub- 
stance told  the  jury  that  the  defendant,  under  the  pleas  of  justification, 
was  bound  to  shew  the  truth  of  the  whole  of  the  libel  to  which  the  plea  is 
pleaded,  and  that  in  his  opinion,  the  evidence  fell  far  short  of  the  whole 
matter  charged;  such  a  direction  is  not  so  much  a  direction  on  the  law  as 
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a  strong  observation  on  the  evidence,  which  may  be  made  in  a  proper  case 
without  bein^  open  to  the  charf^  of  misdirection.  R.  v.  Port  Perry,  etc., 
Co.,  38  U.C.Q.B.  431;  R.  v.  Wilkinson  (1878),  42  U.C.Q.B.  492,  505  (per 
Harrison,  C. J.,  Wilson,  J.,  diss. ) . 

Form  of  plea  of  justificaiion,'] — ^The  following:  form  of  a  plea  of  justi- 
fication added  to  a  plea  of  not  guilty  is  adapted  from  form  81  of  the  Eng- 
lish Crown  Office  Rules,  1886:— 

"And  now,  that  is  to  say  on  the  day  of  100    ,  before  our 

said  Lord  the  King  in  the  (court)    at  comes  the  said  A.  B. 

(the  defendant)  hy  his  solicitor  for  in  his  own  proper  person], 

and  having  heard  the  said  indictment  read  he  says  that  he  is  not  guilty 
thereof,  and  hereupon  he  puts  himself  upon  the  country." 

"And  for  a  further  plea  the  said  A.  B.  pursuant  to  the  statute  in  that 
behalf  [or  to  the  Criminal  Code  sec.  331]  savs  that  our  said  Lord  the 
King  ought  not  further  to  prosecute  the  said  indictment  acrainst  him 
because  he  says  that  it  is  true  that  fhere  allege  the  truth  of  every  part  of 
the  publication  charged  as  a  libel  set  out  in  the  indictment]." 

"And  the  said  A.  B.  further  says  that  before  and  at  the  time  of  the 
publication  in  the  said  indictment  mentioned  [here  state  facts  which  ren- 
dered the  publication  of  benefit  to  the  public],  by  reason  whereof  it  was  for 
the  public  benefit  that  the  said  matters  so  charged  in  the  said  indictment 
should  be  published,  and  this  he  the  said  A.  B.  is  ready  to  verify." 

"Wherefore  he  prays  judgment,  and  that  by  the  court  here  he  may  be 
dismissed  and  discharged  from  the  said  premises  in  the  said  indictment 
above  specified." 

Plea  of  911.  The  truth  of  the  matters  charged  in  an  alleged  libel 

justification  ghall  in  no  ease  be  inquired  into  without  the  plea  of  justifica- 

^y^bruth.  ^  ^^^^  aforesaid  unless  the  accused  is  put  upon  his  trial  upon  any 

indictment  or  information  charging  him  with  publishing  the 

libel  knowing  the  same  to  be  false,  in  which  case  evidence  of 

the  truth  may  be  given  in  order  to  negative  the  allegation  that 

the  accused  ^ew  the  libel  to  be  false. 

Not  guilty  2.  The  accused  may,  in  addition  to  such  plea,  plead  not  guilty 

in  addition,   anj  such  pleas  shall  be  inquired  of  together. 

Effect  of  3.  If,  when  such  plea  of  justilScation  is  pleaded,  the  accused 

plea  on         ig  convicted,  the  court  may,  in  pronouncing  sentence,  consider 
punis  men  .  ^^j^^jj^j.  j^j^g  gyyAt  is  aggravated  or  mitigated  by  the  plea.    55-56 
v.,  c.  29,  s.  634. 

Publication  912.  Every  person  against  whom  any  criminal  proceedings 
by  order  of  ^i*q  commenced  or  prosecuted  in  any  manner  for  or  on  account  of 
a^gis  a  ive  ^^  .^  respect  of  the  publication  of  any  report,  paper,  votes  or 
proceedings,  by  such  person  or  by  his  servant,  by  order  or  under 
the  authority  of  any  legislative  council,  legislative  assembly  or 
house  of  assembly,  may  submit  to  the  court  in  which  such  pro- 
ceedings are  so  commenced  or  prosecuted,  or  before  any  judge 
of  the  same,  upon  twenty-four  hours'  notice  of  his  inteoition 
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so  to  do,  to  the  prosecutor  in  such  proceedingSy  or  to  his  attor- 
ney or  solicitor,  a  certificate  under  the  hand  of  the  speaker  or  Certificate 
clerk  of  such  legislative  council,  legislative  assembly  or  house  ®^  ■P«^«* 
of  assembly,  as  the  case  may  be,  verified  by  affidavit,  stating 
that  the  report,  paper,  votes  or  proceedings,  as  the  case  may  be, 
in  respect  whereof  such  criminal  proceedings  are  commenced  or 
prosecuted,  was  or  were  published  by  such  person,  or  by  his  ser- 
vant, by  order  or  under  the  authority  of  the  legislative  council, 
legislative  assembly  or  house  of  assembly,  as  the  case  may  be. 

2.  Such  court  or  judge  shall,  upon  such  certificate  being  so  Stay  of  pro- 
submitted,   immediately  stay  such  criminal   proceedings,   and  ceedingsand 
the  same  shall  thereupon  be  deemed  finally  ended,  determined 
and  superseded.    B.S.,  c.  163,  s.  6. 

918«  In  any  criminal  prosecution  for  or  on  account  or  in  Copy  of  re- 
respect  of  the  publication  of  any  copy  of  such  report,  paper,  {^'J^^f^re* 
votes  or  proceedings,  the  defendant  may  submit  to  the  court  or  the  court, 
judge  before  which  or  whom  such  prosecution  is  pending  a 
copy  of  such  report,  paper,  votes  or  proceedings,  verified  by 
affidavit,  and  the  court  or  judge  shall  immediately  stay  such  stay  of  pro- 
criminal  prosecution,  and  the  same  shall  thereupon  be  deemed  ^^^^Sa^f"*^ 
to  be  finally  ended,  determined  and  superseded.    B.S.,  c.  163, 
s.  7. 

914.  In  making  up  the  record  of  any  conviction  or  acquittal  Form  of 
on  any  indictment  it  shall  be  sufficient  to  copy  the  indictment  ^^^^^^ 
with  the  plea  pleaded  thereto,  without  any  formal  caption  or  acquittal, 
heading. 

2.  The  statement  of  the  arraignment  and  the  proceedings  Entry  of 
subsequent  thereto  shall  be  entered  of  record  in  the  same  man-  ^^«<50'<l- 
ner  as  heretofore,  subject  to  any  such  alterations  in  the  forms 

of  such  entry  as  are,  from  time  to  time,  prescribed  by  any  rule 
or  rules  o£  the  superior  courts  of  criminal  jurisdiction* 
respectively. 

3.  Such  rules  shall  also  apply  to  such  inferior  courts  of  Inferior 
criminal  jurisdiction  as  are  therein  designated.    55-56  V.,  c.  29,  ^^"'^**- 
s.  726. 

Record  of  proceedings  on  indict ment.'\ — Section  914  of  the  Code  makes 
provision  for  "making  up  the  record  of  any  conviction  or  acquittal/'  etc., 
and  the  entry  of  record  of  "the  arraignment  and  the  proceedings  subseouent 
thereto,"  but  none  of  these  provisions  relates  to  a  case  where  there  was  no 
indictment,  no  arraignment  and  no  trial,  and  consequently  the  expression 
"making  up  of  the  record"  in  the  ordinary  sense  of  the  word  does  not  apply 
to  a  case  where  the  grand  jury  found  "no  bill."  Tanghe  v.  Moriran  ( 1905) , 
11  B.C.R.  466,  462.  In  such  a  case  the  orisrinal  bill  of  indictment  so  in- 
dorsed proves  itself.  Ibid.;  and  see  Hewitt  v.  Cane  (1894),  26  O.R.  133, 
147. 
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Ingpeotion  of  records  of  criminal  courts.'] — ^Under  the  ancient  law  of 
England,  declared  by  an  Act  of  Parliament,  46  Edw.  III.,  search  and  ex- 
emplification must  be  made  for  all  persons  "of  whatever  record  touches 
them  in  any  manner,  as  well  that  which  falls  against  the  king  as  other 
persons." 

In  The  King  v.  Scully  (1901),  5  Can.  Cr.  Cas.  1,  and  (on  appeal) 
Attorney-General  v.  Scully  (1902),  6  Can.  Cr.  Cas.  167,  the  question  pre- 
sented was  whether  a  subject  who  has  been  prosecuted  for  a  criminal 
offence  which  prior  to  the  Criminal  Code  was  classed  as  felony,  and 
acquitted,  is  obliged  to  procure  the  fiat  of  the  Attorney-General  as  a  con- 
dition to  obtaining  an  exemplification  or  copy  of  the  record  to  be  used  in 
an  action  for  malicious  prosecution  as  evidence  of  the  favourable  termina- 
tion of  the  criminal  proceedings. 

Both  the  Divisional  Court  and  the  Court  of  Aopeal  for  Ontario  held 
in  favour  of  the  subject^  that  he  is  entitled  as  of  rierht  to  an  exemplifica- 
tion or  copy,  upon  payment  or  tender  to  the  proper  ofiSoer  having  custody 
of  the  record  or  the  materials  from  which  it  may  be  made  up  in  the  form 
prescribed  by  sec.  914  of  the  Criminal  Code,  of  the  fee  or  charges  to  which 
he  is  entitled,  and  that  the  ancient  statute  46  Edw.  III.  is  in  force  in 
Ontario. 

The  decision  in  Attorney-General  v.  Scully  (1902),  6  Can.  Cr.  Cas.  167, 
in  efi'ect  overruled  the  decisions  in  Regina  v.  Ivey  (1874),  24  U.C.C.P.  78; 
O'Hara  v.  Dougherty,  25  Ont.  R.  347,  and  Hewitt  v.  Cane  (1894),  26  Ont. 
R.  133. 

The  present  sec.  11  of  the  statute  R.S.O.  vol.  3«  ch.  334  (cited  as  of 
1897,  but  in  fact  issued  in  1902)  came  into  force  on  June  2nd.  1902,  by 
proclamation  of  29  May,  1902,  after  the  argument  of  the  appeal  in  At- 
torney-General V.  Scully,  and  seems  to  have  been  intended  merely  as  a  re- 
enactment  in  Ontario  of  the  ancient  English  statute,  46  Edw.  III.,  above' 
referred  to. 

A  person  charged  with  receiving  stolen  property  knowing  the  same  to 
have  been  stolen  is  a  "person  afi'ected"  by  the  record  of  the  prosecution  and 
conviction  of  the  parties  from  whom  he  is  charired  to  have  received  the 
property  for  the  theft  thereof,  and  is  entitled  to  inspection  of  such  record 
in  Ontario  under  R.S.O.  1897,  ch.  324,  sec.  11.  Where  one  of  the  persons 
so  convicted  of  theft  had  also  been  convicted  of  the  theft  of  other  similar 
property  as  to  which  no  charge  for  receiving  had  been  laid  against  the 
applicant,  and  no  connection  was  shewn  between  that  charsre  and  the  one 
for  receiving,  the  applicant  is  not  a  "person  affected"  by  the  record  of  the 
prosecution  for  the  theft  of  such  other  property,  and  is  not  entitled  under 
said  statute  to  inspection  of  such  record.    Re  Chantler,  8  Can.  Cr.  Cas.  245. 

915.  If  it  becomes  necessary  to  draw  up  a  formal  record, 
in  any  case  in  which  an  amendment  has  been  made,  such  record 
shall  be  drawn  np  in  the  form  in  which  the  indictment  remained 
after  the  amendment,  without  taking  any  notice  of  the  fact 
of  such  amendment  having  been  made.    55-56  Y.,  c.  29,  s.  725. 


Proceedings  in  Case  of  Corporations. 

Corporations       916.  Every  corporation  against  which  a  bill  of  indictment 
b  *^tto^"    is  found  at  any  court  having  criminal  jurisdiction  shall  appear 
rney.  ^^  attorney  in  the  court  in  which  such  indictment  is  found  and 
plead  or  demur  thereto.    55-56  V.,  c.  29,  s.  635. 
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Indictment  of  corporation,] — An  obiter  dictum  of  Sedgewick,  J.,  in 
Union  Colliery  v.  R.  (1900),  4  Can.  Cr.  Caa.  400,  31  Can.  S.C.R.  81,  is  as 
follows:  "I  am  strongly  inclined  to  the  view  that  where  the  Code  specifies 
an  ofi'enoe  and  provides  for  the  punishment  by  imprisonment  only,  it  does 
not  necessarily  follow  that  a  corporation  may  not  be  indicted  and  fined 
for  the  offence  so  described." 

In  a  Manitoba  case  it  was  held  that  a  corporation  is  not  subject  to  in- 
dictment upon  a  charge  of  any  crime  the  essence  of  which  is  either  personal 
criminal  intent  or  such  a  degree  of  negligence  as  amounts  to  a  wilful  incur- 
ring of  the  risk  of  causing  injury  to  others,  and  that  sees.  247  and  252,  as 
to  want  of  care  in  the  maintenance  of  dangerous  things,  do  not  extend  the 
criminal  responsibility  of  corporations  beyond  what  it  was  at  common  law. 
There  being  no  power  under  sec.  020,  or  otherwise  to  imoose  a  fine  or  any 
other  punishment,  in  lieu  of  imprisonment,  for  the  offence  of  manslaughter, 
it  was  held  that  there  is  consequently  no  judgment  or  sentence  applicable 
to  a  conviction  of  a  corporation  for  that  offence.  R.  v.  Great  West  Laun- 
dry Co.    (1900),  3  Can.  Cr.  Cas;  514   (Man.). 

But  it  has  been  held  in  Ontario  that  a  corporation  may  be  indicted 
under  sec.  489  for  selling  goods  to  which  a  false  trade  description  has  been 
applied;  and  that  the  proceedings  upon  such  a  charts  should  be  instituted 
by  indictment  under  sees.  016-920,  and  not  bv  a  preliminary  inquiry  before 
a  magistrate.    R.  v.  T.  Eaton  Co.   (1898),  2  Can.  Cr.  Cas.  252. 

A  municipal  corporation  may  be  indicted  for  a  nuisance  in  respect  of 
their  non- repair  of  a  hierhway.  Sec.  223;  but  the  consent  or  order  of  the 
judge  or  the  consent  of  the  Attorney-General  must  first  be  obtained  to  the 
preferring  of  the  indictment.  Sec.  873;  R.  v.  City  of  London  (1900),  37 
C.L.J.  74. 

A  justice  of  the  peace  cannot  compel  a  corporation  to  appear  before  him 
in  respect  of  an  indictable  offence,  nor  can  he  bind  the  corporation  over  to 
appear  and  answer  to  an  indictment;  and  he  has  no  jurisdiction  to  bind 
over  the  prosecutor  to  present  an  indictment  against  the  corporation.  Re 
Chapman   v.  City  of  London  (1890),  19  Ont.  R.  33. 

As  there  is  no  jurisdiction  to  bind  over  the  prosecutor  to  prefer  a  bill 
of  indictment  before  the  grand  jury  against  a  corporation,  it  is  necessary 
that  such  an  indictment  should  be  preferred —  ( 1 )  by  the  Attorney -General, 
or  (2)  by  some  one  preferring  the  indictment  by  the  direction  of  the  At- 
torney-General, (3)  or  with  the  written  consent  of  the  Attorney -General, 
(4)  or  with  the  written  consent  of  a  judge  of  any  court  of  criminal  juris- 
diction, or  (5)  by  a  person  authorized  to  do  so  by  the  court  of  criminal 
jurisdiction  before  which  the  indictment  is  sought  to  be  preferred.  Sec.  873. 
It  is  not  necessary  that  the  counsel  or  order  should  be  stated  in  the  in- 
dictment. Section  873.  In  default  of  the  corporation  appearing  by  at- 
torney the  trial  may  proceed  in  the  absence  of  the  defendant.  Section  920. 
By  sec.  871  an  objection  to  an  indictment  for  want  of  the  consent  or  order 
required  by  law  in  order  to  prefer  an  indictment,  must  be  taken  by  motion 
to  quash  the  indictment  before  the  accused  person  is  given  in  charge.  By 
the  Interpretation  Act,  sec.  34,  the  word  "person"  includes,  unless  the  con- 
text requires  otherwise,  a  body  corporate,  societies,  companies,  etc.,  in 
relation  to  such  act  and  things  as  they  are  capable  of  doing  and  owning 
respectively.  It  may  be  considered  as  doubtful  whether  or  not  a  corpora- 
tion can  be  properly  said  to  be  "given  in  r'large"  of  the  jury,  and  conse- 
quently whether  the  time  limited  by  sec.  871  applies  to  indictments  of 
corporations. 

Mere  acquiescence  bv  a  director  in  prohibited  acts  of  a  corporation  is 
not  such  a  participatibn  therein  as  will  constitute  him  an  aider  or  abettor 
or  make  him  criminally  liable  as  a  party  under  Code  sec.  69  for  the  illegal 
acts  of  the  corporation.    R.  v.  Hendrie,  19  Can.  Cr.  Cas.  298,  11  O.L.R.  202. 
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Certiorari,  917»  No  writ  of  certiorari  shall  be  necessary  to  remove  any 

.  not  required,  g^^jj  indictment  into  any  superior  court  with  the  view  of  com- 
pelling the  defendant  to  plead  thereto ;  nor  shall  it  be  necessary 
Di8iringaa,     to  issue  any  writ  of  distringas,  or  other  process,  to  compel  the 
defendant  to  appear  and  plead  to  such  indictment.     55-56  V., 
c.  29,  s.  636. 


not  neces- 
sary. 


Koticeto  91 8»  The  prosecutor,  when  any  such  indictment  is  found 

corporation,  against  a  corporation,  or  the  clerk  of  the  court  when  such  in- 
dictment is  founded  on  a  presentment  of  the  grand  jury,  may 
cause  a  notice  thereof  to  be  served  on  the  mayor  or  chief  ofScer 
of  such  corporation,  or  upon  the  clerk  or  secretary  thereof, 
stating  the  nature  and  purport  of  such  indictment,  and  that, 
unless  such  corporation  appears  and  pleads  thereto  in  two  days 
after  the  service  of  such  notice,  a  plea  of  not  guilty  will  be 
entered  thereto  for  the  defendant  by  the  court,  and  that  the  trial 
thereof  will  be  proceeded  with  in  like  manner  as  if  the  said 
corporation  had  appeared  and  pleaded  thereto.  55-56  V.,  c.  29, 
«.  637. 

Notice  of  a  summons  by  justices  under  the  Summary  Convictions  clauj^es 
of  the  Code  may  be  given  in  a  manner  similar  to  a  notice  of  indictment 
under  this  section.    R.  v.  Toronto  Ry.  Co.  (1898),  2  Can.  Cr.  Cas,  471. 

In  the  Province  of  Alberta  which  has  no  srrand  jury  system,  a  corpora- 
tion may  be  compelled  to  answer  to  an  indictable  offence'  (ex  pr.  conduct- 
ing a  lottery  scheme)  by  a  formal  written  charge  in  lieu  of  an  indict- 
ment, such  charge  being  laid  by  the  Attorney-General  or  by  his  direction 
or  with  the  consent  or  order  of  a  judge  and  notice  thereof  being  served 
on  the  corporation  under  sec.  918  of  the  ClJode.  R.  v.  Standard  Soap  Co. 
(1907),  12  Can.  Cr.  Cas.  290. 


Proceeding 
on  default. 


919.  If  such  corporation  does  not  appear  in  the  court  in 
which  the  indictment  has  been  found,  and  plead  or  demur 
thereto  within  the  time  specified  in  the  said  notice,  the  judge 
presiding  at  such  court  may,  on  proof  to  him  by  aflSdavit  of  the 
due  service  of  such  notice,  order  the  clerk  or  proper  oflScer  of 
the  court  to  enter  a  plea  of  not  guilty  on  behalf  of  such  cor- 
poration, and  such  plea  shall  have  the  same  force  and  effect  as 
if  such  corporation  had  appeared  by  its  attorney  and  pleaded 
such  plea.    55-56  V.,  c.  29,  s.  638. 


Trial  may 
proceed  in 
absence  of 
defendant. 


920»  The  court  may,  whether  such  corporation  appears  and 
pleads  to  the  indictment,  or  a  plea  of  not  guilty  is  entered 
by  order  of  the  court,  proceed  with  the  trial,  of  the  indictment 
in  the  absence  of  the  defendant  in  the  same  manner  as  if  the 
corporation  had  appeared  at  the  trial  and  defended  the  same; 
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and  in  case  of  conviction,  may  award  such  judgment  and  take  * 

such  other  and  subsequent  proceedings  to  enforce  the  same  as 
are  applicable  to  convictions  against  corporations.  55-56  V., 
c.  29,  s.  639. 

Judgment  against  corporation.'] — Section  920  enables  a  fine  to  b^  im- 
posed whether  or  not  the  corporation  appears. 

A  fine  is  the  punishment  which  must  be  substituted  under  this  section 
in  the  case  of  a  corporation  charged  with  causing  grievous  bodily  injury 
through  its  failure  to  maintain  a  bridge  in  a  safe  condition  (sec.  284),  in 
lieu  of  the  imprisonment  mentioned  in  sec.  284.  and  the  amount  is  in  the 
discretion  of  the  court  (sec.  1029).  R.  v.  Union  Colliery  Co.  (1900),  3 
Can.  Cr.  Cas.  523  (B.C.),  affirmed,  4  Can.  Cr.  Cas.  400,  31  Can.  S.C.R.  81. 

A  corporation  is  not  subject  to  indictment  upon  a  charge  of  any  crime 
the  essence  of  which  is  either  personal  criminal  intent  or  such  a  degree 
of  negligence  as  amounts  to  a  wilful  incurring  of  the  risk  of  causing  in- 
jury to  others.  R.  v.  Great  West  Laundry  Oo.  (1900),  3  Can.  Cr.  Cas. 
514. 

There  is  no  power  under  Code  sec.  920  or  otherwise  to  impose  a  fine 
or  any  other  punishment,  in  lieu  of  imprisonment,  for  the  offence  of  man- 
slaughter, and  there  is  consequently  no  judqrment  or  sentence  applicable 
to  a  conviction  of  a  corporation  for  that  offence.     Ibid. 

Juries, 

921.  Every  person  qualified  and  summoned  as  a  grand  or  Qualiflca- 
petit  juror,  according  to  the  laws  in  force  for  the  time  being  in  \^^^  ^^ 
any  province  of  Canada  shall  be  duly  qualified  to  serve  as  such  J^'^""- 
juror  in  criminal  cases  in  that  province. 

2.  Seven  grand  jurors,  instead  of  twelve,  may  find  a  true  Seven  may 
bill  in  any  province  where  the  panel  of  grand  jurors  is  not  ^^^  *>*!!• 
more  than  thirteen.    55-56  V.,  c.  29,  s.  662 ;  57-58  V.,  c.  57,  s.  1. 

Adoption  of  provincial  latoa  of  qualification.'] — The  provincial  law  re- 
garding the  qualification  of  jurors  made  applicable  by  Code  sec.  9^1  to 
criminal  cases  includes  a  provincial  enactment  which  provides  that  jurors' 
lists  shall  not  be  open  for  inspection  until  six  days  before  the  trial  sittings. 
•  Chantler  v.  Attorney-General  (1904),  9  Can.  Cr.  Cas.  466  (Ont.). 

An  accused  committed  for  trial  upon  a  charge  of  receiving  stolen  goods 
is  not  entitled  in  Ontario  to  inspect  the  petit  jury  panel  for  the  sessions 
at  which  he  is  to  be  tried  until  within  six  days  before  the  sittings.    Ibid. 

A  person  of  the  same  or  a  similar  name  to  that  of  a  qualified  juror 
and  who  is  served  in  mistake  for  the  qualified  juror,  but  who  is  not  him- 
self upon  the  list  of  persons  from  which  alone  jurors  may  properly  be  sum- 
moned, is  not  a  qualified  juror  under  Code  sec.  921,  and  his  acting  as  such 
is  a  good  ground  for  ordering  a  new  trial.  Such  defect  in  the  qualifica- 
tion of  a  juror  goes  to  the  jurisdiction  of  the  tribunal  and  is  not  cured 
by  sec.  1010.    R.  v.  McCraw  (1906),  12  Can.  Cr.  Cas.  253  (Que.). 

Objection  to  grand  jury.] — See  sec.  899. 

Number  of  grand  jurors.] — See  note  to  sec.  899. 
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Jurydtf  922.  No  alien  shall  be  entitled  to  be  tried  by  a  jury  de 

medtetate      medietate  lingiut,  but  shall  be  tried  as  if  he  was  a  natural  bom 
ab^Sd.      subject.    55-56  V.,  c.  29,  s.  663. 

Mixed  juries  928.  In  those  districts  in  the  province  of  Quebec  in  which 
m  Quebec.  ^^  sheriff  is  required  by  law  to  return  a  panel  of  petit  jurors 
composed,  one-half  of  persons  speaking  the  English  language, 
and  one-half  of  persons  speaking  the  French  language,  he  shall 
in  his  return  specify  separately  those  jurors  whom  he  returns 
as  speaking  the  English  language,  and  those  whom  he  returns 
as  speaking  the  French  language  respectively;  and  the  names 
of  the  jurors  so  sxunmoned  shall  be  called  alternately  from  such 
lists.    55-56  v.,  c.  29,  s.  664. 

Mixed  juries  in  Quebec] — A  prisoner  arraigned  for  trial  in  Quebec  has 
the  right  to  claim  a  jury  oompoeed  for  one-half  at  least  of  persons  speak- 
ing his  language  if  French  or  English.  After  having  claimed  a  mixed  jury 
and  the  recording  of  the  order  therefor  by  the  court,  the  prisoner  has  no  ab- 
solute right  to  relinquish  such  claim  and  to  have  the  order  for  a  mixed 
jury  superseded,  but  revocation  may  be  ordered  on  such  an  application  in 
the  discretion  of  the  court.  R.  v.  Sheehan  (1897),  1  Can.  Cr.  Cas.  402 
(Que.). 

The  right  to  a  mixed  jury  in  the  Province  of  Quebec,  conferred  by  27- 
28  Vict.,  ch.  41,  statutes  of  the  Province  of  Canada,  still  exists  in  criminal 
cases,  notwithstanding  the  statute  46  Vict.,  ch.  16  (Que.),  purporting  to 
repeal  the  former  Act.  R.  v.  Yancey  (1899),  2  Can.  Cr.  Cas.  320.  A  sta- 
tute of  the  former  Province  of  Canada  in  force  at  the  time  of  Confedera- 
tion, which  conferred  the  right  to  a  mixed  jury  in  Lower  Canada,  now  the 
Province  of  Quebec,  remains  in  force  thereafter  as  a  matter  of  "criminal 
procedure"  as  to  that  province,  and  can  be  varied  or  repealed  only  by  the 
Parliament  of  Canada.  B.N. A.  Act,  sec.  91(27).  Ibid.  R.  v.  Sheehan 
(1897),  1  Can.  Cr.  Cas.  402 (Que.).  The  prosecuted  party  may,  upon  ar- 
raignment, demand  a  jury  composed  for  the  one-half  at  least  of  persons 
skilled  in  "the  language  of  his  defence,"  whether  French  or  English;  but 
this  does  not  give  the  accused  an  option  to  choose  either  language  as  the 
language  of  the  defence,  nor  to  have  at  least  one-half  of  the  jurors  drawn 
from  those  skilled  in  the  language  in  which  counsel  tor  the  accused  pro- 
poses to  conduct  the  defence.  The  "language  of  the  defence"  in  that  con- 
nection means  the  language  habitually  spoken  by  the  accused.  R.  v.  Yan- 
cey (1899),  2  Can.  Cr.  Cas.  320. 

Where  six  English  jurors  had  been  sworn  after  several  jurors  had  been 
directed  to  stand  aside  at  the  instance  of  the  Crown  and  the  clerk  recom- 
menced to  call  the  panel  alternately  from  the  English  and  the  French  lists 
and  one  of  them  previously  ordered  to  stand  aside  was  again  called,  it 
was  held  that  the  previous  "stand  aside"  stood  good  and  did  not  need  to 
be  withdrawn  until  the  panel  was  exhausted.  R.  v.  Dougall  (1874),  18 
L.C.  Jur.  242, 

Mixed  juries        024,  Whenever  any  person  who  is  arraigned  before  the 
in  Manitoba.  Court  of  King's  Bench  for  Manitoba  demands  a  jury  com- 
posed,   for   the    one-half  at  least,  of  persons    skilled    in  the 
language  of  the  defence,  if  such  language  is  either  English  or 
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French,  he  shall  be  tried  by  a  jury  composed  for  the  one-half  at 
least  of  the  persons  whose  names  stand  first  in  succession  upon 
the  general  panel  and  who,  on  appearing  and  not  being  law- 
fully challenged,  are  found,  in  the  judgment  of  the  court,  to  be 
skilled  in  the  language  of  the  defence. 

2.  Whenever,  from  the  number  of  challenges  or  any  other  When  panel 
cause,  there  is  in  any  such  case  a  deficiency  of  persons  skilled  ®  j^*^*®^,' 
in  the  language  of  the  defence  the  court  shall  fix  another  day  jurors. 
for  the  trial  of  such  case,  and  the  sheriff  shall  supply  the 
deficiency  by  summoning,  for  the  day  so  fixed,  such  additional 
number  of  jurors  skilled  in  the  language  of  the  defence  as  the 
court  orders,  and  as  are  found  inscribed  next  in  succession  on 
the  list  of  petit  jurors.    55-56  V.,  c.  29,  s.  665. 

Mixed  jury  in  Manitoba,'] — ^The  subsequent  discovery  that  one  of  the 
Jurors  sworn  did  not  thoroughly  understand  the  English  language  is  not 
ft  ground  for  a  new  trial.    R.  ▼.  Earl  (1894),  10  Man.  R.  303. 

925.  Either  the  accused  or  the  prosecutor  may  challenge  the  Challenging 
array  on  the  ground  of  partiality,  fraud,  or  wilful  misconduct  ^^^  *rray. 
on  the  part  of  the  sheriff  or  his  deputies  by  whom  the  pand 

was  returned,  but  on  no  other  ground. 

2.  Such  challenge  shall  be  by  way  of  objection  in  writing,  In  writing, 
and  shall  state  that  the  person  returning  the  panel  was  partial, 

or  was  fraudulent,  or  wilfully  misconducted  himself,  as  the  case 
may  be. 

3.  Such  objection  may  be  in  form  69,  or  to  the  like  effect.  Objection  in 
65-56  v.,  c.  29,  s.  666.  ^"^^"K- 

Challenge  to  array.] — Challenfires  are  of  two  kinds:  (1)  To  the  array, 
i.e.,  when  exception  is  taken  to  the  whole  number  impanelled,  and  (2)  To 
the  polls,  i.e.,  when  individual  jurymen  are  excepted  against,  as  to  which 
see  sees.  932*935.* 

Irregularity  in  drafting  jury  panel.] — ^No  omission  to  observe  the 
directions  contained  in  any  Act  as  respects  the  qualification,  selection,  bal- 
loting or  distribution  of  jurors,  the  preparation  of  the  jurors'  book,  the 
selecting  of  jury  lists,  the  drafting  of  panels  from  the  jury  lists  or  the 
striking  of  special  juries,  shall  be  a  ground  for  impeaching  any  verdict, 
or  shall  be  allowed  for  error  upon  any  appeal  to  be  brought  upon  any 
Judgment  rendered  in  any  criminal  case.     Code  sec.  1011. 

926.  If  partiality,  fraud  or  wilful  misconduct,  as  the  case  Trial  of 
may  be,  is  denied,  the  court  ^hall  appoint  any  two  indifferent  *7°)*,"**  ®' 
persons  to  try  whether  the  alleged  ground  of  challenge  is  true  ^  *  ^°^^' 
or  not. 

2.  If  the  triers  find  that  the  alleged  ground  of  challenge  is  New  panel 
true  in  fact,  or  if  the  party  who  has  not  challenged  the  array  ^^*'*' 
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Names  of 
jurors  on 
cards. 


Put  by  offi. 
cers  in  box. 


To  be  drawn 
by  officer  of 
the  court. 


Each  juror 
to  be  sworn. 


Further 
names  to  be 
drawn  whei^ 


admits  that  the  ground  of  challenge  is  true  in  fact,  the  court 
shall  direct  a  new  panel  to  be  returned.    55-56  V.,  c.  29,  s.  666. 

927.  The  name  of  each  juror  on  a  panel  returned,  with  his 
number  on  the  panel  and  the  place  of  his  abode,  shall  be  written 
on  a  distinct  piece  of  card,  and  all  such  pieces  of  card  shall  be 
as  nearly  as  may  be  of  equal  size. 

2.  The  cards  shall  be  delivered  to  the  officer  of  the  court  by 
the  sheriff  or  other  officer  returning  the  panel,  and  shall,  under 
the  direction  and  care  of  the  officer  of  the  court,  be  put  together 
in  a  box  to  be  provided  for  that  purpose  and  shall  be  shaken 
together. 

3.  If  the  array  is  not  challenged  or  if  the  triers  find  against 
the  challenge,  the  officer  of  the  court  shall  in  open  court  draw 
out  the  said  cards,  one  after  another,  and  shall  call  out  the  name 
and  number  upon  each  such  card  as  it  is  drawn,  until  such  a 
number  of  persons  have  answered  to  their  names  as  in  the 
opinion  of  the  court  will  probably  be  sufficient  to  provide  a  full 
jury  after  allowing  for  challenges  of  jurors  and  directions  to 
stand  by. 

4.  The  officer  of  the  court  shall  then  proceed  to  swear  the 
jury,  each  juror  being  called  to  swear  in  the  order  in  which 
his  name  is  so  drawn,  until,  after  subtracting  all  challenges 
allowed  and  jurors  directed  to  stand  by,  twelve  jurors  are 
sworn. 

5.  If  the  number  so  answering  is  not  sufficient  to  provide  a 
full  jury  such  officer  shall  proceed  to  draw  further  names  from 
the  box,  and  call  the  same  in  manner  aforesaid,  until,  aftei* 
challenges  allowed  and  directions  to  stand  by,  twelve  jurors  are 
sworn.    55-56  V.,  c.  29, -s.  667. 

Impanelling  the  petit  jury.] — ^When  a  sufficient  number  of  prisoners 
have  pleaded  and  put  themselves  upon  the  country  the  clerk  of  arraigns 
addresses  the  jurors  who  have  been  summoned,  thus: 

''You  good  men,  who  are  returned  and  impanelled  to  try  the  issue 
joined  between  our  sovereign  lord  the  King  and  the  prisoners  at  the  bar, 
answer  to  your  names  and  save  your  fines,"  (then  calling  the  jurors  by 
name). 

The  clerk  of  the  arraigns,  before  proceeding  to  call  the  jurors  to  the 
jury  box,  addresses  the  prisoners  thus: 

"Prisoners,  these  good  men  that  you  shall  now  hear  called  are  the  jur- 
ors who  are  to  pass  between  our  sovereign  lord  the  King,  and  you  upon 
your  respective  trials,  [or,  in  a  capital  case,  'upon  your  life  and  death*]; 
if  therefore  you  or  any  of  you  will  challenge  them  or  any  of  them  you  must 
challenge  them  as  they  come  to  the  book  to  be  sworn,  and  before  they  are 
sworn,  and  you  shall  be  heard." 

A  challenge  once  allowed  excludes  a  juror  from  serving  on  the  jury  be- 
ing formed;  for  in  cases  of  a  peremptory  challenge  the  other  party  might 
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afterwards  exhaust  his  perempiory  challenges  and  the  privilege  of  with- 
drawing it  might  therefore  operate  as  a  fraud  upon  him.  Then  in  the 
case  of  a  challenge  for  cause  the  withdrawal  of  the  challenge  would  not 
change  the  decision  of  the  triers  that  the  juror  did  not  stand  indifferent, 
and  that  he,  therefore,  was  an  improper  person  to  serve  on  the  jury.  R. 
T.  Lalonde   (1808),  2  Can.  Cr.  Gas:  188. 

When  the  accused  does  not  challenge,  the  Crown  may  either  challenge 
peremptorily,  or  may  challenge  for  cause,  or  direct  the  juror  to  stand  by. 
The  direction  to  stand  by  is  really  a  challenge  by  the  Crown  for  cause 
without  it  being  necessary  to  shew  and  establish  the  g^und  on  whic^  it 
is  founded  until  the  panel  has  been  exhausted  without  twelve  jurors  hav- 
ing been  accepted  and  sworn.  It  is  in  fact  a  deferred  challenge  for  cause; 
and  the  term  ''to  stand  by"  means  that  the  Crown  shall  have  time  to  shew 
the  cause  of  challenge.  R.  v.  Barsalou  ( No.  1 )  ( 1901 ) ,  4  Can.  Cr.  Cas.  343.  In 
the  case  of  R.  v.  Leach  (1830),  9  C.  &  P.  499,  Baron  Parke  said:  "The 
Crown  may  challenge  without  shewing  cause  till  the  panel  is  gone  through, 
and  then  if  there  is  not  a  full  jury  they  must  shew  cause.  The  order  to 
stand  by  means  that  on  the  prayer  of  the  counsel  for  the  Crown,  a  juror 
shall  stand  by  until  the  time  when  it  becomes  incumbent  on  the  Crown  to 
shew  cause  of  challenge." 

The  Crown  may  direct  any  number  of  jurors  to  stand  by,  but  when  the 
panel  is  exhausted  they  cannot  be  stood  by  a  second  time.  R.  v.  Boyd 
(1896),  4  Can.  Cr.  Cas.  219;  6  Que.  Q.B.  1;  R.  v.  Morin  (1890),  18  Can. 
S.C.R.  407. 

The  panel  having  been  gone  over  without  a  jury  having  been  procured, 
the  practice  is  to  call  over  those  who  were  directed  to  stand  by  in  the  order 
in  which  they  were  drawn,  and  then  for  the  Crown  prosecutor  to  state  the 
Crown's  cause  of  challenge;  if  the  ground  of  challenge  is  not  allowed  and 
the  juror  is  not  challenged  by  the  accused,  he  is  sworn.  The  order  to  stand 
by  must  be  given  at  a  time  when  a  challenge  could  be  made.  R.  v.  Barsa- 
lou (No.  1)  (1901),  4  Can.  Cr.  Cas.  343.  The  right  to  challenge  must  be 
exercised  before  the  jurOr  has  taken  the  book,  by  direction  of  the  clerk  of 
the  court,  to  be  sworn.  Ibid.;  and  sufficient  time  is  always  allowed  be- 
fore this  order  is  given  to  allow  the  parties  to  exercise  the  right  of  chal- 
lenge. After  the  book  has  been  taken,  the  taking  of  the  oath  is  deemed 
to  have  commenced,  and  then  it  is  too  late  to  challenge,  and  also  to  direct 
the  juror  to  stand  by.    And  see  note  to  sec.  931. 

•  The  fact  that  the  jurors  were  set  aside,  rejected  or  sworn  as  they  were 
drawn,  without  first  calling  the  full  number  required  for  a  jury,  does  not 
invalidate  the  trial,  nor  constitute  a  deprivation  of  the  full  right  of  chal- 
lenge.   R.  V.  Weir   (No.  3)    (1899),  3  Can.  Cr.  Cas.  262  (Que.). 

Where,  after  the  jury  were  sworn,  it  was  learned  that  one  of  the  Crown 
witnesses  had  disappeared  and  the  prosecution  could  not  proceed  the  judge 
discharged  the  jury  and  remanded  the  prisoner.  It  was  held  that  the  judge 
had  a  discretion  to  discharge  the  jury,  and  that  the  discharge  under  such 
circumstances  was  not  equivalent  to  an  acquittal,  and  that  the  prisoner 
might  again  be  put  on  trial.  Jones  v.  R.  (1880),  3  Leg.  News,  Montreal, 
309. 

Juror's  knotoledge  of  facta  in  issue,] — If  a  juryman  has  knowledge  of 
any  matter  of  evidence  in  the  case  being  tried  he  ought  not  to  impart  the 
same  privily  to  the  rest  of  the  jury,  but  should  state  to  the  court  that  he 
had  such  knowledge,  and  thereupon  be  examined  and  subjected  to  cross-ex- 
amination as  a  witness.  R.  v.  Bushell,  6  Howell  1012 (n) ;  R.  v.  Reading, 
7  Howell  259;  R.  v.  Rosser,  7  C.  &  P.  648.  But  there  are  grave  objec- 
tions to  a  juror  sworn  to  try  being  sworn  and  examined  as  a  witness  for 
if  his  evidence  be  contradicted  or  his  credibility  be  impeached  he  ia/  placed 
in  the  position  of  joining  in  the  determination  of  his  own  credibility.  R.  v. 
Petrie  (1890),  20  O.R.  317. 
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Calling  the 
jurors  who 
have  stood 
by. 


Proviso. 

Other  jurors 

becoming 

available. 


928.  If,  by  challenges  and  directions  to  stand  by,  the  panel 
is  exhausted  without  leaving  a  sufficient  number  to  form  a  jury, 
those  who  have  been  directed  to  stand  by  shall  be  again  called 
in  the  order  in  which  they  were  drawn,  and  shall  be  sworn, 
unless  challenged  by  the  accused,  or  unless  the  prosecutor  chal- 
lenges them  and  shows  cause  why  they  should  not  be  sworn: 
Provided  that  if  before  any  such  juror  is  sworn  other  jurymen 
in  the  panel  become  available  the  prosecutor  may  require  the 
names  of  such  jurymen  to  be  put  into  and  drawn  from  the  box 
in  the  manner  hereinbefore  prescribed,  and  such  jurors  shall 
be  sworn,  challenged  or  ordered  to  stand  by,  as  the  case  may  be, 
before  the  jurors  originally  ordered  to  stand  by  are  again  called. 
55-56  v.,  c.  29,  s.  667. 

CrotcfCa  direction  that  furor  stand  &y.] — On  the  demand  of  the  Crown 
any  juror  may  be  directed  to  "stand  by,"  the  consideration  of  the 
challenge  being  postponed  until  it  can  be  seen  whether  a  full  jury  can  be 
made  without  him.  Mansell  v.  R.,  8  £.  ft  B!  64,  Dears,  ft  B.  375.  The 
Crown  is  not  bound  to  shew  any  cause  of  challenge  until  the  panel  has 
been  gone  through  and  exhausted,  so  that  there  are  no  more  jurors  in  the 
panel  whose  attendance  can  be  procured.  Mansell  v.  R.,  8  E.  ft  B.  54;  Cr. 
Code  668.  The  Crown's  right  to  have  a  juror  "stand  by"  is  additional  to 
a  power  to  challenge  four  jurors  peremptorily. 

Jurors  ordered  to  stand  aside  by  the  Crown  are  not  called  again  till  the 
panel  has  been  gone  through,  and  the  jury  is  yet  incomplete.  In  that  case 
the  panel  is  called  over,  omitting  those  challenged  by  the  prisoner  peremp- 
torily, and  the  Crown  may  still  have  the  jurors  standing  aside  to  remain  so 
long  as  the  panel  can  be  made  up  by  the  requisite  numW  of  those  who  are 
not  so  ordered  to  stand  aside,  or  who  are  not  so  challenged  for  cause  and 
found  not  indifferent.  If  the  panel  cannot  be  completed  otherwise  than  by 
calling  tho!9e  standing  aside  at  the  instance  of  the  Crown,  the  Crown  must 
then  shew  cause  to  each  juror  as  he  is  called.  Mansell  v.  The  Queen,  8  E. 
ft  B.  64,  72;  R.  v.  Smith  (1876),  38  U.C.Q.B.  218. 

The  phrase  "to  stand  aside"  merely  means  that  the  juror  being  chal- 
lenged by  the  Crown,  the  consideration  of  the  challenge  shall  be  postponed 
till  it  be  seen  whether  a  full  jury  can  be  made  without  him.    Ibid. 

When  a  panel  had  been  gone  through  and  a  full  jury  had  not  been  ob- 
tained the  Crown  on  the  second  calling  over  the  panel  cannot  without 
shewing  cause  for  challenge  direct  a  juror  to  stand  aside  a  second  time. 
(R.  V.  Lacombe,  13  L.C.  Jur.  269  overruled.)  R.  v.  Morin  (1890),  18  Can. 
S.C.R.  407;  R.  v.  Boyd  (1896),  6  Que.  Q.B.  1,  4  Can.  Cr.  Cas.  219. 


Who  shall 
be  the 
jury. 


Return  of 
names  to 
the  box. 


929.  The  twelve  men  who  in  manner  aforesaid  are 
ultimately  drawn  and  sworn  shall  be  the  jury  to  try  the  issues 
on  the  indictment,  and  the  names  of  the  men  so  drawn  and 
sworn  shall  be  kept  apart  by  themselves  until  such  jury  give  in 
their  verdict  or  until  they  are  discharged;  and  then  the  names 
shall  be  returned  to  the  box,  there  to  be  kept  with  the  other 
names  remaining  at  that  time  undrawn,  and  so  toties  quoties  as 
long  as  any  issue  remains  to  be  tried. 
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2.  If  the  prosecutor  and  accused  do  not  object  thereto,  the  Same  jury 
court  may  try  any  issue  with  the  same  jury  that  has  previously  ™*^^^^ 
tried  or  been  drawn  to  try  any  other  issue,  without  their  names  jggug  |,y 
being  returned  to  the  box  and  redrawn,  or  if  the  parties,  or  consent, 
either  of  them,  object  to  some  one  or  more  of  the  jurors  forming 

such  jury,  or  the  court  excuses  any  one  or  more  of  them,  then 
the  court  may  order  such  persons  to  withdraw,  and  may  direct 
the  requisite  number  of  names  to  make  up  a  complete  jury  to 
be  drawn,  and  the  persons  whose  names  are  so  drawn  shall  be 
sworn. 

3.  An  omission  to  follow  the  directions  of  this  or  the  two  last  Section*, 
preceding  sections  shall  not  affect  the  validity  of  the  proceed-    "^^  ^^^' 
ings.    55-56  V.,  c.  29,  s.  667. 

980.  If  the  ground  of  challenge  is  that  the  jurors'  names  do  Ground  of 
not  appear  on  the  panel,  the  issue  shall  be  tried  by  the  court  ^ames^iwt 
on  the  voir  dire  by  the  inspection  of  the  panel,  and  such  other  on  panel, 
evidence  as  the  court  thinks  fit  to  receive.    55-56  V.,  c.  29,  s.  668.  tried  upon 

voir  dire. 
Irregulariiy  in  drafting  jury  panel.] — See  see.  1011. 

98  !•  If  the  ground  of  challenge  be  other  than  as  Iflst  afore-  Trial  of 
said,  the  two  jurors  last  sworn,  or  if  no  jurors  have  then  been  challenge 
sworn,  then  two  persons  present  whom  the  court  may  appoint  ^"Tnd. 
for  that  purpose  shall    be  sworn    to  try  whether    the    juror 
objected  to  stands  indifferent  between  the  King  and  the  accused, 
or  has  been  convicted  as  hereinafter  specified  or  is  an  alien,  as 
the  case  may  be. 

2.  If  the  court  or  the  triers  find  against  the  challenge,  the  Juror  sworn, 
juror  shall  be  sworn. 

3.  If  they  find  for  the  challenge  he  shall  not  be  sworn.  Not  sworn. 

4.  If,  after  what  the  court  considers  a  reasonable  time,  the  If  triers  do 
triers  are  unable  to  agree,  the  court  may  discharge  them  from  ^^^  ^ff^^- 
giving  a  verdict,  and  may  direct  other  persons  to  be  sworn  in 

their  place.    55-56  V.,  c.  29,  s.  668. 

Challenge  of  jurors  for  caueeJ] — Challenges  are  of  two  kinds:  (1)  To 
the  array,  i.e.,  when  exception  is  taken  to  the  whole  number  impanelled, 
«nd  (2)  To  the  polls,  i.e.,  when  individual  jurymen  are  excepted  against. 

Challenges  to  the  polls  are  either  peremptory,  or  for  cause.  Peremptory 
challenges  are  those  which  are  made  without  any  reason  assigned  and 
which  the  court  is  bound  to  allow  to  the  number  here  limited. 

A  challenge  to  the  polls  for  cause  may  be  either  principal  or  for  favour. 
A  principal  challenge  for  cause  is  one  based  upon,  (a)  an  objection  to  the 
qualification  of  the  person  to  be  a  juror,  such  as  alienage,  or  that  the 
Juror's  name  does  not  appear  in  the  panel  (sec.  930)  or  (b)  an  objection 
on  the  ground  of  some  presumed  partiality  such  as  would  be  a  good  ground 
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for  a  principal  challenge  to  the  array  in  the  case  of  the  sheriff.  Le., 
affinity  to  or  employment  by  either  party,  or  having  an  interest  in  the 
result  of  the  trial;  or  where  an  actual  partiality  is  shewn  to  exist. 

A  challenge  for  favour  is  where,  although  the  juror  is  not  so  manifestly 
partial  as  to  render  him  liable  to  a  principal  challenge,  there  are,  never- 
theless, reasonable  grounds  for  suspicion  that  he  will  act  under  some  pre- 
judice or  undue  influence;  as  where  he  has  been  entertained  in  the  house 
of  the  party,  or  has  been  arbitrator  in  the  same  matter,  or  where  the 
juror  and  the  party  are  fellow-servants,  or  where  any  other  cause  exists 
such  as  would  constitute  in  the  case  of  the  sheriff  a  ground  of  "challenge 
to  favour"  to  the  whole  panel.    Archbold's  Crim.  PI.  176. 

It  has  been  held  that  before  the  prisoner  is  put  to  his  challenges,  be 
has  the  right  to  have  the  whole  panel  called  over  to  ascertain  which  of  the 
persons  summoned  as  jurors  appear  and  which  are  exempt  or  are  to  be 
excused.  R.  v.  Frost  (1839),  9  C.  &  P.  129,  135;  Roscoe's  Cr.  Evid.  lltb 
ed.,  197;  but  this  is  now  subject  to  the  provisions  of  sec.  927(3)  by  which 
it  is  directed  that  the  names  of  the  jurors  on  the  panel  are  to  be  called 
"until  such  a  number  of  persons  have  answered  to  their  names  as,  in  the 
opinion  of  the  court,  will  probably  be  sufficient  to  provide  a  full  jury  after 
allowing  for  challenges  of  jurors  and  directions  to  stand  by." 

The  practice  is  not  uniform  as  to  the  time  of  swearing  the  jurymen; 
in  some  courts  the  flrst  juryman  who  answers  is  sworn  as  soon  as  he  enters 
the  box,  and  in  others  it  is  the  practice  to  get  a  full  jury  into  the  box,  and 
then  to  commence  swearing  them.    Roscoe's  Cr.  Evid.  11th  ed.,  197. 

The  challenge  must  be  before  the  juryman  is  sworn,  and  he  cannot  be 
challenged  afterwards  except  by  consent.  R.  v.  Mellor  (1858),  4  Jur.  N.S. 
6,  214,  (per  Wightman,  J.);  R.  v.  Coulter  (1863),  13  U.C.C.P.  299,  301. 
This  rule  will  apply  although  the  ground  for  challenge  was  not  known  at 
the  time.    R.  v.  Earl   (1894),  10  Man.  R.  307. 

"The  rule  is  that  challenges  must  be  made  as  the  jurors  come  to  the 
book,  and  before  they  are  sworn.  The  moment  the  oath  is  begun  it  is  too 
late,  and  the  oath  is  begun  by  the  juror  taking  the  book,  having  been 
directed  by  the  officer  of  the  court  to  do  so.  If  the  juror  takes  the  book 
without  authority,  neither  party  wishing  to  challenge  is  to  be  prejudiced 
thereby."  R.  v.  Frost  (1839),  9  C.  &  P.  129,  137,  (per  Tindal,  C.J.) ;  R. 
V.  Barsalou  (1901),  4  Can.  Cr.  Cas.  343. 

The  withdrawal  of  an  unqualified  or  disqualified  person  who  has  been 
sworn  as  a  juror,  at  the  request  of  the  prisoner  and  by  the  consent  of  the 
Crown,  before  the  whole  jury  is  completed  and  sworn  does  not  re-open  the 
right  of  challenge  as  to  those  previously  sworn  nor  make  it  necessary  that 
such  jurors  should  be  re-sworn.  R.  v.  Coulter  (1863),  13  U.C.C.P.  299 
(Draper,  C.J.,  Richards  and  Morrison,  JJ.). 

That  the  juror  has  visited  the  prisoner  as  a  friend  since  he  has  been  in 
custody,  is  not  a  good  cause  of  challenge  for  cause,  on  the  ground  of  being 
"not  indifferent"  between  the  Crown  and  the  accused.  R.  v.  Geach 
(1840),  9  C.  &  P.  499. 

It  is  not  allowable  to  ask  a  juryman  when  called  if  he  has  not  pre- 
viously to  the  trial  expressed  himself  hostile  to  the  prisoner,  but  state- 
ments made  by  the  juryman  which  are  relied  on  as  cause  for  challenge 
must  be  proved  by  some  other  evidence.  R.  v.  Edmonds  (1821),  4  B.  & 
Aid.,  471;  R.  v.  Cooke,  13  How.  St.  Trials,  333. 

The  prisoner  must  shew  all  his  causes  of  objection  before  the  Crown  is 
called  upon  to  shew  cause;  Chitty,  Cr.  Law,  vol.  I.,  534;  Whelan  v.  The 
Queen  (1868),  28  U.C.Q.6.  2,  49;  and  as  between  different  prisoners 
whichever  begins  to  challenge  must  finish  all  his  challenges  before  the 
other  begins.     Ibid.,  p.  49;  Co.  Lit.  158a.    A  prisoner  is  entitled  to  chal- 


Part  XIX.  Criminal  Code.  [§981]  737 

• 

lenge  for  cause  before  he  has  made  all  or  any  of  bis  peremptory  challenges. 
Wbelan  v.  The  Queen  (1868),  28  U.C.Q.B.  2.  "He  had  the  right  to  deal 
with  them  when  and  in  what  manner  he  pleased,  subject  only  to  those 
necessary  and  convenient  rules  for  the  conduct  of  business,  which  the 
court  might  have  seen  fit  to  adopt."    Per  Adam  Wilson,  J.,  Ibid.,  p.  50. 

If  the  prisoner  whose  challenge  of  a  juror  for  favour  has  been  dis- 
allowed, chooses  then  to  challenge  the  juror  peremptorily,  he  waives  the 
benefit  of  any  exception  to  the  disallowance  of  his  challenge  for  favour. 
Stewart  v.  The  State  (1853),  13  Arkansas  Rep.  720;  approved  in  Whelan 
V.  The  Queen,  28  U.C.Q.B.,  at  p.  56;  Freeman  v.  People  (1847),  4  Denio, 
N.Y.,  61. 

If  a  defendant  omit  to  challenge  a  juror  on  the  ground  that  such  juror 
entertains  a  hostile  feeling  against  him,  he  cannot,  after  a  verdict  of 
guilty,  ask  on  that  ground  to  have  the  verdict  quashed  and  for  a  new  trial. 
R.  V.  Harris  (1808),  2  Can.  Cr.  Cas.  75. 

When  a  defendant  and  one  of  the  impanelled  jurors  have  had  an  un- 
premeditated and  innocent  conversation,  which  could  not  bias  the  juror's 
opinion  nor  affect  his  mind  and  judgment,  although  such  conversation  is 
improper,  it  cannot  have  the  effect  of  avoiding  the  verdict  and  constituting 
ground  for  a  new  trial.    Ibid. 

The  ordinary  course  of  proceeding  when  the  prisoner  challenges  for 
cause  is  that  the  juror  is  tried  for  cause  at  once;  but  he  may  be  required 
to  stand  aside  for  a  time,  and  the  cause  be  tried  at  a  later  stage,  if  it  be  more 
convenient  as  a  matter  of  practice  and  procedure  that  it  should  be  so,  or  the 
challenge  for  cause  may  be  postponed  until  the  peremptory  challenges  have 
been  exhausted.  After  chidlenging  for  cause  and  failing  to  support  his 
challenge,  the  prisoner  may  desire  to  exclude  that  juror  in  case  he  might 
be  influenced  against  the  prisoner  by  reason  of  the  challenge  for  cause,  and 
if  he  had  been  compelled  to  exhaust  the  whole  of  his  peremptory  challenges 
before  that,  he  would  then  be  unable  to  exclude  the  juror  he  had  challenged 
for  cause,  whom  he  might  have  excluded  if  his  peremptory  challenges  had 
not  been  completed.  Per  Adam  Wilson,  J.,  in  R.  v.  Smith  (1876),  38 
U.C.Q.B.  218. 

It  is  a  good  ground  of  challenge  of  a  petit  juror  that  he  was  on  the 
grand  jury  by  which  the  indictment  was  found,  the  reason  being  that  he 
may  have  been  one  of  the  twelve  who  foimd  the  indictment  and  then  if  he 
sat  on  the  trial  a  criminal  would  be  convicted  by  only  twenty- three  instead 
of  twenty-four  of  his  peers.  R.  v.  Dowey  (1869),  1  P.E.I.  291,  per 
Peters^  J. 

The  ri^ht  of  a  prisoner  to  challenge  for  cause,  though  he  has  not  ex- 
hausted his  peremptory  challenges,  is  fully  recognized;  but  the  right  of 
postponing  the  hearing  and  trial  of  that  cause  is  discretionary  with  the 
judge.  Whelan  v.  The  Queen,  28  U.C.Q.B.  132;  R.  v.  Smith  (1876),  38 
U.C.Q.B.  218. 

The  Crown  has  the  right  to  require  the  judge  to  set  aside  any  juror  till 
the  panel  is  perused;  and  consistently  with  this  the  jud^e  may  in  his  dis- 
cretion for  sufficient  cause  further  postpone  the  time  of  assigning  cause, 
either  for  the  Crown  or  the  prisoner,  but  not  as  a  matter  of  right  on  a 
mere  request  without  sufficient  cause.  Mansell  v.  R.  (1875),  8  £.  &  B.  54, 
111. 

Triers,] — Since  the  Criminal  Code  came  into  force,  it  is  no  longer  neces- 
sary that  the  first  juror  sworn  should  be  added  to  the  triers  appointed  to 
decide  on  the  challenge  of  the  second  juror.  The  King  v.  Mathurin,  8  Can. 
Cr.  Cas.  1. 

Where  a  juror  has  been  challenged  for  favour  the  finding  of  the  triers 
as  to  his  competency  is  conclusive,  although  the  accused  and  his  counsel 

47 — CMM.  CODE. 


738  [§  982]  Criminal  Code.  Part  XIX. 

were  not  then  aware  of  remarks  alleged  to  hare  been  made  by  the  juror 
which  would  tend  to  shew  a  bias  against  the  prisoner.  The  King  ▼.  C^lin 
(No.  1),  6  Can.  Cr.  Cas.  365  (Que.). 

The  practice  before  the  Code  was  to  select  as  triers  two  indifferent 
persons  "not  returned  of  the  jury."  The  Code  merely  says  "two  persons 
present,  whom  the  court  may  appoint  for  that  purpose"  (sec.  931,  sub-sec. 
8).  Triers  cannot  be  challenged  (1  Chitty  Cr.  Law  540),  but  it  still  re- 
mains the  duty  of  the  court  to  appoint  only  parties  who  are  indifferent 
between  the  prosecution  and  the  accused,  and  as  it  is  possible  that  any 
juror  on  the  panel  may  be  next  called  and  subjected  to  trial  of  a  challenge 
for  favour,  a  person  on  the  jury  panel  should  in  no  case  be  appointed  a 
"trier." 

• 

As  soon  as  two  jurors  have  been  sworn  the  office  of  the  two  triers  ceases, 
and  those  two  jurors  try  the  challenges  until  another  juror  has  been  sworn, 
and  afterwards  the  duty  devoWes  upon  the  two  jurors  last  sworn  from 
time  to  time  as  the  selection  and  challenges  proceed.  As  each  new  juror 
is  selected  he  and  the  one  last  selected  before  him  become  the  triers  of  the 
next  one  called. 

The  trial  of  the  challenge  proceeds  by  witnesses  before  the  triers  in 
open  court.  The  oath  to  the  witnesses  other  than  the  juror  objected  to  is 
as  follows: — 

"The  evidence  which  you  shall  give  to  the  court  and  triers  upon 
this  inquest  shall  be  the  truth,  the  whole  truth  and  nothing  but  the 
truth.    So  help  you  God." 

The  juror  objected  to  may  be  examined  under  oath  as  to  the  subject 
matter  of  the  challenge,  the  oath  to  be  administered  to  him  being  as 
follows: — 

"You  shall  true  answer  make  to  all  such  questions  as  the  court 
shall  demand  of  you.    So  help  you  God." 

The  challenging  party  first  calls  his  witnesses  then  the  opposite  party 

calls  his  and  the  challenging  party  follows  with  his  witnesses  in  reply. 

There  seems  to  be  also  in  strict  practice  a  right  of  counsel  for  each  puty 

.    to  address  the  triers  before  calling  his  witnesses,  but  it  is  not  customary 

for  an  address  to  be  made. 

After  the  conclusion  of  the  evidence  on  the  challenge,  the  judge  sums 
up  to  the  triers,  and  the  triers  announce  their  decisicm,  which  is  final. 
Roscoe  Cr.  Ev.  197. 

According  to  the  ordinary  an^  grammatical  interpretation  of  the  words 
"if  no  jurors  have  then  been  sworn"  it  appears  that  until  two  jurors  have 
been  sworn  the  triers  appointed  by  the  court  continue  to  act,  and  as  it  is 
not  directed  that  they  should  be  joined  with  the  first  juror  sworn  they 
can  and  should  act  alone.  R.  v.  Mathurin  (1903),  8  Can.  Cr.  Cas.  1 
(Que.). 

In  the  Quebec  Code  of  civil  procedure  brought  into  force  on  September 
1st,  1897,  this  rule  has  also  been  adopted  for  trial  by  jury  in  civil  matters. 
C.CP.  Art.  457. 

Peremptory         982.  Every  one  indicted  for  treason  or  for  any  offence 
challenges  by  p^jjigjjj^ljlg  ^j^ij  death  is  entitled  to  challenge  twenty  jurors 

accused.  .      -i 

peremptorily. 

Twelve  in  2.  Every  one  indicted  for  any  offence  other  than  treason, 

certain  or  an  offence  punishable  with  death,  for  which  he  may  be  sen- 

tenced to  imprisonment  for  more  than  five  years,  is  entitled  to 
challenge  twelve  jurors  peremptorily. 
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3.  Every  one  indicted  for  any  other  offence  is  entitled  to  Four  in 
challenge  four  jurors  peremptorily.    55-56  V.,  c.  29,  s.  668.         ®*^®'  *^*^"' 

Peremptory  challengee.] — ^Thcee  are  made  within  the  limited  number 
here  specified  without  assigning  any  reason. 

A  peremptory  challenge  of  a  juror  when  onoe  taken  must  be  counted 
against  the  party  making  it,  and  cannot  be  withdrawn  when  the  panel  is 
being  called  over  a  second  time.    R.  v.  Lalonde  ( 1898 ) ,  2  Can.  Gr.  Gas.  188. 

Where  several  persons  are  jointly  indicted  and  tried,  the  Grown  is 
restricted  to  the  number  of  peremptory  challenges  allowed  on  the  trial  of 
one  person.    Ibid. 

Wheire  a  juryman  is  taken  ill  during  the  trial  so  that  the  first  jury  is 
discharged,  and  the  same  eleven  with  another  returned  a  second  time  in- 
stanter,  the  prisoner  has  a  right  to  challenge  any  of  them  as  if  they  had 
never  been  previously  inserted  in  the  panel.  R.  v.  Edwards,  4  Taunt.  300; 
I  Ghitty  Gr.  Law  645. 

On  an  indictment  containing  two  counts  one  for  unlawful  wounding 
and  the  other  for  assault,  the  prisoner  is  only  entitled  under  sec.  932 
to  twelve  peremptory  challenges,  being  the  largest  number  allowed  him 
on  any  one  count  of  the  indictment.  R.  v.  Turpin  (1904),  8  Gan.  Gr.  Gas. 
50  (N.S.). 

Although  the  charges  are  cumulative  as  contained  in  the  various  counts, 
the  trial,  in  the  absence  of  an  order  for  separate  trial,  is  a  single  one,  and 
by  sec.  965  the  former  practice  in  regard  to  juries  remains  in  effect  except 
where  expressly  altered  by  or  inconsistent  with  the  Griminal  Gode.  The 
number  of  peremptory  challenges  still  depends  on  the  quality  of  the  most 
serious  of  the  charges  laid  in  the  indictment  and  not  upon  the  number 
of  offences  which  are  included  therein.     Ibid. 

If  a  prisoner  whose  challenge  of  a  juror  for  favour  has  been  disallowed, 
chooses  then  to  challenge  the  juror  peremptorily,  he  waives  the  benefit  of 
any  exception  to  the  disallowance  of  his  challenge  for  favour.  Whelan  v. 
The  Queen,  28  U.G.Q.B.,  at  p.  55. 

988.  The  Crown  shall  have  power  to  challenge  four  jurors  By  Grown, 
peremptorily,  and  may  direct  any  number  of  jurors  not  per- 
emptorily challenged  by  the  accused  to  stand  by  until  all  the  Standing 
jurors  have  been  called  who  are  available  for  the  purpose  of  *®*^®- 
trying  that  indictment. 

2.  The  accused  may  be  called  upon  to  declare  whether  he  Accused 
challenges  any  jurors  peremptorily  or  otherwise,  before  the  challenges 
prosecutor  is  called  upon  to  declare  whether  he  requires  such  ^^^^^^ 
juror  to  stand  by,  or  challenges  him  either  for  cause  or  per- 
emptorily.   55-56  v.,  c.  29,  s.  668. 

984.  The  right  of  the  Crown  to  cause  any  juror  to  stand  No  right  in 
aside  until  the  panel  has  been  gone  through  shall  not  be  exer-  H^^i^  ^a 
cised  on  the  trial  of  any  indictment  or  information  by  a  private  ^y  the 
prosecutor  for  the  publication  of  a  defamatory  libel.    55-56  V.,  Grown. 
c.  29,  s.  669. 

Standing  jurors  aside  in  libel  cases.] — ^The  words  of  this  section  include 
All  cases  of  defamatory  libels  upon  individuals  as  distinguished  from  sedi- 
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tious  or  blasphemous  libels;  and  in  all  cases  of  indictment  for  defamatory 
libels  within  the  statute,  the  right  of  the  Crown  which  previously  existed 
to  cause  jurors  to  stand  aside  is  taken  away.  R.  v.  Patteson  (1875),  36 
U.C.Q.B.  129. 

Compare  Code  sec.  1045  as  to  costs  in  libel  cases.  The  latter  section 
also  contains  the  phrase  "indictment  or  information  by  a  private  prosecu- 
tor for  the  publication  of  a  defamatory  libel."  The  words  referring  to  the 
indictment  and  prosecutor  being  identical  in  the  two  sectitms  they  ought 
to  have  the  same  application.  R.  v.  Patteson  (1875),  36  U.C.Q.B.  129, 
166. 

The  "private  prosecutor,"  as  the  term  is  here  used,  means  the  person 
who  puts  the  criminal  law  in  motion;  and  if  there  is  a  criminal  proceed- 
ing to  which  the  term  private  prosecutor  is  more  applicable  than  another, 
it  is  in  the  case  of  a  defamatory  libel — a  prosecution,  as  said  by  Lord 
Campbell,  uniformly  instituted  by  the  party  injured.  Per  Morrison,  J.,  in 
R.  v.  Patteson   (1876),  36  U.C.Q.B.  129,  at  p.  141. 

The  fact  that  the  Attorney-General  or  his  representative  conducts  the 
prosecution  in  respect  of  a  private  defamatory  libel  does  not  make  it  a 
public  proceeding  or  withdraw  it  from  the  operation  of  this  section.  R.  v. 
Patteson  (1876),  36  U.C.Q.B.' 129,  143;  R.  v.  Marsden  (1829),  1  M.  & 
M.  439 ;  R.  v.  Bell,  1  M.  &  M.  440. 

98  5»  Every  prosecutor  and  every  accused  person  is  entitled 
to  any  number  of  challenges  on  the  ground, — 

(a)  that  any  juror's  name  does  not  appear  in  the  panel: 
Provided  that  no  misnomer  or  misdescription  shall  be  a 
ground  of  challenge  if  it  appears  to  the  court  that  th& 
'  description  given  in  the  panel  sufficiently  designates  the 
person  referred  to;  or, 
(h)  that  any  juror  is  not  indifferent  between  the  King  and 
the  accused ;  or, 

(c)  that  any  juror  has  been  convicted  of  any  offence  for 
which  he  was  sentenced  to  death  or  to  any  term  of  impri- 
sonment with  hard  labour  or  exceeding  twelve  months; 
or, 

(d)  that  any  juror  is  an  alien. 

2.  No  other  ground  of  challenge  for  cause  than  those  men- 
tioned in  this  section  shall  be  allowed.    55-56  Y.,  c.  29,  s.  668. 

986.  If  a  challenge  on  any  of  the  grounds  aforesaid  is  made, 
the  court  may,  in  its  discretion,  require  the  'party  challenging 
to  put  his  challenge  in  writing. 

2.  The  challenge  may  be  in  form  70,  or  to  the  like  effect. 

3.  The  other  party  may  deny  that  the  ground  of  challenge  is 
true.    55-56  V.,  c.  29,  s.  668. 


Peremptory         987.  Whenever  a  person  accused  of  an  offence  for  which  he 

challenge  in   ^Quld  be  entitled  to  twenty  or  twelve  peremptory  challenges 

as  hereinbefore  provided,  elects  to  be  tried  by  a  jury  composed 
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one-half  of  persons  skilled  in  the  language  of  the  defence,  under  case  of  mixed 
sections  nine  hundred  and  twenty-three  or  nine  hundred  andJ^"7- 
twenty-four,  the  number  of  peremptory  challenges  to  which  he 
is  entitled  shall  be  divided,  so  that  he  shall  only  have  the  right 
to  challenge  one-half  of  such  number  from  among  the  English 
speaking  jurors,  and  one-half  from  among  the  French  speaking 
jurors.    55-56  V.,  c.  29,  s.  670. 

See  sees.  923  and  924. 

988.  If  several  accused  persons  are  jointly  indicted  and  it  Accuaed  per- 
is proposed  to  try  them  together,  they  or  any  of  them  niay  JJ^^eiSsf 
either  join  in  their  challenges,  in  which  case  the  persons  who  so  in  their 
join  shall  have  only  as  many  challenges  as  a  single  person  would  challenges, 
be  entitled  to,  or  each  may  make  his  challenges  in  the  same  man- 
ner as  if  he  were  intended  to  be  tried  alone.     55-56  V.,  c.  29, 

s.  671. 

Peremptory  challenges  on  joint  indictment.'] — ^Under  these  provisions 
each  defendant  has  a  right  to  the  full  number  of  his  peremptory  challenges ; 
but  a  corresponding  privilege  is  not  given  to  the  Crown,  and  therefore  the 
Crown  is  restricted,  in  the  case  of  the  trial  of  several  defendants  jointly, 
to  the  number  of  peremptory  challenges  allowed  to  it  in  the  case  of  the 
indictment  of  a  single  person.  But  if  the  joint  defendants  refuse  to  join 
in  their  challenges,  the  Crown  has  the  right  to  try  them  separately,  and 
then  the  Crown  has  its  four  peremptory  challenges  at  the  trial  of  each  de- 
fendant.    R.  V.  Lalonde  (1898),  2  Can.  Cr.  Cas.  188  (Que.). 

989.  Whenever  after  the  proceedings  hereinbefore  provided  Panel  ex- 

f or  the  panel  has  been  exhausted,  and  a  complete  jury  cannot  be  thw  ^wonT 
had  by  reason  thereof,  then,  upon  request  made  on  behalf  of  the  summoned. 
Crown,  the  court  may  order  the  sheriff  or  other  proper  oflScer 
forthwith  to  summon  such  number  of  persons,  whether  qualified 
jurors  or  not,  as  the  court  deems  necessary  and  directs  in  order 
to  make  a  full  jury;  and  such  jurors  may,  if  necessary,  be 
summoned  by  word  of  mouth. 

2.  The  names  of  the  persons  so  summoned  shall  be  added  to  Kames 
the  general  panel,  for  the  purposes  of  the  trial,  and  the  same^^^^j 
proceedings  shall  be  taken  as  to  calling  and  challenging  such 
persons  and  as  to  directing  them  to  stand  by  as  are  hereinbefore 
provided  for  with  respect  to  the  persons  named  in  the  original 
panel.    55-56  V.,  c.  29,  s.  672. 

Arraignment  and  Trial. 

940.  No  one  shall  be  tried  upon  any  coroner's  inquisition.  Coroner's 
55-56  v.,  c.  29,  s.  642.  mquisition. 
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941.  If  any  person  against  whom  any  indictment  is  found 
is  at  the  time  confined  for  some  other  cause  in  the  prison  belong- 
ing to  the  jurisdiction  of  the  court  by  which  he  is  to  be  tried, 
the  court  may  by  order  in  writing,  without  *a  writ  of  habeas 
corpus,  direct  the  warden  or  gaoler  of  the  prison  or  sheriff  or 
other  person  having  the  custody  of  the  prisoner  to  bring  up  the 
body  of  such  person  as  often  as  may  be  required  for  the  pur- 
poses of  the  trial,  and  such  warden,  gaoler,  sheriff  or  other  per- 
son shall  obey  such  order.    55-56  V.,  c.  29,  s.  652. 

It  is  not  necessary  that  the  prisoner  should  be  present  in  court  when 
the  grand  jury  is  sworn.    R.  v.  Mathurin  (1903),  8  Can.  Cr.  Cas.  1. 


Right  to  full        942*  Every  person  tried  for  any  indictable  offence  shall  be 
defence.         admitted,  after  the  close  of  the  case  for  the  prosecution,  to  make 

full  answer  and  defence  thereto  by  counsel  learned  in  the  law. 

55-56  v.,  c.  29,  s.  659. 

Full  answer  and  defence  J] — The  object  of  the  Crown  being  not  to  find 
the  prisoner  guilty,  but  to  do  justice,  it  is  the  duty  of  the  prosecution  to 
bring  out  the  whole  of  the  facts  both  in  the  prisoner's  favour  and  against 
him. 

Every  witness  on  the  back  of  the  indictment  need  not  be  called.  R.  v. 
Thompson  (1876),  13  Cox  181.  That  is  in  the  discretion  of  the  prosecut- 
ing counsel,  but  he  should  have  all  these  witnesses  in  attendance  in  case 
the  prisoner  should  desire  to  call  them.  R.  v.  Woodhead  (1847),  2  C.  & 
K.  520;  R.  v.  Cassidy  (1858),  1  F.  &  F.  79. 

In  R.  v.  Simmonds  (1823),  1  C.  &  P.  84,  it  was  laid  down  that  the 
judge  would  himself  sometimes  call  the  omitted  witnesses.  In  1830,  in  R 
V.  Beezley,  4  C.  &  P.  220.  Mr.  Justice  Littledale  held  that  all  witnesses 
named  on  the  back  of  the  indictment  ought  to  be  called  by  the  prosecution, 
not  necessarily  to  give  evidence  in  chief,  but  to  afford  the  defence  an  op- 
portunity of  cross-examination.  This  ruling  went  further  than  R.  v.  Sim- 
monds, which  left  the  matter  in  the  judge's  discretion.  R.  v.  Bodle  (1833), 
6  C.  &  P.  186,  followed  the  ruling  of  R.  v.  Simmonds. 

In  R.  V.  Edwards  (1848),  3  Cox  C.C.  82,  Mr.  Justice  Erie  said  that, 
though  the  judge  had  power  to  interfere  with  counsel's  discretion  as  to 
calling  the  witnesses  on  the  back  of  the  indictment,  that  power  would  only 
be  exercised  in  extreme  cases. 

In  1838,  in  R.  v.  Holden,  8  C.  &  P.  609,  on  a  trial  for  murder,  it  was 
laid  down  that  at  a  murder  trial,  every  person  present  at  the  transaction 
giving  rise  to  the  charge  ought  to  be  called  by  the  prosecution,  even  though 
they  were  brought  to  the  assizes  by  the  other  side  and  were  not  on  the 
back  of  *the  indictment,  as  even  if  they  ^ve  different  accounts  the  jury 
ought  to  hear  their  evidence  and  draw  their  own  conclusions.  Lord  Abin- 
ger,  in  a  murder  case,  R.  v.  Orchard  (1838),  8  C.  &  P.  558,  note,  commented 
in  his  summing  up  on  the  prosecution  not  calling  two  persons  who  were 
in  the  house  at  the  time  of  the  alleged  murder,  though  they  were  near  rela- 
tives of  the  accused,  and  would  naturally  be  prejudiced  in  their  favour. 

These  decisions  seem  to  shew  that  in  murder  cases  those  persons  who 
were  present  at  the  occurrence  giving  rise  to  the  charge,  or  in  such  immedi- 
ate proximity  as  to  make  it  likely  that  they  could  give  relevant  evidence. 
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ought  to  be  called  by  the  prosecution,  even  though  they  were  not  named  on 
the  back  of  the  indictment. 

Every  person  who  is  charged  with  the  commission  of  an  indictable  of- 
fence is  entitled  to  be  present  in  court  during  his  trial;  and  he  has  the 
right  to  make  a  full  answer  and  defence  to  the  charge  made  against  him. 
He  may  defend  himself  either  personally  or  by  counsel,  and,  in  the  latter 
case,  his  counsel  stands  in  his  place  to  do  wad  say  anything  which  the 
defendant  on  his  trial  might  do  and  say  himself.  Counsel  for  a  defendant 
makes  objections,  cross-examines  the  witnesses  for  the  prosecution,  ex- 
amines tlM  witnesses  called  on  the  defendant's  behalf,  and  addresses  the 
court  and  the  jury.    R.  v.  Long  (1902),  5  Can.  Cr.  Cas.  493  (Que.). 

When  a  defendant  is  not  defended  by  counsel  he  cross-examines  the 
witnesses  for  the  prosecution  and  addresses  the  jury  respecting  their  evi- 
dence himself.    Prentice  on  Criminal  Law  Procedure,  p.  137. 

One  co-defendant  cannot  be  called  as  a  witness  by  another  co-defendant 
and  compelled  to  give  evidence,  but  a  co-defendant  may  testify  if  he  chooses 
to  do  so.  R.  V.  Connors  (1893),  5  Can.  Cr.  Cas.  70,  3  Que.  Q.B.  100; 
Canada  Evidence  Act,  sec.  4. 

On  a  joint  indictment  the  evidence  adduced  by  the  witnesses  for  any  one 
of  the  defendants  is  effective  as  regards  the  others  either  beneficially  or 
adversely,  and,  therefore,  before  the  counsel  for  the  prosecution  cross-ex- 
amines, each  of  the  other  defendants  has  the  right  to  cross-examine  such 
witnesses  and  in  doing  so  to  bring  out  fresh  facts  which  may  be  advantage- 
ous for  his  defence.  R.  v.  Barsalou  (No.  3)  (1901),  4  Can.  Cr.  Cas.  446 
(Que.). 

The  prisoner  is  entitled  to  a  trial  free  from  comment  or  observation  upon 
the  fact  that  he  did  not  tender  himself  as  a  witness.  He  has  the  riirht  to 
refrain  from  giving  evidence  without  his  failure  to  testify  being  made  the 
subject  of  comment.  Can.  Evid.  Act,  sec.  4.  The  infringement  of  that  right 
is  a  substantial  wrong,  which  is  not  removed  or  remedied  by  the  judge 
calling  back  the  jury  and  telling  them  that  he  had  done  wrong.  R.  v. 
Coleman  (1898),  2  Can.  Cr.  Cas.  623,  30  O.R.  108;  R.  v.  Corby  (1898), 
1  Can.  Cr.  Cas.  467  (N.S.)  ;  R.  v.  Charles  King,  9  Can.  Cr.  Cas.  426;  R.  v. 
McGuire,  9  Can.  Cr.  Cas.  664. 

And  the  fact  that  the  attention  of  the  trial  judge  was  called  to  the  error 
by  the  prisoner's  counsel  does  not  deprive  the  prisoner  of  his  riirht  to  move 
the  court  for  a  new  trial.  Ibid.;  R.  v.  Gibson  (1887),  18  Q.B.D.  637; 
R.  V.  Petrie  (1890),  20  Ont.  R,  317;.  Martin  v.  Mackonochie  (1878),  3 
Q.B.D.  776. 

Where  an  English-speaking  prisoner  in  the  Province  of  Quebec  is  repre- 
sented at  his  trial  by  counsel  speaking  the  French  language,  and  no  request 
is  made  for  a  translation  of  the  testimony  of  French-speakinsr  witnesses 
into  English,  for  the  benefit  of  the  prisoner,  the  failure  to  so  translate  as 
to  enable  the  prisoner  to  personally  understand  the  evidence  is  not  a  limi- 
tation of  his  right  to  make  "full  answer  and  defence'*  to  the  charge,  and 
will  not  invalidate  a  conviction.    R.  v.  Long  (1902),  6  Can.  Cr.  Cas.  493. 

Order  of  defence  on  joint  indictment.] — ^Where  several  persons  are  joint- 
ly indicted  the  order  in  which  each  of  them  shall  enter  upon  his  defence 
is  generally  subject  to  the  discretion  of  the  trial  judge.  Where  there  is 
a  difference  in  degree  of  criminality  with  respect  to  the  charge  made  against 
several  persons  jointly  indicted,  they  should  be  called  upon  for  their  de- 
fence the  greater  before  the  less  according  to  the  seriousness  of  the  charge 
against  each  as  disclosed  both  by  the  indictment  and  the  evidence  for  the 
prosecution,  ex  gr.,  the  principal  before  the  accessory,  and  the  thief  before 
the  receiver.  Where  there  appears  no  such  difference  in  degree  of  crimin- 
ality in  respect  of  several  persons  jointly  indicted,  the  order  of  defence 
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is  the  order  in  which  their  names  appear  in  the '  indictment.  The  evi- 
dence adduced  by  the  witnesses  called  on  behalf  of  any  defendant  is  effective 
as  regards  the  others,  whether  beneficially  or  adversely,  and  counsel  for 
the  other  defendants  may  therefore  cross-examine  such  witnesses  before 
their  cross-examination  by  counsel  for  the  prosecution.  R.  v.  Barsaloa 
(No.  3),  4  Can.  Cr.  Cas.  446. 

Alibi.] — It  is  misdirection  entitling  the  accused  to  a  new  trial  for  the 
trial  judge  to  charge  the  jury  that  the  onus  is  upon  the  accused  to  prove 
an  alibi  set  up  in  defence  by  a  preponderance  of  testimony.  The  King  v. 
Myshrall,  8  Can.  Cr.  Cas.  474. 

Circumstantial  evidence.] — In  order  to  justify  a  finding  of  guilt  from 
purely  circumstantial  evidence,  the  inculpatory  facts  must  be  incompatible 
with  the  innocence  of  the  accused  and  must  be  incapable  of  explanation 
upon  any  other  reasonable  hypothesis  than  that  of  guilt.  The  King  v. 
Telford,  8  Can.  Cr.  Cas.  223. 


Presence  of 
the  accused 
at  trial. 


Permission 
to  be  out 
of  court. 


948.  Every  accused  person  shall  be  entitled  to  be  present 
in  court  during  the  whole  of  his  trial  unless  he  misconducts 
himself  by  so  interrupting  the  proceedings  as  to  render  their 
continuance  in  his  presence  impracticable. 

2.  The  court  may  permit  the  accused  to  be  out  of  court  during 
the  whole  or  any  part  of  any  trial  on  such  terms  as  it  thinks 
proper.    55-56  V.,  c.  29,  s.  660. 

Accused  to  he  personally  present.] — ^Any  accused  person  has  a  right  to 
be  present  in  court  "during  the  whole  of  his  trial"  (sec.  943),  and  by  sec. 
941  when  the  indictment  has  been  found  against  a  person  then  in  prison 
the  judge  may  cause  the  prisoner  to  be  brought  before  him  as  often  as  is 
necessary  "for  the  purpose  of  the  trial." 

The  trial  only  commences  with  the  arraignment  of  the  prisoner,  the 
reading  of  the  indictment,  and  the  inquiry  which  is  made  to  the  prisoner 
whether  he  is  guilty  or  not  (Archbold,  page  106).  And  it  has  been  fre- 
quently decided  that  the  prisoner  has  no  right  to  be  present  in  court  at 
the  time  of  the  argument  on  a  preliminary  pleading  or  on  a  motion  to 
have  the  indictment  quashed.  R.  y.  Mathurin  (1903),  8  Can.  Cr.  Cas.  1 
(Que.)  ;  vol.  7,  Amer.  and  English  Encyc,  p.  152. 

Section  943  providing  for  the  personal  attendance  of  the  accused  upon 
his  trial  and  for  permitting  the  accused  at  his  own  request  to  be  out  of 
court  during  the  trial,  applies  as  well  to  speedy  trials  in  the  county  court 
judge's  criminal  court  as  to  trials  upon  indictment.  The  King  v.  Alfred 
McDougall,  8  Can.  Cr.  Cas.  234. 

PUicing  prisoner  in  the  dock.] — ^The  practice  varies  in  the  different 
provinces  as  to  the  cases  in  which  the  accused  will  be  required  to  stand 
in  the  "dock"  when  tried  for  an  indictable  offence.  For  murder  and  the 
more  serious  offences  which  before  the  Code  were  "felonies,"  the  accused 
was  usually  placed  in  the  dock. 

In  Archbold's  Oiminal  Pleading,  23rd  ed.,  p.  186,  the  rule  is  thus  ex- 
pressed:— "No  trial  for  felony  can  be  had  except  in  the  presence  of  the 
defendant,  and  he  must,  it  is  said,  stand  in  the  dock  to  be  tried";  citing 
Regina  v.  St.  George,  9  C.  &  P.  483;  Regina  v.  Douglas,  C.  and  Mar.  193; 
Regina  v.  Zulueta,  1  C.  and  K.  215,  1  Cox  20. 

In  Roscoe's  Criminal  Evidence,  12th  ed.,  p.  171,  it  is  said:  "In  all 
cases  of  felony  the  prisoner  must  take  his  place  within  the  dock." 
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As,  under  the  Criminal  Code,  cases  are  no  longer  divided  into  felonies 
and  misdemeanours,  it  is  suggested  in  a  recent  departmental  circular  of  the 
Attorney-Generars  Department  of  Ontario,  that  the  reasonable  course 
would  be  to  hold  that  the  rule  as  to  the  prisoner  standing  in  the  dock 
should  apply  in  all  cases  where,  on  conviction,  the  punishment  may  be  as 
much  as  five  years'  imprisonment. 

This  would  conform  to  the  practice  adopted  by  Falconbridge,  C.J.,  the 
present  Chief  Justice  of  the  King's  Bench  and  the  late  Mr.  Justice  Rose, 
immediately  after  the  coming  into  force  of  the  Criminal  Code  of  1892. 

In  Nova  Scotia  a  Crown  rule  was  passed  July  4,  1893,  requiring  that 
on  the  trial  of  every  indictment  for  a  criminal  offence  under  the  Criminal 
Code,  the  accused  shall  be  placed  at  the  bar,  and  the  form  of  procedure 
used  and  the  oaths  administered  to  the  jurors  and  witnesses  shall  be  the 
same  as  those  formerly  used  and  administered  on  trials  for  felony. 

944.  If  an  accused  person,  or  any  one  of  several  accused  Prosecutor's 
persons  being  tried  together,  is  defended  by  counsel,  such  coun-  g^  ^^ 
sel  shall,  at  the  end  of  the  case  for  the  prosecution,  declare 
whether  he  intends  to  adduce  evidence  or  not  on  behalf  of  the 
accused  person  for  whom  he  appears ;  and  if  he  does  not  there- 
upon announce  his  intention  to  adduce  evidence,  the  counsel  for 
the  prosecution  may  address  the  jury  by  way  of  summing  up. 

2.  Upon  every  trial  for  an  indictable  offence,  the  counsel  for  Accused 
the  accused,  or  the  accused  if  he  is  not  defended  by  counsel,  ™*^^P^' 
shall  be  allowed,  if  he  thinks  fit,  to  open  the  case  for  the  defence,  and  call  • 
and  after  the  conclusion  of  such  opening  to  examiife  such  wit-  witnesses, 
nesses  as  he  thinks  fit,  and  when  all  the  evidence  is  concluded 

to  sum  up  the  evidence. 

3.  If  no  witnesses  are  examined  for  the  defence  the  counsel  Accused's 
for  the  accused,  or  the  accused  in  case  he  is  not  defended  byjepiy 
counsel,  shall  have  the  privilege  of  addressing  the  jury  l&st, 
otherwise  such  right  shall  belong  to  the  counsel  for  the  prosecu- 
tion :  Provided,  that  the  right  of  reply  shall  be  always  allowed  Proviso, 
to  the  Attorney  General  or  Solicitor  General,  or  to  any  counsel 
acting  on  behalf  of  either  of  them.    55-56  V.,  c.  29,  s.  661. 

Right  to  begin.] — In  criminal  cases  the  prosecution  always  begins.  If 
the  prisoner  is  defended  the  counsel  for  the  prosecution  opens  the  case;  if, 
however,  he  is  undefended  it  is  not  usual  to  make  any  opening  statement 
unless  there  is  some  peculiarity  in  the  facts.  Phipson  Evid.,  2nd  ed.,  42. 
If  there  is  no  prosecuting  counsel  there  can  be  no  opening,  the  prosecutor 
not  being  allowed  to  address  the  jury.  Roscoe  Cr.  Evid.  201;  R.  v.  Brice, 
(1824),  2  B.  &  Aid.  606;  R.  v.  Gurney  (1860),  11  Cox  C.C.  414. 

Opening  the  case,'] — ^The  existence  of  a  previous  conviction  against  the 
accusied  should  not  be  referred  to  in  the  opening  although  the  charge  is  for 
a  second  offence.  Section  963.  The  arraignment  must  in  the  first  instance 
be  upon  so  much  only  of  the  indictment  as  charges  the  subsequent  oflfence, 
and  after  that  is  disposed  of  the  accused  is  to  answer  as  to  the  fact  of  the 
previous  conviction.     Ibid. 

When  the  prisoner  is  given  in  charge  to  the  jury,  the  counsel  for  the 
prosecution  or,  if  there  be  more  than  one,  the  senior  counsel,  opens  the  case 
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to  the  jury  stating  the  leading  facts  upon  which  the  prosecuticm  rely.  In 
doing  so  he  ought  to  state  all  that  it  is  proposed  to  prove,  as  well  declara- 
tions (other  than  confessions)  of  the  prisoner's  as  the  facts,  so  that  the  jury 
may  see  if  there  be  a  discrepancy  between  the  opening  statements  of  coun- 
sel and  the  evidence  afterwards  adduced  in  support  of  them.  R.  r.  Ed- 
ward (1833),  1  M.  &  Rob.  257;  R.  v.  Hartel  (1837),  7  C.  &  P.  773;  R.  t, 
Davis  (1837),  7  C.  &  P.  786. 

A  confession  should  not  be  referred  to  in  the  opening  further  than  to 
state  its  general  effect  only  for  the  circumstances  under  which  it  was  made 
may  render  it  inadmissible  in  evidence.  Archbold  Cr.  PI.  (1900),  187;  R. 
V.  Swatkins  (1831),  4  C.  &  P.  548;  R.  v.  Davis,  7  C.  &  P.  786;  R  v. 
Orrell  (1835),  7  C.  &  P.  774;  and  see  note  to  sec.  685  as  to  evidence  of 
admissions  made  by  the  accused. 

In  opening  a  case  for  murder,  the  counsel  for  the  prosecution  mBj  put 
hypothetically  the  case  of  an  attack  upon  the  character  of  any  particular 
witness  for  the  Crown  and  say  that  should  any  such  attack  be  made  he  will 
be  prepared  to  meet  it.    R.  v.  Courvoisier  (1840),  9  G.  &  P.  362. 

If  any  additional  evidence  not  mentioned  in  the  opening  speech  of 
counsel  is  discovered  in  the  course  of  a  trial  the  prosecuting  counsel  is  not 
allowed  to  state  it  in  a  second  address  to  the  jury.  Ibid.;  R.  v.  Creau 
(1861),  8  Cox  C.C.  509. 

Witnesses  for  the  prosecution.'] — ^The  witnesses  for  the  prosecution  are 
called  and  examined  viva  voce  after  the  opening  address,  each  witness  be- 
ing cross-examined  in  turn  by  the  prisoner's  counsel.  Although  the  prosecu- 
tion is  not  in  strictness  bound  to  call  every  witness  named  on  the  back  of 
the  indictment,  it  is  usual  to  do  so  in  order  to  afford  the  prisoner's  counsel 
an  opportunity  to  cross-exadiine  them;  and,  if  the  prosecution  will  not 
call  them,  the  judge  in  his  discretion  may  do  so.  R.  v.  Simmonds  (1823), 
1  C.  &  P.  84';  R.  V.  Bull  (1839),  9  C.  &  P.  22;  Phipson  Evid.,  2nd  ed., 
476. 

In  charges  of  homicide  witnessea  who  were  present  at  the  transaction 
have  been  called  by  the  judge  for  the  furtherance  of  justice,  although  not 
named  on  the  back  of  the  indictment.  R.  v.  Holden,  8  C.  &  P.  609;  R.  v. 
StToner,  1  C.  &  K.  650;  R.  v.  Chapman,  8  C.  &  P.  558;  R.  v.  Orchard,  8 
C.  k  P.  558 (n). 

Where  a  prisoner  is  not  defended  by  counsel  he  cross-examines  the  wit- 
nesses for  the  prosecution  if  he  thinks  fit,  or  the  judge  does  so  on  his  be- 
half.   Archbold  Cr.  PI.   (1900)   188. 

In  criminal  cases  the  facts  to  be  proved  are  the  facts  in  issue,  and  the 
facts  which  are  relevant  to  the  issue;  the  facts  in  issue  are  those  which 
are  necessary  to  establish  the  crime  or  the  defence,  and  the  facts  which  are 
relevant  to  the  issue  are  those  which,  either  directly  or  indirectly,  tend  to 
prove  or  disprove  a  fact  in  issue.  All  facts  which  constitute  a  link  in  the 
chain  of  the  proof  of  the  criminal  transaction  are  relevant.  Phipson,  Law 
of  Evidence,  p.  49. 

The  admission  of  evidence  in  reply  which  was  admissible  in  chief  is  as 
a  general  rule  in  the  discretion  of  the  judge,  subject  to  being  reviewed  by 
the  court.    R.  v.  Jones  (1869),  28  U.C.Q.B.  416,  per  Richards,  C.J. 

One  co-defendant  cannot  be  called  as  a  witness  by  another  co-defendant 
and  compelled  to  give  evidence,  but  a  co-defendant  may  testify  if  he  chooses 
to  do  so.    R.  V.  Connors  (1893),  5  Can.  Cr.  Cas.  70  ((Jue.). 

Defence.] — If  the  defendant  decides  to  adduce  evidence  he  may  open  his 
case  to  the  jury,  call  his  witnesses  and  sum  up,  which  latter  process 
usually  extends  in  practice  to  a  complete  commentary  on  the  case.  Sub- 
section  (2)   supra.     Phipson  Evid.,  2nd  ed.,  46. 
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The  defendant  may  be  allowed  to  reserve  to  himself  the  right  to  address 
the  jury  and  to  examine  and  cross-examine  witnesses,  and  to  have  his 
counsel  argue  any  points  of  law  that  arise  in  the  course  of  the  trial  and  to 
suggest  questions  to  him  for  the  cross-examination  of  witnesses;  R.  v. 
Parkins,  Ry.  &  M.  166;  but  the  defendant  will  not  be  allowed  to  have 
counsel  to  examine  and  cross-examine  the  witnesses,  and  to  reserve  to  him- 
self the  right  of  addressing  the  jury.    R.  v.  White  (1811),  3  Camp.  98. 

Re-ewaminatum.'] — ^The  right  to  re-examine,  which  arises  only  when 
there  has  been  a  cross-examination,  must  be  confined  to  the  explanation 
of  matters  arising  in  the  latter.  The  Queen's  Case,  2  B.  &  B.  297 ;  R.  v. 
St.  George,  9  C.  &  P.  488;  Tay,  sees.  1493-1495;  Ros.  N.P.  183;  Ros.  Cr« 
Ev.  134,  135. 

Thus,  if  the  witness  has  admitted  having  made  a  former  inconsistent 
statement,  he  may  in  re-examination  explain  his  motives  for  so  doing.  R. 
V.  Wood,  1  Cr.  &  D.  439;  Queen's^  Case,  supra.  And  even  if  inadmissible 
matters  are  introduced  in  cross-examination,  the  right  to  re-examine  upon 
them  remains.    Blewett  v.  Tregonning,  3  A.  &  E.  554. 

But  matters  not  properly  explanatory,  or  new  facts,  caimot  be  intro- 
duced in  this  way.  Thus,  where  a  certain  conversation  had  been  admitted 
in  cross-examination,  distinct  matters  occurring  in  the  same  conversation 
were  not  allowed  to  be  proved  in  re-examination.  Prince  v.  Samo,  7  A.  & 
E.  627. 

New  facts  may,  by  leave  of  the  judge,  who  usually  puts  the  questions 
himself,  be  elicited  in  re-examination;  and  the  opponent  may  then  cross-ex- 
amine upon  them.    Phipson  on  Evid.,  2nd  ed.,  481. 

Where,  on  the  cross-examination  of  a  witness,  inadmissible  matters  are 
introduced  whether  volunteered  by  the  witness  or  given  in  answer  to  ques- 
tions put  by  fhe  cross-examining  counsel,  the  opposite  party  will  be  en- 
titled to  re-examine  thereon  unless  the  cross-examining  party  applies  to 
have  the  inadmissible  evidence  struck  out.  R.  v.  Noel  (1903),  7  Can.  Cr. 
Gas.  309  (Ont.). 

Proaecuiing  courueL] — The  position  of  prosecuting  counsel  is  not  that 
of  an  ordinary  counsel  in  a  civil  case,  but  he  is  acting  in  a  quasi  judicial 
capacity  and  ought  to  regard  himself  as  part  of  the  court;  that,  while  he  is 
there  to  conduct  his  case,  he  is  to  do  it  at  his  discretion,  but  with  a  feel- 
ing of  responsibility,  not  as  if  trying  to  obtain  a  verdict,  but  to  assist  the 
judge  in  fairly  putting  the  case  before  the  jury  and  nothing  more.  Black- 
bum,  J.,  in  R.  V.  Berens,  4  F.  &  F.  842,  853.  He  is  to  regard  himself  as  a 
minister  of  justice  and  not  to  "struggle  for  a  conviction.**  R.  v.  Puddick, 
4  F.  &  F.  497;  R.  v.  Patterson  (1875),  36  U.C.Q.B.  129,  146. 

Right  of  reply  on  joint  indictment.^ — On  a  joint  indictment  for  one 
offence,  when  the  evidence  for  the  one  would  enure  to  the  benefit  of  the 
other,  the  right  to  a  ^neral  reply  is  with  the  prosecution,  though  only 
one  defendant  called  witnesses  in  defence.  R.  v.  Connolly  (1894),  1  Can. 
Cr.  Cas.  468   (Ont.). 

This  is  in  accordance  with  the  practice  prior  to  the  Code.  R.  v.  Hayes 
(1838),  2  M.  &  R.  155;  R.  v.  Jordan  (1839),  9  C.  &  P.  118. 

Reply  of  counsel  acting  for  Attomey-OeneralJ] — "Attorney-General" 
means  the  Attorney-General  or  Solicitor-General  of  any  province  in  Canada 
in  which  any  proceedings  are  taken  under  this  Act,  and,  with  respect  to 
the  North- West  Territories  and  the  Yukon  Territory,  the  Attorney-General 
of  Canada.    Code  sec.  2,  sub-sec.  (2). 

A  Crown  prosecutor  instructed  by  a  provincial  Attorney-General  is  a 
counsel  "acting  on  behalf  of  the  Attorney-General"  under  sec.  944(3)  and 
has  the  right  of  reply,  although  no  witnesses  are  called  for  the  defence. 
The  King  v.  Martin,  9  Can.  Cr.  Cas.  371. 
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Crown  prosecutors  in  the  North-West  Territories  acting  under  instruc- 
tions from  the  Department  of  Justice  at  Ottawa  are  within  the  provision  of 
Code  sec.  661  respecting  counsel  acting  on  behalf  of  the  Attorney-General 
or  Solicitor-General  and  have  the  ri^t  of  reply,  although  no  witaesses 
are  examined  for  the  defence.  The  King  v.  Charles  King,  9  Can.  Cr.  Gas. 
426. 

It  had  previously  been  held  in  Reg.  v.  Le  Blanc,  6  Can.  Cr.  Cas.  348 
(Man.)  that  where  the  defence  offered  no  evidence,  this  right  of  reply 
under  this  section  was  merely  the  right  to  again  address  the  jury  at  the 
close  of  the  evidence  and  before  the  address  of  defendant's  counsel.  That 
decision  has  not  been  followed  in  the  later  decisions. 

The  proviso  seems  to  be  an  extension  of  the  statute  32-33  Vict.  (Can.) 
ch.  20,  sec.  45,  and  of  the  rule  referred  to  in  5  St.  Tr.  N.S.  3  (n),  as  a 
^'resolution  of  the  judges"  and  which  was  intended  to  remove  doubts 
which  formerly  existed  as  to  the  right  of  reply  in  such  cases  by  counsel 
other  than  the  Attorney-General  or  Solicitor-General.  2  St.  Tr.  N.S.  1019. 
The  resolution  was  as  follows : — ^"'In  those  Crown  cases  in  which  the  Attor- 
ney or  Solicitor -General  is  personally  engaged,  a  reply,  where  no  witnesses 
are  called  for  the  defence  is  to  be  allowed  as  of  right  to  the  counsel  iiyr  the 
Crown,  and  in  no  others." 

So  in  R.  V.  Marsden,  M.  &  M.  439,  it  was  held  that  the  Attorney-Gen- 
eral has  the  right  of  reply  even  though  the  defendant  call  no  witnesses; 
and  in  R.  v.  Toakley,  10  Cox  C.O.  406,  the  same  right  was  accorded  to  the 
Solicitor-General  appearing  on  behalf  of  the  Attorney-General  in  the  post- 
office  prosecution.  The  statute  32-33  Vict.  (Can.)  ch.  29,  sec.  45,  gave 
the  right  of  reply  to  the  Attorney  or  Solicitor-General  or  to  any  Queen's 
counsel  acting  on  behalf  of  the  Crown.  It  had  previously  been  held  in 
Ontario  that  the  Crown  counsel  not  being  the  Attorney-General  or  Solicit(x- 
General  had  no  right  of  reply  where  no  witnesses  were  called  for  the 
defence.    R.  v.  Mcl^llan«  9  U.C.L.J.  75. 

In  Quebec  the  rule  was  to  allow  the  reply  in  cases  of  public  prosecutions 
for  felony  whether  the  Attorney-General  appeared  personally  or  by  a  re- 
presentative.    R.  V.  Quatre  Pattes,  1  L,C.R.  317. 

It  is  not  usual  to  exercise  the  right  of  reply  where  the  only  evidence 
adduced  by  the  defendant  is  as  to  character.  R.  v.  Dowse  ( 1865 ) ,  4  F.  & 
F.  492. 

Prisoner's  statement,] — ^The  prisoner  is  entitled  to  make  a  statement  of 
facts  to  the  jury  whether  he  is  defended  by  counsel  or  not,  provided  he  calls 
no  witnesses.  R.  v.  Millhouse  (1885),  15  Cox  C.C.  622.  In  that  case  and 
in  R.  V.  Shimmin  (1882),  15  Cox  C.C.  123,  it  was  held  that  the  statement 
may  be  made  after  his  counsel  has  addressed  them,  but  in  R.  v.  Doherty 
(1887),  16  Cox  C.C.  306,  it  was  allowed  to  be  made  before  the  counsel's 
address.  Counsel  for  the  prosecution  has  the  right  of  reply  if  the  defend- 
ant makes  a  statement.  R.  v.  Rogers  (1884),  1  B.C.R.,  pt.  2,  p.  119,  per 
Crease,  J. 

In  R.  V.  Maybrick,  Liverpool  Assizes,  Aug.,  1889,  the  prisoner  was 
allowed  to  make  a  statement  to  the  jury  although  witnesses  were  called  by 
her.    Phipson  Evid.,  2nd  ed.,  47. 

In  R.  V.  Sherriff,  20  Cox,  334,  it  was  held  by  Darling,  J.,  that  an  un- 
sworn statement  made  by  a  defended  prisoner  who  calls  no  evidence  must 
be  made  before,  and  not  after,  the  speech  made  by  counsel  for  the  prosecu- 
tion in  summing  up  his  evidence. 

Continuous  945.  The  trial  shall  proceed  continuously  subject  to  the 

trial.  power  of  the  court  to  adjourn  it. 
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2.  The  court  may  adjourn  the  trial  from  day  to  day,  and  if  Adjourn- 
in  its  opinion  the  ends  of  justice  so  require,  to  any  other  day  ^®°*^- 
in  the  same  sittings. 

3.  Upon  every  adjournment  of  a  trial  under  this  section,  or  jury  kept 
under  any  other  section,  the  court  may,  if  it  thinks  fit,  direct  together, 
that  during  the  adjournment  the  jury  shall  be  kept  together,  and 
proper  provision  made  for  preventing  the  jury  from  holding 
communication  with  jany  one  on  the  subject  of  the  trial. 

4.  Such  direction  shall  be  given  in  all  cases  in  which  the  In  case  of 
accused  may  upon  conviction  be  sentenced  to  death.  capital 

5.  In  other  cases,  if  no  such  direction  is  given,  the  jury  shall  separation 
be  permitted  to  separate.  in  other 

6.  No  formal  adjournment  of  the  court  shall  hereafter  be  «*««•• 
required,  and  no  entry  thereof  in  the  Crown  book  shall  l>e^^^ent 
necessary.    58-59  V.,  c.  40,  s.  1.  unnecessary. 

« 

s 

Adjournment  to  another  place."] — ^At  the  trial  of  an  indictable  offence, 
the  presiding  judge  mav  with  the  consent  of  counsel  for  the  Crown  and  for 
the  prisoner  respectively,  adjourn  the  hearing  to  a  prlrate  house  within 
the  same  county  for  the  purpose  of  taking  there  the  evidence  of  a  witness 
who  is  too  ill  to  be  moved  therefrom,  and  may  order  that  the  court  and 
jury  proceed  there  for  that  purpose.  The  prisoner  is  bound  by  the  consent 
of  his  counsel  in  such  a  matter  which  does  not  go  to  the  jurisdiction  of 
the  court.    R.  v.  Rogers   (1902),  6  Can.  Cr.  Cas.  410  (N.B.). 

Jury  separating.'] — ^An  objection  to  a  verdict  on  the  ground  that  the 
jury  in  a  capital  case  had  separated,  should  be  taken  before  the  verdict  is 
given.  R.  v.  Peter  (1S69),  1  B.C.R.,  pt.  1,  p.  2;  but  it  would  seem  that  if 
any  communication  or  other  misconduct  is  negatived  by  affidavit,  and  it 
appears  that  the  separation  was  by  the  removal  of  a  juryman  to  his  resi- 
dence when  taken  with  a  fit  and  that  he  remained  in  charge  of  a  physician 
and  of  the  sheriff  until  rejoined  by  the  other  jurymen,  the  verdict  would 
stand.     Ibid. 

In  Regina  v.  McClung  (1891),  1  Terr.  L.R.  379,  it  was  held  on  a  con- 
viction for  felony,  that  the  circumstances — ^that  two  of  the  jurors  had,  dur^ 
ing  the  trial,  but  before  the  judge's  charge,  been  allowed  to  separate  for  a 
short  time  from  the  other  jurors  in  the  custody  of  one  of  the  constables  who 
had  been  placed  in  charge  of  the  jury,  and  during  such  separation  to  hold 
a  short  conversation,  not  referring  to  the  cause,  with  a  stranger  to  the 
proceedings,  and  to  partake,  at  their  own  expense,  of  intoxicating  liquor, 
insufficient  in  quantity  to  cause  intoxication— -did  not  constitute  sufficient 
ground  for  discharging  the  prisoner,  or  for  a  new  trial. 

The  temporary  absence  of  a  juror  for  a  few  minutes  without  the  per- 
mission or  knowledge  of  the  court  is  not  such  a  defect  as  necessitates 
a  new  trial  regardless  of  the  question  whether  any  substantial  prejudice 
of  the  accused  has  resulted  therefrom.  Where  the  only  evidence  given  dur- 
ing such  temporary  absence  was  unfavourable  to  the  accused  and  no  pos- 
sible prejudice  has  resulted,  a  reserved  case  should  not  be  granted  nor  leave 
given  to  appeal.    The  King  v.  MacLean,  11  Can.  Cr.  Cas.  283. 

946.  Jurors,  after  having  been  sworn,  shall  be  allowed  at  Jurors  may 
any  time  before  giving  their  verdict  the  use  of  fire  and  light  ^*^®  ^'*  *^^ 
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ments. 


when  out  of  court,  and  shall  also  be  allowed  reasonable  refresh- 
ment.   55-56  v.,  c.  29,  s.  674. 


Libel  for 
publishing 
extract  from 
or  abstract 
of  paper  pub.- 
lished  by 
legislative 
bcSy. 

Defence. 


Evidence  in 
case  of 
polygamy. 


947.  In  any  criminal  proceeding  commenced  or  prosecuted* 
for  publishing  any  extract  from,  or  abstract  of,  any  paper  con- 
taining defamatory  matter,  which  has  been  published  by  order 
or  under  the  authority  of  the  Senate,  House  of  Commons  or  any 
legislative  council,  legislative  assembly  or  house  of  assembly, 
such  paper  ^lay  be  given  in  evidence,  and  it  may  be  shown 
that  such  extract  or  abstract  was  published  in  good  faith  and 
without  ill-will  to  the  person  defamed,  and  if  such  is  the  opinion 
of  the  jury,  a  verdict  of  not  guilty  shall  be  entered  for  the 
defendant.    56  V.,  c.  32,  s.  1. 

See  sec.  321. 

948.  In  the  case  of  any  indictment  under  section  three 
hundred  and  ten  (b),  (c)  and  (d)^  no  averment  or  proof 
of  the  method  in  which  the  sexual  relationship  charged  was 
entered  into,  agreed  to  or  consented  to,  shall  be  necessary  in 
any  such  indictment,  or  upon  the  trial  of  the  person  thereby 
charged;  nor  shall  it  be  necessary  upon  such  trial  to  prove 
carnal  connection  had  or  intended  to  be  had  between  the  per- 
sons implicated.    55-56  V.,  c.  29,  s.  706. 

See  sec.  310. 


Full  offence 
charged, 
attempt 
proved. 


949*  When  the  complete  commission  of  an  offence  charged 
is  not  proved  but  the  evidence  establishes  an  attempt  to  commit 
the  offence,  the  accused  may  be  convicted  of  such  attempt  and 
punished  accordingly.    55-56  V.,  c.  29,  s.  711. 

Conviction  for  attempt  on  charge  of  completed  offenceJ] — ^If  a  person 
is  charged  with  the  commission  of  an  offence  and  there  is  not  sufficient 
evidence  to  convict  him  of  the  offence  charged,  but  there  is  evidence  of  an 
attempt  to  commit  the  offence  notwithstanding  which  the  accused  was 
acquitted,  he  could  not  again  be  put  on  trial  for  an  attempt  to  commit 
the  offence,  for  that  was  included  in  the  charge  on  which  he  was  tried,  and 
he  should  have  been  convicted  of  the  attempt.  R.  v.  Cameron  (1901),  4 
Can.  Cr.  Cas.  385.  A  person  indicted  and  acquitted  on  an  indictment  for 
robbery  cannot  afterwards  be  indicted  for  an  assault  with  intent  to  com- 
mit it.    Archbold's  Criminal  Pleading   (20th  ed.)    148. 

This  provision  applies  to  the  summary  trial  of  indictable  offences,  as 
well  as  to  speedy  trials  and  trials  by  jury.  And  when  the  prisoner  con- 
sented to  be  tried  summarily  upon  a  charge  of  pocket  picking  he  must  be 
taken  to  have  assented  to  be  tried  summarily  for  whatever  offence  he  might 
properly  be  found  guilty  of  upon  the  said  charge,  and  having  been  properly 
found  guilty  upon  the  said  charge  of  an  attempt  to  commit  the  offence 
charged,  he  must  be  held  to  have  been  legally  convicted  upon  the  said  trial. 
R.  V.  Morgan    (No.  1),  5  Can.  Cr.  Cas.  275,  3  O.L.R.  356. 
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The  offence  of  obtaining  by  false  pretences  is  not  committed,  where  the 
false  pretence  practiced  does  not,  at  once,  obtain  money,  but  merely  a  credit 
in  account,  although  such  credit  might,  eventually,  bring  money;  but  al- 
though a  transaction,  by  which  a  person,  by  falae  pretences,  obtains  a 
credit  in  account,  does  not  constitute  the  substantive  offence  of  obtaining 
money  by  false  pretences,  it  may  constitute  a  criminal  attempt  to  get,  by 
false  pretences,  the  money  which  the  credit  may  ultimately  bring.  2 
Bishop  Cr.  Law,  sec.  480;  The  Queen  v.  Eagleton,  Dearsley's  Crown  cases 
515. 

Attempts  generally,] — See  sec.  72. 

950.  When  an  attempt  to  commit  an  offence  is  charged  but  Attempt 
the  evidence  establishes  the  commission  of  the  full  offence,  the  ^^*J^'  ^"^^ 
accused  shall  not  be  entitled  to  be  acquitted,  but  the  jury  may  proved, 
convict  him  of  the  attempt,  unless  the  court  before  which  such 

trial  is  had  thinks  fit,  in  its  discretion,  to  discharge  the  jury 
from  giving  any  verdict  upon  such  trial,  and  to  direct  such 
person  to  be  indicted  for  the  complete  offence. 

2.  After  a  conviction  for  such  attempt  the  accused  shall  not  Res  judicata, 
be  liable  to  be  tried  again  for  the  offence  which  he  was  charged 
with  attempting  to  commit.    55-56  V.,  c.  29,  s.  712. 

Where  a  prisoner  is  indicted  for  an  attempt  to  steal,  and  the  proof 
establishes  that  the  offence  of  theft  was  actually  committed,  the  jury  . 
may  convict  of  the  attempt,  unless  the  court  discharges  the  jury  and  directs 
that  the  prisoner  be  indicted  for  the  complete  offence.  R.  v.  Taylor 
(1S95),  5  Can.  Cr.  Cas.  89  (Que.).  This  is  a  departure  from  the  rule  which 
prevailed  before  the  Code,  as  to  which  see  Leblanc  v.  R.,  16  Montreal  Legal 
News  187. 

See  also  note  to  sec.  72  as  to  attempts  generally. 

951.  Every  count  shall  be  deemed  divisible;  and  if  the  offence 
commission  of  the  offence  charged,  as  described  in  the  enact- charged,  part 
ment  creating  the  offence  or  as  charged  in  the  count,  includes  *^°  ^  ^^^^f 
the  commission  of  any  other  offence,  the  person  accused  may  be 
convicted  of  any  offence  so  included  which  is  proved,  although 

the  whole  offence  charged  is  not  proved ;  or  he  may  be  convicted 
of  an  attempt  to  commit  any  offence  so  included. 

2.  On  a  count  charging  murder,  if  the  evidence  proves  man-  conviction 
slaughter  but  does  not  prove  murder,  the  jury  may  find  the^o^^roan- 
accused  not  guilty  of  murder  but  guilty  of  manslaughter,  ^^t  clmrle  o?  ^'^ 
shall  not  on  that  count  find  the  accused  guilty  of  any  other  murder, 
offence.    55-56  V.,  c.  29,  s.  713. 

Conviction  for  lesser  offence."] — It  is  not  necessary  that  the  lesser  of- 
fence should  be  expressly  charged  on  the  face  of  the  indictment.  It  will 
be  sufficient  if  the  offence  charged  must  of  necessity  include  it.  Per 
Richards,  C.J.,  R.  v.  Smith  (1874),  34  U.C.Q.B.  552,  following  R.  v.  Bird 
(1850),  5  Cox  C.C.  1,  2  Den.  C.C.  94. 
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An  indictment  for  rape  includes  the  lesser  charge  of  assault,  and  a 
verdict  thereon  of  guilty  of  common  assault  is  properly  followed  by  a 
conviction  although  the  information  was  laid  more  than  six  months  after 
the  offence  was  committed.  R.  v.  Edwards  (1898),  2  Can.  Cr.  Gas.  96 
(Ont.). 

The  essential  elements  of  the  oflfence  of  receiving  stolen  goods  are  not 
included  in  the  offence  of  "housebreaking  and  theft,"  and  a  conviction  for 
receiving  stolen  goods  cannot  be  rendered  on  the  summary  trial  of  a  person 
charged  only  with  housebreaking  and  theft.  R.  v.  Lamoureux  (1900),  4 
Can.  Cr.  Cas.  101,  10  Que.  Q.B.  15. 

As  to  what  constitutes  an  attempt  to  commit  an  offence  see  sec.  72. 

An  assault  with  intent  to  commit  an  offence  is  an  attempt  to  commit 
such  an  offence.    R.  v.  John  (1888),  15  Can.  S.C.R.  384. 

Upon  a  summary  trial  with  consent  upon  a  charge  of  assault  occasion- 
ing bodily  harm,  the  magistrate  may  convict  of  common  assault.  Section 
051  of  the  Code  applies  to  summary  trials  as  well  as  to  trials  upon  an 
indictment.    R.  v.  Coolen,  8  Can.  Cr.  Cas.  157,  36  N.S.R.  510. 

The  word  "count"  includes  an  information  before  a  justice  for  an  indict- 
able offence.    Ibid. 

Apart  from  the  statute  it  has  been  decided  bv  the  court  for  Crown  cases 
reserved  in  England  that  siuch  a  conviction  is  good.  The  Queen  v.  Oliver, 
30  L.J.M.C.  12;  The  Queen  v.  Taylor,  L.R.  1  C.C.R.  194. 

The  offence  of  shooting  with  intent  includes  that  of  conmion  assault  and 
a  verdict  may  be  returned  for  the  latter  offence.  R.  v.  Cronan,  24  U.C.CP. 
106. 

Upon  the  trial  of  an  indictment  for  wounding  with  intent  to  disable  a 
verdict  of  "guilty  without  malicious  intent"  is  equivalent  to  a  verdict 
of  acquittal,  although  the  jury  were  instructed  that  if  intent  to  disable 
were  negatived  they  might  still  convict  of  the  simple  offence  of  wounding. 
Such  verdict  is  to  be  construed  as  a  finding  that  the  act  of  the  accused 
which  resulted  in  wounding  the  complainant  was  done  without  malice. 
The  King  v.  Slaughenwhite  (No.  2)  (1905),  9  Can.  Cr.  Cas.  173,  35  Can. 
S.C.R.  607. 

On  the  trial  of  an  indictment  to  commit  rape  if  the  only  issue  involved 
is  as  to  the  identity  of  the  prisoner,  it  is  unnecessary  for  the  trial  judge  to 
point  out  to  the  jury  that  the  law  permits  the  finding  of  a  lesser  offence 
than  the  one  charged.    R.  v.  Clarke  (1907),  12  Can.  Cr.  Cas.  300  (N.B.). 

Speedy  trials,'] — See  sec.  835. 


On  indict-  952.  If  any  person  tried  for  the  murder  of  any  child  is 

mentfor        acquitted  thereof,  the  jury  by  whose  verdict  such  person  is 
victionmay    acquitted  may  find,  in  case  it  so  appears  in  evidence,  that  the 
be  of  con-       child  had  recently  been  bom,  and  that  such  person  did,  by  some 
birth**'**^^    secret  disposition  of  such  child  or  of  the  dead  body  of  such 
child,  endeavour  to  conceal  the  birth  thereof,  and  thereupon  the 
court  may  pass  such  sentence  as  it  might  have  passed  if  such 
person  had  been  convicted  upon  an  indictment  for  the  conceal- 
ment of  birth.    55-56  V.,  c.  29,  s.  714. 

The  offence  of  "concealment  of  birth"  is  dealt  with  by  sec.  272,  which 
provides  that  "every  one  is  guilty  of  an  indictable  offence  and  liable  to  two 
years'  imprisonment  who  disposes  of  the  dead  body  of  any  child  in  any 
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maimer,  with  intent  to  conceal  the  fact  that  its  mother  was  delivered  of  it, 
whether  the  child  died  before  or  during  or  after  birth." 

958*  When  an  offence  under  section  three  hundred  and  Charge  for 
sixty-nine  is  charged  and  not  proved,  but  the  evidence  ^stab- •^J^^^^^®°' 
lishes  an  offence  under  section  three  hundred  and  ninety-two,  fraudulently 
the  accused  may  be  convicted  of  such  latter  offence  and  punished  dealing  with 
accordingly.    1  E.  VII.,  c.  42,  s.  2.  ^**"*'- 

954*  If,  upon  the  trial  of  two  or  more  persons  indicted  for  Trial  of  joint 
jointly  receiving  any  property,  it  is  proved  that  one  or  more'*^®^^"* 
of  such  persons  separately  received  any  part  or  parts  of  such 
property,  the  jury  may  convict,  upon  such  indictment,  such  of 
the  said  persons  as  are  proved  to  have  received  any  part  or 
parts  of  such  property.    55-56  V.,  c.  29,  s.  715. 

Receiving  stolen  gooda."} — See  sees.  399  and  402. 

955*  Upon  the  trial  of  any  person  accused  of  any  offence  Trial  for 
respecting  the  currency  or  coin,  or  against  the  provisions  of  coinage 
Part  IX.  relating  to  coin,  no  difference  in  the  date  or  year,  or  ^  ®'*^^' 
in  any  legend  marked  upon  the  lawful  coin  described  in  the 
indictment,  and  the  date  or  year  or  legend  marked  upon  the 
false  coin  counterfeited  to  resemble  or  pass  for  such  lawful  coin, 
or  upon  any  die,  plate,  press,  tool  or  instrument  used,  con- 
structed, devised,  adapted    or    designed  for    the    purpose  of 
counterfeiting  or  imitating  any  such  lawful  coin,  shall  be  con- 
sidered a  just  or  lawful  cause  or  reason  for  acquitting  any  such 
person  of  such  offence ;  and  it  shall,  in  any  case,  be  sufficient  to 
prove  such  general  resemblance  to  the  lawful  coin  as  will  show  General  re- 
an  intention  that  the  counterfeit  should  pass  for  it.    55-56  V.,  semblance 
c.  29,  s.  718.  sufficient. 

See  sees.  546-568. 

956.  On  the  trial  of  any  indictment  or  information  for  the  Verdict  in 
making  or  publishing  of  any  defamatory  libel,  on  the  plea  c^es  of  libel 
of  not  guilty  pleaded,  the  jury  sworn  to  try  the  issue  may  give  ^fty^or 
a  general  verdict  of  guilty  or  not  guilty  upon  the  whole  matter  not  guilty 
put  in  issue  upon  such  indictment  or  information,  and  shall  generally, 
not  be  required  or  directed,  by  the  court  or  judge  before  whom 
such  indictment  or  information  is  tried,  to  find  the  defendant 
guilty  merely  on  the  proof  of  publication  by  such  defendant  of 
the  paper  charged  to  be  a  defamatory  libel,  and  of  the  sense 
ascribed  to  the  saihe  in  such  indictment  or  information;  but 
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the  court  or  judge  before  whom  such  trial  is  had  shall,  accord- 
ing to  the  discretion  of  such  court  or  judge,  give  the  opinion 
and  direction  of  such  court  or  judge  to  the  jury  on  the  matter 
in  issue  as  in  other  criminal  cases;  and  the  jury  may,  on  such 
or  special  issue,  find  a  special  verdict  if  they  think  fit  so  to  do. 
2.  The  defendant,  if  found  guilty,  may  move  in  arrest  of 
judgment  on  such  ground  and  in  such  manner  as  heretofore. 
55-56  v.,  c.  29,  s.  719. 

This  section  originated  in  the  English  Act  of  1792,  32  Geo.  III.  ch.  60 
which  became  part  of  the  law  of  the  Province  of  Canada.  Under  it,  it  is 
for  the  jury  to  say  whether,  under  the  facts  proved,  there  is  libel  and 
whether  the  defendant  published  it.  R.  v.  Dougall  (1874),  18  L.C.  Jur. 
85. 

And  see  sees.  333  and  334  as  to  the  punishment  for  defamatory  libeL 

957*  If  any  false  or  counterfeit  coin  is  produced  on  any 
trial  for  an  offence  against  the  provisions  of  Part  IX.  relating 
to  coin,  the  court  shall  order  the  same  to  be  cut  in  pieces  in 
open  court,  or  in  the  presence  of  a  justice,  and  then  to  be  de- 
livered to  or  for  the  lawful  owner  thereof,  if  such  owner  claims 
the  same.    55-56  V.,  c.  29,  s.  721. 

958.  On  the  trial  of  any  person  for  an  offence  against  this 
Act,  the  court  may,  if  it  appears  expedient  for  the  ends  of 
justice,  at  any  time  after  the  jurors  have  been  sworn  to  try 
the  case  and  before  they  give  their  verdict,  direct  that  the  jury 
shall  have  a  view  of  any  place,  thing  or  person,  and  shall  give 
directions  as  to  the  manner  in  which,  and  the  persons  by  whom, 
the  place,  thing  or  person  shall  be  shown  to  such  jurors,  and 
may  for  that  purpose  adjourn  the  trial,  and  the  costs  occasioned 
thereby  shall  be  in  the  discretion  of  the  court. 

2.  When  such  view  is  ordered,  the  court  shall  give  such 
directions  as  seem  requisite  for  the  purpose  of  preventing  un- 
due communication  with  such  jurors:  Provided  that  no  breach 
of  any  such  directions  shall  affect  the  validity  of  the  proceed- 
ings.   55-56  v.,  c.  29,  s.  722. 

^  View  by  /tiry.] — Taking  a  view  of  the  locality  of  the  offence  is  receiving 
evidence,  in  a  sense,  and  the  prisoner's  counsel  should  have  the  opportunity 
of  attending.  R.  v.  Petrie  (1890),  20  O.R.  317,  324.  In  that  case  the 
prisoner  was  indicted  for  feloniously  displacing  a  railway  switch  and  was 
tried  by  a  judge  without  a  jury  under  the  "Speedy  Trials  Act."  After 
hearing  the  evidence  and  the  speeches  of  counsel  the  judge  reserved  his 
decision,  and  before  giving  it  he  examined  the  switch  in  question,  neither 
the  prisoner,  nor  {^ly  one  on  his  behalf  being  present;  it  was  held  that  there 
was  no  authority  for  the  judge  acting  under  that  statute  to  take  a  view  of 
the  place,  and  that  the  manner  of  his  doing  so  (in  the  absence  of  the 
prisoner)  was  unwarranted  and  the  conviction  was  quashed. 


Part  XIX.  Criminal  Code.  [§959]  755 

*  • 

The  judge  may  adjourn  the  court  to  enable  the  jury  to  have  th^  view, 
even  after  the  summing  up;  but  the  jury  must  not  communicate  with  the 
witnesses  during  such  view.    R.  y.  Martin  (1881),  12  Cox  C.C.  204.. 

On  an  indictment  for  theft  the  court  usually  insists  upon  the  stolen 
property,  if  found,  being  produced  before  the  jury  unless  it  is  of  a  perish- 
able nature,  or  its  exhibition  would  be  inconvenient  or  offensive.  Best 
Evid.,  sec.  197;  Phipson  Evid.^  2nd  ed.,  4. 


959.  If  the  jury  retire  to  consider  their  verdict  they  shall  Jury 

contiU 
verdict. 


be  kept  under  the  charge  of  an  officer  of  the  court  in  some  ^"**'^®^ 


private  place,  and  no  person  other  than  the  officer  of  the  court 
who  has  charge  of  them  shall  be  permitted  to  speak  or  to  com- No  com- 
municate in  any  way  with  any  of  the  jury  without  the  leave  of  ^i^^^emT 
the  court. 

2.  Disobedience  to  the  directions  of  this  section  shall  not  Directory, 
affect  the  validity  of  the  proceedifigs. 

3.  If  such  disobedience  is  discovered  before  the  verdict  of  Empanelling 
the  jury  is  returned  the  court,  if  it  is  of  opinion  that  such  dis-  °®^  ^^^' 
obedience  might  lead  to  a  miscarriage  of  justice,  may  discharge 

the  jury  and  direct  a  new  jury  to  be  sworn  or  empanelled  dur- 
ing the  sitting  of  the  court,  or  postpone  the  trial  on  such  terms 
as  justice  may  require.    55-56  V.,  c.  29,  s.  727. 

Jury  considering  verdict.'] — "A  jury  after  retiring  may  desire  to  ask 
a  question  of  the  court  for  their  satisfaction,  and  it  shall  be  granted  so  it 
be  in  open  court."  Hale  P.C.,  p.  296.  But  it  is  not  unlawful,  though  it  is 
inadvisable,  for  a  judge  to  proceed  to  the  jury-room,  on  the  request  of  the 
jury  for  further  instruction,  and  to  there  give  further  directions  in  pres- 
ence of  the  prisoner  and  sheriff,  the  Crown  counsel  being  absent.  Greer 
V.  R.  (1892),  2  B.C.R.  112. 

Before  the  Code  the  effect  of  allowing  the  jury  to  go  at  large  in  a  charge 
of  felony  was  to  nullify  the  trial.  R.  v.  Denick  (1879),  2  Leg.  News 
(Montreal),  214. 

It  was  held  in  1886  by  the  Supreme  Court  of  British  Columbia  that  in 
that  province  a  prisoner  is  not  entitled  as  of  right  to  have  the  jury  polled ; 
and  that  the  trial  court  properly  refused  a  poll  where  it  saw  nothing  to 
create  a  doubt  as  to  the  concurrence  of  the  whole  jury.  Sproule  v.  R. 
(1886),  1  B.C.R.  pt.  2,  p.  219  (same  case  sub.  nom.  Re  Sproule  in  S.C. 
of  Canada,  12  Can.  S.C.R.  140);  and  see  R.  v.  McClung,  1  N.W.T.  Rep. 
pt.  4,  p.  1. 

Where  during  a  trial  an  adjournment  is  ordered  the  court  may  if  it 
thinks  fit  direct  that  during  the  adjournment  the  jury  shall  be  kept  to- 
gether and  proper  provision  made  for  preventing  the  jury  from  holding 
communication  with  any  one  on  the  subject  of  the  trial.  Section  945(3). 
Such  direction  is  obligatory  in  capital  cases.     Ibid. 

It  is  not  irregular  for  the  judge  at  a  trial  by  jury  to  inform  the  jury 
that  if  they  find  the  prisoner  guilty  they  may  also,  if  they  see  fit,  recom- 
mend the  prisoner  to  the  mercy  of  the  court.  The  King  v.  Johnston,  6  Can. 
Cr-  Cas.  232. 

Upon  a  criminal  trial  it  is  the  duty  of  the  trial  judge,  in  his  charge  to 
the  jury,  to  define  the  crime  charged,  and  to  explain  to  the  jury  the  differ- 
ence between  it  and  any  other  offence  for  which  the  jury  may  convict  the. 
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accused  under  the  same  indictment.  Failure  to  instruct  the  jury  in  a 
trial  for  murder  upon  the  distinction  between  murder  and  manslaughter  is 
a  ground  for  ordering  a  new  trial.  The  King  v.  Wong  On  (No.  3),  8  Can. 
Cr.  Cas.  423,  10  B.CJt.  555. 

Joint  indictment.] — The  trial  judge  has  a  discretion  at  the  close  of  the 
case  for  the  prosecution  to  submit  the  case  of  <Hie  of  the  defendants  separ- 
ately to  the  jury,  if  no  evidence  is  to  be  given  on  his  behalf;  but  he  is  not 
bound  to  do  so.    The  Queen  v.  Hambly  (1859),  16  U.G.Q.B.  617. 

Reasonable  doubt.] — ^Where  the  judge  considers  that  no  doubt  exists, 
he  is  not  obliged  to  instruct  the  jury  uiat  the  prisoner  is  entitled  to  the 
benefit  of  any  doubt  they  may  entertain,  such  a  course  being  more  likely 
to  impede  than  to  assist  them  in  the  discharge  of  their  duty.  R.  ▼. 
Fouquet  (1905),  10  Can.  O.  Cas.  255  (Que.). 

At  a  criminal  trial  the  rule  is  for  a  jury  to  give  the  benefit  of  a  rea- 
sonable doubt  to  the  accused.    Ex  p.  Feinberg,  4  Can.  Cr.  Cas.,  at  p.  275. 

Taking  the  verdict.] — ^When  the  jury  have  come  to  a  unanimous  deter- 
mination with  respect  to  their  verdict,  they  return  to  the  box  to  deliver 
it.  The  clerk  then  calls  them  over  by  their  names  and  asks  them  whe- 
ther they,  agree  on  their  verdict,  to  which  they  reply  in  the  affirmative. 
He  then  addresses  them:  "How  eay  you,  gentlemen  of  the  jury,  is  the 
prisoner  guilty  of  the  offence  whereof  he  stands  indicted,  or  not  guilty.* 
The  officer  then  writes  the  word  "guilty,"  or  "not  guilty,"  as  the  verdict  is, 
after  the  words  "po.  se."  on  the  record;  and  again  addresses  the  jury: 
"Harken  to  your  verdict,  as  the  court  hath  recorded  it;  you  say  that  A.B. 
is  guilty  [or  "not  guilty"]  of  the  offence  whereof  he  stands  indicted,  and 
so  you  say  all."    1  Chitty  Cr.  Law,  635. 

The  verdict  thus  given  is  either  general  to  the  whole  of  the  charge — 
partial,  as  to  part  of  it — or  special,  where  the  facts  of  the  case  alone  are 
found,  and  the  legal  inference  is  referred  to  the  judges.    4  Bla.  Com.  361. 

The  jury  in  a  criminal  case  are  at  liberty  to  find  a  general  verdict 
whenever  they  think  fit  to  do  so,  including  both  law  and  fact  of  the  case 
submitted  to  their  decision.    R.  v.  Spence  (1885),  12  U.C.Q.B.  519. 

The  jury  may  acquit  the  defendant  of  a  part,  and  find  him  guilty  of 
the  residue.  .  Thus  they  may  convict  him  upon  one  count  of  the  indict- 
ment, and  acquit  him  of  the  charge  contained  in  another;  or  upon  one 
part  of  a  count  capable  of  division,  and  not  guilty  of  the  other  part,  as  on 
a  count  for  composing  and  publishing  a  libel,  the  defendant  may  be  found 
guilty  of  publishing  only.  2  Camp.  583,  4,  5.  And,  in  general,  where 
from  the  evidence  it  appears  that  the  defendant  has  not  been  guilty  to 
the  extent  of  the  charge  specified,  he  may  be  found  guilty  as  far  as  the 
evidence  warrants,  and  be  acquitted  as  to  the  residue.  Hawk.  b.  2,  ch.  26, 
sec.  75.  On  an  indictment  founded  on  a  statute,  the  defendant  may  be 
found  guilty  at  common  law.    Hawk.  b.  2,  ch.  46.  sec.  178. 

The  verdict  of  the  jury  in  a  criminal  case  must  be  taken  to  be  that  which 
was  recorded  by  the  trial  judge  on  the  back  of  the  indictment  and  read 
over  to  and  formally  assented  to  by  the  jury;  and,  where  the  same  is  in 
due  form,  it  is  immaterial  that  prior  thereto  the  foreman  of  the  jury  on' 
stating  their  verdict  to  the  court  had  erroneously  referred  to  the  two  pro- 
positions submitted  in  the  judge's  charge  as  the  first  and  second  count 
respectively,  and  had  stated  that  they  disagreed  on  the  first  count  and  found 
the  prisoner  guilty  on  the  second  county  there  being  in  fact  only  one  count 
in  the  indictment.    R.  v.  Rice  (1902),  6  Can.  Cr.  Cas.  509   (Ont.). 

If  a  jury  sent  back  to  reconsider  its  verdict  of  guilty  brings  in  the  same 
verdict  a  second  time  contrary  to  the  judge's  direction  upon  a  point  of 
law,  such  verdict  must  be  recorded,  and  the  accused  left  to  his  remedy 
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by  reserred  case  or.  appeal.    R.  ▼.  Wasyl  Kapij   (1905),  9  Can.  Cr.  Gas. 
186   (Man.). 

On  an  indictment  for  being  unlawfully  in  a  dwdling  houae  by  night 
with  intent  to  assault,  a  written  verdict  of  "guilty  of  being  in  the  house 
unlawfully,  i^so  guilty  of  assault,"  is  a  good  verdict  of  guilty  on  the 
charge,  as  the  assault  necessarily  includes  the  intent.  Semble,  the  verdict 
as  to  intent  while  in  the  bouse  is  not  affected  by  the  circumstance  that 
the  same  count  of  the  indictment  charged  also  the  entering  of  the  houae 
with  intent  to  make  the  assault.  The  King  ▼.  Higgins,  10  Can.  Cr.  Cas. 
456. 

General  verdict. 1 — ^The  right  of  the  jury  to  find  a  general  verdict  in  a 
criminal  case,  and  to  decline  to  find  the  facts  specially,  cannot  be  questioned, 
especially  where  their  verdict  is  one  of  acquittal.  R.  v.  Spence  (1855),  12 
U.C.Q.B.  519,  per  Robinson,  C.J. 

And  counsel  are  not  entitled  to  question  the  jury  direbtly  as  to  grounds 
of  their  verdict ;  but  the  judge  may  ask  them  if  he  sees  fit.  R.  v.  Ford,  3 
U.C.CP.  217. 

Special  verdict,'] — ^The  jury  have  a  right,  in  all  cases  whatsoever,  whe- 
ther capital  or  otherwise  to  find  a  special  verdict,  by  which  the 
facts  of  the  case  are  put  on  the  record,  and  the  law  is  sub- 
mitted to  the  judges.  Hawk.  b.  2,  ch.  47,  sec.  3.  No  partic- 
ular form  of  words  is,  however,  necessary  to  be  followed  with  techni- 
cal exactness.  1  Dougl.  211.  It  must  positively  state  the  facts  themselves, 
and  not  merely  the  evidence  adduced  to  prove  them.  1  Wils.  50;  4  burr. 
2077.  And  all  the  circumstances  constituting  the  offence,  must  be  found, 
in  order  to  enable  the  court  to  give  judgment.  2  Stra.  1015.  For  the  court 
cannot  supply  a  defect  in  the  statement  made  by  the  jury  on  the  record, 
by  any  intendment  or  implication  whatsoever.  Com.  Rep.  480;  2  East,  P.C. 
708,  784. 

It  is  sufficient,  if  the  jury  find  all  the  substantial  requisites  of  the 
charge,  without  following  the  technical  language  used  in  the  indictment; 
as  where  a  defendant  is  charged  with  forging  and  counterfeiting  a  bank 
note,  and  the  jury  state  that  he  erased  and  altered  it  bv  changing  the  word 
"two"  into  "five,"  this  was  held  to  be  a  sufficient  description  of  the  offence. 
1  Stra.  19. 

960.  If  the  court  is  satisfied  that  the  jury  are  unable  to  jury  dis- 
agree upon  their  verdict,  and  that  further  detention  would  becharcedif 
useless,  it  may  in  its  discretion  discharge  them  and  direct  ftaenw.^*^ 
new  jury  to  be  empanelled  during  the  sittings  of  the  court,  or 
may  postpone  the  trial  on  such  terms  as  justice  may  require. 

2.  It  shall  not  be  lawful  for  any  court  to  review  the  exercise  Review, 
of  this  discretion.    55-56  V.,  c.  29,  s.  728. 

Disagreement  of  jury.} — On  an  application  for  a  reserved  case  the  evi- 
dence of  a  juror  is  not  admissible  to  shew  that  he  and  another  juror  had 
refused  to  agree  with  the  opinion  of  the  other  ten  jurors,  and  had  failed 
to  object  on  the  recording  of  the  verdict  favoured  by  the  ten  because  some 
of  the  latter  had  told  them  that  the  agreement  of  ten  was  sufficient  to 
carry  the  verdict.  The  King  v.  Mullen,  6  Can.  Cr.  Cas.  363.  5  O.L.R.  373. 
Upon  grounds  of  public  policy  the  testimony  or  the  affidavit  or  other 
sworn  statement  of  a  juror  will  not  be  received  to  impeach  a  verdict,  nor 
to  shew  that  the  jurorg  agreed  on  their  verdict  by  a  majority.  The  King 
V.  Carlin  (No.  1),  6  Can.  Cr.  Cas.  366. 
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When  the  jury  is  polled  and  one  or  more  jurors  dissent  from  the  ver- 
dict as  announced  by  the  foreman,  it  is  not  necessary  that  a  disagreement 
should  be  recorded  and  the  jury  discharged;  thev  may  be  sent  back  for 
further  deliberation  and  a  unanimous  verdict  then  brought  in  is  regular. 
The  King  y.  Burdell,  10  Can.  Cr.  Cas.  365,  11  O.L.R.  440. 

The  illness  of  a  juror  or  the  illness  of  the  prisoner  will  constitute  a 
sufficient  ground  for  discharging  the  jury.  Winsor  t.  R.,  L.R.  1  Q.B.  390. 
But  if  a  juryman  has  merely  fainted  because  the  court  room  is  hot  and 
dose,  it  would  be  proper  to  wait  a  short  time  for  his  recovery  so  as  to 
jirooeed  with  the  same  jurors;  but  if  a  juror  be  taken  so  ill  that  there  is 
no  likelihood  of  his  continuing  to  discharge  his  duties  without  danger  to 
his  life,  the  jury  should  be  discharged.     Ibid. 

Where  during  the  course  of  a  trial  it  was  discovered  that  one  of  the 
jurors  had  come  from  a  house  infected  with  smallpox,  the  jury  were  dis- 
charged and  a  new  jury  impanelled.  R.  v.  Gonsidine,  8  Montreal  Legal 
Kews,  307. 

A  jury  sworn  and  charged  may  be  discharged  at  the  desire  of  the  accused 
and  with  the  assent  of  the  prosecution.  R.  v.  Charlesworth,  2  F.  &  F.  326; 
or  because  they  are  unable  to  agree  on  a  verdict  and  the  accused  may  be 
tried  anew,  the  discharge  of  the  first  jury  without  a  verdict  not  being 
equivalent  to  an  acquittal.    Ibid.;  Winsor  v.  R.  (1865),  L.R.  1  Q.B.  390. 

Where  the  jury  cannot  agree  the  judge  should  not  delay  discharging 
them  until  they  are  exposed  to  the  dangers  which  arise  from  exhaustion  or 
prostrated  strength  of  body  and  mind  or  until  there  is  a  chance  of  con- 
science and  conviction  being  sacrificed  for  personal  convenience  and  to  be 
relieved  from  suffering.    R.  v.  Charlesworth  (1860),  2  F.  A  F.  326. 

Re-trial  at  same  aittinga,] — ^Upon  the  discharge  of  a  jury  for  disagree- 
ment, the  court  may  either  traverse  the  case  to  the  next  sittings  for  the 
second  trial  or  may  have  a  new  jury  sworn  from  the  same  panel  as  the 
first  jury  and  proceed  with  the  second  trial  at  the  same  sittings.  The 
reference  in  Code  sec.  960  to  the  "impanelling"  of  a  new  jury  is  to  the 
selection  of  the  twelve  who  are  to  try  the  charge  and  not  to  the  impanelling 
of  jurors  under  the  venire  to  the  sheriff,  and  a  second  venire  is  unneces- 
sary to  constitute  a  second  jury  qualified  to  re-try  the  case  at  the  same 
sittings.     R.  v.  Gaffin,  8  Can.  Cr.  Cas.  194. 

Upon  such  second  trial  at  the  same  sittings  it  is  not  necessary  to  ask 
'  the  accused  to  plead  again  to  the  indictment  or  to  again  read  the  indict- 
ment to  him.     Ibid. 

If  a  witness  at  a  trial  before  a  jury  volunteers  evidence  which  the  trial 
judge  has  already  ruled  to  be  inadmissible  and  which  might  have  weight 
with  the  jury  in  arriving  at  a  verdict,  the  trial  judge  is  not  bound  by 
reason  thereof  to  discharge  the  jury  and  impanel  a  new  jury  to  try  the 
issue.     R.  V.  Grobb   (1906),  17  Man.  R.  191,  13  Can.  Cr.  Cas.  92. 

Neicapaper  comment  after  diaa^freement.} — ^Where  the  jui^y  disairreed 
upon  the  trial  of  an  indictment  and  a  new  jury  was  ordered  for  another 
sittings  the  cause  is  meanwhile  still  a  pending  one  and  improper  and  im- 
partial comments  thereon  published  by  one  of  the  accused  will  constitute 
a  contempt  of  court  by  him.  R.  v.  Charlier  (1903),  6  Can.  Cr.  Cas.  486 
(Que.).  The  court  imposing  sentence  upon  a  newspaper  proprietor  for  a 
contempt  of  court  contained  in  newspaper  comment  may.  in  addition  to  the 
infiiction  of  a  fine  and  imprisonment,  require  the  accused  to  find  sureties  to 
keep  the  peace  and  to  refrain  from  publishing  further  articles  refiecting 
on  the  pending  cause,  and  may  order  imprisonment  for  six  months,  or  until 
security  is  sooner  given,  or  until  the  pending  cause  is  sooner  ended.    Ibid. 
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961.  The  taking  of  the  verdict  of  the  jury  or  other  proceed- Proceeding 
ing  of  the  court  shall  not  be  invalid  by  reason  of  its  happening  l^^^^' 
on  Sunday  or  on  any  other  holiday.    63-64  V.,  c.  46,  s.  3.  invalid. 

Court  proceedings  on  Sunday  or  holiday.] — Easter  Monday  has  been 
held  not  to  be  a  statutory  "holiday"  and  a  mainstrate  may  proceed  to 
try  a  summary  conviction  matter  upon  that  day.  Ex  parte  Cormier 
(1907),  12  Can.  Cr.  Cas.  339   (N.B.). 

In  Manitoba  it  has  been  held  that  section  961  applies  only  to  matters 
before  a  jury  and  not  to  a  preliminary  inquiry  before  a  magistrate.  R. 
V.  Cavelier  (1896),  1  Can.  Cr.  Cas.  134.  In  Ontario  it  has  been  held  that 
a  preliminary  inquiry  held  by  a  magistrate  and  a  commitment  made  there- 
on on  a  statutory  holiday  are  invalid.  R.  v.  Murray  (1897),  1  Can.  Cr. 
Cas.  452.  28  O.R.  649. 

The  conduct  of  a  preliminary  inquiry  before  a  magistrate  is  a  judicial 
proceeding  which  cannot  be  legally  taken  on  Sunday.  R.  v.  Cavelier 
(1896),  1  Can.  Cr.  Cas.  134   (Man.) ;  Re  Cooper,  6  Ont.  P.R.  256. 

A  preliminary  inquiry  held  by  a  magistrate  and  a  commitment  for 
trial  made  on  a  statutory  holiday  are  bad  in  law;  but  if  after  such  com- 
mitment the  accused  elects  to  be  tried  at  the  county  judge's  criminal  court 
and  pleads  there  to  the  charge  and  is  convicted,  the  conviction  is  not  in- 
validated because  of  the  invalidity  of  the  commitment  for  trial.  R.  v. 
Murray  ( 1897 ) ,  1  Can.  Cr.  Cas.  452   ( Ont. ) . 

At  common  law  Sunday  was  a  dies  non  juridicus,  and  all  judicial  pro- 
ceedings on  that  day  were  therefore  void.  2  Coke's  Inst.  264-5,  1  Bishop 
on  Crim.  Proc.,  sec.  207;  Ex  parte  Cormier  (1907),  12  Can.  Cr.  Cas.  339. 

Only  ministerial  acts,  and  not  acts  which  are  judicial  could  be  legally 
performed  in  court  on  a  Sunday  under  the  common  law,  and  the  taking 
of  a  verdict  is  a  judicial  act,  for  it  might  be  a  verdict  which  could  not  be 
received  being  bad  in  law,  or  it  might  be  a  special  verdict  which  requited 
the  guidance  of  the  judge  in  framing  it.  R.  v.  Winsor  (1866),  10  Cox 
C.C.  276.  305.  322. 

The  court  will  take  judicial  notice  that  a  certain  day  was  Sunday. 
Wharton  on  Evidence,  3rd  ed.,  sec.  335;  Tutton  v.  Darke,  6  H.  &  N.  645; 
Hanson  v.  Shackelton,  4  Dowl.  48;  Pearson  v.  Shaw,  7  Ir.  L.R.  1. 

Where  a  person  has  been  arrested  and  committed  for  trial  upon  a 
charge  of  an  indictable  offence^  and  has  given  a  recognizance  for  his  ap- 
pearance for  trial,  all  of  these  proceedings  taking  place  upon  a  Sunday,  the 
validity  of  the  order  of  committal  and  of  the  recognizance  cannot  be  in- 
quired into  by  process  of  certiorari.  Ex  parte  Garland,  8  Can.  Cr.  Cas. 
385.  In  the  same  case,  Hanington,  J.,  held,  that  the  proceedings  before 
the  justice  were  regular. 

In  Part  XIII.  of  the  Criminal  Code  (1906),  sec.  661,  which  in  other 
respects  deals  onljr  with  warrants  to  apprehend  the  offender  to  answer  to 
the  charge,  contains  the  following  sub-section   (sub-sec.  3) : — 

"Every  warrant  authorized  by  this  Act  may  be  issued  and  executed 
on  a  Sunday  or  statutory  holiday." 

It  would  seem  that  a  warrant  of  commitment  following  a  summary 
conviction  is  not  within  sub-sec.  (3);  and  an  arrest  on  Sunday  for  de- 
fault in  payment  of  a  fine  under  the  Canada  Temperance  Act  was  held 
void.    Ex  parte  Precker   (1897),  33  C.L.J.  248  (N.S.). 

A  warrant  of  arrest  to  answer  a  charge  for  an  offence  punishable  on 
summary  conviction  may  be  issued  and  executed  on  a  Sundav  Re  Mc- 
Gillivray  (1907),  13  Can.  Cr.  Cas.  113   (N.S.). 
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If  the  magistrate  before  whom  the  accused  in  a  summary  conviction 
matter  is  brought  on  a  Sunday  upon  a  warrant  of  arrest  to  answer  the 
charge,  accepts  bail  or  security  for  the  defendant's  appearance  on  an- 
other day  and  the  defendant  appears  accordingly,  the  magistrate  has 
jurisdiction  to  proceed  with  the  case  whether  the  taking  of  bail  and  the 
continuance  of  the  case  on  a  Sunday  were  invalid  or  not.    Ibid. 

Prohibition  is  not  the  proper  procedure  by  which  to  raise  the  question 
of  the  validity  of  the  service  of  the  warrant  on  a  Sunday.     Ibid. 


Stay  by 
Attorney- 
General 
after  indict 
ment. 


power. 


962.  The  Attorney  General  may,  at  any  time  after  ^n 
indictment  has  been  found  against  any  person  for  any  offence 
and  before  judgment  is  given  thereon,  direct  the  ofiScer  of  the 
court  to  make  on  the  record  an  entry  that  the  proceedings  are 
stayed  by  his  direction,  and  on  such  entry  being  made  all  such 
proceedings  shall  be  stayed  accordingly. 
Delegation  of  •  2.  The  Attorney  General  may  delegate  such  power  in  any 
particular  court  to  any  counsel  nominated  by  him.  55-56  V., 
c.  29,  s.  732. 

Nolle  prosequi.] — ^This  section  provides  a  procedure  which  is  substan- 
tially the  same  as  that  formerly  known  as  nolle  prosequi.  It  may  be  taken 
in  lieu  of  an  application  by  the  Crown  to  discharsre  the  recog^nizances  of 
the  prosecutor  and  witnesses.    R.  v.  Treakley  (1852),  6  Cox  C.G.  75. 

The  Attorney-General  may  stay  the  proceedings  ex  parte  and  without 
calling  on  the  prosecutor  to  shew  cause  whv  he  should  not  do  so.  R.  v. 
Allen   (1862},  1  B.  &.  S.  850,  31  L.J.M.C.  129. 

A  stay  is  proper  where  any  improper  and  vexatious  attempts  are  made 
to  oppress  the  defendant,  as  by  repeatedly  preferring  defective  indictments 
for  the  same  supposed  offence;  1  W.  Bl.  545;  or  if  it  be  clear  that  an  in- 
dictment is  not  sustainable  against  the  defendant.  1  Chitty  Cr.  Law  479. 
It  was  also  commonly  granted  in  cases  of  misdemeanour  where  a  civil  action 
was  depending  for  the  same  cause.  R.  v.  Fielding  (1759),  2  Burr.  719; 
Jones  V.  Clay  (1798),  1  B.  &  P.  191. 

The  party  accused  will  remain  liable  to  be  again  indicted  upon  the 
charge.    Archbold  Cr.  PI.  (1900),  127. 

A  nolle  prosequi  puts  an  end  to  the  indictment,  but  the  accused  may 
be  indicted  afresh;  and  a  discharge  on  a  nolle  prosequi  does  not  amount  to 
an  acquittal  on  the  merits.  Goddard  v.  Smithy  6  Mod.  261 ;  R.  v.  Ridpath, 
10  M.  k  W.  152. 

The  Attorney-General  may  exercise  the  nower  conferred  bv  Code  sec. 
962  of  entering  a  nolle  prosequi  to  an  indictment  for  criminal  libel,  al- 
though the  proceedings  were  instituted  by  a  private  prosecutor.  R.  v. 
Blackley,  8  Can.  Cr.  Cas.  405   (Que.). 

The  discharge  of  the  accused  upon  the  entry  of  a  nolle  prosequi  by  the 
Attorney-General  to  an  indictment  for  criminal  libel  is  a  judgment  for 
the  defendant  entitling  him  under  Code  sec.  1045  to  his  costs  against  the 
private  prosecutor.    Ibid. 


Previous 

offence 

charged. 


968.  Upon  any  indictment  for  committing  any  offence  after 
a  previous  conviction  or  convictions,  the  offender  shall,  in  the 
first  instance,  be  arraigned  upon  so  much  only  of  the  indict- 
ment as  charges  the  subsequent  offence,  and  if  he  pleads  not 
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guilty,  or  if  the  court  orders  a  plea  of  not  guilty  to  be  entered  Arraignment 
on  his  behalf,  the  jury  shall  be  charged,  in  the  first  instance,  to  on««^>««- 
inquire  concerning  such  subsequent  offence  only;  and  if  the^ffgnoe. 
jury  finds  him  guilty,  or  if,  on  arraignment  he  pleads  guilty, 
he  shall  then,  and  not  before,  be  asked  whether  he  was  so  pre- 
viously convicted  as  alleged  in  the  indictment. 

2.  If  he  answers  that  he  was  so  previously  convicted,  theTriaiosto 
court  may  proceed  to  sentence  him  accordingly,  but  if  he  denies  ^^^^ 
that  he  was  so  previously  convicted,  or  stands  mute  of  malice, 
or  will  not  answer  directly  to  such  question,  the  jury  shall  then 
be  charged  to  inquire  concerning  such  previous  conviction  or 
convictions,  and  in  such  case  it  shall  not  be  necessary  to  swear 
the  jury  again,  but  the  oath  already  taken  by  them  shall,  for  all 
purposes,  be  deemed  to  extend  to  such  last  mentioned  inquiry. 
55-56  v.,  c.  29,  s.  676. 

Charging  previous  oonvictionJ] — When  a  prisoner  is  convicted  on  a 
summary  trial  before  a  police  magistrate,  of  theft,  he  cannot  be  sentenced, 
under  sub-sec.  2  of  sec.  386  of  the  Code,  to  more  than  seven  years'  im- 
prisonment, although  he  has  been  previously  convicted  of  theft,  unless  such 
previous  conviction  has  been  charged  in  the  information  by  analogy  to 
sec.  851  and  proved  in  accordance  with  sec.  963;  and,  where  in  such  a 
case  a  greater  punishment  is  inflicted,  the  Court  of  Appeal,  upon  an  ap- 
plication under  sub-sec.  2  of  sec.  1016  of  the  Code,  will  set  aside  the  sen- 
tence and  pass  what  it  considers  a  proper  sentence.  R.  v.  Edwards  ( 1907 ) , 
17  Man.  R.  288. 

Proving  previous  oontnotton.] — See  sees.  568,  851  and '982. 

964.  If  upon  the  trial  of  any  person  for  any  such  subse-  Evidence  of 
quent  oflPence,  such  person  gives  evidence  of  his  good  character,  character  in 
the  prosecutor  may,  in  answer  thereto,  give  evidence  of  the  "'''*' ''■*'• 
conviction  of  such  person  for  the  previous  offence  or  offences, 
before  such  verdict  of  guilty  is  returned,  and  the  jury  shall 
inquire  concerning  such  previous  conviction  or  convictions  at 
the  same  time  that  they  inquire  concerning  such  subsequent 
offence.    55-56  V.,  c.  29,  s.  676. 

Previous  conviction  as  evidence  of  cha/raoter.] — The  Imperial  Criminal 
Evidence  Act,  1898,  61-62  Vict.,  ch.  36,  carefully  provides  that  a  person 
charged  and  called  as  a  witness  on  his  own  behalf  shall  not,  except  under 
certain  specified  circumstances,  be  asked,  and  if  asked,  shall  not  be  re- 
quired to  answer,  questions  tending  to  shew  that  he  has  committed  or 
been  convicted  of  or  charged  with  any  offence  other  than  that  wherewith 
he  is  then  charged,  or  is  of  bad  character.  The  Canada  Evidence  Act  con- 
tains no  sections  corresponding  to  those  of  the  Imperial  Act;  the  only  ex- 
ception it  makes  to  the  competence  of  the  accused  to  testify  being  in  re- 
spect of  communications  made  by  husband  to  wife  or  by  wife  to  husband  dur- 
ing their  marriage.  Practically,  therefore,  although  the  provisions  of  sees.  963 
and  964  must  be  complied  with,  whenever  it  is  intended  for  the  purpose  of 
imposing  an  increased  punishment,  to  try  the  question  whether  the  accused 
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has  been  convicted  of  previous  offences,  he  incurs  the  risk,  if  he  chooses  to 
testify  on  his  own  behalf,  of  havin^jr  such  convictions  proved  afrainst  him 
for  the  purpose  of  affecting  his  credit,  and  thereby  incidently  of  prejudic- 
ing his  position  with  the  iury  in  regard  to  the  charge  then  on  trial.  R.  ▼. 
D'Aoust  (1902),  5  Can.  Cr.  Cas.  407,  per  Osier,  J.A. 

Etidence  of  character  generally,] — Evidence  of  character  can  only  be  as 
to  general  reputation.  R.  v.  Rowton  (1866),  10  Cox  C.C.  25;  R.  v.  Tri- 
ganzie  (1888),  15  Ont.  R.  294. 

Where  evidence  is  adduced  on  behalf  of  the  accused  as  to  his  general 
good  character,  the  witnesses  may  be  cross-examined  by  the  prosecution  as 
to  the  grounds  of  their  belief  and  as  to  the  particular  facts  on  the  question 
of  character  of  which  they  have  knowledge.  R.  v.  Barsalou  (No.  2)  (1901), 
4  Can.  Cr.  Cas.  347. 

The  character  proved  must  be  of  the  specific  kind  impeached — e^., 
honesty  where  dishonesty  is  charged,  good  character  in  other  respects  being 
irrelevant.  Tay.,  sec.  351.  And  it  must  be  general,  and  not  relate  to 
particular  instances  of  such  honesty,  etc.  Ibid.  In  strictness,  also,  it 
seems  that  the  w^itness  should  depose  to  the  prisoner's  reputation  (i.e.,  the 
estimate  formed  of  him  by  the  community ) ,  and  not  to  his  own  individual 
opinion  of  the  prisoner's  character  or  disposition.  R.  v.  Rowton,  34  L.J.M.C. 
57.  But  "this  distinction  is  seldom,  if  ever,  acted  on  in  practice,  the 
question  always  put  to  a  witness  to  character  being,  What  is  the  prisoner's 
character  for  honesty,  morality,  or  humanity  ?  as  the  case  may  be.  Nor  is 
the  witness  ever  warned  that  he  is  to  confine  his  evidence  to  the  prisoner's 
reputation.  It  would  be  no  easy  matter  to  make  the  common  run  of 
witnesses  understand  the  distinction."  Steph.,  note  xxvi.  As  the  best 
character  is  often  the  least  talked  of,  the  witness  may  even  give  negative 
as  well  as  afiirmative  evidence  on  the  subject — e.g.,  that  he  has  never  heard 
anything  against  the  prisoner.  R.  v.  Rowton,  supra.  Finally,  the  character 
proved  must  relate  to  a  period  proximate  to  the  date  of  the  charge.  R.  v. 
Swendsen,  14  How.  St.  Tr.  559,  596. 

The  prosecution  is  not  entitled  to  give  evidence  of  the  prisoner's  bad 
character,  unless  or  until  the  prisoner  adduces  evidence  to  prove  his  good 
character,  either  by  examining  his  own  witnesses  on  that  point  or  by  ques- 
tioning the  Crown  witnesses  thereon  as  a  part  of  their  cross-examination. 
A  new  trial  will  be  ordered  where  such  evidence  is  wrongly  admitted  against 
the  prisoner,  although  no  objection  is  raised  to  it  by  the  prisoner's  counsel. 
The  King  v.  Long^  5  Can.  Cr.  Cas.  493. 

Except  in  rebuttal  to  evidence  of  ^ood  character  it  is  not  competent 
to  give  evidence  of  a  prisoner's  bad  character,  or  the  bad  character  of 
his  associates,  as  that  does  not  in  any  manner  tend  to  establish  the  par- 
ticular offence  for  which  the  prisoner  is  being  tried.  But  if  the  conduct 
or  character  of  his  associates  has  a  bearing  upon  the  particular  charge, 
forming  a  link,  near  or  remote,  in  the  chain  that  connects  the  accused  with 
the  offence,  it  may  be  admissible  in  evidence.  Per  Cameron,  C.J.,  in  R.  v. 
Bent  (1886),  10  O.R.  557. 

The  object  of  laying  evidence  of  the  defendant's  good  character  before 
the  jury  is  to  induce  them  to  believe,  from  the  improbability  that  a  person 
of  good  character. should  have  conducted  himself  as  alleged,  that  there  is 
some  mistake  or  misrepresentation  in  the  evidence  on  the  part  of  the  prose- 
cution, and  it  is  strictly  evidence  in  the  case.  Rex  v.  Stannard,  7  Carring- 
ton  &  Payne,  673. 

But  this  species  of  evidence  is  confined  exclusively  to  criminal  proceed- 
ings. Attorney-General  v.  Radloff,  10  Exchequer  Rep.  84;  26  Eng.  Law 
&  £q.  Rep.  416,  (1854). 

The  inquiry  must  be  confined,  except  where  the  intention  forms  a 
material  ingredient  in  the  offence,  to  the  general  character  of  the  pris- 
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oner,  and  must  not  condescend  to  particular  facts;  for  although  the  com- 
mon reputation  in  which  a  ^person  is  held  in  society  may  be  undeserved, 
and  the  evidence  in  support  of  it  must,  from  its  v^ry  nature,  be  indefinite, 
■ome  inference,  varying  in  decree  according  to  circumstances,  may  still 
fairly  be  drawn  from  it;  since  it  is  not  probable  that  a  man,  who  has 
uniformly  sustained  a  character  for  honesty  o/  humanity,  wjl]  forfeit  thai; 
character  by  the  commission  of  a  dishonest  or  cruel  act.  But  the  mere 
proof  of  isolated  facts  can  afford  no  such  presumption.  1  Taylor  on  Ev. 
■ec.  258.    Rex  v.  Davison,  31  Howell's  State  Trials,  187,  217. 

965.  Nothing  in  this  Act  shall  alter,  abridge  or  affect  any  Saving  of 
power  or  authority  which  any  court  or  judge  has  hitherto  had,  ^^  ®^ 
or  any  existing  practice  or  form  in  regard  to  trials  by  jury, 

jury  process,  juries  or  jurors,  except  in  cases  where  such  power 
or  authority,  practice  or  form  is  expressly  altered  by  or  is  incon- 
sistent with  the  provisions  of  this  Act.    55-56  V.,  c.  29,  s.  675. 

Defence  of  Insanity. 

966.  Whenever  evidence  is  given  upon  the  trial  of  any  Insanity  of 
person  charged  with  an  indictable?  oflPence,  that  such  person  J5<^^^  ** 
was  insane  at  the  time  of  the  commission  of  such  offence,  the  offence, 
jury,  if  they  acquit  such  person,  shall  be  required  to  find, 
specially,  whether  such  person  was  insane  at  the  time  of  the 
commission  of  such  offence,  and  to  declare  whether  he  is  ac- issue, 
quitted  by  it  on  account  of  such  insanity. 

2.  If  the  jury  finds  that  such  person  was  insane  at  the  time  Custody 
of  committing  such  offence,  the  court  before  which  such  trial  *^^?''  ^^^^^S 
is  had  shall  order  such  person  to  be  kept  in  strict  custody  in   ^^^^' 
such  place  and  in  such  manner  as  to  the  court  seems  fit,  until 
the  pleasure  of  the  lieutenant  governor  is  known.     55-56  V., 
c.  29,  s.  736. 

Inaanity  as  a  defence.] — As  to  insanity  as  a  ground  of  defence  to  a  crim- 
inal charge,  see  sec.  19  and  note  to  same. 

Plea  of  insanity.] — A  case  may  be  reserved  at  the  instance  of  the 
Crown  upon  a  question  of  law  as  to  whether  there  w^as  any  evidence  of  in- 
sanity to  support  the  jury's  verdict  of  not  jruilty  upon  that  ground.  The 
King  V.  Phinney  (No.  1),  6  Can.  Cr.  Cas.  469.  36  N.S.R.  264. 

On  a  plea  of  insanity  raised  to  a  charge  of  theft  a  verdict  of  acquittol 
upon  that  ground  cannot  be  disturbed  on  a  reserved  case  granted  to  the 
Crown  if  there  was  any  evidence,  however  unsatisfactorv,  to  support  the 
plea.    The  King  v.  Phinney  (No.  2),  7  Can.  Cr.  Cas.  280,  36  N.S.R.  288. 

967.  If  at  any  time  after  the  indictment  is  found,  and  At  time  of 
before  the  verdict  is  given,  it  appears  to  the  court  that  there  ig  arraignment 
sufficient  reason  to  doubt  whether  the  accused  is  then,  on  account 

of  insanity,  capable  of  conducting  his  defence,  the  court  may 
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direct  that  an  issue  shall  be  tried  whether  the  accused  is  or  is 
not  then,  on  account  of  insanity,  unfit  to  take  his  trial. 

2.  If  such  issue  is  directed  before  the  accused  is'  given  in 
charge  to  a  jury  for  trial  on  the  indictment,  such  issue  shall 
be  tried  by  any  twelve  jurors. 

3.  If  such  issue  is  directed  after  the  accused  has  been  given 
in  charge  to  a  jury  for  trial  on  the  indictment,  such  jury  shall 
be  sworn  to  try  this  issue  in  addition  to  that  on  which  they  are 
already  sworn. 

4.  If  the  verdict  on  this  issue  is  that  the  accused  is  not  then 
unfit  to  take  his  trial,  the  arraignment  or  the  trial  shall  proceed 
as  if  no  such  issue  had  been  directed. 

5.  If  the  verdict  is  that  he  is  unfit  on  account  of  insanity, 
the  court  shall  order  the  accused  to  be  kept  in  cuETtody  till  the 
pleasure  of  the  lieutenant  governor  of  the  province  shall  be 
known,  and  any  plea  pleaded  shall  be  set  aside  and  the  jury 
shall  be  discharged. 

6.  No  such  proceeding  shall  prevent  the  accused  being  after- 
wards tried  on  such  indictment    55-56  V.,  c.  29,  s.  737. 

968.  If  any  person  charged  with  an  indictable  offence  is 
brought  before  any  court  before  which  such  person  might  be 
tried  for  such  offence  to  be  discharged  for  want  of  prosecution, 
and  such  person  appears  to  be  insane,  the  court  shall  order  a 
jury  to  be  empanelled  to  try  the  sanity  of  such  person,  and  if 
the  jury  so  empanelled  finds  him  insane,  the  court  shall  order 
such  person  to  be  kept  in  strict  custody,  in  such  place  and  in 
such  manner  as  to  the  court  seems  fit,  until  the  pleasure  of  the 
lieutenant  governor  is  known.    55-56  V.,  c.  29,  s.  739. 

969*  In  all  cases  of  insanity  so  found,  the  lieutenant  gover-> 
nor  may  make  an  order  for  the  safe  custody  of  the  person  so 
found  to  be  insane,  in  such  place  and  in  such  manner  aa  to  him 
seems  fit.    55-56  V.,  c.  29,  s.  740. 

Detention  in  an  asylum.^ — ^A  warrant  may  be  issued  by  the  Lieutenant- 
Governor  of  the  province  for  the  detention  in  an  asylum  of  a  prisoner  ac- 
quitted on  account  of  insanity  at  the  time  of  the  offence  althouf?h  found 
sane  at  the  time  of  trial.    Re  Dudos,  12  Can.  Cr.  Gas.  278,  8  Que.  P.R.  372. 

970.  The  lieutenant  governor,  upon  such  evidence  of  the 
insanity  of  any  person  imprisoned  in  any  prison  other  than  a 
penitentiary  for  an  offence,  or  imprisoned  for  safe  custody 
charged  with  an  offence,  or  imprisoned  for  not  finding  bail  for 
good  behaviour  or  to  keep  the  peace,  as  the  lieutenant  governor 
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considers  sufficient,  may  order  the  removal  of  such  insane  per- 
son to  a  place  of  safe  keeping;  and  such  person  shall  remain Beturn to 
there,  or  in  such  other  place  of  safe  keeping  as  the  lieutenant  ^^^"^^" 
governor  from  time  to  time  orders,  until  his  complete  or  partial  when  sane, 
recovery  is  certified  to  the  satisfaction  of  the  lieutenant  gover- 
nor, who  may  then  order  such  insane  person  back  to  imprison- 
ment, if  then  liable   thereto,  or  otherwise  to  be  discharged. 
55-56  v.,  c.  29,  s.  741. 

Witnesses  and  Attendance. 

971.  Every  witness  duly  subpoenaed  to  attend  and  give  Atte^ance 
evidence  at  any  criminal  trial  before  any  court  of  criminal 
jurisdiction  shall  be  bound  to  attend  and  remain  in  attendance 
throughout  the  trial.    55-56  V.,  c.  29,  s.  677. 

Principal  rules  of  evidence,^ — See  note  to  Code  sec.  682. 

Competency  of  tntnesaea,^ — Section  3  of  the  Canada  Evidence^  Act,  R.S.C. 
1906,  ch.  145,  declares  that  a  person  shall  not  be  incompetent  to  give  evi- 
dence by  reason  of  interest  or  crime.  And  by  sec.  4  of  the  same  statute 
every  person  charged  with  an  offence  and,  with  the  exceptions  stated  there- 
in, the  wife  or  husband  of  the  person  so  charged  shall  be  a  competent  wit- 
ness for  the  defence.  In  certain  prosecutions  specified  in  the  Canada  Evi- 
dence Act,  sec.  4,  the  wife  or  husband,  as  the  case  may  be,  of  the  accused 
is  not  only  a  comoetent  but  a  compellable  witness  without  the  consent  of 
the  person  charged,  but  no  husband  shall  be  compelled  to  disclose  any  com- 
munication made  to  him  by  his  wife  during  marriage  nor  a  wife  compelled 
to  disclose  any  communication  made  to  her  by  her  husband. 

One  co-defendant  cannot  be  called  as  a  witness  by  another  co-defendant 
on  a  joint  indictment  and  compelled  to  give  evidence,  but  a  co-defendant 
may  testify  if  he  chooses  to  do  so.  R.  v.  Connors  (1893),  6  Can.  Cr.  Cas. 
70  (Que.). 

Where  an  English-speaking  prisoner  in  the  Province  of  Quebec  is  repre- 
sented at  his  trial  by  counsel  speaking  the  French  language,  and  no  re- 
quest is  made  for  a  translation  of  the  testimony  of  French-speaking  wit- 
nesses into  English,  for  the  benefit  of  the  prisoner,  the  failure  to  so  tran- 
slate as  to  enable  the  prisoner  to  personally  understand  the  evidence  is  not 
a  limitation  of  his  right  to  make  "full  answer  and  defence*'  to  the  charge, 
and  will  not  invalidate  a  conviction.  The  King  v.  William  Long,  5  Can. 
Cr.  Cas.  493  (Que.) ;  and  see  Reg.  v.  Jones,  49  J.P.  728. 

When  it  i^  sought  to  examine  a  witness  throufifh  an  internreter  in  a 
foreign  tongue,  the  opposing  counsel  may  be  given  leave  first  to  Question  the 
witness  in  English  for  the  purpose  of  testing  the  witness's  competenqv  to 
speak  English.  And  where  a  foreism  witness  examined  in  chief  through  an 
interpreter  has  some  knowledge  of  English,  the  counsel  entitled  to  cross- 
examine  may  do  so  in  English  without  the  intervention  of  the  interpreter, 
and  may  also,  if  he  chooses,  put  questions  through  the  interpreter.  The 
King  V.  Wong  On   (No.  2),  8  Can.  Cr.  Cas.  343. 

Provincial  laws  of  evidence,] — In  all  proceedings  over  which  the  parlia- 
ment of  Canada  has  legislative  authority,  the  laws  of  evidence  in  force  in 
the  province  in  which  such  proceedings  are  taken,  includincr  the  laws  of  proof 
of  service  of  any  warrant,  summons,  subpcena  or  other  document,  shall,  sub- 


766  [§971]  Criminal  Code.  Part  XIX. 

jeet  to  the  provisions  of  the  Canada  Evidence  Act  and  other  Acts  of  the 
parliament  of  Canada,  apply  to  such  proceedings.     Can.  Ev.  Act,  sec  35. 

Affirmation  instead  of  oath.] — See  Canada  Evidence  Act,  sec  14. 

Incriminating  questions,] — See  Canada  Evidence  Act,  sec  5. 

Confidential  communications.] — ^A  client  cannot  be  compelled  and  a 
legal  advisor  will-  not  be  allowed,  without  the  express  consent  of  his  client, 
to  disclose  oral  or  documentary  communications  made  or  obtained  in  pro- 
fessional confidence.  Phipson  Evid.,  2nd  ed.,  181.  The  same  privilege  does 
not  extend  to  physicians.  R.  v.  Duchess  of  Kingston  (1776),  20  How.  St. 
Tr.  540;  R.  v.  Gibbons  (1823),  1  C.  &  P.  97.  Communications  made  to 
clergymen  are  not  protected.  R.  v.  Gilham  (1828),  1  Moo.  186;  Wheeler 
V.  Le  Marchant,  17  Ch.  D.  681;  Normanshaw  v.  Normanshaw,  59  Eng. 
L.T.  468;  but  some  eminent  judges  have  expressed  opinions  a^inst  com- 
pelling  such  disclosure.  R.  v.  Griffin  (1853),  6  Cox  219,  per  Alderson,  B.; 
Broad  v.  Pitt  (1828),  3  C.  &  P.  618,  per  Best,  J. 

When  source  of  official  information  privileged,] — In  public  prosecutions 
public  officers  called  as  witnesses  will  not  be  compelled  or  permitted  to 
disclose  the  source  of  information  obtained  by  the  executive  for  the  de- 
tection of  crime,  unless  the  judge  considers  that  such  disclosure  is  ne- 
cessary to  shew  the  innocence  of  the  accused.  Marks  v.  Bey f us,  25  Q.B.D. 
494;  Humphrey  v.  Archbold,  21  Ont.  R.  553;  R.  v.  Sproule  (1887),  14 
Ont.  R.  375.  But  on  a  private  prosecution  it  seems  that  the  source  of  in- 
formation, if  relevant  to  the  issue,  must  be  stated  by  a  witness,  unless 
the  trial  jud8:e  considers  that  the  disclosure  would  be  injurious  to  the 
administration  of  justice.  R.  v.  Richardson,  3  F.  &  F.  693;  Stephen's 
Digest,  art.  113. 

Credibility  of  witnesses.] — It  is  a  well-established  rule  that  the  jury 
must  judge  of  the  credibility  of  the  witness.  The  nature  of  the  story  he 
tells,  the  manner  of  telling  it,  the  probability  of  its  being  true,  his  de- 
meanour, his  readiness  to  answer  some  questions,  his  unwillingness  to  ans- 
wer others  and  his  whole  conduct  indicating  favour  to  one  side  or  the  other, 
must  and  ought  to  raise  doubts  as  to  his  telling  the  truth.  On  the  other 
hand,  a  frank,  straightforward  manner  of  answering  questions  without  re- 
gard to  consequences  to  either  party,  a  desire  to  state  all  the  facts,  no 
unwillingness  or  hesitation  to  answer — these  are  calculated  to  impress  jur- 
ors favourably ;  and  in  fact  the  superiority  of  oral  over  written  examination 
of  witnesses  in  extracting  the  truth  is  the  opportunity  it  affords  of  judging 
how  far  you  may  rely  on  the  mere  statements  of  a  witness,  when  unac- 
companied by  such  other  concurrent  circumstances  as  give  weight  to  such 
statements  or  facts.  R.  v.  Jones  (1869),  28  U.C.Q.B.  416,  per  Richards, 
C.J. 

The  answer  of  a  prisoner  examined  as  a  witness  on  his  own  behalf  to  a 
question  in  cross-examination  foreign  to  the  issue,  must  be  accepted  aa 
final;  and  the  prosecution  is  not  entitled  to  call  rebuttal  evidence  to  con- 
tradict it  for  the  mere  purpose  of  impeaching  the  credit  of  the  witness.  R. 
V.  Lapierre  (1897),  1  Can.  Cr.  Cas.  413  (Que.). 

When  the  jury  have  been  cautioned  as  to  acting  upon  the  unconfirmed 
testimony  of  accomplices,  no  fault  can  be  found  with  the  admission  of  this 
evidence.     R,  v.  Seddons    (1866),   16  U.C.C.P.  389. 

The  omission  of  a  judge  to  tell  the  jury  that  the  evidence  of  an  accom- 
plice required  to  be  corroborated,  does  not  entitle  a  prisoner  to  a  reversal 
of  the  conviction.  R.  v.  Beckwith,  8  U.C.C.P.  277,  followed  in  R.  v. 
Andrews   (1886),  12  O.R.  184. 

Identification  of  criminals,] — By  the  Criminals'  Identification  Act,  as  to 
the  Bertillon  system  thereby  authorized. 
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Hypothetioal  queationa.'l — On  a  trial  for  murder  thd  Crown  having 
made  out  a  prim&  facie  case  by  circumstantial  evidence  the  prisoner's 
daughter,  a  girl  of  14,  was  called  on  his  behalf,  and  swore  that  she  her- 
self killed  the  deceased,  without  the  prisoner's  knowledge,  with  two  blows 
from  a  stick  of  certain  dimensions.  It  was  held  that  a  medical  witness 
previously  examined  for  the  Crown  was  properly  allowed  to  be  recalled 
to  state  that  in  his  opinion,  the  injuries  found  on  the  body  could  not  have 
been  so  occasioned.     R.  v.  Jones  (1869),  28  U.C.Q.B.  416. 

A  skilled  witness  cannot  in  strictness  be  asked  his  opinion  respecting 
the  very  point  which  the  jury  are  to  determine;  but  he  may  be  asked  a 
hypothetical  question  which  in  effect  will  determine  the  same  question.  In 
K.  V.  Jones  the  skilled  medical  witness  was  not  asked  respecting  the  very 
point  which  the  jury  were  to  determine,  namely,  whether  the  prisoner 
caused  the  death  of  the  deceased,  nor  even  the  question  whether  in  his 
opinion  the  girl  had  killed  the  deceased  (as  sworn  to  by  her),  but  simply 
whether  the  blows  as  she  described  them  could  produce  the  fractures,  etc., 
found  on  the  head  of  deceased.     R.  v.  Jones   (1869),  28  U.C.Q.B.  416. 

Doctrine  of  res  geetce.] — ^In  a  pamphlet  published  by  Cockbum,  C.J., 
commenting  upon  the  case  of  R.  v.  Bedingfield  (1879),  14  Cox  341,  tried 
before  him,  the  following  passage  occurs:  "Whatever  act  or  series  of  acta 
constitute  or  in  point  of  *time  immediately  accompany  and  terminate  in 
the  principal  act  charged  as  an  offence  against  the  accused  from  its  in- 
ception to  its  consummation  or  final  completion,  or  its  prevention  or 
abandonment,  whether  on  the  part  of  the  agent  or  wrongdoer  in  order  to 
its  performance,  or  on  that  of  the  patient  or  party  wronged  in  order  to 
its  prevention,  and  whatever  may  be  said  by  either  of  the  parties  during 
the  continuance  of  the  transaction  with  reference  to  it,  including  hereih 
what  may  be  said  by  the  suffering  party,  though  in  the  absence  of  the 
accused,  during  the  continuance  of  the  action  by  the  latter,  actual  or 
constructive,  as,  e.g.,  in  the  case  of  flight  or  applications  for  assistance, 
form  part  of  the  principal  transaction,  and  may  be  given  in  evidence  as 
part  of  the  res  gest®  or  particulars  of  it;  while,  on  the  other  hand,  state- 
ments made  by  the  complaining  party  after  all  action  on  the  part  of  the 
wrongdoer,  actual  or  constructive,  has  ceased  through  the  completion  of 
the  principal  act  or  other  determination  of  it  by  its  prevention  or  its 
abandonment  by  the  wrongdoer,  such  as,  e.g.,  statements  made  with  a  view 
to  the  apprehension  of  the  offender,  do  not  form  part  of  the  res  gestse,  and 
should  be  excluded."  Cited  by  Armour,  C.J.,  in  R.  v.  McMahon  (1889), 
18  O.R.  602,  616. 

The  expression  "res  gesta"  includes  everything  which  may  be  fairly 
considered  an  "incident"  of  the  event  under  consideration.  Taylor  on 
Evidence,  1897,  sec.  683. 

The  circumstances  or  declarations  need  not  be  contemporaneous  with  ^ 
the  main  fact  under  consideration  if  so  connected  therewith  as  to  illustrate  * 
its  character,  to  further  its  object,  or  to  form  in  conjunction  with  it  one 
continuous  transaction.  Rouch  v.  Great  Western  Ry.  (1841),  1  Q.B.  61, 
61;  Bateman  v.  Bailey,  6  T.R.  612;  Ridley  v.  Gyde,  9  Ring.  349;  Rawson 
V.  Haigh  (1824),  2  Ring.  104.  Taylor  on  Evidence.  1897,  sec.  688. 
^'Although  concurrence  of  time  cannot  but  be  always  material  evidence  to 
shew  the  connection,  yet  it  is  by  no  means  essential."  Per  Lord  Denman, 
C.J.,  in  Rouch  v.  Great  Western  Ry.,  supra. 

It  is  in  the  discretion  of  the  judge  to  admit  or  reject  evidence  of  other 
offences  of  the  same  class  which  form  the  subject  of  other  indictments,  if 
all  of  the  offences  constituted  parts  of  the  same  transaction,  and  such  dis- 
cretion will' be  guided  by  the  evidence  appearing  necessary  or  unnecessary 
in  support  of  the  indictment  on  which  the  prisoner  is  being  tried.  Russell 
on  Crimes,  6th  ed.,  vol.  3,  376;  R.  v.  McDonald  (1886),  10  O.R.  663. 


768  [§971]  Cjhminal  Code;  Part  XIX. 

Expert  evidence.] — No  evidence  of  matters  of  opinion  is  admissible  ex- 
cept where  the  subject  is  one  involving  questions  of  a  particular  science  in 
which  persons  of  ordinary  experience  are  unable  to  draw  conclusions  from 
the  facts.  The  jury,  as  a  general  rule,  draw  all  inferences  themselves,  and 
witnesses  must  speak  only  as  to  facts.  R.  v.  Preeper  (1888),  15  Can. 
S.C.R.  409,  per  Strong,  J. 

On  some  particular  subjects,  positive  and  direct  testimony  may  often  be 
unattainable;  and,  in  such  cases,  a  witness  is  allowed  to  testify,  as  to  bis 
belief  or  opinion,  or  even  to  draw  inferences  respecting  the  fact  in  question 
from  other  facts,  providing  these  facts  be  within  his  personal  knowledge. 

The  Canada  Evidence  Act,  sec.  7,  limits  the  number  of  expert  witnesses 
called  on  either  side  to  give  opinion  evidence  to  five,  subject  to  increase  by 
leave  of  the  court. 

Where  a  witness  states  that  a  wound  was  inflicted  with  a  certain  kind  of 
instrument  it  is  permissible  to  test  that  witness's  credibility  by  calling  a 
medical  man  to  testify  whether  a  wound  of  the  kind  described  can  be 
inflicted  by  such  an  instrument.    R.  v.  Jones   (1869),  28  U.C.Q.B.  416. 

Evidence  of  insane  pereone.'] — The  general  rule  is  that  a  lunatic  or  a 
person  afl'ected  with  insanity  is  admissible  as  a  witness,  if  he  have  suffi- 
cient understanding  to  apprehend  the  obligation  of  an  oath,  and  to  be 
capable  of  giving  a  correct  account  of  matters  which  he  has  seen  or  heard, 
in  reference  to  the  questions  at  issue,  and  whether  he  have  that  under- 
standing is  a  question  to  be  determined  by  the  court,  upon  examination 
of  the  party  himself,  and  any  competent  witnesses  who  can  speak  to  the 
nature  and  extent  of  his  insanity.  Columbia  v.  Armes,  107  U.S.  419;  R. 
V.  Hill   (1861),  6  Cox  269. 

Documentary  evidence.] — The  contents  of  a  document  material  to  the 
issue  should  be  proved  by  primary  evidence;  but  if  the  production  of  such 
evidence  is  out  of  the  power  of  the  party  desiring  to  place  it  in  evidence, 
secondary  evidence  may  be  admissible.  Phipson  Evid.  484,  502.  See  also 
the  Canada  Evidence  Act  as  to  secondary  evidence  of  the  contents  of  offi- 
cial documents  by  certified  copies  or  exemplifications  thereof. 

Where  the  defence  to  a  summary  prosecution  for  selling  liquor  without 
a  license  is  that  the  accused  was  entitled  to  do  so  under  a  statutory  excep- 
tion respecting  registered  druggists,  and  by  statute  the  onus  is  expressly 
cast  on  the  accused  to  prove  himself  within  the  exception,  and  provision 
made  for  proving  the  register  by  the  production  of  a  printed  copy  thereof, 
the  viva  voce  testimony  of  the  accused  that  he  is  a  duly  registered  druggist 
is  not  competent  evidence  of  the  fact,  and  the  magistrate  may  disregard  the 
same,  although  no  objection  was  taken  to  the  admission  of  such  testimony. 
R.  V.  Herrell   (No.  2)    (1899),  3  Can.  Cr.  Cas.  15   (Man.). 

Parol  evidence  of  a  son  of  the  alleged  administratrix  that  his  mother  is 
administratrix  is  insufficient  proof.    R.  v.  Jackson  (1869),  19  U.C.CJ*.  280. 

The  answer  of  a  witness  stating  for  whom  he  voted  is  not  secondary 
evidence  because  the  vote  was  by  mark  upon  a  paper  not  produced  upon 
which  the  candidates'  names  were  printai.  and  on  which  there  was  or 
should  be  nothing  to  identify  the  ballot  as  that  marked  by  the  voter;  and 
such  evidence  is  admissible  without  production  of  the  ballots.  R.  v. 
Saunders  (1897).  3  Can.  Cr.  Cas.  278  (Man.). 

An  error  in  receiving  in  evidence  a  document  insufficiently  proved  may 
be  cured  by  the  subsequent  evidence  in  the  case;  and  it  is  not  necessary  to 
again  tender  the  document  after  the  evidence  necessary  to  complete  its 
proof  has  been  disclosed.  R.  v.  Dixon  (No.  2)  (1897),  3  Can.  Cr.  Cas.  220 
(N.S.). 

Inadmissible  evidence.] — It  is  the  duty  of  the  judge  in  criminal  trials 
to  take  care  that  the  verdict  of  the  jury  is  not  found^l  upon  any  evidence 
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exeept  that  which  the  law  allows.  If  a  mistake  has  been  made  by  counsel 
that  does  not  relieve  the  judge  from  the  duty  to  see  that  the  proper  evi- 
dence only  was  before  the  jury.  R.  v.  Gibson  (1886),  18  Q.B.D.  637; 
R.  v.  Hagerman,  15  Ont.  R.  698;  R.  v.  Becker,  20  Ont.  R.  676.  In  the 
latter  case  an  objection  to  the  admissibility  of  certain  evidence  taken  for 
the  first  time  on  an  appeal  from  an  order  refusing  a  certiorari  was  held 
not  too  late. 

Evidence  of  aimilar  foots.] — Similar  facts,  though  generally  inadmis- 
sible to  prove  the  main  fact,  or  the  connection  of  the  parties  therewith, 
are  receivable  after  evidence  aliunde  on  these  points  has  been  given,  to 
shew  the  state  of  mind  of  the  parties  with  reference  to  such  fact,  or  to 
explain  its  character,  or  for  other  collateral  purposes.  Phipson  on  Evi- 
dence (1907),  page  163. 

Such  evidence^  which  is  more  often  resorted  to  in  criminal  than  in 
civil  proceedings,  is  admitted  on  grounds  of  necessity — since  the  acts  which 
it  is  received  to  explain  are  usually  of  an  equivocal  character,  as  to  which, 
when  standing  alone,  no  presumption  of  guilt  would  arise.  To  supply  this 
element,  evidence  of  similar  acts  may  be  both  opened  and  proved  to  the 
jury,  not,  indeed,  to  shew  that  because  the  defendant  has  committed  one 
crime  therefore  he  would  be  likely  to  commit  another,  but  to  establish 
the  animus  of  the  act  and  rebut,  by  anticipation,  the  obvious  defences  of 
ignorance,  accident,  mistake  or  some  innocent  motive  or  intention.  Makin 
V.  A.-G.  of  N.  S.  Wales,  [1894]  A.C.  67;  R.  v.  Bond,  [1906]  2  K.B.  389, 
21  Cox  C.C.  252;  R.  v.  Stephens,  16  Cox  387;  Blake  v.  Albion  Soc,  4 
C.P.D.  94;  Barnes  v.  Merritt,  16  T.L.R.  419.  On  the  other  hand,  where 
the  party's  knowledge  is  not  seriously  denied;  R.  v.  Bond,  supra,  or  his 
intent  is  manifest,  the  evidence  may  be  rejected;  R.  v.  McDonnell,  5  Cox 
C.C.  153. 

» 

Proof  aliunde  both  of  the  main  fact«  and  of  the  connection  of  the  party 
implicated,*  is  a  condition  precedent  to  the  admission  of  the  evidence.  R. 
V.  Francis,  L.R.  2  CC.R.  128;  Blake  v.  Albion  Soc.,  4  C.P.D.  94. 

The  sufficiency  of  proof  of  the  similar  facts  is  for  the  judge,  not  the 
jury.    R.  V.  Colclough,  15  Cox  98;  Com.  v.  Robinson^  146  Mass.  671. 

Generally,  evidence  of  similar  facts  both  prior  and  subsequent  to  that 
in  question  may  be  given,  as  well  as  of  the  defendant's  conduct  and  de- 
meanour connected  therewith.  R.  v.  Whiley,  2  Leach  983;  and  any  facts 
shewing  their  motive  or  intention;  R.  v.  Heesom,  14  Cox  40;  R.  v.  Stephens, 
16  Cox  387;  while,  in  rebuttal,  the  defendant  may  disprove  or  explain  them. 
In  the  case  of  prior  similar  facts,  however,  these  must  have  occurred  within 
a  reasonable  limit  of  time.  R.  v.  Wyatt,  [1904]  1  K.B.  188;  R.  v.  Rhodes, 
[1899]   1  Q.B.  77;  R.  v.  Stephens,  16  Cox  387;  R.  v.  Ball.  R.  &  R.  132. 

Where  by  statute  a  charge  had  to  be  brought  within  three  months  of 
the  offence,  evidence  of  similar  offences  before  the  three  months  was  re- 
jected, both  in  chief  and  to  rebut  the  defendant's  denial  of  them  on  cross- 
examination.    R.  v.  Beighton,  18  Cox  535. 

With  r^ard  to  subsequent  similar  facts^  there  is  an  exception  to  the 
rule  that  these  are  generally  admissible,  i.e.,  in  the  case  of  false  pretenses, 
subsequent  acts  are  only  receivable  when  forming  part  of  the  same  gen- 
eral fraudulent  scheme  as  those  in  question,  and  not  when  they  are  isolated 
and  disconnected  acts.  R.  v.  Rhodes,  [1899]  1  Q.B.  77;  R.  v.  Smith,  92 
L.T.  208;  R.  v.  Holt,  Bell,  C.C.  280.  It  is  no  obiection  that  the  similar 
facts  form  the  subject  of  prior  indictments  on  which  the  prisoner  has  al- 
ready been  acquitted;  R.  v.  Ollis,  [1900]  2  Q.B.  758,  or  of  other  counts  in 
the  same  indictment  on  which  he  is  subsequently  acquitted ;  R.  v.  Stephens, 
16  Cox  387 ;  or  of  separate  indictments  still  to  be  tried.  R.  v.  Jones,  14  Cox 
3,  Phipson,  Evid.   (1907),  page  155. 
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It  is  a  good  groand  for  a  new  trial  of  a  char^  under  the  Bank  Act 
for  wilfully  making  a  false  bank  return,  that  evidenee  of  other  returns 
both  before  and  after  that  in  question  was  admitted  and  no  instruction 
was  given  to  the  jury  as  to  the  limited  purpose  for  which  such  other  re- 
turns were  admissible  in  evidence.  R.  v.  Lovitt  (1907),  13  Can.  Cr.  Cas. 
16  (N.S.). 

Character  evidence.'] — See  note  to  sec.  964. 

Proof  of  previous  oonviciionJ\ — See  sec.  982. 

Evidence  of  young  6hildrenJ\ — See  Ck)de  sec.  1003,  and  Canada  Evi- 
dence Act,  sec.  16. 

Evidence  of  aooomplice,'] — See  note  to  sec.  1002. 

Accused  as  a  witneaa  for  himself. "] — See  Canada  Evidence  Act,  sec.  4. 

Eushand  or  voife  of  defendant  as  a  witness.] — See  Canada  Evidence  Act, 
sec.  4. 

Evidence  of  confession  or  <idmission  by  accused.] — See  sec.  685. 

Dying  declaration  as  evidence.] — See  note  to  sec.  259. 

Comparison  of  handu^ting.] — See  Canada  Evidence  Act,  sec.  8. 

Proving  official  records.] — See  Canada  Evidence  Act,  sees.  19-34. 

Depositions  taken  under  commission.] — See  sees.  995-998. 

When  depositions  on  preliminary  enquiry  admissible  on  triaW] — See 
sees.  999.  1000. 


on  warrant. 


Compelling  972.  Upon  proof  to  the  satisfaction  of  the  judge  of  the 

of  witoMaes  ^e^^®  ^^  ^^  subpoena  upon  any  witness  who  fails  to  attend 
or  remain  in  attendance,  or  upon  its  appearing  that  any  witness 
at  the  preliminary  examination  has  entered  into  a  recognizanoe 
to  appear  at  the  trial,  and  has  failed  so  to  appear,  and  that  the 
presence  of  such  witness  is  material  to  the  ends  of  justice,  the 
Warrant.  judge  may,  by  his  warrant,  cause  such  witness  to  be  appre- 
hended and  forthwith  brought  before  him  to  give  evidence  and 
to  answer  for  his  disregard  of  the  subpoena^ 
Detention  2.  Such  witness  may  be  detained  on  such  warrant  before  the 

judge  or  in  the  common  gaol,  with  a  view  to  secure  his  presence 
as  a  witness,  or,  in  the  discretion  of  the  judge,  he  may  be 
released  on  a  recognizance,  with  or  without  sureties,  conditioned 
for  his  appearance  to  give  evidence  and  to  answer  for  his  default 
in  not  attending  or  not  remaining  in  attendance. 
Disposing  of  3.  The  judge  may,  in  a  summary  manner,  examine  into  and 
Pftnti^nt  dispose  of  the  charge  against  such  witness,  who,  if  he  is  found 
guilty  thereof,  shall  be  liable  to  a  fine  not  exceeding  one  hundred 
dollars,  or  to  imprisonment,  with  or  without  hard  labour,  for  a 
term  not  exceeding  ninety  days,  or  to  both.  55-56  V.,  c.  29, 
s.  678. 

Witness  fees.] — ^At  common  law  witnesses  in  criminal  cases  were  not 
entitled  to  reimbursement  for  their  expenses;  Roscoe  Cr.  Evid.,  Ilth  ed^ 


contempt. 
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104;  R.  V.  Cousens,  3  Russ.,  Cr.  5th  ed.,  599;  but  the  court  might  refuse 
to  grant  an  attachment  in  the  case  of  a  poor  witness  if  his  expenses  were 
not  paid.  Ibid.  106.  The  court  has  no  authority  to  order  the  defendant 
to  pay  a  witness  his  expenses  though  he  has  been  subpoenaed  by  such  de- 
fendant.   R.  V.  Ckwke  (1824),  1  C.  A  P.  321. 

Where  a  witness  is  financially  unable  to  pay  his  expenses  of  attending, 
it  is  usual  for  the  department  of  the  provincial  government  charged  with 
the  administration  of  justice  to  pay  the  same;  and  in  the  more  serious 
offences,  the  Crown  will  subpcena  the  witnesses  for  the  accused,  if  the  latter 
is  financially  unable  to  pay  the  expenses  of  service  of  process. 

Witnesses  in  summarv  conviction  matters  before  justices  are  entitled  to 
witness  f^  under  sec.  770. 

The  erroneous  decision  of  a  magistrate  as  to  whether  or  not  a  defaulting 
witness  was  bound  to  attend  his  court  in  respect  of  a  trial  for  an  offence 
against  a  provincial  statute  without  pre-payment  of  witness  fees,  and  as  to 
the  liability  of  such  witness  to  arrest  has  been  held  not  to  be  reviewable 
upon  habeas  corpus^  although  the  accused  was  deprived  of  such  witness's 
testimony  through  the  refuuil  of  the  magistrate  to  issue  a  warrant  for  his 
arrest.  R.  v.  Clements  (1901),  4  Can.  Cr.  Cas.  653  (N.S.).  Such  refusal 
will  not  deprive  the  magistrate  of  jurisdiction  to  convict,  and  the  defen- 
dant's remedy  is  by  way  of  appeal  only.    Ibid.    Per  Meagher,  J. 

Protection  of  witness  from  arrest.^ — ^Whether  subpoenaed  or  attending 
by  consent  without  a  subpoena,  the  witness  is  protected  from  arrest  eundo, 
morando  et  redeundo.  Meekins  v.  Smith,  1  H.  Bl.  636;  Smith  v.  Stewart, 
3  East  89.  The  courts  are  disposed  to  be  liberal  in  regard  to  the  allowance 
of  a  reasonable  time  for  going  and  returning.  1  Stark.  Evid.,  2nd  ed.,  90. 
If  the  witness  is  improperly  arrested  the  court  out  of  which  the  subpoena 
issued  will  order  him  to  be  discharged.    Archbold  Cr.  Ev.  9th  ed.,  161. 

But  where  the  witness  was  summoned  before  a  court  sitting  in  another 
judicial  district  from  that  in  which  he  lived,  the  privilege  was  held  not  to 
apply  to  a  charge  of  a  criminal  offence  committed  by  him  during  the  time 
he  was  in  the  former  district  for  the  purpose  of  giving  evidence.  Ex  p. 
Robert  Ewan   (1897),  2  Can.  Cr.  Cas.  279  (Que.). 

978*  Either  before  or  during  the  sittings  of  any  court  of  Warrant 
criminal  jurisdiction,  the  court,  or  any  judge  thereof,  or  any»?*i^*. 
judge  of  any  superior  or  county  court,  if  satisfied  by  evidence  JJ^  first*" 
upon  oath  that  any  person  within  the  province  likely  to  give  instance, 
material  evidence,  either  for  the  prosecution  or  for  the  accused, 
will  not  attend  to  give  evidence  at  such  sittings  without  being 
compelled  so  to  do,  may,  by  his  warrant,  cause  such  witness  to 
be  apprehended  and  forthwith  brought  before  such  court  or 
judge,  and  such  witness  may  be  detained  on  such  warrant  before 
such  court  or  judge  or  in  the  common  gaol,  with  a  view  to  secure 
his  presence  as  a  witness,  or,  in  the  discretion  of  the  court  or 
judge,  may  be  released  on  a  recognizance,  with  or  without 
sureties,  conditioned  for  his  appearance  to  give  evidence.    63-64 
v.,  c.  46,  s.  3. 

Arreet  and  detention  of  material  witness,] — Code  sec.  676  is  the  corres- 
ponding provision  for  the  arrest  of  a  material  witness  on  a  preliminary 
enquiry  in  respect  of  an  indictable  offence,  on  proof  that  the  witness  will 
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not  attend  without  beinfjf  "compelled"  to  do  so.  TTie  word  "ownpelled" 
as  used  in  both  sections  seems  to  imply  something;  more  than  such  legal 
compulsion  as  is  involved  in  the  service  of  a  subpcena.  A  witness  should 
not  be  placed  under  arrest  without  proof  that  he  intends  to  disregard  a 
mere  suopcena  or  ''summons  to  witness."  Proof  merely  of  the  witness' 
statement  that  he  would  not  go  unless  he  was  compelled  to  go,  would  ord- 
inarily mean  that  the  witness  would  not  go  unless  subpoenaed  or  placed 
under  a  legal  obligation  to  go. 

HSection  073  was  introduced  by  way  of  amendment  to  the  Criminal  Code 
of  1802  in  the  year  1000  and  was  intended  to  meet  the  case  of  witnesses 
about  to  abscond. 


Witness  in 
Canada  but 


974.  If  any  witness  in  any  criminal  case,  cognizable  by 
l^r^ond  mis-  ^^1^^^^®^*  ^  ^^Y  court  of  criminal  jurisdiction  at  any  term, 
diction  of  sessions  or  sittings  of  any  court  in  any  part  of  Canada,  resides 
in  any  part  of  Canada,  not  within  the  ordinary  jurisdiction  of 
the  court  before  which  such  criminal  case  is  cognizable,  such 
court  may  issue  a  writ  of  subpoena,  directed  to  such  witness,  in 
like  manner  as  if  such  witness  was  resident  within  the  jurisdic- 
tion of  the  court.    55-56  V.,  c.  29,  s.  679. 


court. 


Subpoena. 


Proceedings 
when  sub- 
poena dis- 
obeyed. 


975*  If  such  witness  does  not  obey  such  writ  of  subpoena  the 
court  issuing  the  same  may  proceed  against  such  witness  for 
contempt  or  otherwise,  or  bind  over  such  witness  to  appear  at 
such  days  and  times  as  are  necessary,  and  upon  default  being 
made  in  such  appearance  may  cause  the  recognizances  of  such 
witness  to  be  estreated,  and  the  amount  thereof  to  be  sued  for 
and  recovered  by  process  of  law,  in  like  manner  as  if  such 
witness  was  resident  withip  the  jurisdiction  of  the  court  55-56 
v.,  c.  29,  s.  679. 


Courts  976.  The  c6urts  of  the  several  provinces  and  the  judges  of 

auxiliary,      ^.j^g  g^^j^  courts  respectively  shall  be  auxiliary  to  one  another 

Judgment  of  for  the  purposes  of  this  Act;  and  any  judgment,  decree  or 

^"ted*"' b      order  made  by  the  court  issuing  such  writ  of  subpoena  upon 

another.        any  proceeding  against  any  witness  for  contempt  or  otherwise 

may  be  enforced  or  acted  upon  by  any  court  in  the  province  in 

which  such  witness  resides  in  the  same  manner  and  as  validly 

and  effectually  as  if  such  judgment,  order  or  decree  had  been 

made  by  such  last  mentioned  court.    63-64  V.,  c.  46,  s.  3. 


Procuring 
attendance 
of  witness 
who  is  a 
prisoner. 


977.  When  the  attendance  of  any  person  confined  in  any 
prison  in  Canada,  or  upon  the  limits  of  any  gaol,  is  required 
in  any  court  of  criminal  jurisdiction  in  any  case  cognizable 
therein  by  indictment,  the  court  before  whom  such  prisoner  is 
required  to  attend,  or  any  judge  of  such  court  or  of  any  superior 
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court  or  county  court ,  or  any  chairman  of  General  Sessions^ 
may,  before  or  during  any  such  term  or  sittings  at  which  the 
attendance  of  such  person  is  required,  make  an  order  upon  the  Order, 
warden  or  gaoler  of  the  prison,  or  upon  the  sheriff  or  other 
person  having  the  custody  of  such  prisoner, — 

(a)  to  deliver  such  prisoner  to  the  person  named  in  such 
order  to  receive  him;  or, 

(h)  to  himself  convey  such  prisoner  to  such  place. 

2.  The  warden,  gaoler  or  other  person  aforesaid,  having  the  Priflon^ 
custody  of  such  prisoner,  when  so  required  by  order  as  a'ore- ^^^ Jj^j- 
said,  upon  being  paid  his  reasonable  charges  in  that  behalf,  or  to  terms 
the  person  to  whom  such  prisoner  is  required  to  be  delivered  as^'^'^®'- 
aforesaid,  shall,  according  to  the  exigency  of  the  order,  convey 
the  prisoner  to  the  place  at  which  he  is  required  to  attend  and 
there  produce  him,  and  then  to  receive  and  obey  such  further 
order  as  to  the  said  court  seems  meet.    63-64  V.,  c.  46,  s.  3. 

Evidence  an  the  Trial. 

978.  Any  accused  person  on  his  trial  for  any  indictable  Admission 
offence,  or  his  counsel  or  solicitor,  may  admit  any  fact  alleged  ^^     * ' 
against  the  accused  so  as  to  dispense  with  proof  thereof.    55-56 
v.,  c.  29,  s.  690. 

Consent  or  (idmisaion  by  counsel  for  ficoused,] — Section  978  does  not 
enable  a  valid  consent  to  be  given  to  something  which  is-  manifestly 
irr^fular,  as  that  the  witnesses  should  be  examined  without  being  sworn, 
or  that  admissions  made  by  the  prisoner's  solicitor  to  the  opposing  solicitor 
out  of  court  should  be  received  as  evidence.  Whelan  v.  Regina,  28  U.O.Q.B. 
2,  52;  Richardson  v.  Peto,  1  M.  &  G.  896.  In  order  to  make  a  party  res- 
ponsible in  a  criminal  case  for  his  solicitor's  letters,  it  must  be  shewn 
that  the  letters  were  written  in  pursuance  of  specific  instructions  from 
the  client,  and  not  merely  in  consequence  of  interviews  with  him,  or  gen- 
eral instructions  from  him.  R.  v.  Downer,  14  Cox  C.C.  486;  R.  v.  Joyce, 
119  Sess.  Papers,  C.C.C.  296. 

Statements  made  in  a  party's  presence  in  the  course  of  judicial  pro- 
ceedinfifs  are  not  generally  receivable  against  him  unon  the  sole  fiTOund  that 
he  did  not  deny  them,  for  the  regularity  of  such  proceedings  prevents  the 
free  interposition  allowed  in  ordinary  conversation.  R.  v.  Turner,  1  Moo. 
C.C.  347;  R.  v.  Mitchell,  17  Cox  C.C.  503;  R.  v.  Coyle,  7  Cox  C.C.  74. 

The  accused  person  may  legally  consent  to  withdraw  or  release  his 
challenge  of  a  juror,  or  to  accept  a  juror  on  his  challenge  beinir  overruled. 
Whelan  v.  Regina,  28  U.C.Q.6.  2.  So  if  the  prisoner  whose  challenge  of  a 
juror  for  favour  has  been  disallowed,  chooses  then  to  challenge  the  juror 
peremptorily,  he  waives  the  benefit  of  any  exception  to  the  disallowance  of 
his  challenge  for  favour.  Whelan  v.  The  Queen,  28  U.C.Q.B..  at  o.  55. 
He  may  consent  to  secondary  evidence  being  given,  or  to  withdraw  a  plea 
of  not  guilty  and  plead  miilty.    Whelan  v.  Regina,  28  U.C.Q.B.  2. 

The  failure  of  prisoner's  counsel  to  object  at  the  trial  to  the  reception 
in  evidence  of  depositions  taken  upon  another  nrosecution,  does  not  re- 
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lieve  the  judne  in  a  cTimina.!  ci3e  from  the  dutv  of  seeiDg  that  proper 
•vidence  onlj  is  placed  before  the  jar?.  R.  v.  Brooks,  11  Can.  Cr.  Cae.  1S8, 
II  O.L.R.  E2fi. 

Code  section  S76  permits  an  admission  of  anj  "fact"  to  be  made  at  tbe 
trial  by  tbe  prisoner  or  his  counsel  so  as  to  dispense  with  proof,  but  the 
section  does  not  apply  to  an  alleged  consent  of  prisoner's  counsel  to  put 
in  evidence  not  properly  receivable  against  the  prisoner.  The  King  *. 
Brooks,  11  Can.  Cr.  Cas.  138,  11  O.L.R.  G25. 

But  on  a  summary  trial  before  a  magiBtTat«  on  a  charge  of  being  an 
inmate  of  a  bawdy-house  it  is  competent  for  the  accused  or  her  counsel  to 
consent  that  tbe  evidence  which  had  been  given  before  the  magistrate 
upon  a  concluded  trial  of  another  person  for  keeping  the  bawdy-hoiue, 
should  be  read  as  evidence  in  the  case.  R.  v.  St.  Clair  (1900),  3  Can. 
Cr.  CftB.  661,  27  Ont.  App.  306. 

Certificate  979*  A  certificate  contaiDing  the  substance  and  effect  only, 

of  former       omitting  tlie  formal  part,  of  the  indictment  and  trial  for  any 
trial  ofin-      offence,  purporting  to  be  signed  by  the  clerk  of  the  court  or 
dictment  for  other  ofBcer  having  the  custody  of  the  records  of  the  court 
pe'j*"?-        whereat  the  indictment  was  tried,  or  among  which  such  Indict- 
ment  has  been  filed,  or  by  the  deputy  of  such  clerk  or  other 
officer,  shall,  upon  the  trial  of  an  indictment  for  perjury  or 
Evidence.       subornation  of  perjury,  be  sufficient  evidence  of  the  trial  of 
such  indictment  without  proof  of  the  signature  or  official  char- 
acter of  the  person  appearing  to  have  signed  the  same.     55-56 
v.,  c.  29,  s.  691. 

Ori^n  of  enocttnenl.] — This  section  ori^oated  with  the  statute  32-33 
Vict.,  (Can.)  ch.  26,  sec.  II,  which  was  adapted  from  the  Imperial  Statutt 
U-15  Vict.,  ch.  100,  sec.  22. 

Offence  of  perjury.] — See  sees.  170  et  seq. 

Proof  of  matteri  of  record.] — On  a  charge  of  perjury  committed  at  th* 
trial  of  an  indictment,  such  trial  and  the  indictment,  verdict,  and  judgment 
therein  must  be  proved  as  matters  of  record.  Such  proof  may  be  given  either 
by  the  production  of  the  orifpnal  record  or  of  an  exemplification  thereof, 
or  by  a  certificate  under  Code  sec.  979  of  the  substance  and  effect  of  tbe 
indictment  and  trial.     R.  v.  Drummond,   10  Can.  Cr.  Caa.  340    (Ont.). 

The  viva  voce  testimony  of  the  clerk  of  assize  and  of  the  official  steao- 
grapfaer  with  the  production  of  the  official  book  of  entry  in  which  the 
clerk  recorded  his  memoranda  of  tbe  proceedings  and  of  the  stenographer's 
notes  of  the  evidence,  are  insufficient  as  legal  proof  of  the  fact  of  the 
former  trial.     Ibid. 

Where  the  proceedings  for  perjury  are  in  the  same  court  aa  that  in 
which  the  alleged  perjurr  was  committed  the  idinutea  of  tbe  nroceedingi 
as  first  entered  in  the  minute  book  of  the  court  produced  br  the  proper 
officer  is  sufficient  evidence  of  the  fact  of  the  former  trial  without  a  for- 
nal  record.     Tooke's  Case.  25   St.  Tr.  447. 

980.  When,  upon  the  trial  of  any  person,  it  becomes  nece&- 
lary  to  prove  that  any  coin  produced  in  evidence  against  such 
)er8on  is  false  or  counterfeit,  it  shall  not  be  necessary  to  prove 
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the  same  to  be  false  and  counterfeit  by  the  evidence  of  any  false  or 
moneyer  or  other  officer  of  His  Majesty's  mint,  or  other  person  counterfeit, 
employed  in  producing  the  lawful  coin  in  His  Majesty's  do- 
minions or  elsewhere,  whether  the  coin  counterfeited  is  current 
coin,  or  the  coin  of  any  foreign  prince,  state  or  country,  mot 
current  in  Canada,  but  it  shall  be  sufficient  to  prove  the  same 
to  be  false  or  counterfeited  by  the  evidence  of  any  witness. 
55-56  v.,  c.  29,  s.  692. 

98  !•  On  the  trial  of  any  person  charged  with  any  of  the  Evidence  on 
offences  mentioned  in  section  five  hundred  and  sixty-nine,  any  proceedings 
letter,  circular,  writing  or  paper  offering  or  purporting  to  offer  [ng^J^ter*- 
for  sale,  loan,  gift  or  distribution,  or  giving  or  purporting  to  feit  money, 
give  information,  directly  or  indirectly,  where,  how,  of  whom 
or  by  what  means  any  counterfeit  token  of  value  may  be  ob- 
tained or  had,  or  concerning  any  similar  scheme  or  device  to 
defraud  the  public,  shall  be  prima  facie  evidence  of  the  fraudu- 
lent character  of  such  scheme  or  device.    55-56  V.,  c.  29,  s.  693. 

982.  A  certificate  containing  the  substance  and  effect  only.  Proof  of 
omitting  the  formal  part,  of  any  previous  indictment  and  con-  previous 
viction  for  any  indictable  offence,  or  a  copy  of  any  summary  ®®^^*®  *^'*- 
conviction,  purporting  to  be  signed  by  the  clerk  of  the  court  or 
other  officer  having  the  custody  of  the  records  of  the  court  before 
which  the  offender  was  first  convicted,  or  to  which  such  sum- 
mary conviction  was  returned,  or  by  the  deputy  of  such  clerk 
or  officer,  shall,  upon  proof  of  the  identity  of  the  person  of  the 
offender,  be  sufficient  evidence  of  such  conviction  without  proof 
of  the  signature  or  official  character  of  the  person  appearing  to 
have  signed  the  same.    55-56  V.,  c  29,  s.  694. 

Proof  of  previous  oonmotion.] — ^The  date  of  the  information  upon  which 
a  summary  conviction  is  based  may  properly  be  included  in  the  conviction 
itself  although  it  is  no  longer  essential  for  the  purpose  of  upholding  the 
conviction. 

A  previous  conviction  may  be  proved  (a)  by  the  production  from  the 
proper  custody  of  the  conviction  itself,  or  (b)  by  a  copy  of  the  conviction 
certified  by  the  clerk  of  the  peace  or  other  officer  having  charge  of  the 
record  of  same.  R.  v.  Y^veley  (1838),  8  A.  A  E.  806;  R.  v.  Ward  (1834), 
6  C.  A  P.  366. 

If  the  certificate  or  exemplification  be  that  of  a  court  having  a  seal  it 
must  be  certified  under  such  seal;  if  the  proceedings  to  be  certified  be 
before  a  justice  of  the  peace  or  coroner,  the  proceeding  may  be  certified 
under  the  hand  or  seal  of  such  justice  or  coroner;  and,  if  any  such  court, 
justice  or  coroner  has  no  seal,  or  so  certifies,  then  a  copy  purporting  to 
be  certified  under  the  signature  of  a  judge  or  presiding  magistrate  of  such 
court  or  of  such  justice  or  coroner  is  admissible  without  any  proof  of  the 
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authenticity  of  such  aif^natur^  or  other  proof  whatsoever.     Canada  Eti- 
dence  Act,  R.S.G.  ch.  145,  sec.  23. 

The  question  whether  the  defendant  had  been  previously  convicted  or 
not  is  within  the  jurisdiction  of  the  magistrate  on  a  charge  for  a  second 
offence  in  a  summary  conviction  matter,  and  his  findini;  thereon  on  com- 
petent evidence  is  conclusive.     R.  v.  Brown,  16  Ont.  R.  41. 

It  is  said  that  where  no  particular  circumstance  tends  to  raise  a 
question  as  to  the  party  being  the  same,  identity  of  name  is  in  civil  cases 
something  from  which  an  inference  of  identity  may  be  drawn  in  proof  of 
a  signature  to  a  document,  but  that,  in  a  criminal  case,  the  mere  fact 
that  a  person  of  the  same  name  as  the  prisoner  signed  a  document,  or 
the  like,  would  not  be  considered  sufficient.  Russell  on  Crimes,  6th  ed. 
(1896),  vol.  3  (n).  Section  982  expressly  refers  to  "proof  of  identity  of 
the  person,"  but  it  has  been  held  that  where  the  name  and  description  is 
the  same,  a  presumption  of  identity  arises,  which  throws  the  onus  on  the 
accused  to  disprove  the  same.  Ex  p.  Dugan,  32  N.B.R.  98,  R.  v.  Clark, 
15  O.R.  49;  R.  v.  Batson,  12  Can.  Cr.  Cas.  62.  But  qu«re  whether  such 
construction  gives  full  force  to  the  words  of  the  section. 

In  the  Irish  case  of  R.  v.  Ellen  Murtagh  (1854),  6  Cox  C.C.  447,  the 
prisoner  was  indicted  for  a  misdemeanour  in  making  a  false  declaration, 
before  a  magistrate.  The  magistrate,  who  had  taken  the  declaration,  and 
a  clerk  from  the  police  office,  were  examined,  and  proved  that  the  declar- 
ation produced  was  made  by  a  woman  describing  herself  as  Ellen  Murtagh. 
and  who  signed  by  making  her  mark  on  it,  but  were  unable  to  identity 
the  prisoner.  It  was  attempted  to  prove  identity  by  means  of  alleged  ad- 
missions in  prisoner's  examination  upon  a  subsequent  statutory  inquiry 
under  oath,  but  such  being  held  inadmissible  it  was  held  there  was  no 
evidence  to  support  the  indictment. 

A  defendant  in  a  criminal  case  tendering  himself  as  a  witness  on  his 
own  behalf  is  subject  on  cross-examination  to  be  questioned  as  to  whether 
he  has  been  convicted  of  any  offence,  and  upon  being  so  questioned,  if  he 
either  denies  the  fact  or  refuses  to  answer,  the  opposite  party  may  prove 
such  conviction;  and  a  certificate  under  diode  sec.  982  will  upon  proof  of 
the  identity  of  the  witness  as  such  convict,  be  sufficient  evidence  of  his 
conviction,  without  proof  of  the  signature  or  the  official  character  of  the 
person  appearing  to  have  si^ed  the  certificate.  Can.  Evid.  Act,  sec.  12; 
Phipson  on  Evidence*  2nd  ed.  164. 

A  witness  may  be  cross-examined  as  to  whether  he  has  been  convicted 
of  any  offence,  i.e.,  a  criminal  offence.  If  he  denies  it  or  refuses  to  ans- 
wer the  cross-examining  party  may  prove  such  conviction  as  affecting  bis 
credit  although  the  fact  of  the  conviction  may  be  wholly  irrelevant  to  the 
issue.     Ward  v.  Sinfield,  49  L.J.C.P.  696. 

Where  the  depositions  and  record  of  proceedinsrs  before  the  magistrate 
for  a  second  offence  under  the  Ontario  Liquor  License  Act  did  not  disclose 
any  evidence  or  submission  of  a  prior  conviction,  leave  was  refused  on 
habeas  corpus  to  supplement  the  proof  by  affidavits  shewing  that  such  evi- 
dence was  m  fact  fjriven  or  admission  made.  R.  v.  Farrell  ( 1907 ) ,  12  Can. 
€r.  Cas.  524,  15  O.L.R.  100. 

The  omission  of  the  magistrate  to  ask  the  accused  on  a  charge  of  a 
second  or  subsequent  offence,  whether  he  had  been  previpusly  convicted 
does  not  deprive  him  of  jurisdiction  to  receive  proof  of  the  prior  con- 
viction. R.  V.  Wallace,  4  Ont.  R.  127,  per  Armour,  J.;  R.  v.  Brown,  16 
Ont.  R.  41, 

It  has  been  held  that  the  magistrate  cannot  act  on  his  own  personal 
knowledge  of  identity.     R.  v.  Herrell   (No.  1),  ICan.  Cr.  Cas.  510. 
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988.  The  trial  of  any  woman  charged  with  the  murder  Evidence  at 
of  any  issue  of  her  body,  male  or  female,  which  being  bom  alive  ^^?l^®^ 
would,  by  law,  be  bastard,  shall  proceed  and  be  governed  byniurder. 
such  and  the  like  rules  of  evidence  and  presumption  as  are  by 
4aw  used  and  allowed  to  take  place  in  respect  to  other  trials  for 
murder,    55-56  V.,  c.  29,  s.  697. 

984.  To  prove  the  age  of  a  boy,  girl,  child  or  young  person  Proof  of  agp 
for  the  purposes  of  sections  two  hundred  and  eleven,  two  hun-  ^^^^^'  ^^'• 
dred  and  fifteen,  two  hundred  and  forty-two,  two  hundred  and 
-forty-three,  two  hundred  and  forty-five,  two  hundred  and  ninety- 
four,  three  hundred  and  one,  three  hundred  and  two,  three  hun- 
dred and  fifteen  and  three  hundred  and  sixteen,  any  entry  or  Entry  or 
record  by  an  incorporated  society  or  its  officers  having  had  the  '«»r(l. 
control  or  care  of  the  boy,  girl,  child  or  young  person  at  or 
about  the  time  of  the  boy,  girl,  child  or  young  person  being 
brought  to  Canada,  if  such  entry  or  record  has  been  made  be- 
fore the  alleged  ofl?ence  was  committed,  shall  be  prima  facie  evi- 
dence of  such  age. 

2.  In  the  absence  of  other  evidence,  or  by  way  of  corrobora-  inference  as 
tion  of  other  evidence,  the  judge,  or,  in  cases  where  an  oflfender  *o  *(?«  ^^^^ 
is  tried  with  a  jury,  the  jury  before  whom  an  indictment  for  *^^^*'^*°**^* 
the  offence  is  tried,  or  the  justice  before  whom  a  preliminary 
inquiry  thereinto  is  held,  may  infer  the  age  from  the  appearance 
of  the  boy,  girl,  child  or  young  person.    63-64  V.,  c.  46,  s.  3. 

Origin  of  enactment,] — This  section  was  intended  to  facilitate  proof  of 
age,  particularly  in  the  cases  of  children  coming  from  abroad  in  charge  of 
charitable  institutions,  for  registers  or  other  proof  of  date  of  birth  are 
not  usually  available  in  such  cases.  It  was  introduced  as  an  amendment 
to  the  former  Code  in  1900  as  sec.  701A. 

Proof  of  age.] — ^A  register  is  evidence  of  the  particular  transaction 
which  it  was  the  officer's  duty  to  record,  even  though  he  had  no  personal 
knowledge  of  its  occurrence.  Doe  v.  Andrews,  16  Q.B.D.  756.  But  it  is 
doubtful  how  far  a  register  can  be  received  to  prove  incidental  particulars 
regarding  the  main  transaction^  even  where  these  are  required  by  law  to  be 
included  in  the  entry.  Phipson  Evid.,  2nd  ed.,  317;  Huntley  v.  Donovan, 
15  Q.B.  96. 

Proof  of  the  date  of  birth  may  be  made  from  the  recollection  of  a 
person  then  present.  R.  v.  Nicholls  (1867),  10  C.C.  476;  but  not  by  the 
testimony  of  the  person  himself.  R.  v.  Rishworth,  2  Q,B.  476.  And  the 
oral  testimony  of  a  father  who  was  absent  for  a  few  days  at  the  time  of 
the  birth  and  was  only  told  of  it  on  his  return  was  held  insufficient  to 
fix  the  date  where  a  very  few  days'  difference  would  be  material  to  the 
case.     R,  v.  Wedge   (1832),  5  C.  &  P.  298. 

Where  the  charge  was  one  of  cruelty  to  children  under  sixteen  the 
testimony  of  a  school  teacher  that  the  children  attended  her  school  and 
that  she  believed  they  were  under  sixteen  was  held  admissible,  ns  well  as 
similar  evidence  by  policemen  and  others  who  had  seen  the  children.  R. 
V.  Cox,  [1898]   1  Q.B.  179,   14  Times  L.R.  122,  18  Cox  672. 


778 


[§  985] 


Cribcinal  Code. 


Part  XIX. 


The  certified  copy  of  an  entry  in  a  re^ster  of  births  kept  pursuant  to 
a  statute  is  evidence,  not  merely  of  the  fact  of  birth,  but  of  birth  on  the 
date  therein  mentioned.     In  re  Goodrich^  Payne  v.  Bennett  (1904),  P.  138. 

Presence  of  985.  When  any  cards,  dice,  balls,  counters,  tables  or  other 

^faraments      instruments  of  gaming  issed  in  playing  any  unlawful  game  are 

proof  of  gam-  found  in  any  house,  room,  or  place  suspected  to  be  used  as  a 

ing  character  common  gaming  house,  and  entered  under  a  warrant  or  order 

o^»«-        issued  under  this  Act,  or  about  the  person  of  any  of  those  who 

are  found  therein,  it  shall  be  prima  facie  evidence,  on  the  trial 

of  a  prosecution  under  section  two  hundred  and  twenty-eight  or 

section  two  hundred  and  twenty-nine,  that  such  house,  room  or 

place  is  used  as  a  common  gaming  house,  and  that  the  persons 

found  in  the  room  or  place  where  such  instruments  of  gaming 

are  found  were  playing  therein,  although  no  play  was  actually 

going  on  in  the  presence  of  the  officer  entering  the  same  under 

such  warrant  or  order,  or  in  the  presence  of  the  persons  by 

whom  he  is  accompanied.    63-64  V.,  c.  46,  b.  3. 

Section  085  of  the  Code  has  no  application  to  a  charge  under  sec. 
236  for*  selling  lottery  tickets.  R.  v.  Hong  Guev  (1907).  12  Can.  Cr.  Caa. 
366    (B.C.). 

Common  gaming  hoiise.] — See  sees.  226,  228-230,  and  641. 

986.  In  any  prosecution  under  section  two  hundred  and 
twenty-eight  for  keeping  a  common  gaming  house,  or  under 
section  two  hundred  and  twenty-nine  for  playing  or  looking  on 
while  any  other  person  is  playing  in  a  common  gaming  house, 
it  shall  be  prima  facie  evidence  that  a  house,  room  or  place  is 
used  as  a  common  gaming  house,  and  that  the  persons  found 
therein  were  unlawfully  playing  therein, — 

(a)  if  any  constable  or  officer  authorized  to  enter  such  house, 
room  or  place,  is  wilfully  prevented  from,  or  obstructed  or 
delayed  in  entering  the  same  or  any  part  thereof;  or, 

(b)  if  any  such  house,  room  or  place  is  found  fitted  or  pro- 
vided with  any  means  or  contrivance  for  unlawful  gaming, 
or  with  any  means  or  contrivance  for  concealing,  removing 
or  destroying  any  instruments  of  gaming.  63-64  V.,  c,  46, 
s.  3. 


Eyidenoe  of 

gaming 

house. 


Obstruction 
of  constable. 


Fitted  for 
gaming  or 
for  conceal- 
ing instru- 
ments. 


Evidence  of  987.  Whenever,  on  the  trial  of  a  person  charged  with  making 

ft^ks  M^      an  agreement  for  the  sale  or  purchase  of  shares,  goods,  wares 

merchandise,  or  merchandise  in  the  manner  set  forth  in  section  two  hundred 

and  thirty-one,  it  is  established  that  the  person  so  charged  has 

made  or  signed  any  such  contract  or  agreement  of  sale  or  pur- 
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chase,  or  has  acted,  aided  or  abetted  in  the  makiBg  or  signing 
thereof,  the  burden  of  proof  of  the  bona  fide  intention  to  acquire 
or  to  sell  such  goods,  wares  or  merchandise,  or  to  deliver  or  to 
receive  delivery  thereof,  as  the  case  may  be,  shall  rest  upon 
the  person  so  charged.    55-56  V.,  c.  29,  s.  704. 

988.  In  any  prosecution,  proceeding  or  trial  for  stealing  Evidence  of 
ores  or  minerals  the  possession,  contrary  to  the  provisions  o^**®^^**][^* 
any  law  in  that  behalf,  of  any  smelted  gold  or  silver,  or  any 
gold-bearing  quartz,  or  any  unsmelted  or  otherwise  unmanu- 
factured gold  or  silver,  by  any  operator,  workman  or  labourer 
actively  engaged  in  or  on  any  mine,  shall  be  prima  facie  evi- 
dence that  the  same  has  been  stolen  by  him.  55-56  Y.,  c.  29, 
s.  707. 

989*  In  any  criminal  prosecution,  proceeding  or  trial,  the  Eyidenoe  of 
presence  upon  any  cattle  of  a  brand  or  mark,  which  is  duly  JTSS®*^*^  ^^ 
recorded  or  registered  under  the  provisions  of  any  Act,  ordin- 
ance or  law,  shall  be  prima  facie  evidence  that  such  cattle  are 
the  property  of  the  registered  owner  of  such  brand  or  mark. 

2.  When  a  person  is  charged  with  theft  of  cattle,  or  with  an  Poflaesaion 
offence  under  paragraph  (a)  or  paragraph  (b)  of  section  three  ^'.^^J^^®  , 
hundred  and  ninety-two  respecting  cattle,  possession  by  such  prima  fade 
person  or  by  others  in  his  employ  or  on  his  behalf  of  such  cattle  evidence  of 
bearing  such  a  brand  or  mark  of  which  the  person  charged  is  not  ^^®^^- 
the  registered  owner,  shall  throw  upon  the  accused  the  burden 
of  proving  that  such  cattle  came  lawfully  into  his  possession  or 
into  the  possession  of  such  others  in  his  employ  or  on  his  behalf, 
unless  it  appears  that  such  possession  by  others  in  his  employ 
or  on  his  behalf  was  without  his  knowledge  and  without  his 
authority,  sanction  or  approval.    1  B.  VII.,  c.  42,  s.  2. 

Any  Act,  ordinance  or  law,] — ^This  section  adopts  as  prima  facie 
eridence  of  ownership  the  registration  under  the  cattle  branding  statutes 
of  the  various  provinces. 

The  practice  of  branding  has  become  the  recognized  mode  of  marking 
animals  so  that  the  owner  may  recognize  them,  and  so  widely  used  is  it 
that  it  has  become  almost  the  onlv  means  employed  for  that  purpose. 
R.  V.  Forsythe  (1900),  5  Can.  Cr.  Cas.  475,  per  McGuire,  J. 

See  sees.  369  and  392. 

990.  In  any  prosecution,  proceeding  or  trial  for  any  offence  Evidence  of 
under  section  three  hundred  and  ninety-four  a  timber  mark,  p.^^P^^^y  ^'^ 
duly  registered  under  the  provisions  of  the  Timber  Marking 
Act,  on  any  timber,  mast,  spar,  saw-log  or  other  description  of 
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lumber,  shall  be  prima  fade  evidence  that  the  same  is  the 
property  of  the  registered  owner  of  such  timber  mark. 
Possession  2.  Possession  by  the  accused,  or  by  others  in  his  employ  or 

of  timber  q^  j^jg  behalf,  of  any  such  timber,  mast,  spar,  saw-log  or  other 
prima  facie  description  of  lumber  so  marked,  shall,  in  all  cases,  throw  upon 
evidence  of  him  the  burden  of  proving  that  such  timber,  mast,  spar,  saw- 
theft.  iQg  Qp  other  description  of  lumber  came  lawfully  into  his  pos- 
session, or  into  the  possession  of  such  others  in  his  employ  or  on 
his  behalf.    55-56  V.,  c.  29,  s,  708. 

Evidence  of         991.  In  any  prosecution,  proceeding  or  trial  under  sections 
enlistment  in  f Q^p  hundred  and  thirty-three  to  four  hundred  and  thirty-seven 
p^llc^stores.  inclusive  for  oflfences  relating  to  public  stores,  proof  that  any 
soldier,  seaman  or  marine  was   actually   doing  duty  in  His 
Majesty's  service  shall  be  prima  facie  evidence  that  his  enlist- 
ment, entry  or  enrolment  has  been  regular. 
Presumption       2.  If  the  person  charged  with  the  offence  relating  to  public 
when  accused  stores  mentioned  in  section  four  hundred  and  thirty-five  was, 

dealer  in 

stores.  ^^  ^^6  ^^^6  &^  which  the  offence  is  charged  to  have  been  com- 

mitted, in  His  Majesty's  service  or  employment,  or  a  dealer  in 
marine  stores,  or  a  dealer  in  old  metals,  knowledge  on  his  part 
that  the  stores  to  which  the  charge  relates  bore  the  marks 
described  in  section  four  hundred  and  thirty-two  shall  be  pre- 
sumed until  the  contrary  is  shown.    55-56  V.,  c.  29,  s.  709. 

See  sees.  433-437*. 

Evidence  in  992.  In  any  prosecution,  proceeding  or  trial  for  any  offence 
cases  of  under  Part  VII.  relating  to  fraudulent  marks  on  merchandise, 
marks  on  '^  ^^^  evidence  relates  to  imported  goods,  evidence  of  the  port  of 
merchan-  shipment  shall  be  prima  facie  evidence  of  the  place  or  country 
dise.  j^  which  the  goods  were  made  or  produced.     55-56  V.,  c.  29, 

s.  710. 

See  sees.  486-495. 

Proceedings  998.  When  proceedings  are  taken  against  any  person  for 
against         having  received  goods  knowing  them  to  be  stolen,  or  for  having 

receivers.        •     v«  •         ^  i  m  ••■  i.        •  . 

m  his  possession  stolen  property,  evidence  may  be  given,  at  any 
stage  of  the  proceedings,  that  there  was  found  in  the  possession 
Possession  of  of  such  person  other  property  stolen  within  the  precedhig  period 
propertv^^'*    of  twelve  months,  and  such  evidence  may  be  taken  into  consider- 
ation for  the  purpose  of  proving  that  such  person  knew  the 
property  which  forms  the  subject  of  the  proceedings  taken 
Notice.  against  him  to  be  stolen,  if  not  less  than  three  days*  notice  in 
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writing  has  been  given  to  the  person  accused  that  proof  is 
intended  to  be  given  of  such  other  property,  stolen  within  the 
preceding  period  of  twelve  months,  having  been  found  in  his 
possession. 

2.  Such  notice  shall  specify  the  nature  or  description  of  such  Contents  of 
other  property,  and  the  person  from  whom  the  same  was  stolen,  '^o**^^- 
65-56  v.,  c.  29,  s.  716. 

Finding  other  stolen  goods  in  receiver's  possessionJ] — ^This  sectibn  does 
not  apply  to  admit  proof  in  respect  of  other  property  stolen  within  the 
twelve  months  and  disposed  of  by  the  prisoner;  it  must  be  found  in  his 
possession  at  the  time  when  he  was  found  in  possession  of  the  property  in 
respect  of  which  the  charge  is  laid.  R.  v.  Carter  (1884),  12  Q.B.D.  522; 
R.  V.  Dra^e  (1878),  14  Cox  85;  although  other  stolen  property  oould  be 
shewn  to  have  been  disposed  of  by  him  within  that  period  at  half  its  value. 
R,  V.  Drage  (1878),  14  Cox  C.C.  85. 

This  section  is  similar  to  the  Imperial  Act,  34-35  Vict.,  ch,  112,  sec.  19. 
It  would  appear  not  to  extend  to  admit  such  evidence  in  respect  of  a  charge 
of  theft  although  joined  in  the  same  indictment  with  a  charge  of  receiving. 
Iq  sueh  a  case  arising  under  the  English  statute  the  prosecution  was  not 
allowed,  on  an  indictment  charging  both  stealing  and  receiving,  to  give 
evidence  of  other  stolen  property  found  in  the  prisoner's  possession  at  the 
same  time  as  that  which  was  the  subject  of  the  indictment.  Anon.  June 
22nd,  1898,  33  L.J.  (Eng.)  365. 

Apart  from  the  provisions  of  this  section  other  instances  of  receiving 
similar  goods  which  had  been  stolen  from  the  same  party  may  be  proved. 
R,  V.  Dunn  (1826),  1  Mood.  C.C.  146;  R.  v.  Davis  (1833),  6  C.  A  P.  177; 
R,  V.  NichoUs   (1858),  1  F.  &  F.  51. 

Upon  an  indictment  charging  the  prisoners  with  stealing  certain  arti- 
cles and  receiving  them  well  knowing  them  to  have  been  stolen,  is  not  ad- 
missible evidence  of  their  possession  of  other  property  alleged  to  have 
been  stolen  within  the  preceding  twelve  months,  without  proof  that. such 
property  had  been  stolen.     R.  v.  Girod,  22  Times  L.R.  720. 

994.  When  proceedings  are  taken  against  any  person  for  Receiving 
having  received  goods  knowing  them  to  be  stolen,  or  for  having  stolen 
in  his  possession  stolen  property,  and  evidence  has  been  given  ^*^°  '' 
that  the  stolen  properly  has  been  found  in  his  possession,  then  Possession. 
if  such  person  has,  within  five  years  immediately  preceding, 
been  convicted  of  any  offence  involving  fraud  or  dishonesty, 
evidence  of  such  previous  conviction  may  be  given  at  any  stage  Previous 
of  the  proceedings,  and  may  be  taken  into  consideration  for  conviction, 
the  purpose  of  proving  that  the  person  accused  knew  the  pro- 
perty which  was  proved  to  be  in  his  possession  to  have  been 
stolen,  if  not  less  than  three  days'  notice  in  writing  has  been  Notice, 
given  to  the  person  accused  that  proof  is  intended  to  be  given 
of  sueh  previous  conviction. 

2.  It  shall  not  be  necessary,  for  the  purposes  of  this  section,  Need  not  be 
to  charge  in  the  indictment  the  previous  conviction  of  the  person  charged  in 
so  accused.    55-56  V.,  c.  29,  s.  717.  indictment, 
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Proof  of  guilty  knoioledge,^ — Service  of  the  notice  and  proof  of  a  pxe- 
yiouB  conviction  does  not,  however,  dispense  with  the  necessity  of  proving 
that  the  prisoner  knew  that  the  goods  had  been  stolen,  but  is  merely  a 
circumstance  to  be  taken  into  consideration  in  conjunction  with  other 
evidence  tending  to  prove  guilty  knowledge.  R.  v.  Davis  (1870),  L.R.  1 
C.C.R.  272.    And  see  sec.  390. 


Evidence  taken  apart  from.Trial. 

Evidence  of         995.  Whenever  it  is  made  to  appear  at  the  instance  of  the 

da^^ously  Crown,  or  of  the  prisoner  or  defendant,  to  the  satisfaction  of 

ill  may  be      a  JTidge  of  a  superior  court,  or  a  judge  of  a  county  court  having 

taken  under   criminal  jurisdiction,  that  any  person  who  is  dangerously  ill, 

and  who,  in  the  opinion  of  some  licensed  medical  practitioner, 

is  not  likely  to  recover  from  such  illness,  is  able  and  willing  to 

give  material  information  relating  to,  any  indictable  offence, 

or  relating  to  any  person  accused  of  any  such  offence,  such 

judge  may,  by  order  under  his  hand,  appoint  a  commissioner 

to  take  in  writing  the  statement  on  oath  or  affirmation  of  such 

person. 

Evidence  to         2.  Such  commissioner  shall  take  such  statement  and  shall 

proper  ^cer  Subscribe  the  same  and  add  thereto  the  names  of  the  persons, 

when  trial     if  any,  present  at  the  taking  thereof,  and  if  the  deposition 

outstanding,  relates  to  any.  indictable  offence  for  which  any  accused  person 

is  already  committed  or  bailed  to  appear  for  trial,  shall  transmit 

the  same,  with  the  said  addition,  to  the  proper  officer  of  the 

court  at  which  such  accused  person  is  to  be  tried. 

In  other  3.  In  every  other  case  he  shall  transmit  the  same  to  the  clerk 

^J^  ^         of  the  peace  of  the  county,  division  or  city  in  which  he  has  taken 

the  peace,      the  same,  or  to  such  other  officer  as  has  charge  of  the  records 

and  proceedings  of  a  superior  court  of  criminal  jurisdiction 

in  such  county,  division  or  city. 

Evidence  to         4.  Such  clerk  of  the  peace  or  other  officer  shall  preserve  the 

be  kept  for     ^^jj^q  qj^^  fiig  n  of  record,  and  upon  the  order  of  the  court  or  a 

judge  transmit  the  same  to  the  proper  officer  of  the  court  where 

the  same  shall  be  required  to  be  used  as  evidence.     55-56  V., 

c.  29,  s.  681. 

Power  to  hold  court  by  consent  where  witness  is."] — ^At  the  trial  of  an 
indictable  offence,  the  presiding  judge  may  with  the  consent  of  the  counsel 
for  the  Crown  and  for  the  prisoner  respectively,  adjourn  the  hearing  to  a 
private  house  within  the  same  county  for  the  purpose  of  taking  there  the 
evidence  of  a  witness  who  is  too  ill  to  be  moved  therefrom,  and  may  order 
that  the  court  and  jury  proceed  there  for  that  purpose.  The  prisoner  is 
bound  by  the  consent  of  his  counsel  in  such  a  matter  which  does  not  go 
to  the  jurisdiction  of  the  court.  The  King  v.  Rogers  (1002),  6  Can.  &. 
Cas.  419,  736  N.B.R.  1. 


Part  XIX.  Criminal  Code.  [§996]  783 

996.  Whenever  a  prisoner  in  actual  custody  is  served  with  Presence  of 
or  receives  notice  of  an  intention  to  take  the  statement  mention-  Prisoner 

woen  such 

ed  in  the  last  preceding  section  the  judge  who  has  appointed  evidence  is 
the  commissioner  may,  by  an  order  in  writing,  direct  the  ojfficer  taken. 
or  other  person  having  the  custody  of  the  prisoner  to  convey 
him  to  the  place  mentioned  in  the  said  notice  for  the  purpose  of 
being  present  at  the  taking  of  the  statements;  and  such  officer 
or  other  person  shall  convey  the  prisoner  accordingly,  and  the 
expenses  of  such  conveyance  shall  be  paid  out  of  the  funds 
applicable  to  the  other  expenses  of  the  prison  from  which  the 
prisoner  has  been  conveyed.    55-56  V.,  c.  29,  s.  682. 

997.  Whenever  it  is  made  to  appear,  at  the  instance  of  the  Eridenoe 
Crown,  or  of  the  prisoner  or  defendant,  to  the  satisfaction  of  ^^^^^  ^f 
the  judge  of  any  superior  court,  or  the  judge  of  a  county  court  Canada 
having  criminal  jurisdiction,  that  any  person  who  resides  out  under 

of  Canada  is  able  to  give  material  information  relating  to  any  «>m™"»»o»' 
indictable  offence  for  which  a  prosecution  is  pending,  or  relat-    * 
ing  to  any  person  accused  of  such  offence,  such  judge  may,  by 
order  under  his  hand,  appoint  a  commissioner  or  commissioners 
to  take  the  evidence,  upon  oath,  of  such  person. 

2.  Until  otherwise  provided  by  rules  of  court,  the  practice  Rules  and 
and  procedure  in  connection  with  the  appointment  of  commis-  practice  ^ 
sioners,  under  this  section,  the  taking  of  depositions  by  such  other  cases, 
commissioners,  and  the  certifying  and  return  thereof,  and  the 

use  of  such  depositions  as  evidence,  shall  be  as  nearly  as  prac- 
ticable the  same  as  those  which  prevail  in  the  respective  courts 
in  connection  with  like  matters  in  civil  causes. 

3.  The  depositions  taken  by  such  commissioners  may  be  used  Depositions 
as  evidence  at  the  trial,  evidence. 

4.  Subject  to  such  rules  of  court  or  to  the  practice  or  pro- May  be  read 
cedure  aforesaid,  such  depositions  may,  by  the  direction  of  the  ^^^^^  grand 
presiding  judge,  be  read  in  evidence  before  the  grand  jury. 

55-56  v.,  c.  29,  s.  683 ;  58-59  V.,  c.  40,  s.  1 ;  63-64  V.,  c.  46,  s.  3. 

Origin  of  enaotmeni,] — Section  997  is  derived  from  63  Vict.  ( Can. ) ,  ch. 
37,  sec.  23,  and  amendments  thereto. 

Evidence  under  commiseion.'] — ^An  order  may  be  made  under  Code  sec. 
007  for  taking  in  Canada,  under  commission,  the  evidence  of  a  material 
witness  who  ordinarily  resides  out  of  Canada,  but  who  is  temporarily 
within  the  jurisdiction  and  about  to  return  to  his  own  country.  The  King 
Y.  Baskett  (1902),  6  Can.  Cr.  Cas.  61. 

A  commission  to  take  evidence  in  a  foreign  country  for  use  upon  a 
prosecution  for  an  indictable  offence  may  be  ordered  under  Code  sec.  997 
while  the  preliminary  enquiry  is  pending.  R.  y.  Verral  (1895),  6  Can. 
Cr.  Cas.  326,  17  P.R.   (Ont.)  61. 
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The  evidence  taken  under  commission  is  admissible  as  well  at  the  pre- 
liminary enquiry  as  before  the  grand  jury  and  at  the  trial  of  the  indict- 
ment when  found.  The  order  should  provide  for  the  return  of  the  com- 
mission into  the  court  from  which  it  issues  and  should  not  direct  a  trans- 
mission of  the  evidenoe  b^  the  commissioner  to  the  magistrate  holding  the 
preliminary  enquiry.     Ibid. 

The  application  of  the  procedure  in  civil  cases  by  the  second  sub-section 
does  not  confer  a  like  right  of  appeal  as  in  civil  cases  from  the  order 
appointing  the  commissioners.    R.  v.  Johnson  (1892),  2  B.C.R.  87. 

Any  evidence  taken  under  commission  may  be  objected  to  at  the  trial  on 
the  ground  of  the  irregularity  of  the  commissioners'  appointment.    Ibid. 

A  commission  to  take  the  evidence  of  witnesses  abroad  in  a  libel  prose- 
cution is  properly  ordered  at  the  trial  where  the  evidence  relates  wholly  to 
a  plea  of  iustification  just  entered  of  record.  R.  v.  Nichol  (1898),  5  Can. 
Cr.  Cas.  31   (B.C.). 

An  order  for  a  commission  to  take  such  evidence  should  not  be  made 
in  such  case  before  plea.    Ibid. 

In  British  Columbia,  following  the  practice  there  in  civil  cases,  the 
costs  of  taking  evidence  under  commission  abroad  on  behalf  of  the  defen- 
dant in  a  prosecution  for  criminal  libel  cannot  be  taxed  against  the  prose- 
cutor unless  such  evidence  was  used  at  the  trial.  R.  v.  Nichol  (1901), 
6  Can.  Cr.  Cas.  8. 

Admission  on  Trial  of  Evidence  Previously  Taken, 

Deposition  998«  If  the  statement  of  a  sick  person  has  been  taken  by  a 

in^evidence.    commissioner  as  provided  in  section  nine  hundred  and  ninety- 

.five,  and  upon  the  trial  of  any  offender  for  any  offence  to  which 

the  same  relates,  the  person  who  made  the  statement  is  proved  to 

.  be  dead,  or  if  it  is  proved  that  there  is  no  reasonable  probability 

that  such  person  will  ever  be  able  to  attend  at  the  trial  to  give 

evidence,   such  statement  may,   upon   the   production    of  the 

judge's  order  appointing  the  commissioner,  be  read  in  evidence, 

either  for  or  against  the  accused,  without  further  proof  thereof, 

if  the  same  purports  to  be  signed  by  the  commissioner  by  or 

before  whom  it  purports  to  have  been  taken,  and  it  is  proved 

Notice  of       to  the  satisfaction  of  the  court  that  reasonable  notice  of  the 

rSiTd  op.  intention  to  take  such  statement  was  served  upon  the  person, 

portunityof  whether  prosecutor  or  accused,  against  whom  it  is  proposed  to 

crosg-exam-    \^q  jgad  in  evidence,  and  that  such  person  or  his  counsel  or 

ma  ion.         solicitor  had,  or  might  have  had,  if  he  had  chosen  to  be  present, 

full  opportunity  of  cross-examining  the  person  who  made  the 

same.    55-56  V.,  c.  29,  s.  686. 

Notice  to  he  served.] — It  must  be  proved  that  reasonable  notice  of  tak- 
ing the  deposition  was  served,  thereby  implying  that  the  notice  should  be 
in  writing.    R;  v.  Shurmer,  17  Q.B.D.*  323. 

Deposition  999«  If  upon  the  trial  of  an  accused  person  such  facts  are 

onprehm-      proved  upon  oath  or  affirmation  that  it  can  be  reasonably  in- 
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ferred  therefrom  that  any  person,  whose  evidence  was  given  inary 
at  any  former  trial  upon  the  same  charge  or  whose  deposition  ^''^"{'^  ^ 
has  been  theretofore  taken  in  the  investigation  of  the  charge  jj|  evidence 
against  such  accused  person,  is  dead,  or  so  ill  as  not  to  be  able  in  certain 
to  travel,  or  is  absent  from  Canada,  and  if  it  is  proved  that  such  ®^®'^^' 
evidence  was  given  or  such  deposition  was  taken  in  the  presence 
of  the  person  accused,  and  that  he  or  his  counsel  or  solicitor  if 
present  had  a  full  opportunity  of  cross-examining  the  witness, 
then  if  the  evidence  or  deposition  purports  to  be  signed  by  the 
judge  or  justice  before  whom  the  same  purports  to  have  been 
taken,  it  shall  be  read  as  evidence  in  the  prosecution,  without 
further  proof  thereof,  unless  it  is  proved  that  such  evidence  or 
deposition  was  not  in  fact  signed  by  the  judge  or  justice  pur- 
porting to  have  signed  the  same.    63-64  V.,  c.  46,  s.  3. 

At  common  law.] — ^At  common  law  the  deposition  on  the  preliminary 
enquiry  was  admissible  at  the  trial  if  the  witness  had  died,  or  was  per- 
manently insane  or  waa  kept  away  by  the  prisoner,  or  if  the  witness  were 
so  ill  that  there  is  no  probability  that  he  will  ever  be  able  to  attend.  R. 
V.  Scaife,  20  L.J.M.C.  229;  R.  v.  Hamilton,  16  U.C.C.P.  340;  R.  v.  Stock- 
ley,  1  East  P.C.  310;  Russell  on  Crimes,  page  889. 

He  or  his  counsel.] — ^The  word  "he"  which  was  struck  out  of  the  Crim- 
inal Code  of  1892,  by  the  Code  Amendment  Act  of  1900,  has  been  re-in- 
serted on  the  revision  of  1906,  and  the  evidence  may  be  used  if  the  other 
conditions  of  the  section  are  complied  with  although  the  accused  is  not 
represented  by  counsel. 

Using  depositions  as  evidence.'] — The  original  statute  23-33  Vict.,  ch. 
30,  sec.  30,  was  passed  to  prevent  the  obstruction  of  justice  by  the  absence 
of  witnesses.  The  question  as  to  whether  or  nol  the  witness  is  unable  to 
travel  must  in  the  main  be  left  to  the  judgment  and  discretion  of  the  trial 
judge.  R.  V.  Wellings  (1878),  L.R.  3  Q.B.D.  42;  R.  v.  Stephenson  (1862), 
L.  k  C.  167.  And  the  same  rule  will  be  applied  where  the  absence  from 
Canada  is  not  positively  proved  but  is  a  matter  of  inference  from  circum- 
stances.   R.  V.  Nelson  (1882),  1  Ont.  R.  500. 

Evidence  of  a  custom's  clerk  that  the  captain  of  a  schooner  had  cleared 
from  a  Canadian  port  a  week  before  the  trial  is  not^  sufficient  evidence  of 
his  being  out  of  Canada  to  satisfy  this  section.  R.  v.  Morgan  (1893),  2 
B.C.R.  329.  Semble,  there  should  have  been  evidence  that  the  schooner 
actually  left  the  harbour. 

The  following  proof  of  absence  of  a  witness  from  Canada  was  held 
sufficient  to  allow  of  the  reading  of  his  deposition  taken  on  the  preliminary 
enquiry;  a  witness  was  called  who  said  that  he  saw  the  absent  witness  ten 
days  previously,  that  he  waa  then  employed  on  a  certain  boat  and  on  leav- 
ing him  had  said  he  was  going  on  board  the  boat  and  that  the  boat's 
route  had  now  been  changed  to  foreign  waters.  R.  v.  Pescaro  (1884),  1 
B.C.R.,  pt.  2,  p.  144,  per  Begbie,  C.J.,  Gray  and  Walkem,  JJ. 

Depositions  may  also  be  proved  by  the  magistrate,  or  his  clerk,  and  in 
important  cases  it  is  better  to  have  the  magistrate  present  at  the  trial.  R. 
V.  Hamilton   (1866),  16  U.C.C.P.,  p.  363. 

A  deposition  read  over  to  and  signed  by  the  deponent  may  be  admissible 
in  evidence  as  a  dying  declaration,  although  irregular  as  a  deposition  under 
this  section  because  taken  in  the  absence  of  the  accused.  R.  v.  Wooda 
(1897),  2  Can.  Cr.  Cas.  159   (B.C.). 

50 — CBIM.  CODE. 
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In  order  that  this  section  should  apply  to  make  admissible  as  evidence 
at  the  trial  the  deposition  of  a  witness,  since  deceased,  taken  on  a  pre- 
liminary inquiry  or  other  investigation  of  a  charge  against  the  aociued 
before  a  justice  of  the  peace,  the  document  containing  the  deposition  is 
alone  to  be  looked  at  to  ascertain  if  the  deposition  "purports  to  be  signed 
by  the  justice,"  as  is  required  by  that  section.  R.  y.  Hamilton  (1898),  2 
Can.  Cr.  Gas.  390  (Man.). 

Where  the  deposition  sought  to  be  used  had  been  signed  by  both  the 
witness  and  the  magistrate,  and  was  attached  at  the  end  of  depositions 
taken  by  the  magistrate  on  a  previous  date  named,  but  did  not  itself  con- 
tain a  new  "caption,"  or  the  date  when  taken,  or  any  record  by  the  magis- 
trate certifying  that  such  added  deposition  had  been  taken  by  him,  and 
the  first  depositions  formed  in  themselves  a  complete  document  conclud- 
ing with  the  magistrate's  note  of  the  remand  of  the  case,  it  is  not  to  be 
presumed  that  the  informal  deposition  following  the  formal  document  is  a 
continuation  of  the  first  deposition  (in  which  appeared  no  reference  to  the 
added  deposition),  or  that  it  relates  to  the  same  charge,  and  it  was  held 
that  such  added  deposition  did  not  "purport  to  be  signed  by  the  justice  by 
or  before  whom  the  same  purports  to  have  been  taken."    Ibid. 

A  deposition,  the  caption  of  which  sets  out  the  name  of  the  justice  and 
describes  him  as  one  of  the  justices  of  the  peace  for  a  named  county,  "pur- 
ports to  be  signed  by  the  justice  by  or  before  whom  the  same  purports  to 
have  been  taken,"  if  the  same  is  signed  by  the  justice  with  his  name  only, 
without  adding  to  it,  as  in  form  19  of  the  Code,  the  initials  "J.P."  and  the 
name  of  the  county  for  which  he  is  a  justice;  and  such  a  deposition  is 
primft  facie  admissible  in  evidence.    Ibid. 

The  deposition  must  be  a  verbatim  record  of  the  witness's  evidence.  R. 
V.  Graham   (1898),  2  Can.  Cr.  Cas.  388   (Que.). 

Notes  of  evidence  taken  by  the  coroner  at  an  inquest  which  do  not  con- 
tain the  precise  expressions  of  the  witness,  but  a  summary  only  of  the  evi- 
dence, are  not  admissible  in  contradiction  of  the  witness's  testim<Hiy  in  a 
subsequent  proceeding  unless  signed  by  the  witness,  or  unless  read  over  to 
and  acquiesced  in  by  him.    R.  v.  Ciarlo  (1897),  1  Can.  Cr.  Cas.  (Que.). 

But  the  witness  may  in  such  case  be  cross-examined  as  to  any  material 
statements  made  by  him  at  the  inquest,  and  witnesses  may  be  called  to 
shew  that  he  then  made  a  different  and  contradictory  statement.    Ibid. 

The  deposition  of  an  ill  or  absent  witness  taken  before  a  magistrate 
having  jurisdiction  to  hold  the  preliminary  enquiry,  other  than  the  one 
before  whom  the  charge  was  laid  and  the  committal  made,  may  be  used  at 
the  trial  if  the  deposition  was  taken  in  the  presence  of  the  prisoner  and 
with  full  opportunity  of  cross-examining,  and  if  the  formalities  of  the  Code 
are  complied  with  as  to  the  manner  of  taking  and  signing  depositions.  R. 
V.  De  Vidal  (1861),  9  Cox  C.C.  4  (Blackburn,  J.),  approved  in  Re  Guerin 
(1888),  16  Cox  596  (Wills  and  Grantham,  JJ.) ;  although  a  commitment 
can  only  be  made  by  the  magistrate  who  has  himself  heard  all  the  evidence 
upon  which  it  is  based.    Re  Nunn  (1899),  2  Can.  Cr.  Cas.  429  (B.C.). 

Depositions  of  a  witness  speaking  in  French  taken  down  by  the  trans- 
lator in  English  at  a  preliminary  inquiry  but  not  read  over  and  explained 
to  the  witness  or  signed  by  him  are  not  admissible  to  contradict  his  testi- 
mony on  a  subsequent  proceeding,  but  the  witness  may  be  cross-examined 
as  to  material  statements  then  made,  and  witnesses  called  to  shew  a  con- 
tradiction with  his  former  testimony.  R.  v.  Ciarlo  (1897),  1  Can.  Cr.  Cas. 
167   (Que.). 

The  absence  from  Canada  required  by  Code  sec.  999  to  be  shewn  in 
respect  of  a  witness  before  his  depositions  on  the  preliminary  enquiry 
can  be  used  as  evidence  for  the  prosecution  at  the  trial,  must  be  of  a 
permanent  nature,   and  a   mere  temporary   absence  is   insufficient.     The 
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onus  of  shewing  that  the  witnest'  absence  from  Canada  is  not  merely 
temporary  is  upon  the  prosecution.  R.  v.  McCulIough  (1901),  8  Can.  Cr. 
Gas.  278  (Que.). 

Quiere,  whether  a  deposition  at  a  coroner's  inquest  la  admissible  as 
evidence  on  the  homicide  trial  on  the  deponent's  death,  illness  or  absence 
from  Canada  as  a  deposition  on  a  preliminary  enquiry  would  be,  and  whe- 
ther sec.  009  of  the  Code  applies  at  all  to  depositions  taken  before  coroners. 
R.  v.  Laurin  (No.  3),  6  Can.  Cr.  Cas.  648  (Que.). 

Evidence  that  a  witness  at  the  preliminary  enquiry  was  a  corporal  in 
the  N.W.  Mounted  Police,  that  he  had  been  sworn  in  as  a  member  of 
"Strathcona's  Horse,"  for  active  service  in  the  South  African  War,  that  he 
had  left  the  post  at  which  he  had  l^n  stati(med  to  join  the  latter  force, 
and  that,  in  the  opinion  of  the  deponent,  if  he  had  left  the  latter  force  he 
would  have  returned  to  such  post,  as  in  fact  it  would  have  been  his  duty 
to  do,  which  fact  would  thereupon  have  become  known  to  the  deponent, 
was  held  to  be  sufficient  evidence  of  the  absence  of  such  witness  from  Can- 
ada to  justify  the  admission  as  evidence  at  the  trial  of  the  deposition  of 
such  witness  taken  at  the  preliminary  enquiry.  R.  v.  Forsyth  (1000),  6 
Can.  Cr.  Cas.  476. 

In  reviewing  the  evidence  of  absence  from  Canada  given  for  the  purpose 
of  admitting  a  deposition  in  evidence,  the  appellate  court  should  only  con- 
sider whether  such  evidence  was  such  as  should  reasonably  satisfy  a  trial 
judge  in  finding  the  fact  of  absence.     Ibid. 

In  order  that  the  depositions  of  a  witness  taken  on  the  preliminary 
enquiry  should  be  admissible  as  evidence  on  the  trial  in  the  event  of  the 
witness  being  out  of  Canada,  it  is  sufficient  if  the  ordinary  employment  of 
the  witness  necessitates  his  continued  absence  for  such  a  period  as  would 
involve  an  obstruction  of  justice  if  the  trial  were  delayed  until  his  ex- 
pected return.  A  finding  that  the  witness  is  "absent  from  Canada"  within 
the  meaning  of  the  Code  is  justified  if  it  be  proved  that  he  shipped  as  a 
sailor  on  a  sealing  voyage,  which  would  ordinarily  last  six  months,  and 
that  he  was  seen  on  the  vessel  just  before  its  departure  three  weeks  before 
the  trial.    The  King  v.  Deloe,  11  Can.  Cr.  Cas.  224. 

Full  opportunity  to  croaa-examine,'] — "Full  opportunity  to  cross-ex- 
amine" implies  the  actual  seeing  of  the  witness  as  he  testifies,  and  the 
hearin?  of  his  words  as  they  fall  from  his  lips.  R.  v.  Lepine  (1900),  4 
Can.  Cr.  Cas.  145   (Que.). 

Where  the  cross-examination  of  a  witness  for  the  prosecution  upon  a 
preliminary  enquiry  is  interrupted  by  the  illness  of  the  witness,  and  the 
magistrate,  in  the  absence  of  the  accused  and  of  his  counsel,  afterwards 
obtains  the  witness'  signature  to  the  depositions,  but  neither  the  witness 
nor  the  prisoner's  counsel  re-attends  the  enquiry  to  complete  the  cross- 
examination,  there  has  been  no  full  opportunity  to  cross-examine  so  as 
to  admit  such  depositions  in  evidence  at  the  trial  upon  proof  of  the  con- 
tinued illness  of  the  witness.  R.  y.  Trevane  (1902),  6  Can.  Cr.  Cas.  124, 
4  O.L.R.  475.  There  wae  no  waiver  of  the  right  .to  continue  the  cross-ex- 
amination by  the  failure  of  prisoner's  counsel  to  attend  on  the  adjourned 
inquiry  when  the  witness  was  not  present  or  by  the  prisoner  himself  stat- 
ing thereat  that  he  had  nothing  to  say.    Ibid. 

A  magistrate  should  not  obtain  a  witness'  signature  to  a  deposition  in 
the  absence  of  the  accused.    Ibid. 

In  R.  V.  Prestidge  (1881),  72  Law  Times  Journal  93,  the  prosecution 
was  for  murder.  While  the  deceased  was  in  a  precarious  condition,  a  magis- 
trate attended  at  her  bedside  and  took  her  deposition  in  the  presence  of  the 
accused,  pursuant  to  the  provisions  of  the  Criminal  Law  Amendment  Act 
of  1867  (30  ft  31  Vict.,  Imp.,  ch.  36,  sec.  6).  It  appeared  that  after  the 
woman  had  given  her  testimony  and  had  been  cross-examined,  the  magis- 


788  [§1000]  Criminal  Code.  Part  XIX. 

irate  proceeded  to  put  certain  other  questions,  and  elicited  facts  of  a  most 
material  character  which  were  duly  added  to  the  depositions.  On  cross- 
examination  of  the  magistrate,  who  was  called  as  a  witness  at  the  trial, 
it  was  elicited  that  the  prisoners  had  no  opportunity  of  cross-examining  on 
the  new  matter.  Hawkins,  J.,  on  objection  being  taken,  ruled  that  this 
portion  of  the  deposition  was  inadmissible. 

In  The  Queen  v.  Mitchell  (1892),  56  J.P.  218,  the  indictment  was 
against  a  woman  for  murder  by  performing  a  criminal  operation  upon 
another  woman.  Notice  had  been  given  to  the  prisoner  that  it  was  intended 
to  take  the  statement  of  the  dying  woman  under  30  &  31  Vict.  (Imp.),  eh. 
36,  sec.  6,  and  such  statement  was  taken  in  the  presence  of  the  prisoner 
and  her  solicitor;  but  after  the  cross-examination  by  the  prisoner's  solici- 
tor had  continued  for  a  short  time,  the  magistrate  who  was  taking  the 
statement  declined  to  allow  the  examination  to  proceed,  on  the  ground  of 
the  condition  of  the  dying  woman.  The  statement  had  been  held  inadmis- 
sible as  a  dying  declaration,  and  was  then  tendered  as  evidence  by  the 
prosecution,  on  the  ground  that  the  prisoner  had  had  as  full  an  oppor- 
tunity for  cross-examination  as  the  circumstances  allowed,  and  also  upon 
the  ground  that  it  was  admissible  as  a  statement  made  in  the  presence  of 
the  prisoner,  upon  the  authority  of  R.  v.  Mann,  49  J.P.  743.  Mr.  Justice 
Cave,  at  the  Nottingham  Assizes,  held  that  the  document  was  not  admis- 
sible as  evidence  on  either  ground. 

Sharthand  notes  of  evidence."] — ^No  provisionf  is  made  for  reading  deposi- 
tions which  are  certified  only  by  the  shorthand  reporter.  Even  where  the 
depositions  sought  to  be  used  were  taken  before  a  superior  court  or  court 
of  oyer  and  terminer,  the  evidence  must  be  certified  by  the  judge  who  pre- 
sided over  that  court,  or  it  cannot  be  read.  If  the  judge  or  justice  has 
reason  to  doubt  the  accuracy  of  the  depositions  as  extended  from  the 
stenographer's  notes,  he  may  decline  to  certify  them,  and  may  certify  in- 
stead his  own  notes,  if  any,  taken  while  the  evidence  was  being  given. 

Depositions  1000.  Depositions  taken  in  the  preliminary  or  other  investi- 
"Tm?**^  gaftion  of  any  charge  against  any  person  may  be  read  as  evi- 
other  dence  in  the  prosecution  of  such  person  for  any  other  offence, 

offences.  upon  the  like  proof  and  in  the  same  manner,  in  all  respects,  as 
they  may,  according  to  law,  be  read  in  the  prosecution  of  the 
offence  with  which  such  person  was  charged  when  such  deposi- 
tions were  taken.    55-56  V.,  c.  29,  s.  688. 

Statement  1001.  The  statement  made  by  the  accused  person  before  the 

by  accused,    justice  may,  if  necessary,  upon  the  trial  of  such  person,  be 

given  in  evidence  against  him  without  further  proof  thereof, 

unless  it  is  proved  that  the  justice  purporting  to  have  signed 

the  same  did  not  in  fact  sign  the  same.    55-56  V.,  c.  29,  s.  689. 

Although  the  magistrate's  record  of  proceedings  does  not  shew  on  its 
face  that  a  statement  made  by  the  accused  to  him  in  answer  to  the  charge 
was  made  after  due  caution  in  accordance  with  sec.  684,  the  fact  that  it 
was  so  made  may  be  proved  at  the  trial  and  the  statement  may  then  be  put 
in  evidence  by  the  prosecution.  R.  v.  Kalabeen  (1867),  1  B.C.R.,  pt.  1,  p. 
1,  per  Begbie,  C.J. 
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Corroboration. 

1002.  No  person  accufled  of  any  oflfence  under  any  of  the  Kecesaary 
hereunder  mentioned  sections  shall  be  convicted  upon  the  evi-  J.^^g'^**° 
dence  of  one  witness,  unless  such  witness  is  corroborated  in  some 
material  particular  by  evidence  implicating  the  accused : — 

(a)  Treason,  Part  II.,  section  seventy-four; 

(b)  Perjury,  Part  IV.,  section  one  hundred  and  seventy- 
four  ; 

(c)  OflFences  under  Part  V.,  sections  two  hundred  and  eleven 
to  two  hundred  and  twenty  inclusive; 

(d)  Procuring  feigned  marriage,  Part  VI.,  section  three 
hundred  and  nine; 

(e)  Forgery,  Part  VII.,  sections  four  hundred  and  sixty- 
eight  to  four  hundred  and  seventy  inclusive.  55-56  V., 
c.  29,  8.  684 ;  56  V.,  c.  32,  s.  1. 

Origin   of  enactment^] — Section    1002   is   taken   from   sec.   684   of   the  , 

Criminal  Code  of  1892.  That  section  originated  with  32  &  33  Vict.,  ch. 
19,  sec.  64  (D.),  which  abolished  the  incapacity  of  interested  witnesses, 
but  with  a  proviso  that  the  evidence  of  an  "interested  person"  should  be 
insufficient  unless  corroborated  by  "other  legal  evidence  in  support  of  the 
prosecution."  The  corroboration  required  by  that  statute  was  held  not  to 
be  the  corroboration  of  the  evidence  of  the  person  interested  in  every  mater- 
ial particular,  but  the  corroboration  of  it  in  some  material  particular  tend- . 
ing  to  support  the  prosecution.  R.  v.  Bannerman  (1878),  43  U.C.Q.B. 
647;  R.  V.  Farrell  (1888),  1  Terr.  L.R.  166.  T}iis  section  abolished  the 
distinction  between  interested  and  disinterested  witnesses  in  this  respect 
and  declared  that  a  conviction  should  not  be  made  upon  the  evidence  of 
one  witness  only  unless  corroborated  in  some  material  particular  by  evi- 
dence implicating  the  accused. 

Forgery.] — Where  a  prisoner  is  charged  with  forgery,  by  writing  three 
false  signatures,  as  indorsements,  on  the  back  of  a  promissory  note,  and 
each  of  the  parties  whose  signature  is  thus  made  to  appear,  swears  that 
it  is  not  his  and  is  a  forgery,  there  is  the  corroborative  evidence  required 
to  make  good  a  conviction.     R.  v.  Houle   (1906),  12  Can.  Cr.  Cas.  56. 

On  an  indictment  for  forgery  of  prosecutor's  name  as  endorser  of  a 
promissory  note,  prosecutor  swore  that  he  had  not  endorsed  the  note;  that 
it  was  not  his  writing;  that  he  had  never  authorized  the  prisoner  to  sign 
his  name  to  the  note,  and  that  he  himself  was  unable  to  write  his  name, 
being  in  fact  a  marksman.  A  son  of  his  also  swore  that  his  father  was 
unable  to  write  his  name  and  was  a  marksman.  Another  witness 'also 
proved  that  he  had  known  the  prosecutor  three  or  four  years,  and  knew 
that  he  could  not  write.  It  was  held  that  the  evidence  of  the  son  and  of 
the  other  witness  to  the  effect  that  the  prosecutor  was  unable  to  write 
his  name  was  "other  legal  evidence  in  support  of  the  prosecution"  within 
the  meaning  of  the  section,  and  that  it  sufficiently  corroborated  the  evi- 
dence of  the  prosecutor  to  sustain  the  conviction,  and  that  the  burden 
was  then  on  the  prisoner  to  shew  as  a  defence  that  he  was  authorized  to 
use  or  write  the  prosecutor's  name.  R.  v.  Bannerman  (1878),  43  U.C.Q.B. 
647.  The  corroboration  must  be  that  of  another  witness,  and  not  merely 
the  evidence  of  the  same  witness  on  another  point.  R.  v.  McBride  (1896), 
2  Can.  Cr.  Cas.  644,  26  Ont.  R.  639. 
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'  In  R.  v.  Giles  (1856),  6  U.C.C.P.  84,  the  prisoner,  Elizabeth  Giles,  wu 
charged  with  forging  an  order  for  the  delivery  of  goods.  The  only  persons 
who  gave  evidence  at  the  trial  were  the  person  whose  name  was  alleged  to 
have  been  forged,  and  the  person  to  whom  the  order  was  addressed.  The 
person  whose  name  was  alleged  to  have  been  forged 'denied  the  signature 
and  also  swore  that  he  could  not  write ;  but  the  person  to  whom  the  order 
was  presented  by  the  prisoner,  and  who  had  supplied  her  with  goods  on  the 
faith  of  same,  was  not  aware  of  that,  and  accepted  the  order  in  good 
faith.  The  order  purported  to  be  a  request  to  let  the  bearer^  have  goods, 
and  the  prisoner,  on  presenting  it,  gave  a  fictitious'  name.  In  delivering 
the  judgment  of  the  court  of  common  pleas  (Draper,  C.J.,  Richards  and 
Hagarty,  JJ.)  the  chief  justice  said: — "The  false  represoitation  made  by 
prisoner  as  to  her  own  name  would  be  a  very  material  fact  to  establish  a 
guilty  knowledge  on  her  part,  if  the  fact  that  the  note  was  forged  were 
established;  but,  until  that  is  done,  this  false  statement  wants  sif^nificance. 
and  I  think  it  would  be  going  too  far  to  treat  [it]  as  a  corroboration  of 
the  statement  of  Aikenhead  [the  party  whose  name  was  alleged  to  haie 
been  forged]  that  the  order  was  a  forgery.  .  .  .  There  is  no  corrobora- 
tion of  his  testimony,  i.e.,  there  is  no  material  fact  proved  by  him  which 
is  proved  either  by  other  direct  testimony,  or  by  the  proof  of  other  facts 
which  go  to  establish  the  truth  of  any  material  part  of  his  statements." 

Prostitution,] — On  a  charge  of  allowing  a  girl  under  18  to  be  upon 
*  premises  for  immoral  purposes,  the  evidence  of  the  girl  proving  that  she 

shared  with  the  proprietor  the  money  she  obtained  by  prostitution  there 
carried  on,  is  sufficiently  corroborated  by  the  evidence  of  another  witness 
tending  to  shew  that  the  place  was  a  bawdy-house.  R.  v.  Brindley  (1903), 
6  Can.  Cr.  Gas.  196. 

Seductioiu] — ^Evidence  that  the  accused  charged  with  seduction  of  a 
•  girl  between  14  and  16  (Revised  Code,  sec.  211)  had  previously  told  a 
witness  other  than  the  girl  of  his  desire  to  have  sexual  intercourse  with 
her,  and  of  subsequent  Amissions  of  the  accused  from  which  it  might  be 
inferred  that  he  had  afterwards  taken  advantage  of  an  opportunity  when 
he  was  left  in  charge  of  the  house  where  the  girl  lived,  is  corroborative  evi- 
dence to  go  to  the  jury,  although  no  medical  evidence  is  adduced  in  sup- 
port of  the  girPs  story.  Upon  an  appeal  by  the  Crown,  by  leave  of  the 
Court  of  Appeal,  from  the  judgment  acquitting  the  accused  and  withdraw- 
ing the  case  from  the  jury  on  the  ground  that  there  was  no  corroborative 
evidence,  the  Cburt  ot  Appeal,  on  reversing  such  ruling,  should  direct 
a  new  trial.    R.  v.  Burr  (1906),  12  Can.  Cr.  Cas.  104,  13  O.L.R.  486. 

Where  the  defendant  has  been  convicted  and  no  question  has  been  re- 
served or  appeal  taken  except  as  to  the  sufficiency  of  the  corroboraticm 
under  this  section,  the  appellate  court  cannot  review  the  whole  evidence 
but  must  proceed  on  the  assumption  that  the  charge  as  laid  was  fully 
proved  by  the  complainant's  testimony  if  the  corroborative  evidence  satis- 
fies the  statutory  requirements.    R.  v.  Daim  (1906),  11  Can.  Cr.  Cas.  244. 

In  Cole  Y.  Manning  (1877),  2  Q.B.  611,  it  was  held  by  Mellor  and 
Field,  JJ.,  upon  a  case  stated  by  a  magfstrate,  that  upon  the  hearing  of  a 
complaint  in  bastardy,  the  statement  of  the  mother  as  to  the  paternity  of 
the  child  may  be  sufficiently  corroborated  by  the  evidence  of  acts  of  famil- 
iarity between  her  and  the  defendant,  although  these  acts  have  taken  place 
at  a  time  before  the  child  could  have  been  begotten ;  and  that  such  evidence 
constituted  a  corroboration  of  the  mother  "in  some  material  particular." 
(36  and  36  Vict.   (Imp.),  ch.  66,  sec.  4.) 

On  a  charge  of  seducing  a  girl  under  sixteen  the  evidence  may  consist 
of  the  prisoner's  admission  made  after  she  attained  sixteeir  that  he  had 
had  connection  with  her.    R.  v.  Wyse  (1896),  1  Can.  Cr.  Cas.  6  <N.W.T.). 
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A  statement  made  by  the  accused  before  he  was  charged  with  the  of- 
fence that  he  had  been  advised  that  if  he  could  get  the  girl  to  marry  him 
he  would  escape  "pimishment/'  is  corroborative  evidence  "implicating"  the 
accused  and  proper  to  be  considered  by  a  jury  or  by  a  judge  exercising  the 
functions  of  a  jury.    R.  v.  Wyse  (1896),  1  Can.  Cr.  Cas.  6  (N.W.T.). 

Evidence  of  the  girl's  pregnancy,  and  of  her  havi^  been  employed  in 
domestic  service  at  the  defendant's  residence  and  of  facts  shewing  merely  a 
strong  probability  of  there  having  been  no  opportunity  at  which  any  other 
man  could  have  been  responsible  for  her  condition,  does  not  constitute  cor- 
roborative evidence  "implicating  the  accused"  required  by  this  section  in 
order  to  sustain  a  conviction.  R.  v.  Vahey  (1890),  2  Can.  Cr.  Cas.  268 
(Out.). 

Perjury,"] — ^Apart  from  statutory  enactment,  it  was  a  general  rule  that 
the  testimony  of  one  witness  was  insufficient  to  convict  on  a  charge  of  per- 
jury. Roscoe's  Cr.  Evid.,'  11th  ed.,  807.  It  is  not,  however,  imperative 
that  there  should  be  two  witnesses  to  disprove  the  fact  sworn  to  by  the  ac- 
cused, for  if  any  other  material  circumstance  be  proved  by  other  witnesses 
in  confirmation  of  the  witness  who  gives  the  direct  testimony  of  perjury, 
it  may  turn  the  scale  and  warrant  a  conviction.  R.  v.  Lee  (1766),  3  Rus- 
sell on  Crimes,  5th  ed.,  72.  Two  witnesses  are  not  essentially  necessary 
to  contradict  the  oath  on  which  the  perjury  is  assigned,  but  there  must  be 
something  more  than  the  oath  of  one,  to  shew  that  one  party  is  more  to  be 
believed  than  the  other.  R.  v.  Boulter  (1852),  6  C:k>x  C.C.  543;  3  Car. 
&  Kir.  236.  And  it  has  been  held  that  a  letter  written  by  the  accused  con- 
tradicting his  statement  upon  oath  would  be  sufficient  to  make  it  unneces- 
sary to  have  a  second  witness.    R.  v.  May  hew  (1834),  6  C.  ft  P.  315. 

Evidence  of  accomplice,] — It  is  not  a  rule  of  law  that  an  accon^lice 
must  be  corroborated,  but  one  of  practice  merely.  It  is  usual  for  judges 
to  tell  the  jury  that  they  may  act  as  they  please  upon  the  uncorroborated 
evidence  of  an  accomplice,  but  that  it  is  safer  to  require  corroboration. 
Re  Meunier,  [1804]  2  Q.B.  415,  18  Cox  15.  R.  v.  Stubbs  (1855),  Dears. 
555;  7  Cox  48;  1  Jur.  N.S.  1115.  "Judges,  in  their  discretion,  will  advise 
a  jury  not  to  believe  an  accomplice  unless  he  is  confirmed,  or  only  in  so 
far  as  he  is  confirmed;  but  if  he  is  believed,  hie  testimony  is  unques- 
tionably sufficient  to  establish  the  facts  to  which  he  deposes.  It  is  al- 
lowed that  he  is  a  competent  witness,  and  the  consequence  is  inevitable 
that  if  credit  is  given  to  his  evidence  it  requires  no  confirmation  from 
another  witness."  Per  Lord  Ellenborough.  R.  v.  Jones  (1809),  2  Camp 
132,  11  R.R.  680.  R.  v.  Fellowes,  19  U.C.Q.6.  48;  R.  v.  Andrews,  12  Ont. 
R.  184.  An  accomplice  stands  in  a  situation  differing  from  one  whose 
character  is  bad.  He  is  immediately  connected  with  the  crime,  the  subject 
of  enquiry,  and  has  an  obvious  interest  in  obtaining  the  conviction  of  those 
whom  he  represents  to  have  acted  with  him  in  committing  it;  but  it  can- 
not be  treated  as  a  point  of  law  that  the  evidence  of  an  accomplice  must 
be  corroborated.  Per  Draper,  C.J.  R.  v.  Beckwith  (1859),  8  U.(J.C.P.  274. 
A  conviction  of  a  prisoner  for  horse  stealing  upon  the  uncorroborated  evi- 
dence of  an  accomplice  was  held  to  be  legal,  although  the  judge  did  not 
caution  the  jury  as  to  the  weight  to  be  attached  to  the  evidence.  Ibid; 
R.  V.  Andrews,  12  Ont.  R.  184. 

The  testimony  of  an  accomplice  ought  not  to  be  relied  upon  unless 
corroborated  both  as  to  the  circumstances  of  the  crime  and  the  identity  of 
the  accused.  R.  v.  Andrews,  12  Ont.  R.  184;  R.  v.  Farlar  (1*837),  8  C.  & 
P.  106;  R.  V.  Stubbs  .(1855),  Dears.  555,  25  L.J.M.C.  16;  Phipson  on  Evi- 
dence, 2nd  ed.  (1898),  482.  There  should  be  some  fact  deposed  to,  in- 
dependently altogether  of  the  evidence  of  the  accomplice,  which,  taken  by 
itself,  leads  to  the  inference,  not  only  that  a  crime  has  been  committed, 
but  that  the  prisoner  is  implicated  in  it.  Roscoe's  Crim.  Evid.;  11th  ed 
124;  R.  V.  Smith  (1876),  38  U.C.Q.B.  218;  R.  v.  Seddons  (1866),  16 
U.C.C.P.  389. 
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The  corroboration  should  be  as  to  some  material  fact  or  facts  which  go 
to  prove  that  the  accused  was  connected  with  the  crime  charged.  Russell 
on  Crimes,  6th  ed.  (1896),  vol.  3,  p.  646;  R.  v.  Webb  (1834),  6  C.  ft  P. 
595;  R.  V.  Addis  (1834),  6  C.  ft  P.  388;  R.  v.  Wilkes  (1836),  7  C.  ft  P. 
272. 

A  summary  conviction  based  upon  the  uncorroborated  evidence  of  an 
accomplice  who  is  shewn  to  have  received  money  to  testify  against  the 
accused  is  properly  set  aside  on  appeal.  R.  v.  Ah  Jim  (1905),  10  Can.  Or. 
Cas.   126. 

False  statutory  declaration,] — This  section  while  expressly  applicable 
to  perjury  under  sec.  174,  is  not  in  terms  applicable  to  the  offence  of  mak- 
ing a  false  statutory  declaration  under  sec.  175. 

1008«  Where,  upon  the  hearing  or  trial  of  any  charge  for 
carnally  knowing  or  attempting  to  carnally  know  a  girl  under 
fourteen  or  of  any  charge  under  section  two  hundred  and  ninety- 
two  for  indecent  assault,  the  girl  in  respect  of  whom  the  offence 
is  charged  to  have  been  committed,  or  any  other  child  of  tender 
years  who  is  tendered  as  a  witness,  does  not,  in  the  opinion  of 
the  court  or  justices,  understand  the  nature  of  an  oath,  the 
evidence  of  such  girl  or  other  child  of  tender  years  may  be 
received  though  not  given  upon  oath  if,  in  the  opinion  of  the 
court  or  justices,  as  the  case  may  be,  such  girl  or  other  child 
of  tender  years  is  possessed  of  sufficient  intelligence  to  justify 
the  reception  of  the  evidence  and  understands  the  duty  of 
speaking  the  truth. 

2.  But  no  person  shall  be  liable  to  be  convicted  of  the  offence, 
unless  the  testimony  admitted  by  virtue  of  this  section  and 
given  on  behalf  of  the  prosecution,  is  corroborated  by  some  other 
material  evidence  in  support  thereof  implicating  the  accused. 

3.  Any  witness  whose  evidence  is  admitted  under  this 
section  is  liable  to  indictment  and  punishment  for  perjury  in 
all  respects  as  if  he  or  she  had  been  sworn.  55-56  V.,  c.  29, 
s.  685. 

Attempt  to  carnally  know.'] — Upon  the  trial  of  a  charge  of  attempted 
carnal  knowledge  of  a  girl  under  fourteen  who  is  too  young  to  understand 
the  nature  of  an  oath,  a  conviction  for  that  offence  is  not  warranted  unless 
her  evidence  not  under  oath  is  corroborated  by  some  other  material  evidence 
implicating  the  accused  (Cr.  Code  sec.  1003),  but  the  accused  may  be  con- 
victed of  common  assault  upon  the  charge  40  laid  if  there  be  corroboration 
merely  by  some  other  material  evidence  (Can.  Evidence  Act  sec.  16).  R. 
V.  De  Wolfe   (1904),  9  Can.  Cr.  Cas.  38. 

In  a  case  prior  to  the  Canada  Evidence  Act  it  was  held  that  where 
the  conviction  on  a  charge  of  indecent  assault  was  for  common  assault 
only,  but  the  evidence  was  corroborated  as  here  required,  the  conviction 
would  be  valid  although  the  child's  evidence  would  not  at  that  time  have 
been  admisRible  on  a  charge  of  common  assault.  R.  v.  Grantvers  (1893), 
2  Que.   (Q.B.)   376. 

The  fact  that  a  girl  of  eleven  years  was  instructed  as  to  the  nature  of 
an  oath  only  a  few  days  before  the  trial  is  not  sufficient  ground  for  re- 
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jecting  her  testimony  under  oath  if  the  court  is  satisfied  that  she  is  com- 
petent to  be  sworn.  R.  v.  Armstrong  (1907),  12  Can.  Cr.  Cas.  644,  16 
O.LJI.  47. 

On  a  trial  for  indecent  assault  upon  a  child  under  the  age  of  fourteen, 
the  child  was  examined  on  the  "voir  dire"  and  not  sworn.  On  refusing  to 
-answer  the  Crown  prosecutor  had  the  trial  adjourned.  On  the  re-opening 
of  the  trial  on  the  second  day  the  child  still  absolutely  refused  to  speak. 
Counsel  for  the  Crown  on  being  asked  if  he  had  any  other  evidence,  offered 
two  witnesses  in  corroboration  of  the  child's  evidence  as  told  to  them  by 
the  child,  and  also  evidence  of  similar  acts  with  others  by  the  prisoner: — 
Held,  following  The  Queen  v.  Cole,  1  Phil.  Ev.  608,  that  evidence  not  in 
support  of  the  charges  laid  in  the  indictment,  but  referring  to  charges  not 
laid,  could  not  be  received  as  corroborative  evidence;  and  following  Rex 
y.  Kingham,  66  L.J.P.  393,  evidence  as  to  what  the  child  told  others  could 
not  be  received.  There  being  no  other  evidence  for  the  prosecution  the 
prisoner  was  acquitted.    Rex  v.  South,  39  Can.  Law  Jour.  639,  Bole,  Co.  J. 

Sentence,  Arrest  of  Judgment  and  Appeal. 

1004.  If  the  jury  find  the  accused  guilty,  or  if  the  accused  Accused 
pleads  guilty,  the  judge  presiding  at  the  trial  shall  ask  him  ^^^  ^*  ^^' 
whether  he  has  anything  to  say  why  sentence  should  not  be  Question 
passed  upon  him  according  to  law :   Provided  that  the  omission  g^ntence. 
so  to  ask  shall  have  no  effect  oil  the  validity  of  the  proceedings. 
55-56  V.,c.  29,  s.  733. 

Affidavits  in  mitigation  of  punishment.'] — In  Regina  v.  Dignam  (1837), 
7  A.  &  £.  693,  the  defendant  was  indicted  for  an  assault  and  pleaded 
guilty.  On  his  being  brought  up  for  judgment  there  were  affidavits  both 
in  aggravation  and  in  mitigation.  A  question  arose,  which  affidavits  were 
to  be  read  first,  and  which  of  the  counsel  was  to  address  the  court  first. 
The  court  (Denman,  C.J.,  and  Patteson,  Williams  and  Coleridge,  JJ.), 
after  referring  to  the  officers  of  the  Crown  office  decided  that  the  affidavits 
in  aggravation  should  be  first  read,  then  the  affidavits  in  mitigation;  then 
the  counsel  for  the  Crown  would  be  heard,  and  then  the  counsel  for  the 
defendant. 

But  if  no  affidavits  are  produced,  the  counsel  for  the  defendant  shall  be 
first  heard,  and  then  the  counsel  for  the  prosecution.  R.  v.  Bunts  (1788), 
2  T.R.  683;  R.  v.  Sutton  (1828),  7  A.  &  £.  594(n). 

1005*  If  one  sentence  is  passed  upon  any  verdict  of  guilty  Sentence 

on  more  counts  of  an  indictment  than  one,  the  sentence  shall  Justified 

by  anv 
be  good  if  any  of  such  counts  would  have  justified  it.     55-56  count 

v.,  c.  29,  s.  626. 

1006.  When  any  sentence  is  passed  upon  any  person  after  Where  sent- 
a  trial  had  under  an  order  for  changing  the  place  of  trial,  the  ^^^^  carried 
court  may  in  its  discretion,   either  direct  the  sentence  to  be  venue 
carried  out  at  the  place  where  the  trial  was  had  or  order  the  changed, 
person  sentenced  to  be  removed  to  the  place  where  his  trial 
would  have  been  had  but  for  such  order,  so  that  the  sentence 
may  be  there  carried  out.    55-56  V.,  c.  29,  s.  733. 
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1007*  The  accused  may  at  any  time  before  sentence  move 
in  arrest  of  judgment  on  the  ground  that  the  indictment  does 
not,  after  amendment,  if  any,  state  any  indictable  offence. 

2.  The  court  may  in  its  discretion  either  hear  and  determine 
the  matter  during  the  same  sittings  or  reserve  the  matter  for 
the  court  of  appeal  as  hereinafter  provided. 

3.  If  the  court  decides  in  favour  of  the  accused,  he  shall  be 
discharged  from  that  indictment. 

4.  If  no  such  motion  is  made,  or  if  the  court  decides  against 
the  accused  upon  such  motion,  the  court  may  sentence  the 
accused  during  the  sittings  of  the  court,  or  the  court  may  in  its 
discretion  discharge  him  on  his  own  recognizance,  or  on  that  of 
such  sureties  as  the  court  thinks  fit,  or  both,  to  appear  and 
receive  judgment  at  some  future  court  or  when  called  upon. 

5.  If  sentence  is  not  passed  during  the  sittings,  the  judge  of 
any  superior  court  before  which  the  person  so  convicted  after- 
wards appears  or  is  brought,  or  if  he  was  convicted  before  a 
court  of  general  or  quarter  sessions,  the  court  of  general  or 
quarter  sessions  at  a  subsequent  sittings  may  pass  sentence  upon 
him  or  direct  him  to  be  discharged.    55-56  V.,  c.  29,  s.  733. 

Arrest  of  fudgmeni,} — ^A  motion  in  arrest  of  judgment  is  not  the  proper 
manner  to  raise  the  question  of  jurisdiction,  for  such  a  motion  can  only 
avail  when  the  indictment  does  not  state  any  indictable  offence.  R.  t. 
Hogle  (1896),  5  Can.  Cr.  Cas.  53  (Que.). 

If  a  defendant  omit  to  challenge  a  juror  on  the  ground  that  such  juror 
entertains  a  hostile  feeling  against  him,  he  cannot,  after  a  verdict  of 
guilty,  ask  on  that  ground  to  have  the  verdict  quashed.  R.  v.  Harris 
(1898),  2  Can.  Cr.  Cas.  75   (Que.). 

When  a  defendant  and  one  of  the  impanelled  jurors  have  had  an  un- 
premeditated and  innocent  conversation,  which  could  not  bias  the  juror's 
opinion  nor  affect  his  mind  and  judgment,  although  such  conversation  is 
improper,  it  cannot  have  the  effect  of  avoiding  the  verdict  and  constituting 
ground  for  a  new  trial.    Ibid.     ' 

An  indictment  for  stealing  under  a  power  of  attorney  which  charges 
that  the  money  appropriated  was  the  proceeds  of  a  sale  made  by  the  defen- 
dant while  acting  under  a  power  of  attorney  will  not  be  quashed  for  failure 
to  allege  that  the  power  of  attorney  was  one  for  the  sale  or  disposition 
of  property  (sec.  356),  but  particulars  will  be  ordered  as  to  the  date,  na- 
ture 6r  purport  of  the  alleged  power  of  attorney.  The  defect,  being  only  a 
partial  one,  was  cured  by  verdict,  and  cannot  be  given  effect  to  upon  a 
motion  in  arrest  of  judgment.  R.  v.  Fulton  (1900),  5  Can.  Cr.  Cas.  36 
(Que.). 

That  a  jury  may  correct  their  verdict,  or  that  any  of  them  may  with- 
hold assent  and  express  dissent  therefrom  art  any  time  before  it  is  finally 
entered  and  confirmed  is  clear  from  numerous  authorities;  and  the  judge 
presiding  over  a  criminal  court  cannot  be  too  cautious  in  being  assured 
that,  when  a  result  so  serious  to  the  party  accused  as  a  verdict  of  guilty 
is  arrived  at,  all  the  jury  understand  the  effect  and  concur  in  the  decision; 
and  if  at  any  moment,  before  it  is  too  late,  anything  occurs  to  excite 
suspicion  on  this  subject,  he  should  carefully  assure  himself  that  there 
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is  no  misapprehension  in  the  matter.    R.  v.  Ford  (1863),  3  U.C.C.P.  209, 
217,  per  Macaulay,  C.J. 

There  is  no  legislative  authority  for  amending  the  verdict  of  a  jury  in 
a  criminal  case,  though  an  erroneous  judgment  may  be  in  certain  cases 
made  right,  when  the  case  is  being  reviewed  in  a  court  of  appeal.  R.  v. 
Ewing   (1862),  21  U.C.Q.B.  523. 

Where  the  misconduct  of  a  lury  can  be  so  far  impeached  as  to  warrant 
the  court  in  interposing  to  relieve  against  the  verdict,  application  should 
be  made  to  stay  the  judgment,  for,  after  sentence  pronounced,  judgment 
cannot  be  arrested.  R.  v.  Smith  (1853),  10  U.C.Q.B.  99;  R.  v.  Justices  of 
Leicestershire,  1  M.  &  S.  442. 

It  has  long  been  an  established  rule  of  law  that  no  affidavit  of  a  juror 
or  of  what  a  juror  has  said  can  be  received  for  the  purpose  of  upsetting 
the  verdict  of  a  jury  as  entered  and  confirmed.  R.  v.  Lawson  (1881),  2 
P.E.I.  Rep.  403  (following  Lord  Mansfield  in  Owen  v.  Warburton,  1  N.R. 
320,  and  Lord  Abinger  and  Parke  and  Alderson,  6B.,  in  Straker  v.  Graham, 
3  M.  A  W.  721). 

Computing  term  of  impriaonment,'] — ^The  term  of  imprisonment  in 
pursuance  of  any  sentence  runs  from  the  day  of  the  passing  of  such  sen- 
tence, without  interruption,  except  when  especially  provided  otherwise  by 
law.  The  revocation  of  a  ticket  of  leave  by  the  Crown,  without  cause  as- 
signed, works  no  interruption  in  the  running  of  the  sentence  which  shall 
terminate  at  the  same  time  as  if  such  license  had  never  been  granted.  R. 
V.  Johnson,  4  Can.  Cr.  Cas.  178. 

It  is  unnecessary  in  a  sentence  of  imprisonment  to  a  penitentiary,  or 
in  the  warrant  issued  in  pursuance  thereof,  to  state  a  date  from  which  the 
imprisonment  is  to  run,  as  under  the  Penitentiaries  Act  the  term  of  im- 
prisonment counts  from  the  date  of  sentence  unless  otherwise  ordered.  The 
king  V.  Smitheman  (No.  1),  9  Can.  Cr.  Cas.  10,  affirmed  in  Smitheman  v. 
The  King,  9  Can.  Cr.  Cas.  17. 

If  the  certificate  of  sentence  to  imprisonment  in  a  penitentiary  is  ir- 
regular for  omission  of  the  date  of  sentence,  leave  may  be  given  on  a 
habeas  corpus  motion  to  return  an  amended  certificate  correcting  the 
omission.    The  King  v.  Wright,  10  Can.  Cr.  Cas.  461. 

Concurrent  aentenoea.'] — There  is  no  presumption  that  sentences  passed 
at  the  one  time  are  to  be  concurrent.  £)x  parte  Bishop,  1  Can.  Cr.  Cas. 
118. 

1008«  If  sentence  of  death  is  passed  upon  any  woman  she  Woman 
may  move  in  arrest  of  execution  on  the  ground  that  she  is  5^°!??^^.,^ 
pregnant.  pregnant. 

2.  If  such  a  motion  is  made  the  court  shall  direct  one  or  inquiry 
more  registered  medical  practitioners  to  be  sworn  to  examine  »» to 

the  woman  in  some  private  place,  either  together  or  successively,  P'®^*"*^y- 
and  to  inquire  whether  she  is  with  child  of  a  quick  child  or  not. 

3.  If  upon  the  report  of  any  of  them  it  appears  to  the  court  Arresting 
that  she  is  so  with  child,  execution  shall  be  arrested  until  she  is  ®^®*^"*"<'"- 
delivered  of  a  child,  or  until  it  is  no  longer  possible  in  the  course 

of  nature  that  she  should  be  so  delivered.    55-56  V.,  c.  29,  s.  730. 

The  practice  above  set  out  supersedes  the  old  common  law  practice  of 
ealling  a  jury  of  matrons  in  such  an  event,  as  to  which  see  Reg.  v.  Wych- 
erly  (1838),  3  C.  ft  P.  261.  Code  sec.  1009. 
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Jury  de 
ventre  in- 
spiciendo. 

Judgment 
not  to  be 
stayed  or 
reyersed  on 
certain 
grounds. 


Indictment 
sufficient 
after  verdict 
notwith- 
standing 
certain 
objections. 


1009«  No  jury  de  ventre  inspiciendo  shall  be  empanelled  or 
sworn.    55-56  V.,  c.  29,  s.  731. 

lOlO*  Judgment,  after  verdict  upon  an  indictment  for  any 
offence  against  this  Act,  shall  not  be  stayed  or  reversed, — 

(a)  for  want  of  a  similiter; 

(b)  by  reason  that  the  jury  process  has  been  awarded  to  a 
wrong  oflficer,  upon  an  insufficient  suggestion; 

(c)  for  any  misnomer  or  misdescription  of  the  officer  return- 
ing such  process,  or  of  any  of  the  jurors ;  or, 

(d)  because  any  person  has  served  upon  the  jury  who  was 
not  returned  as  a  juror  by  the  sheriff  or  other  officer. 

2.  Where  the  offence  charged  is  an  offence  created  by  any 
statute^  or  subjected  to  a  greater  degree  of  punishment  by  any 
statute,  the  indictment  shall,  after  verdict,  be  held  sufficient,  if 
it  describes  the  offence  in  the  words  of  the  statute  creating  the 
offence,  or  prescribing  the  punishment,  although  they  are  dis- 
junctively stated  or  appear  to  include  more  than  one  offence,  or 
otherwise.    55-56  V.,  c.  29,  s.  734. 

Formal  defects  in  indictment.] — ^Merely  formal  defects  in  an  indictment 
were  at  common  law  cured  by  verdict.  R.  v.  Goldsmith  (1873),  L.R.  1 
C.C.R.  74;  R.  v.  Hutchinson,  8  Can.  Cr.  Cas.  486,  491. 

Diaqwilification  of  juror.] — ^A  person  of  the  same  or  a  similar  name  to 
that  of  a  qualified  juror  and  who  is  served  in  mistake  for  the  qualified 
juror,  but  who  is  not  himself  upon  the  list  of  persons  from  which  alone 
jurors  may  properly  be  summoned,  is  not  a  qualified  juror  under  sec. 
021,  and  his  acting  as  such  is  a  good  ground  for  ordering  a  new  trial.  Such 
defect  in  the  qualification  of  a  ^uror  goes  to  the  jurisdiction  of  the  tri- 
bunal and  is  not  cured  by  sec.  1010.  R.  v.  McCraw  (1906),  12  Can.  O. 
Cas.  253. 


Direction  as 
to  jury  or 
jurors 
directory. 


101 1«  No  omission  to  observe  the  directions  contained  in 
any  Act  as  respects  the  qualification,  selection,  balloting  or  dis- 
tribution of  jurors,  the  preparation  of  the  jurors'  book,  the 
selecting  of  jury  lists,  the  drafting  of  panels  from  the  jury  lists 
or  the  striking  of  special  juries,  shall  be  a  ground  for  impeach- 
ing any  verdict,  or  shall  be  allowed  for  error  upon  any  appeal 
to  be  brought  upon  any  judgment  rendered  in  any  criminal 
case.    55-56  v.,  c.  29,  s.  735 ;  56  V.,  c.  32,  s.  1. 

This  section  does  not  cure  defects  in  the  procedure  by  which  the  jury  is 
chosen  from  the  panel  returned.    R.  v.  Boyd  (1896),  R.J.Q.  2  Q.B.  284. 

A  panel  returned  contained  the  names  of  Robert  Grant  and  Robert 
Crane,  and  Robert  Grant  was  called  but  Robert  Crane  by  mistake  answered 
to  the  name  and  was  sworn  without  challenge.  Before  the  jury  left  the 
box  the  mistake  was  discovered.  It  was  held  that  a  conviction  was  in- 
valid because  the  prisoner  had  not  had  an  opportunity  to  challenge  Robert 
Crane.    R.  v.  Feore   (1877),  3  Que.  Law  Rep.  2W. 
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Affidavits  of  jurymen,'] — ^A  juror  cannot  shew  on  oath  that  he  did  not 
agree  to  the  verdict  as  rendered  or  that  he  consented  to  it  without  concur- 
ring in  it  in  order  to  secure  his  discharge.  But  affidavits  are  admissible 
from  the  other  jurors  to  support  and  confirm  the  presumption  that  the  pro- 
ceedings of  the  jury  were  correct  and  that  there  has  been  no  misconduct. 
R.  V.  Carlin  (No.  1),  6  Can.  Cr.  Cas.  385  (Que.). 

On  an  application  for  a  reserved  case  the  evidence  of  a  juror  is  not 
admissible  to  shew  that  he  and  another  juror  had  refused  to  agree  with 
the  opinion  of  the  other  ten  jurors,  and  had  failed  to  object  on  the  record- 
ing of  the  verdict  favoured  by  the  ten  because  some  of  the  latter  had  told 
Ihem  that  the  agreement  of  ten  was  sufficient  to  carry  the  verdict.  R.  v. 
Mullen   (1903),  6  Can.  Cr.  Cas.  363   (Ont.). 

1012.  An  appeal  upon  all  issues  of  law  and  fact  shall  li6  Appeal  from 
from  any  conviction  by  the  judge  without  the  intervention  of  a  ^JwTof^'*  ^^ 
jury  for  any  offence  mentioned  in  section  four  hundred  and  trade  con- 
ninety-eight  to  the  court  of  appeal  in  the  province  where  such  spiracy. 
conviction  is  mftde;  and  the  evidence  taken  upon  the  trial  shall 
form  part  of  the  record  in  appeal,  and,  for  that  purpose,  the 
court  before  which  the  case  is  tried  shall  take  note  of  the  evi- 
dence, and  of  all  legal  objections  thereto.    52  V.,  c.  41,  s.  5. 

Trade  comhinesJ] — The  right  of  appeal  where  the  defendant  elects  trial 
without  a  jury,  is  limited  to  an  appeal  from  the  conviction,  and  the  Crown 
has  no  appeal  from  an  acquittal  on  other  counts  of  the  indictment.  The 
King  V.  Elliott,  9  Can.  Cr.  Cas.  505. 

1018.  An  appeal  from  the  verdict  or  judgment  of  any  court  Appeal  in 
or*  judge  having  jurisdiction  in  criminal  cases,  or  of  a  magis-  ^f ^^dicUble 
trate  proceeding  under  section  seven  hundred  and  seventy-seven,  offences, 
on  the  trial  of  any  person  for  an  indictable  oflFence,  shall  lie 
upon  the  application  of  such  person  if  convicted,  to  the  court 
of  appeal  in  the  cases  hereinafter  provided  for,  and  in  no  others. 

2.  Whenever  the  judges  of  the  court  of  appeal  are  unani-  Decision 
mous  in  deciding  an  appeal  brought  before  the  said  court  their  ^^^^  when, 
decision  shall  be  final. 

3.  If  any  of  the  judges  dissent  from  the   opinion  of  the  Appeal  in 
majority,  an  appeal  shall  lie  from  such  decision  to  the  Supreme  ^j^^^ 
Court  of  Canada  as  hereinafter  provided.     55-56  V.,  c.  29,  s. 

742. 

Court  having  jurisdiction  in  criminal  cases,'] — A  magistrate  trying  a 
charge  of  theft  of  floods  of  the  value  of  less  than  $10  under  the  summary 
trials  procedure  (Code  sees.  773  and  778)  with  the  consent  of  the  accused, 
but  not  having  authority  to  proceed  under  sec.  777  is  not  a  "court  or  judge 
having  jurisdiction  in  criminal  cases"  within  sec.  1013  allowing  an  appeal 
bv  way  of  a  case  reserved.  R.  v.  Hawes  (1900),  4  Can.  Cr.  Cas.  529 
(N.S.). 

Appeals  as  to  indictable  offences,] — The  appeal  is  restricted  in  the  first 
place  by  section  1014  to  questions  of  law  which  are  reserved  by  the  judge 
and  on  which  a  case  is  stated  by  him  for  the  opinion  of  the  Court  of  Ap- 
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peal,  and  in  the  next  place  by  sec.  1015  to  queationB  of  law  which  the  judge 
IiaB  refused  to  reserve,  but  with  respect  to  which  the  Court  of  Appnl 
grants  leave  to  appeal  and  for  which  a  case  is  then  stated  as  if  they  had 
been  reserved.    R.  v.  Trepanier^  4  Can.  Cr.  Caa.  261   (Que.). 

As  to  an  application  for  a  new  trial  upon  the  weight  of  evidence  see 
sees.  1021  and  1022. 

Where  two  prisoners  jointly  indicted  have  been  convicted,  and  a  ques- 
tion has  been  reserved  on  behalf  of  one  of  them,  it  has  been  held  in  Eng- 
land that  the  court  has  power,  under  the  corresponding  Imperial  statute 
11  &  12  Vict.,  ch.  78,  sec.  2,  if  it  shall  be  of  opinion  that  the  objection 
raised  is  valid  and  that  it  effects  the  conviction  of  both  prisoners,  to  quash 
the  conviction  of  the  other  prisoner  as  well  as  that  of  the  prisoner  on  whose 
behalf  the  question  has  been  reserved.  Reg.  v.  Saunders,  [1890]  1  Q.B. 
490. 

Proceedings  by  writ  of  error  were  abolished  by  the  Criminal  Code  of 
1892  and  replaced  by  the  enlarged  jurisdiction  by  way  of  reserved  case  and 
of  appeal  by  leave.  Section  1014. 

The  subject  matter  to  be  reviewed  by  the  appellate  court  may  be  a 
question  of  law  arising  on  proceedings  subsequent  to  the  trial  (sec.  1014), 
in  which  case  sub^sec.  (3)  of  sec.  1014  could  not  apply. 

The  latter  sub-section  enacts  that: — "Either  the  prosecutor  or  the  ac- 
cused may  during  the  trial,  either  orally  or  in  writing,  apply  to  the  court 
to  reserve  any  such  question  as  aforesaid,  and  the  court,  if  it  refuses  so  to 
reserve  it,  shall  nevertheless  take  a  note  of  such  objection." 

This  sub-section  is  viewed  in  R.  v.  Toto,  8  Can.  Cr.  Cas.  410,  as  being 
restrictive.  It  is  submitted,  however,  that  the  decision  is  wrong  and  that 
the  intention  of  sub-sec.  ( 3 )  of  sec.  1014  is  to  enlarge  the  rieht  to  apply,  which 
theretofore  unquestionably  existed  at  the  termination  of  the  trial,  by  es- 
tablishing the  practice  of  having  points  of  law  reserved  while  the  trial  was 
in  progress.  When  a  case  was  reserved  at  the  request  of  the  accused  dur- 
ing a  trial  and  there  was  an  acquittal  the  reservation  was  no  longer  of 
utility  and  lapsed.  R.  v.  Trepanier  (1901),  4  Can.  Cr.  Cas.  259  Que.;  R. 
V.  Paxton,  2  L.C.L.J.  160;  R.  v.  Lalanne  (1879),  13  Mont.  L.N.  16;  R.  v. 
Faderman  (1850),  1  Den.  573.  With  sub-sec.  (3)  of  sec.  1014  must  be 
read  sub-sec.  (4)  which  prevents  a  reservation  made  during  the  trial  from 
having  the  effect  of  postponing  the  continuation  of  the  trial  proceedings. 

The  jurisdiction  conferred  by  sub-sec.  (2)  of  sec.  1014  not  being  ex- 
pressly limited  to  cases  in  which  the  judge  proceeds  of  his  own  motion, 
the  accused  would  have  a  legal  right  to  invoke  the  jurisdiction.  Such  right 
to  invoke  the  jurisdiction  would  be  co-extensive  with  the  jurisdiction  it- 
self, and  might  therefore  be  claimed  "either  during  or  after  the  trial." 
If  a  reserved  case  were  refused,  the  accused  would  t^n  be  a  "party  apply- 
ing" within  the  terms  of  diode  sec.  1015  and  entitled  to  apply  for  leave 
to  appeal. 

A  case  may  be  reserved  for  the  opinion  of  the  appellate  court  after 
sentence  has  been  imposed.  The  King  v.  McGuire  (N.B.),  9  Can.  Cr.  Gas. 
554. 

Four  judges,  constituting  a  majority,  of  the  Supreme  Court  of  Kova 
Scotia  have  authority  to  sit  as  the  Supreme  Court  of  that  province  in 
banc  to  hear  a  reserved  case,  the  full  membership  of  the  court  being 
seven.    George  v.  The  King  (1904),  8  Can.  Cr.  Cas.  401. 

Error.  1014.  No  proceeding  in  error  shall  be  taken  in  any  criminal 

case. 
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2.  The  court  before  which  any  accused  person  is  tried  may,  Question  of 
either  during  or  after  the  trial,  reserve  any  question  of  law  ^*^  reserved, 
arising  either  on  the  trial  or  on  any  of  the  proceedings  prelim- 
inary, subsequent,  or  incidental  thereto,  or  arising  out  of  the 
direction  of  the  judge,  for  the  opinion  of  the  court  of  appea] 

in  manner  hereinafter  provided. 

3.  Either  the  prosecutor  or  the  accused  may  during  the  trial,  Application, 
either  orally  or  in  writing,  apply  to  the  court  to  reserve  any 

such  question  as  aforesaid,  and  the  court,  if  it  refuses  so  to 
reserve  it,  shall  nevertheless  take  a  note  of  such  objection. 

4.  After  a  question  is  reserved  the  trial  shall  proceed  as  in  Trial  pro- 
other  cases.  ceeds. 

5.  If  the  result  is  a  conviction,  the  court  may  in  its  discre-  Execution 
tion  respite  the  execution  of  the  sentence  or  postpone  sentence  ^^  »«ntence 
till  the  question  reserved  has  been  decided,  and  shall  in  its^gpj^^ 
discretion  commit  the  person  convicted  to  prison  or  admit  him 

to  bail  with  one  or  two  sufficient  sureties,  in  such  sums  as  the 
court  thinks  fit,  to  surrender  at  such  time  as  the  court  directs. 

6.  If  the  question  is  reserved,  a  case  shall  be  stated  for  the  Case 
opinion  of  the  court  of  appeal.    55-56  V.,  e.  29,  s.  743.  '     stated. 

Applioaium  "during  the  trial"] — See  notes  to  sees.  1013  and  1015. 

"The  court  tnay  reserve  "'\ — ^The  words  of  sub-sec.  (2)  are  that  "the 
court  before  which  any  accused  person  is  tried"  may  reserve  a  case.  It 
would  seem  from  a  dictum  in  R.  v.  Trepanier,  4  Can.  Cr.  Cas.  259,  261. 
that  if  the  judge  who  presided  at  the  trial  is  unable  to  state  and  send  up 
the  case  on  the  question  of  law  which  has  been  reserved  or  for  which  leave 
to  appeal  has  been  granted,  any  judge  of  the  same  court  may  do  so. 

Question  of  law  arising,  etc] — It  was  held  under  a  prior  statute  which 
dealt  with  questions  which  had  "arisen"  on  the  trial  that  it  was  not  es- 
sential that  the  point  should  have  been  raised  on  the  trial ;  what  was 
meant  was  that  the  question  took  its  rise  at  the  trial.  R.  v.  Bain  (1877), 
23  Lower  Canada  Jurist  327. 

Where  the  sole  question  referred  to  the  appellate  court  on  a  case  re- 
served has  no  bearing  on  the  facts  proved  in  evidence,  the  case  should  be 
quashed.     R.  v.  McICay   (1900),  6  Can.  Cr.  Cas.  151,  34  N.S.R.  540. 

The  Court  of  King's  Bench  (Que.)  sittinsr  as  a  court  for  the  hearing  of 
eases  reserved  by  criminal  courts,  has  jurisdiction  only  to  pronounce  upon 
a  question  of  law,  under  facts  proved  and  mentioned  in  the  reserved  case. 
Consequently,  where  the  question  stated  in  the  reserved  case  was  whether 
the  use  of  a  particular  apparatus  constituted  a  mixed  game  of  chance  and 
skill,  or  only  a  game  of  skills  and  did  not  submit  the  question  whether, 
under  facts  proved,  and  stated  in  the  reserved  case,  the  game  was  one 
which  came  within  the  prohibition  of  the  Criminal  Code,  the  court  de- 
clared that  it  was  without  jurisdiction  in  the  matter.  R.  v.  Fortier  ( 1903), 
7  Can.  Cr.  Cas.  417,  13  Que.  K.B.  308. 

An  objection  to  a  trial  and  verdict  on  the  ground  that  one  of  the  jurors 
was  not  indifferent  but  had  stated  before  the  trial  that  if  he  were  selected 
he  would  send  the  accused  to  gaol,  raises  a  question  of  fact  and  not  a 
question  of  law,  and  a  court  of  criminal  appeal  has  no  jurisdiction  to 
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grant  leave  to  appeal  in  respect  thereof.  And  an  objection  to  a  verdict 
on  the  ^ound  that  it  is  against  the  weight  of  evidence  can  only  be  raised 
by  obtaining  leave  from  the  trial  court  under  Code  sec.  1021  to  apply  to 
tne  Court  of  Appeal  for  a  new  trial.  R.  v.  Carlin  (No.  2),  6  Can.  Or. 
Caa.  607. 

A  question  may  properly  be  reserved  as  to  whether  or  not  there  was 
any  legal  evidence  to  support  the  conviction;  but  as  to  the  weight  of  evi- 
dence and  the  inferences  to  be  drawn  from  it  by  the  jury  the  case  can 
only  come  before  the  Court  of  Appeal  on  a  motion  for  a  new  trial.  R.  v. 
McCaffery  (1900),  4  Can.  Cr.  Cas.  193  (N.S.). 

When  a  reserved  case  has  been  granted  upon  certain  questions  of  law, 
the  appellant  will  not  be  allowed  to  appeal  on  further  questions  which  were 
not  submitted  to  the  judge  below.  R.  v.  Breckenridge  (1903),  7  Can.  Cr. 
Cas.  116   (Que.). 

Failure  to  instruct  the  jury  in  a  trial  for  murder  upon  the  distinction 
between  murder  and  manslaughter  is  a  ground  for  ordering  a  new  trial. 
And  a  court  of  criminal  appeal  should  direct  a  new  trial  upon  a  case  re- 
served by  the  trial  judge  after  the  trial  in  respect  of  such  omission  in 
the  judge's  charge  to  the  jury,  although  no  objection  thereto  was  taken 
by  the  defendant's  counsel  during  the  trial.  R.  v.  Wong  On  (No.  3) 
(1904),  8  Can.  Cr.  Cas.  423    (B.C.). 

In  R.  v.  Theriault  (1894),  2  Can.  Cr.  Cas.  444,  460  (N.B.),  a  man- 
slaughter case,  Uanington,  J.,  said:  "In  such  cases  as  the  present  the 
aim  of  the  court  as  well  bs  of  the  Crown  should  be  to  see  that  the  prisoner 
has  a  full  and  complete  trial  and  that  a  conviction  is  based  on  such  points 
as  reasonably  arise  upon  the  evidence ;  and  it  appears  to  me  that  if  a  most 
important  and  substantial  ground  of  defence  clearly  disclosed  by  the  evi- 
dence is  not  submitted  to  the  jury,  justice  demands  that  such  a  convic- 
tion shall  not  stand." 

A  reserved  case  may  be  granted  at  any  time,  however  remote  from  the 
date  of  the  trial  or  judgment,  if  it  is  still  possible  that  some  beneficial 
result  may  accrue  to  the  prisoner  by  a  decision  in  his  favour.  R.  v. 
Paquin  (1898),  2  Can.  Cr.  Cas.  134;  R.  v.  McGuire,  9  Can.  Cr.  Cas.  554; 
R.  V.  Brown,  16  Cox  715. 

Whether  or  not  the  judge  presiding  at  the  trial  had  jurisdiction  to 
summarily  try  the  defendants  is  a  "question  of  law'*  and  may  be  the  sub- 
ject of  a  reserved  case.     Ibid. 

A  reserved  case  should  not  be  granted  by  the  trial  judge  unless  he  has 
some  doubt  in  the  matter  upon  which  it  is  suggested  that  a  question  be 
reserved  for  the  opinion  of  a  Court  of  Appeal.  R.  v.  L6tang  (1899),  2 
Can.  Cr.  Cas.  506  (Que.) ;  R.  v.  Brindamour,  11  Can.  Cr.  Cas.  315. 

A  question  depending  upon  the  weight  of  evidence  cannot  properly  be 
made  the  subject  of  a  reserved  case.  R.  v.  Mclntyre  (1898),  3  Can.  Cas. 
413   (N.S.). 

But  if  the  evidence  merely  points  to  a  suspicion  of  guilt  and  lacks  the 
material  ingredients  necessary  to  constitute  proof  of  the  offence,  this  is 
not  a  question  of  weight  of  evidence  but  of  want  of  evidence,  and  a  con- 
viction will  be  quashed  if  there  is  no  legal  evidence  to  support  it.  R.  v. 
Winslow   (1899),  3  Can.  Cr.  Cas.  215    (Man.). 

Where  on  a  case  reserved  or  a  case  stated  by  direction  of  a  Court  of 
Appeal  the  sole  question  is  whether  there  was  evidence  of  guilt,  and  no 
leave  has  been  obtained  to  apply  for  a  new  trial  under  sec.  1021  on  the 
ground  that  the  verdict  is  against  the  weight  of  evidence,  the  finding  of 
a  jury,  or  of  the  trial  judge  tiying  the  case  without  a  jury,  cannot  be 
disturbed  as  to  conclusions  or  inferences  justly  capable  of  being  drawn 
from  the  evidence,  or  as  to  the  credibility  of  the  witnesses.  R.  v.  Clark 
(1901),  5  Can.  Cr.  Cas.  235  (Ont). 
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Nor  is  the  question  as  to  the  order  of  addresses  to  the  jury  by  counsel 
at  the  close  of  the  evidence  a  question  of  law  proper  to  be  reserved  for 
the  opinion  of  a  Court  of  Appeal  under  sec.  1014.  R,  v.  Connolly  (1894), 
1  Can.  Cr.  Cas.  468  (Ont.). 

Whether  the  judge  cautions  the  jury  that  the  evidence  of  an  accomplice 
requires  to  be  corroborated  or  not,  is  not  a  matter  for  the  court  to  re- 
view, as  it  is  not  a  question  of  law,  but  one  of  mere  practice.  R.  v. 
Stubbs  (1855),  Dears.  555,  7  Cox  CC.  48,  cited  by  Cameron,  C.J.,  in  R. 
y.  Andrews  (1886).  12  Ont.  R.  184. 

On  proceedings  preliminary ,  auhaequent  or  incidental.] — The  sufficiency 
of  an  indictment  upon  a  motion  to  quash  it  is  a  question  of  law  which 
arises  in  a  proceeding  preliminary  to  the  trial  and  not  on  the  trial.  R. 
V.  Gibson  (1889).  16  Ont.  R.  704. 

Bail  pending  a  reserved  case.] — Where  under  sub-sec.  5  the  accused 
was  admitted  to  bail,  the  condition  of  the  recognizance  taken  being  that  the 
accused  would  appear  at  the  next  sittings  of  the  court  "to  receive  sen- 
tence," the  condition  of  the  recognizance  is  not  broken  if  the  accused 
fails  to  appear  after  judgment  is  given  on  the  reserved  case  quashing  the 
conviction  and  ordering  a  new  trial.  The  conviction  having  been  set  aside, 
the  accused  was  entitled  to  presume  that  he  would  not  be  called  for  sen- 
tence, and  the  sureties  were  not  boimd  for  his  appearance  for  any  other 
purpose  than  to  receive  sentence.  R.  v.  Hamilton  (1899),  3  Can.  Cr.  Cas. 
I    (Man.). 

British  Columbia,] — ^AU  appeals  from  the  verdict,  judgment,  or  ruling 
of  any  court  or  judge  having  jurisdiction  in  criminal  cases,  or  from  the 
conviction,  order,  or  determination  of  a  justice  under  the  summary  oon- 
▼ictions  part  of  the  Criminal  Code  shall  be  by  case  stated,  except  where 
otherwise  provided  by  statute.  B.C.  Rule  56.  Order  XXXIV.  of  the  Su- 
preme Court  Rules^  as  far  as  the  same  are  applicable,  shall  apply  to  a 
special  case  under  these  rules.     B.C.  Rule  57. 

Amendment  of  case  reserved,] — ^A  case  reserved  at  the  instance  of  the 
accused  may  at  his  request  be  amended  during  the  argument  thereon  by 
adding  the  evidence  taken  at  the  trial.  R.  v.  Bain  (1877),  23  L.C.  Jur. 
327;  R.  V.  Ross   (1884),  Montreal  L.R.  I  Q.B.  227. 

Presence  of  accused  unnecessary,] — On  the  hearing  of  a  reserved  case 
it  is  not  necessary  that  the  prisoner  should  be  present,  and  he  may  be 
kept  in  gaol  while  his  case  is  being  argued.  R.  v.  Glass  (1877),  21  L.C. 
Jur.  245.  1  Montreal  Leg.  News  212. 

Appeal  by  prosecution,] — In  R.  v.  Burns  (No.  1),  4  Can.  Cr.  Cas.  324 
a  prosecutor  applied  to  the  Ontario  Court  of  Appeal  for  leave  to  appeal. 
The  court  held  that  no  good  ground  had  been  shewn.  Osier,  J.,  said  inter 
alia:  ''It  would  almost  seem  that,  contrary  to  the  whole  spirit  of  Eng- 
lish law  as  it  has  for  ages  been  administered  in  courts  of  justice,  the 
Criminal  Code  has  been  so  framed  as  to  afford  ground  for  the  contention 
that  an  accused  person  may  be  placed  a  second  time  in  jeopardy  of  life 
or  liberty  after  he  has  been  acquitted  upon  a  trial  before  a  competent 
tribunal.  Whether  this  be  so  or  not,  having  regard  to  the  group  of  sec- 
tions 742-747,  [now  1013-1021]  as  to  which  it  is  not  now  necessary  to 
express  an  opinion,  I  will  say,  for  myself,  that  the  circumstances  under 
which  a  leave  to  appeal  should  be  granted  which  may  bring  about  such  a 
result  must  be  nothing  short  of  extraordinary.  It  is  right  and  entirely 
reasonable  that  a  convicted  person  should  have  an  opportunity  of  ob- 
taining a  new  trial  or  of  having  his  conviction  reconsidered  upon  a  point 
of  law,  or  even  upon  the  facts,  but  to  place  the  prosecutor  in  the  same 
situation  is  to  confound  the  essential  distinction  between  a  civil  and  a 
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criminal  trial  which  the  merciful  administration  of  our  law  has  alirays 
preserved.    Cf.  Regina  v.  Fitzgerald  (1876),  39  U.C.R.  297." 

The  Court  of  Appeal  hearing  a  Crown  case  resented  and  answerinf 
the  questions  reserved  adversely  to  the  accused  is  not  bound  to  direct  a 
new  trial.    R.  v.  Kam,  6  O.LJl.  704,  6  Can.  Cr.  Cas.  479. 

In  The  Queen  y.  Williams,  3  Can.  Cr.  Cas.  9,  it  was  held  that  notice 
of  the  application  by  the  Crown  for  a  new  trial  and  of  the  bearing  of  a 
case  reserved  on  the  Crown's  application  where  the  accused  had  been  ac- 
quitted on  the  trial  should  be  served  on  the  accused  personally,  no  doubt 
being  there  suggested  as  to  the  right  to  grant  a  new  trial  after  acquit- 
tal. 

But  there  is  no  power  to  review  questions  of  fact  upon  the  application 
of  the  Crown.  Section  1021  gives  that  right  to  a  defendant  only.  R.  v. 
Phinney   (No.  1),  6  Can.  Cr.  Cas.  469,  per  Graham,  E.J. 

In  The  King  y.  Phinney  (No.  1)  (1903),  6  Can.  Cr.  Cas.  469,  a  motion 
was  made  on  behalf  of  the  accused  to  quash  a  case  reserved  at  the  instance 
of  the  Crown.  The  question  reserved  was  whether  there  was  any  evidence 
of  insanity  to  support  the  jury's  verdict  of  not  guilty  upon  that  ground. 
The  Supreme  Court  of  Nova  Scotia  refused  to  quash  the  case  reserved. 

Upon  an  appeal  b^  the  Crown,  by  leave  of  the  Court  of  Appeal,  from 
the  judgment  acquitting  the  accused  and  withdrawing  the  case  from  the 
jury  on  the  ground  that  there  was  no  corroborative  evidence  under  see. 
1002,  the  Court  of  Appeal,  on  reversing  such  ruling,  should  direct  a 
new  trial.  Section  1018  is  permissive  and  not  obligatory  as  to  the  grant- 
ing of  a  new  trial  upon  reversing  a  judgment  of  acquittal,  and  the  appel- 
late court  has  a  discretion  to  grant  or  refuse  a  new  trial,  or  to  make  such 
other  order  as  justice  requires.  R.  v.  Burr  (1906),  12  Can.  Cr.  Caa.  103, 
13  O.L.R.  485. 

Misdirection,] — ^The  general  rule  in  civil  cases  where  there  is  a  jury 
is  not  to  entertain  a  motion  for  a  new  trial  upon  a  ground  of  misdirection 
or  nondirection,  unless  the  particular  point  in  controversy  was  raised  at 
the  trial  and  pressed  upon  the  consideration  of  the  judge.  The  rule  has 
been  in  Ontario  to  be  as  much  applicable  to  a  criminal  as  a  civil  trial, 
especially  when  the  parties  to  the  litigation  are  represented  by  counsel 
R.  V.  J^ick,  16  U.C.C.P.  379;  R.  v.  Wilkinson  (1878),  42  U.C.Q.B.  492, 
600;  R.  V.  Seddons,  16  U.C.C.P.  389.  But  see  contra  R.  v.  Theriaalt 
(1894),  2  Can.  Cr.  Cas.  444,  460  (N.B.),  and  R.  v.  Bain  (1877),  23  L.C. 
Jur.  327. 

Misdirection  as  to  dUbi,] — It  is  misdirection  entitling  the  accused  to  a 
new  trial  for  the  trial  judge  to  charge  the  jury  that  the  onus  is  upon  the 
accused  to  prove  an  alibi  set  up  in  defence  by  a  preponderance  of  testi- 
mony.   The  King  V.  Myshrall   (1901),  8  Can.  Cr.  Cas.  474   (N.B.). 

Prohibited  comment  as  to  failure  of  accused  to  testify.] — See  Canada 
Evidence  Act.  sec.  4. 

Improper  reception  of  evidence.] — ^The  improper  reception  of  evidence 
before  a  county  judge  trying  a  case  without  a  jury  under  the  speedy 
trials  clauses  will  not  entitle  the  prisoner  to  a  new  trial  upon  a  case 
reserved,  if  the  county  judge  certifies  therein  that  apart  from  the  evi- 
dence objected  to  there  was  sufficient  evidence  to  compel  him  to  find  the 
prisoner  guilty.    The  King  v.  Tutty,  9  Can.  Cr.  Cas.  309,  544. 

Prejudiced  juror.] — ^An  objection  to  a  trial  and  verdict  on  the  ground 
that  one  of  the  jurors  was  not  indifferent  but  had  stated  before  the  trial 
that  if  he  were  selected  he  would  send  the  accused  to  gaol,  raises  a  question 
of  fact  and  not  a  question  of  law,  and  a  court  of  criminal  appeal  has  no 
jurisdiction  to  grant  leave  to  appeal  in  respect  thereof  under  Code  see. 
1014.    R.  V.  Carlin  (No.  2),  6  Can.  Cr.  Caa.  607  (Qoe.). 
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Remitting  the  evidence.] — See  sec.  1017. 

Respited  sentence — Enforcement. 1 — ^Where  the  conviction  and  sentence 
of  a  prisoner  tried  under  the  speedy  trials  Part  is  respited  pending  the 
hearinfT  of  an  appeal  by  way  of  case  reserved,  and  the  conviction  is 
afSrmed  on  the  appeal,  another  judge  may,  in  the  absence  of  the  trial 
judge  from  the  province,  ^[[ive  effect  to  the  respited  judgment  by  virtue 
of  sec.  831.    The  King  v.  Brooks,  6  Can.  Cr.  Cas.  372. 

1015.  If  the  court  refuses  to  reserve  the  question,  the  party  Appeal  from 
applying  may  move  the  court  of  appeal  as  hereinafter  provided.  ^^^^^^  *o 

2.  The  Attorney  General  or  party  so  applying  may,  on  notice  -^^^i^^  '^ 
of  motion  to  be  given  to  the  accused  or  prosecutor,  as  the  case  motion, 
may  be,  move  the  court  of  appeal  for  leave  to  appeal. 

3.  The  court  of  appeal  may,  upon  the  motion  and  upon  Decision, 
considering  such  evidence,  if  any,  as  it  thinks  fit  to  receive, 

grant  or  refuse  such  leave.    63-64  V.,  c.  46,  s.  3. 

Leave  to  appeal.] — ^Leave  to  appeal  to  the  Court  of  Appeal  under  sec. 
1015,  should  not  be  granted  to  a  private  prosecutor  except  under  excep- 
tional circumstances.  R.  v.  Bums  (No.  1)  (1901),  4  Can.  Cr.  Cas.  324 
(C.A.  Ont.).  Leave  to  appeal  will  not  be  granted  to  a  private  prosecutor 
from  the  decision  of  a  police  magistrate  holding  a  summary  trial  by  con- 
sent, merely  upon  the  ground  that  the  magistrate  erred  in  rejecting  certain 
evidence  which  was  properly  admissible  but  corroborative  only.     Ibid. 

Where  the  trial  judge  has  refused  to  reserve  a  case  upon  a  question  of 
law  and  the  Court  of  Anneal  is  then  applied  to  for  leave  to  appeal  under 
sec.  1015,  leave  cannot  be  granted  in  respect  of  another  question  of  law 
in  respect  of  which  a  reserved  case  had  not  been  asked  of  the  trial  judge. 
R.  v.  Carlin  (No.  2),  6  Can.  Cr.  Cas.  607. 

Upon  an  application  for  leave  to  appeal  after  the  refusal  of  a  reserved 
case,  ample  notice  of  the  application  should  be  given  to  the  Attorney-Gen- 
eral, and  the  notice  of  motion  should  sei  forth  the  grounds  relied  upon. 
The  King  v.  Lai  Ping,  8  Can.  Cr.  Cas.  467«  11  B.C.R.  102. 

Leave  to  appeal  will  not  be  granted  on  the  ground  of  the  admission 
of  irrelevant  evidence,  if  in  the  opinion  of  the  court  the  reception  of  such 
evidence  did  not  occasion  any  substantial  wrong  or  miscarriage  on  the 
trial.    The  King  v.  Callaehan,  8  Can.  Cr.  Cas.  143. 

Upon  a  trial  and  conviction  for  theft  the  fact  that  evidence  was  ad- 
mitted for  the  Crown  in  respect  of  a  transaction  between  the  complain- 
ant and  the  accused  which  had  been  the  subject  of  a  prior  indictment 
against  the  accused  for  theft,  on  which  prior  indictment  the  accused  had 
been  acquitted,  will  not  invalidate  the  conviction,  if  the  jury  were  informed 
of  such  acquittal  and  instructed  in  accordance  with  the  prior  verdict  that 
the  first  transaction  was  in  fact  a  loan  repayable  on  the  date  of  the  of- 
fence now  charged;  and  the  .court  will  decline  leave  to  appeal  under  such 
circumstances.    R.  v.  Menard  (1003),  8  Can.  Cr.  Cas.  80. 

"Party  applying."] — It  has  been  held  by  the  Supreme  Court  of  the 
Territories  that  the  trial  judge  may  if  he  sees  fit  grant  a  reserve  during 
or  after  the  trial,  either  upon  application  therefor  or  of  his  own  motion, 
but  that  the  Court  of  Appeal  can  grant  leave  to  appeal  only  in  the  case 
of  an  application  made  during  the  trial  being  refused.  The  words  "party 
applying*'  in  the  first  paragraph  of  this  section  are  held  to  refer  to  the 
application  authorized  by  Code  sec.  1014,  sub-sec.   (3)  to  be  made  during 
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the  trial  either  orally  or  in  writing  by  the  prosecutor  or  the  aocuaed.    £. 
V.  Toto   (1904),  8  Can.  Cr.  Cas.  410. 

It  is  submitted,  however,  that  the  decision  in  R.  v.  Toto  is  wron^  aod 
that  the  intention  of  sub-sec.  (3)  of  sec.  1014  is  to  enlarge  the  right  to 
apply,  which  theretofore  unquestionably  existed  at  the  termination  of  the 
trial,  by  establishing  the  practice  of  having  points  of  law  reserved  while 
the  trial  was  in  progress.     See  note  to  sec.  1013. 

The  antecedent  of  the  word  "applying"  may  be  found  in  the  word 
''refuses,"  as  a  refusal  involves  the  idea  of  an  application.  And  sec.  1013 
which  introduces  the  subject  of  appeal  generally  (including  reserved  cases 
as  a  mode  of  appeal)  in  terms  declares  that  "an  appeal  .  .  .  shall 
lie  upon  the  application  of  such  person  if  convicted,  to  the  Ck>urt  of  Appeal 
in  the  cases  hereinafter  provided  for,"  etc.,  thus  expressly  connecting  the 
jurisdiction  whether  of  the  trial  court  under  sec.  1014  (2)  or  of  the  appel- 
late court  under  sec.  1015  with  the  right  of  the  accused  to  make  applica- 
tion. 

Case  to  he  stated  if  leave  granted,] — See  sees.  1016  and  1017. 


Proceedings 
on  appeal 
granted. 

Motion  for 

proper 

sentence. 


By  prose- 
cutor. 


1016.  If  leave  to  appeal  is  granted,  a  case  shall  be  stated 
for  the  opinion  of  the  court  of  appeal  as  if  the  question  had 
been  reserved. 

2.  If  the  sentence  is  alleged  to  be  one  which  could  not  by  law 
•be  passed,  either  party  may  without  leave,  upon  giving  notice 
of  motion  to  the  other  side,  move  the  court  of  appeal  to  pass 
a  proper  sentence. 

3.  If  the  court  has  arrested  judgment,  and  refused  to  pass 
any  sentence,  the  prosecutor  may  without  leave  make  such 
motion.    55-56  V.,  c,  29,  s.  744. 

Case  stated  after  leave  granted.] — On  granting  leave  to  appeal  tbe 
Court  of  Appeal  may  direct  that  the  court  below  shall  state  a  case  as  if 
the  questions  have  been  reserved.  R.  v.  Sam  Chak  (No.  1)  (1907),  12  Can. 
Cr.  Cas.  495   (N.S.). 

Section  1016  would  seem_to  place  upon  the  trial  court  a  statutory 
duty  to  formulate  a  proper  case  such  as  would  have  been  reserved  had 
the  trial  judge  granted  the  application  for  a  reserved  case  instead  of 
refusing  it. 

If  the  case  so  stated  does  not  correctly  and  fully  cover  the  points  of 
law  on  which  the  reserved  case  was  originally  asked  and  on  which  leave  to 
appeal  was  granted,  the  Court  of  Appeal  may  send  the  case  back  to  be 
amended  or  re-stated.  Section  1017  (3).  Ihferentially  this  seems  to  in- 
clude a  jurisdiction  in  the  appellate  court  to  specify  the  amendments  and 
so  dictate  the  precise  terms  of  the  "stated  case,"  if  an  order  is  made 
under  sec.  1017  sending' the  case  back  to  be  re-stated. 

And  while  the  general  practice  is  to  leave  the  form  of  the  case  to  be 
stated  to  be  settled  by  the  court  below  when  an  order  has  been  made 
granting  leave  to  appeal,  the  Court  of  Appeal  for  Ontario  in  one  case 
exercised  their  jurisdiction  to  require  the  court  below  to  state  the  case 
in  the  form  set  forth  in  the  order.  R.  v.  Coleman  (1898),  2  Can.  O. 
Cas.  523.  539. 

Certifying  the  evidence,] — See  sec.  1017. 
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101 7.  On  any  appeal  or  application  for  a  new  trial,  the  Evidence  for 
court  before  which  the  trial  was  had  shaU,  if  it  thinks  neces-^^^^'^f^^ 
sary,  or  if  the  court  of  appeal  so  desires,  send  to  the  court  of  ^*^ 
appeal  a  copy  of  the  whole  or  of  such  part  as  may  be  material 

of  the  evidence  or  the  notes  taken  by  the  judge  or  presiding  Judge's 
justice  at  the  trial.  "^***- 

2.  The  court  of  appeal  may,  if  only  the  judge 's  notes  are  Other  evi- 
sent  and  it  considers  such  notes  defective,  refer  to  such  other  ^^^^' 
evidence  of  what  took  place  at  the  trial  as  it  thinks  fit. 

3.  The  court  of  appeal  may,  in  its  discretion,  send  back  any  Sending 
case  to  the  court  by  which  it  was  stated  to  be  amended  or  re-  ^*^  ^*^ 
stated.    55-56  V.,  o.  29,  s.  745. 

Remitting  the  evidence  and  findings,] — The  judge  reserving  or  stat- 
ing a  ease  for  the  Court  of  Appeal  as  to  the  sufficiency  of  the  evidence 
to  sustain  a  conviction  should  either  state  the  effect  of  the  evidence 
given  or  extract  the  material  parts  of  it,  and  not  send  up  the  whole  body 
of  the  evidence  with  a  question  as  to  its. sufficiency.  The  King  v.  Cohon, 
6  Can.  Cr.  Cas.  386   (N.S.). 

The  forwarding  of  the  whole  of  the  evidence  taken  at  the  trial  does 
not  dispense  with  the  necessity  for  the  trial  judge  to  certify  his  findings 
of  fact  and  to  specify  the  points  of  law  as  to  which  he  entertains  the 
doubt.  R.  V.  Giles  (1894),  31  Can.  Law  Jour.  33;  R.  v.  L6tang  (1899), 
2  Can.  Cr.  Cas.  505   (Que.). 

1018.  Upon  the  hearing  of  any  appeal  under  the  powers  Powers  of 
hereinbefore  contained,  the  court  of  appeal  may, —  court  of 

appeal  upon 
(a)  confirm  the  ruling  appealed  from;  or,  hearing. 

(6)  if  of  opinion  that  the  ruling  was  erroneous,  and  that 

there  has  been  a  mis-trial  in  consequence,  direct  a  new 

trial;  or, 

(c)  if  it  considers  the  sentence  erroneous  or  the  arrest  of 
judgment  erroneous,  pass  such  sentence  as  ought  to  have 
been  passed  or  set  aside  any  sentence  passed  by  the  court 
below,  and  remit  the  case  to  the  court  below  with  a  direc- 
tion to  pass  the  proper  sentence ;  or, 

(d)  if  of  opinion  in  a  case  in  which  the  accused  has  been 
convicted  that  the  ruling  was  erroneous,  and  that  the 
accused  ought  to  have  been  acquitted,  direct  that  the 
accused  shall  be  discharged,  which  order  shall  have  all  the 
effects  of  an  acquittal,  or  direct  a  new  trial ;  or, 

(e)  make  such  other  order  as  justice  requires.  55-56  V., 
c.  29,  s.  746. 

Jurisdiction,] — The  court  has  power  to  quash  a  conviction  against  a 
prisoner  even  though  no  question  as  regards  that  prisoner  has  been  raised 
in  the  case  reserved,  and  the  court  will  exercise  this  power  where  it  is 
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quite  clear  that  the  law  applicable  to  the  question  raised  in  the  case  ii 
equally  applicable  to  such  prisoner.  R^.  v.  Saunders,  [1899]  1  Q.B. 
490. 

Substantial  ivrong  or  misoarriage,] — See  sec.  1019. 

No  re-election  on  new  trial.] — When  a  new  trial  has  been  ordered 
under  Code  sec.  1018  by  the  Court  of  Appeal,  upon  an  appeal  from  a  trial 
with  a  jury,  the  prisoner  is  not  entitled  to  re-elect  in  favour  of  a  speedj 
trial  without  a  jury.  Section  828  (2)  of  the  Code  does  not  apply  to  sudi 
a  case.    R.  v.  Coote  (1903),  7  Can.  Cr.  Cas.  92  (B.C.). 

Appeal  by  the  Croum,] — See  note  to  sec.  1014. 

Reoognizanoe  to  appear  for  sentence,] — See  sec  1014. 

1019.  No  conviction  shall  be  set  aside  nor  any  new  trial 
directed,  although  it  appears  that  some  evidence  was  impro- 
perly admitted  or  rejected,  or  that  something  not  according  to 
law  was  done  at  the  trial  or  some  misdirection  given,  unless,  in 
the  opinion  of  the  court  of  appeal,  some  substantial  wrong  or 
miscarriage  was  thereby  occasioned  on  the  trial :  Provided  that 
if  the  court  of  appeal  is  of  opinion  that  any  challenge  for  the 
defence  was  improperly  disallowed,  a  new  trial  shall  be  granted. 
55-56  v.,  c.  29,  s.  746. 

"Substantial  wrong  or  miscarriage"] — ^A  statement  hy  the  Crown 
counsel  in  his  address  to  the  jury  that  the  prisoner's  counsel  'took  the 
very  best  and  wisest  course  in  not  having  the  prisoner  go  on  the  witness 
stand,"  and  that  he,  the  Crown  counsel,  thinks  it  was  wise  for  the  pris- 
oner himself,  is  a  comment  unfavourable  to  the  accused  on  his  failure 
to  testify  on  his  own  behalf  and  is  within  the  prohibition  of  see.  4  of 
the  Canada  Evidence  Act.  Where  comment  has  been  made  in  oontrsven- 
tion  of  the  Canada  Evidence  Act,  upon  the  failure  of  the  accused  to  testi- 
fy, the  same  is  a  substantial  wrong  to  the  prisoner  and  entitles  him  to 
a  new  trial.    The  King  v.  Charles  King,  9  Can.  Cr.  Cas.  426  (N.W.T.). 

A  new  trial  was  refused  in  a  murder  case,  where  the  application  was 
based  solely  on  an  affidavit  of  a  witness  that  he  had  misapprehended  a 
question  put  to  him,  which  had  led  to  hift  answer  producing  a  wrong  im- 
pression.    R.  V.  Crozier  (1858),  17  U.C.Q.B.  276. 

Comment  by  the  prosecuting  counsel  before  the  jury  in  respect  of  the 
failure  of  prisoner's  wife  to  testify  is  error  entitling  the  prisoner  to  a  new 
trial.  R.  v.  Corby  (1808),  1  Can.  Cr.  Cas.  457  (N.S.).  The  rule  is  to 
be  applied,  notwithstanding  a  subsequent  withdrawal  of  the  comment  and 
notwithstanding  the  judge's  direction  to  the  jury  to  disregard  it.  The  ob- 
jection is  not  waived,  because  not  taken  at  the  time,  and  it  is  sufficient 
if  drawn  to  the  attention  of  the  trial  judge  after  the  jury  have  retired 
to  deliberate.     Ibid. 

The  improper  reception  of  evidence  before  a  county  judge  trying  a  esse 
without  a  jury  under  the  speedy  trials  clauses  will  not  entitle  the 
prisoner  to  a  new  trial  upon  a  case  reserved,  if  the  county  judge  certifies 
therein  that  apart  from  the  evidence  object^  to  there  was  sufficient  evi- 
dence to  compel  him  to  find  the  prisoner  guilty.  R.  v.  Tutty  (1905),  9 
Can.  Cr.  Cas.  544. 

Where  the  accused  charged  with  murder  goes  into  the  witness  box  on 
his  own  behalf,  and  then  and  there  for  the  first  time  makes  known  his 


L. 


Part  XIX.  Criminal  Code.  [§  1019]  807 

claim  that  he  was  a  mere  eye-witness  of  the  murder,  and  that  the  principal 
witness  for  the  prosecution  had  committed  the  deed,  the  trial  judge  may 
properly  direct  the  jury  that  they  may  draw  inferences  from  the  pris- 
oner's previous  silence  oU  the  matter  of  such  claim,  and  consider  whether 
the  facts  in  evidence  shewe4  the  motive  for  such  silence  to  be  founded  on 
a  consciousness  of  innocence,  ex.  gr.,  that  he  would  thereby  the  better 
establish  his  innocence,  or  to  be  a  design  founded  on  a  knowledge  of  guilt 
to  advance  a  false  defence  at  the  last  moment,  and  to  take  the  prosecu- 
tion by  surprise.  Even  if  the  charge  were  erroneous  in  that  respect,  a 
new  trial  should  not  be  granted  if  there  was  ample  evidence  of  guilt 
apart  from  that  question,  and  if,  in  the  opinion  of  the  Court  of  Appeal, 
no  substantial  wrong  or  miscarriage  was  occasioned  by  the  error.  R.  v. 
Higgins   (1902),  7  Can.  Cr.  Cas.  68«  3d  N.B.R.  18. 

Where  a  conviction  has  been  made  without  the  legal  proof  required 
by  law  of  an  essential  part  of  the  crime,  such  defect  is  a  "substantial 
wrong  or  miscarriage"  at  the  trial  within  this  section  and  the  conviction 
must  be  set  aside.    The  King  v.  Drummond,  10  Can.  Cr.  Cas.  340. 

The  reception  of  opinion  testimony  as  to  the  illegality  of  the  trans- 
actions in  question  was  improper,  but  as  a  case  against  the  accused  was 
sufficiently  made  out  without  that  testimony,  and  the  trial  was  without 
a  jury,  the  conviction  should  stand.  The  King  v.  Harkness  (No.  2),  10 
Can.  Cr.  Cas.  190. 

If  upon  a  case  reserved,  the  appellate  court  finds  that  important  deposi- 
tions were  improperly  received  in  evidence,  and  is  unable  to  say  that  no 
substantial  wrong  or  miscarriage  was  occasioned  by  the  irregularity,  the 
conviction  should  be  quashed  notwithstanding  sub-sec.  (f),  but  a  new  trial 
may  be  ordered.    The  King  v.  Brooks,  11  Can.  Cr.  Cas.  188. 

On  a  trial  for  murder  where  the  evidence  is  circumstantial,  it  is  for 
the  jury  alone  to  pronounce  on  the  question  of  the  truth  of  the  alleged 
circiimstances  deposed  to,  and  also  as  to  what  inferences  which  the  facts 
would  warrant  snail  be  drawn  from  the  circumstantial  evidence.  And  it 
is  error  and  ground  for  a  new  trial  for  the  trial  jud|i:e  to  instruct  the 
jury  that  they  cannot  doubt  that  certain  inferences  are  to  be  drawn  on 
points  material  to  the  issue.    R.  v.  Collins,  12  Can.  Cr.  Cas,  402  (N.B.). 

On  a  charge  of  aidinfr  and  abetting  another  to  commit  rape  if  it  ap- 
pears that  a  man  called  as  a  witness  for  the  prosecution  had  immediately 
prior  to  the  offence  been  in  the  company  of  the  prosecutrix  under  cir- 
cumstances making  it  probable  that  he  had  had  illicit  connection  with  her, 
and  that  the  man  accused  of  the  rape  had  taken  the  prosecutrix  away 
from  the  witness,  the  witness  may  be  cross-examined  as  to  his  relations 
with  the  prosecutrix  for  the  purpose  of  shewing  prejudice  against  the  ac- 
cused, and  for  this  purpose  is  bound  to  answer  whether  he  had  had 
connection  with  the  prosecutrix  on  that  occasion.  And  where  the  witness 
refused  to  answer  as  to  his  connection  with  the  prosecutrix  and  the  trial 
judge  upheld  his  refusal  and  the  prosecutrix  also  refused  to  answer  as  to 
same,  but  the  iruilt  of  the  accused  was  corroborated  by  independent  testi- 
mony, Code  sec.  1019  may  be  applied  to  uphold  the  conviction  on  the 
ground  that  no  substantial  wrong  has  been  occasioned  by  the  ruling.  The 
King  V.  Finnessey,  10  Can.  Cr.  Cas.  347,  11  O.L.R.  338. 

Although  evidence  of  threats  made  by  the  prisoner  to  another  person 
was  improperly  admitted,  if  in  the  circumstances,  no  substantial  wrong 
or  miscarriaee  of  justice  was  occasioned  on  the  trial  by  reason  of  the 
evidence,  the  conviction  should  not  be  set  aside  or  a  new  trial  directed. 
R.  V.  Sunfield   (1907),  13  Can.  Cr.  Cas.  1   (Ont.). 

The  intention  is  that  the  improper  admission  of  evidence  shall  not  in 
itself  constitute  a  sufficient  reason  for  granting  a  new  trial,  nnd  thnt  it 
is  not  necessarily  a  "substantial  wrong  or  miscarriage."     (Makin  v.  New 
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South  Wales  (1994),  A.C.  67,  dUtinguiBhed.)  R.  v.  Wood*  (1887).  Z 
Cui.  Cr.  Cas.  ISQ   <B.C.). 

But  in  the  absence  of  a  direct  and  unmistakable  enactment,  the  conrt 
should  not,  upon  a  case  reserved,  affirm  a  conviction,  where  material  eri- 
dence  bas  been  iuiproperlj  received,  because,  'iu  the  opinion  of  the  court, 
there  is  sufficient  KOod  evidence  tjj  support  s  verdict.  R.  t.  Dixon,  29  N. 
S.R.  462;   R.  v.  Gibson    (1S67),   IS  Q.B.D.  637. 

On  a  trial  (or  murder,  if  the  trial  judfte  directs  the  jury  that  tnuniMnt 
peril  of  the  prisoner's  own  life  or  of  the  lives  of  his  family  is  a  ground  of 
justification  for  killing,  in  defence  af  his  household,  one  of  a  part;  com- 
mitting an  unprovoked  assault  upon  him,  but  does  not  direct  them  that  a 
reasonable  apprebensioD  of  immediate  danger  of  grievous  bodily  harm  to 
the  prisoner  or  to  his  wife  and  family  is  an  equal  justiGcation,  such  omit- 
sion  constitutes  a  substantial  wrong  or  miscarriage  occasioned  on  the  trial 
and  a  new  trial  should  be  ordered,  where  the  circumstances  shewn  in  evi- 
dence are  such  as  to  point  much  more  to  the  latter  ground  of  justification 
than  to  the  former.    R.  v.  Theriault   (1884),  2  Can.  Cr.  Cas.  444  (M.B.|. 

If  a  most  important  and  substantial  ground  of  defence  clearly  disclosed 
by  the  evidence  is  not  submitted  to  the  jury  by  the  judge's  chargt,  the 
conviction  cannot  stand,  although  the  prisoner's  counsel  did  not  ask  at 
the  trial  for  any  other  or  fuller  direction.     Ibid. 

The  strictness  of  the  rule  applied  in  civil  cases  in  some  of  the  prov- 
inces by  which  an  objection  not  raised  at  a  time  when  it  could  have  btcn 
remedied,  cannot  afterwards  be  allowed,  should  not  be  applied  to  cases  of 
misdirection  in  criminal  cases.  (R.  v.  Fick  (1866),  16  U.C.G.P.  379.  dis- 
approved.)     Ibid. 

Where  a  deposition  of  a  deceased  witness  taken  oa  an  enquiry  before  • 
magistrate  has  been  improperly  admitted  in  evidence  at  the  trial,  and  is 
of  such  a  nature  that  it  must  have  influenced  the  jurv  in  their  verdict, 
its  improper  admission  is  a  "substantial  wrong"  entitling  the  accused  to 
a  new  trial.     R.  v.  Hamilton   (1898),  2  Can.  Cr.  Cas.  390   (Man.). 

Where  an  alleged  confession  is  received  in  evidence  after  objection  by 
the  accused,  and  the  trial  judge  before  the  conclusion  of  the  trial  reversta 
his  ruling  and  strikes  out  the  evidence  of  the  alleged  confession,  at  the 
same  time  directine'  the  jury  to  disr^ard  it,  the  jury  should  be  dischaiged 
and  a  new  jury  impanelled.    R.  v.  Sonyer   (IS98),  2  Can.  Cr.  Cas.  501. 

If  the  trial  judge  refuses  to  impanel  a  new  jury  in  such  a  ease,  a  new 
trial  will  be  ordered  by  a  court  of  appeal;  but  the  court  of  appeal  will 
not  determine  the  question  of  the  admissibility  of  the  alleged  confessioD. 
Ibid. 

An  accused  person  has  the  right  to  have  his  case  submitted  to  the  jury 
without  any  comment  on  his  failure  to  testify  being  made  by  the  trial 
judge,  and  although  such  comment  is  afterwards  withdrawn,  the  making 
of  same  is  a  substantial  wrong  to  the  accused,  and  if  be  is  convicted  he  i> 
entitled  to  a  new  trial  by  reason  thereof.  R.  v.  Coleman  (1B98),  2  Csn. 
Cr.  Cas.  523   (Ont.), 

Re-aentence  on  appeal,] — -The  Court  of  Appeal  hearing  a  case  reserved 
as  to  the  validity  of  the  sentence  has  power  under  sec.  1018  (c)  to  cor- 
rect a  sentence  in  excess  of  that  authorised  by  law  and  should  in  such 
case  reduce  the  same  to  the  maximum  limit.  R.  v.  Dupont  (1900),  4 
Can.  Cr.  Cas.  506   (Que.). 

When  a  prisoner  is  convicted,  on  a  summary  trial  before  a  police  m«- 
strate,  of  theft,  he  cannot  be  sentenced,  under  sub-sec.  2  of  sec.  3B0  of 
le  Criminal  Code,  to  more  than  seven  years'  imprisopment,  although  he 
(3  been  previously  convicted  of  theft,  unless  such  previous  conviction 
IS  been  charged  in  the  information  by  analogy  to  section  851  and  prored 


Part  XIX.  Criminal  Code.  [§  1020]  809 

in  accordance  with  sec.  963,  and,  where  in  such  a  case  a  greater  punishment 
is  inflicted,  the  Court  of  Appeal,  upon  an  application  under  sub-sec.  2  of 
sec.  1016  of  the  Code,  will  set  aside  the  sentence  and  pass  what  it  con- 
siders a  proper  sentence.    R.  v.  Edwards  (1907)j  17  Man.  R.  288. 

1020.  If  it  appears  to  the  court  of  appeal  that  such  wrong  Only  one 
or  miscarriage  affected  some  count  only  of  the  indictment,  the  ^^J^ 
court  may  give  separate  directions  as  to  each  count,  and  may  sentence  aa 
pass  sentence  on  any  count  unaffected  by  such  wrong  or  mis-  to  rest, 
carriage  which  stands  good,  or  may  remit  the  case  to  the  court 

below  with  directions  to  pass  such  sentence  as  justice  may 
require. 

2.  The   order   or   direction   of   the   court   of   appeal   shall  Order  of 
be  certified  under  the  hand  of  the  presiding  chief  justice  or^^^^j 
senior  puisne  judge  to  the  proper  officer  of  the  court  before 
which  the  case  was  tried,  and  such  order  or  direction  shall  be 
carried  into  effect.    55-56  V.,  c.  29,  s.  746. 

In  British  Columbia  it  has  been  held  that  if  the  certificate  is  directed 
to  the  officer  of  the  speedy  trials  court,  but  the  judge  of  that  court  is  ab- 
sent from  the  province,  any  judge  of  the  Supreme  Court  of  the  province 
may  act  in  his  stead  under  sec.  831.  R.  v.  Brooks  (1902),  5  Can.  Cr.  Caa. 
372. 

1021.  After  the  conviction  of  any  person  for  any  indictable  Leave  to 
offence  the  court  before  which  the  trial  takes  place  may,  either  *e^^{pi^L 
during  the  sitting  or  afterwards,  give  leave  to  the  person  con- 
victed to  apply  to  the  court  of  appeal  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

2.  The  court  of  appeal  may,  upon  hearing  such   motion,  May  grant 
direct  a  new  trial  if  it  thinks  fit.  ^®^  trial. 

3.  In  the  case  of  a  trial  before  a  court  of  general  or  quarter  Leave  by 
sessions  such  leave  may  be  given,  during  or  at  the  end  of  the  Vf^^^  P^^ 
session,  by  the  judge  or  other  person  who  presided  at  the  trial,  sessions 
55-56  v.,  c.  29,  s.  747. 

2^0  application  by  Crown.'] — There  is  no  provision  in  the  Code  authoriz- 
ing the  granting  of  a  new  trial  to  the  Crown  on  the  ground  that  the  ver- 
dict of  acquittal  ia  against  the  weight  of  evidence,  "[fiie  King  v.  Phinney 
(No.  2),  7  Can.  Cr.  Cas.  280. 

(Questions  of  fact.] — ^An  objection  to  a  trial  and  verdict  on  the  ground 
that  one  of  the  jurors  was  not  indifferent  but  had  stated  before  the  trial 
that  if  he  were  selected  he  would  send  the  accused  to  gaol,  raises  a  ques- 
tion of  fact  and  not  a  question  of  law^  and  a  court  of  criminal  appeal  has 
no  jurisdiction  to  grant  leave  to  appeal  in  respect  thereof  under  Code  sec. 
1014.  An  objection  to  a  verdict  on  the  ground  that  it  is  against  the  weight 
of  evidence  can  only  be  raised  by  obtaining  leave  from  the  trial  court  under 
sec.  1021  to  apply  to  the  Court  of  Appeal  for  a  new  trial.  The  King  v. 
Carl  in   (No.  2),  6  Can.  Cr.  Cas.  607   (Que.). 
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Where  on  a  case  reserved  or  a  case  stated  by  direction  of  a  Court  of 
Appeal  the  sole  question  is  whether  there  was  evidence  of  guilt,  and  no 
leave  has  been  obtained  to  apply  for  a  new  trial  on  the  ground  that  ^ 
verdict  is  against  the  weight  of  evidence,  the  finding  of  a  jury,  or  of  the 
trial  judge  trying  the  case  without  a  jury,  cannot  Im  disturbed  as  to  con- 
elusions  or  inferences  justly  capable  of  being  drawn  from  the  evidence,  or 
as  to  the  credibility  of  the  witnesses.  R.  v.  Clark  (1901),  6  Can.  Cr.  Cas. 
235   (Ont.). 

Leave  to  apply  to  the  Court  of  Appeal  for  a  new  trial  under  sec.  1021 
on  the  ground  that  the  verdict  is  against  the  weight  of  evidence,  should 
only  be  granted  when  the  verdict  is  so  clearly  against  the  evidence  as  to 
amount  to  a  denial  of  justice.  R.  v.  Molleur  (No.  2)  (1905),  12  Can. 
Cr.  Cas.  16  (Que.).  A  new  trial  should  not  be  granted  merely  because 
the  jury  has  disr^^rded  the  uncorroborated  testimony  of  the  accused  as  to 
alleged  facts  which  might  relieve  him  from  liability.    Ibid. 

In  deciding  whether  there  should  be  a  new  trial  on  the  ground  that  the 
verdict  against  the  accused  was  against  the  weight  of  evidence,  the  ques- 
tion is  whether  or  not  the  verdict  is  one  which  the  jury,  as  reasonable 
men,  ought  not  to  have  found,  A  new  trial  will  not  be  granted  merely  be- 
cause the  trial  judge  is  dissatisfied  with  the  verdict  and  favours  an  ac- 
quittal.   R.  V.  Brewster  (1896),  4  Can.  Cr.  Cas.  34  (N.W.T.). 

The  application  to  the  court  under  this  section  is  authorised  only  upon 
the  ground  that  the  verdict  was  against  the  weight  of  evidence,  and,  as  was 
said  in  Mellin  v.  Taylor,  3  Bing.  N.C.  109,  the  court  ought  to  exercise  not 
merely  a  cautious,  but  a  strict  and  sure  judgment  before  it  sends  the  case 
to  a  second  jury.  R.  v.  Chubbs  (1864),  14  U.C.C.P.  32,  43,  per  Richards, 
C.J.  If  the  application  be  upon  other  grounds  as  for  example  the  discov- 
ery of  fresh  evidence  the  application  should  be  made  to  the  Minister  of 
Justice  under  sec.  1022. 

When  there  is  divergence  between  the  evidence  adduced  by  the  Crown 
and  that  adduced  by  the  defence,  and  the  jurors  have  exercised  the  discre- 
tion which  is  allowed  to  them  by  rejecting  the  evidence  given  on  one  side 
or  on  the  other,  and  their  verdict  is  supported  by  and  founded  on  the 
Evidence  which  they  believed  and  accepted,  the  verdict  is  not  against  the 
weight  of  evidence.  R.  v.  Harris  (1898),  2  Can.  Cr.  Cas.  75  (Que.).  In 
forming  their  opinion  as  to  the  credibility  of  the  witnesses,  the  jurors  are 
not  bound  to  accept  the  evidence  given  on  any  side  because  there  are  more 
witnesses  on  that  side  than  on  the  other.  To  oblige  them  to  do  so  would 
infringe  on  their  function  to  consider,  weigh  and  pass  upon  any  evidence 
adduced,  and  then  to  accept  or  to  reject  it  in  their  discretion.    Ibid. 

The  failure  of  the  trial  judge  ex  mero  motu  to  direct  the  jury  to  give  to 
the  prisoner  the  benefit  of  any  reasonable  doubt,  is  not  a  good  ground  for 
interfering  with  the  verdict  in  a  case  where  the  evidence  does  not  point  to 
any  reduced  or  lesser  offence.  R.  v.  Riendeau  (1900),  3  Can.  Cr.  Cas.  293 
(Que.). 

Before  verdict  all  presumptions  will  be  in  favour  of  the  innocence  of  the 
prisoner,  after  a  verdict  of  guilty  all  presumptions  will  be'  against  it.  The 
court  is  not  justified  in  setting  aside  the  verdict  unless  it  can  say  the  jury 
were  wrong  in  the  conclusion  they  arrived  at.  It  is  not  sufficient  that  the 
appellate  court  would  not  have  pronounced  the  same  verdict.  R.  v.  Ham- 
ilton  (1868),  16  U.C.C.P.  353. 

Where  the  verdict  is  not  perverse,  nor  contrary  to  law  and  evidence, 
though  it  may  be  somewhat  against  the  judge's  char^,  that  is  no  reason 
for  interfering  if  there  be  evidence  to  sustain  the  finding,  because  the  jury 
are  to  judge  of  the  sufficiency  and  weight  of  the  evidence.  R.  v.  Seddons 
(1866),  16  U.C.CP.  389. 
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The  former  rule  was  that  the  court  would  not  in  criminal  cases  grant  a 
new  trial  unless  the  verdict  was  clearly  wrong,  even  though  the  evidence 
on  which  a  prisoner  was  convicted  would  equally  justify  his  acquittal,  for 
the  jury  are  to  judge  of  the  preponderance  of  the  evidence,  and  their  finding 
will  not  be  disturbed.  R.  v.  Mcllroy  (1864),  15  U.C.C.P.  116,  following  R. 
V.  Chubbs,  14  U.C.G.P.  32. 

A  new  trial  should  be  ordered,  if  the  judge's  charge  was  so  ambiguous 
that  the  jury  may  have  been  misled  into  thii3cing  that  a  material  issue  of 
fact  was  withdrawn  from  their  consideration  as  l^ing  a  matter  of  law.  R. 
V.  Collins  (1895),  1  Can.  Cr.  Cas.  48  (N.B.). 

A  new  trial  in  a  criminal  case  should  not  be  granted  unless  after  an 
examination  of  the  evidence  given  at  the  trial,  and  of  the  grounds  of  the 
application,  the  court  sees  some  apparent  reason  for  doubting  the  propriety 
of  the  conviction,  especially  where  the  judge  before  whom  the  prisoner 
was  convicted  did  not  feel  it  necessary  to  reserve  any  question  of  law  which 
arose  at  the  trial  for  the  consideration  of  one  of  the  superior  courts.  R. 
V.  Craig  (1868),  7  U.C.CP.  241. 

Where  affidavits  Were  made  by  some  of  the  jurors  who  tried  the  cas^ 
tliat  the  jury  were  not  in  fact  unanimous,  but  the  belief  among  them  was 
that  unanimity  was  not  necessary,  and  that  a  verdict  could  be  given 
according  to  the  opinion  of  the  major  part  of  them,  they  cannot  l^  re- 
ceived and  acted  upon  by  the  court  as  ground  for  a  new  trial.  R.  v.  Fel- 
lowes  and  others  (1859),  19  U.C.Q.B.  48., 

In  R.  V.  Chubbs,  14  U.C.C.P.  32,  in  which  the  prisoner  had  been  con- 
Ticted  of  a  capital  offence,  Wilson,  J.,  said,  "In  passing  the  Act,  giving 
the  right  to  the  accused  to  move  for,  and  the  court  to  grant,  a  new  trial,  I 
do  not  see  that  it  was  intended  to  give  courts  the  power  to  say  that  a  ver- 
dict is  wrong,  because  the  jury  arrived  at  conclusions  which  there  was 
evidence  to  warrant,  although  from  the  same  state  of  facts  other  and  dif- 
ferent conclusions  miffht  fairly  have  been  drawn  and  a  contrary  verdict 
honestly  given."  Richards,  C.J.,  before  whom  the  case  had  been  tried, 
said,  "If  I  had  been  on  the  jury,  I  do  not  think  I  should  have  arrived  at 
the  same  conclusions,  but  as  the  law  casts  upon  them  the  responsibility  of 
deciding  how  far  they  will  give  credit  to  the  witnesses  brought  before  them, 
I  do  not  think  we  are  justified  in  reversing  their  decision,  unless  we  can 
be  certain  that  it  is  wrong." 

In  R.  V.  Greenwood,  23  U.C.Q.B.  256,  a  case  in  which  the  prisoner  had 
been  convicted  of  murder,  Hagarty,  J.,  said,  "I  consider  that  I  discharge 
my  duty  as  a  judge  before  whom  it  is  souffht  to  obtain  a  new  trial  on  the 
ground  of  the  alleged  weakness  of  the  evidence,  or  of  its  weight  in  either 
scale,  in  declaring  my  opinion  that  there  was  evidence  proper  to  be  sub; 
mitted  to  the  jury;  that  a  number  of  material  facts  and  circumstances  were 
alleged  properly  before  them — links,  as  it  were,  in  a  chain  of  circumstAntfal 
evidence — which  it  was  their  especial  duty  and  province  to  examine  care- 
fully, to  test  their  weight  and  adaptability  each  to  the  other.  ...  To 
adopt  any  other  view  of  the  law  would  be  simply  to  transfer  the  conclusion 
of  every  prisoner's  guilt  of  innocence  from  the  jury  to  the  judges." 

R.  V.  Hamilton,  16  U.C.C.P.  340,  was  also  a  case  in  which  the  prisoner 
had  been  convicted  of  murder.  Richards,  C.J.,  who  delivered  the  jud^ent 
of  the  court,  said,  "We  are  not  justified  in  setting  aside  the  verdict,  unless 
we  can  say  the  jury  were  wrong  in  the  conclusion  they  arrived  at.  It  is  not 
sufficient  that  we  would  not  have  pronounced  the  same  verdict;  before  we 
interfere  we  must  be  satisfied  they  have  arrived  at  an  erroneous  conclu- 
sion." So,  in  R.  V.  Seddons,  16  U.C.C.P.  389,  it  was  said,  "The  verdict  is 
not  perverse,  nor  against  law  and  evidence;  and  although  it  may  be  some- 
what against  the  judge's  charge,  that  is  no  reason  for  interfering,  if  there 
be  evidence  to  sustain  the  finding,  because  the  jury  are  to  judge  of  the 
sufficiency  and  weight  of  the  evidence." 
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In  R.  V.  Slavin,  17  U.C.C.P.  206,  the  law  on  the  sublect  was  thus  stated: 
"We  do  not  profess  to  have  scanned  the  evidence  with  the  view  of  saying 
whether  the  jury  might  or  might  not,  fairly  considering  it,  have  rendered 
a  verdict  of  acquittal.  We  have  already  declared  on  several  occasions  that 
this  is  not  our  province  under  the  statute.  It  is  sufficient  for  us  to  say  that 
there  was  evidence  which  warranted  their  finding." 

All  that  the  court  is  required  to  do  is  to  see  if  there  is  any  evidence  to 
support  the  finding  of  the  jury.  R,  v.  Kiel  (No.  2)  (1885),  1  Terr.  L.R. 
23,  per  Taylor,  J.;  sed  qusre  per  Killam,  J.,  ibid.,  page  63. 

A  new  trial  was  refused  in  a  murder  case,  where  the  application  waa 
based  solely  on  an  affidavit  of  a  witness  that  he  had  misapprehended  a 
question  put  to  him,  which  had  led  to  his  answer  producing  a  wrong  im- 
pression.    R.  V.  Crozier   (1868),  17  U.C.Q.B.  276. 

Circumstantial  evidence.l — In  cases  where  there  is  direct  and  positive 
evidence  of  the  fact  charged,  and  that  evidence  is  contradicted,  it  may  be 
said  that  no  question  but  the  credibility  of  the  witness  is  presented,  and 
that  as  credibility  and  weight  of  evidence  are  entirely  questions  for  the 
jury,  their  decision  may  well  be  deemed  final,  unless  the  judge  who  tried 
the  case  should  express  himself  to  be  dissatisfied  with  the  verdict;  but  that 
where  the  evidence  is  merely  circumstantial  there  is,  first  the  question 
whether  the  facts  relied  upon  were  established  by  the  evidence;  and  second, 
whether  the  fact  of  guilt  was  properly  inferable  from  them ;  and  that  in  the 
latter  case  the  court  should  review  the  correctness  of  the  deducticm  of 
the  jury.  It  was  held,  however,  in  the  murder  case  of  R.  v.  Greenwood 
.(1864),  23  U.C.Q.B.  265,  that  there  is  no  reason  for  applying  a  different 
rule  where  the  evidence  is  circumstantial.  Admitting  that  "they  must  de- 
cide, not  whether  these  faets  are  consistent  with  the  prisoner's  guilt,  but 
whether  they  are  inconsistent  with  any  other  rational  conclusion**  (Tay. 
Ev.  sec.  60),  where  they  have  so  decided  it  certainly  cannot  prevent  a  less 
obstacle  to  the  interference  of  the  court  than  where  they  have  simply  de- 
cided that  they  give  credit  to  the  witnesses  for  the  prosecuticm,  and  not  to 
those  for  the  defence.  Per  Draper,  C.J.  R.  v.  Greenwood  (1864),  23 
U.C.Q.B.  266. 

New  evidence  J] — An  application  on  the  ground  of  the  discovery  of  new 
evidence  would  seem  not  to  be  warranted  under  this  section.  R.  v.  Mc- 
Ilroy  (1864),  16  U.C.C.P.  116.  In  R.  v.  Oxentine  (1858),  17  U.C.Q.B. 
295,  it  was  held  that  such  an  application  was  not  upon  a  "question  of  fact" 
and  the  latter  phrase  was  construed  as  meaning  only  a  question  of  fact 
arising  from  or  suggested  by  the  evidence  which  was  given.  But  an  order 
for  a  new  trial  on  that  ground  may  be  made  by  the  Minister  of  Justice 
under  sec.  1022.    R.  v.  Sternaman  (1898),  1  Can.  Cr.  Cas.  1. 

Co-defendants. "l — It  is  the  established  practice  in  criminal  cases  where 
all  the  defendants  have  been  convicted,  and  it  is  found  that  one  or  more  of 
them  have  a  just  claim  to  a  new  trial,  that  a  new  trial  shall  be  granted  to 
all,  in  order  that  the  whole  case  may  be  tried  as  at  first.  R.  v.  Fellowes 
and  others  (1859),  19  U.C.Q.B.  48;  see  also  R.  v.  Saunders,  [1899]  1 
Q.B.  490. 

Second  trial.'\ — Upon  a  new  trial,  everything  must  be  begun  de  novo, 
and  the  prisoner  asked  to  plead  again.  "There  is  no  court  continuing  all 
the  time  before  which  he  has  pleaded ;  there  must  be  a  new  court  established 
for  the  trial  of  each  charge,  and  the  proceedings  upon  the  first  trial  cannot 
be  incorporated  with  those  upon  the  second."  Per  Killam,  J.,  in  R.  v. 
Riel   (No.  2)    (1885),  1  Terr.  L.R.  at  page  60. 

In  Attorney-General  v.  Bertrand  (1867),  L.R.  1  P.C.  520,  the  facts  were 
that  a  prisoner  had  been  tried  in  New  South  Wales  for  felony,  after  a 
previous  trial  and  disagreement  of  the  jury  thereat.     On  the  second  trial 
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some  of  the  witnesses  were  re-sworn,  and  their  evidence  given  at  the  first 
trial  was  read  over  to  them  from  the  judge's  notes  at  the  instance  of  the 
presiding  judffe,  who  informed  each  witness  that  he  intended  to  read  over 
the  notes  which  he,  the  judge,  had  taken  of  the  evidence  given  by  the 
witness  at  the  former  trial,  and  that  if  the  witness  wished  to  add  anything 
to  the  evidence  he  had  then  given,  or  to  alter  or  correct  it  in  any  way,  he 
could  do  so.  The  judge  also  then  informed  the  counsel  for  the  prisoner  and 
the  counsel  for  the  Crown  that  if  either  of  them  wished  to  ask  the  witness 
any  questions  he  could  do  so.  No  specific  or  definite  consent  was  given  by 
the  prisoner  or  his  counsel  as  to  the  proposed  course  being  adopted,  or  as  to 
any  specific  witness  being  thus  examined,  but  no  objection  was  then  made 
by  the  prisoner  or  his  counsel,  and  they  were  considered  by  the  court  to 
have  assented  to  the  course  proposed.  The  judicial  committee  expressed 
the  opinion  that  such  a  mode  of  laying  the  evidence  before  the  jury  was  to 
be  discouraged,  although  not  amounting  in  law  to  a  mis- trial. 

It  has  been  held  that  when  a  new  trial  has  been  ordered  under  Code 
sec.  1018  by  the  Court  of  Appeal,  upon  an  appeal  from  a  trial  with  a  jury, 
the  prisoner  is  not  entitled  to  re-elect  in  favour  of  a  speedy  trial  without 
a  jury;  and  that  sec.  828(2)  of  the  Code  does  not  apply  to  such  a  case. 
R.  V.  Coote  (1903),  7  Can.  Cr.  Cas.  92. 

As  to  the  use  on  the  second  trial  for  the  prosecution  of  the  depositions 
taken  on  the  first  trial,  in  case  of  the  death,  illness  or  absence  from  Can- 
ada of  the  witness  whose  deposition  it  is  desired  to  use,  see  sec.  999. 

Bail  on  granting  new  trial.'] — See, sec.  1023. 

1022.  If  upon  any  application  for  the  mercy  of  the  Crown  New  trial 
on  behalf  of  any  person  convicted  of  an  indictable  offence,  the  ^f  ^kiister 
Minister  of  Justice  entertains  a  doubt  whether  such  person  of  Justice, 
ought  to  have  been  convicted,  he  may,  instead  of  advising  His 
Majesty  to  remit  or  commute  the  sentence,  after  such  inquiry 
as  he  thinks  proper,  by  an  order  in  writing  direct  a  new  trial 
at  such  time  and  before  such  court  as  he  may  think  proper. 
55-56  v.,  c.  29,  s.  748. 

Order  of  Minister  of  Justice.] — Before  the  adoption  of  the  Code  the 
Minister  of  Justice  in  Canada  had  substantially  the  same  powers  as  are 
exercised  by  the  Home  Secretary  in  Great  Britain  under  the  English  Con- 
stitution. This  is  now  enlarged  by  sec.  1020  of  the  Code  (formerly  sec. 
748). 

A  new  trial  was  granted  by  the  Minister  of  Justice  under  this  section 
on  the  discovery  of  new  evidence  in  R.  v.  Sternaman  (1898),,  1  Can.  Cr. 
Cas.  1. 

1028*  The  sentence  of  a  court  shall  not  be  suspended  by  Suspension 
reason  of  any  appeal,   unless  the  court  expressly  so  directs,  ?^ ^^^f^ 
except  where  the  sentence  is  that  the  accused  suffer  death  or  appeal, 
whipping. 

2.  The  production  of  a  certificate  from  the  oflBcer  of  the  court  Suspension 
that  a  question  has  been  reserved,  or  that  leave  has  been  given  ^^^^^^f 
to  apply  for  a  new  trial,  or  of  a  certificate  from  the  Minister  of  death  or 
Justice  that  he  has  directed  a  new  trial,  shall  be  a  sufficient  whipping. 
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warrant  to  suspend  the  execution  of  any  sentence  of  death  or 
whipping. 

3.  In  all  cases  it  shall  be  in  the  discretion  of  the  court  of 
appeal  in  directing  a  new  trial  to  order  the  accused  to  be 
admitted  to  bail.    55-56  V.,  c.  29,  s.  749. 

6ee  Bees.  1016  and  1016. 
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1024.  Any  person  convicted  of  any  indictable  offence,  whose 
conviction  has  been  afi&rmed  on  an  appeal  taken  under  section 
ten  hundred  and  thirteen  may  appeal  to  the  Supreme  Court 
of  Canada  against  the  afi&rmance  of  such  conviction :  Provided 
that  no  such  appeal  can  be  taken  if  the  court  of  appeal  is 
unanimous  in  affirming  the  conviction,  nor  unless  notice  of 
appeal  in  writing  has  been  served  on  the  Attorney  Qeneral 
within  fifteen  days  after  such  affirmance  or  such  further  time  as 
may  be  allowed  by  the  Supreme  Court  of  Canada  or  a  judge 
thereof. 

2.  The  Supreme  Court  of  Canada  shall  make  such  rule  or 
order  thereon,  either  in  affirmance  of  the  conviction  or  for 
granting  a  new  trial,  or  otherwise,  or  for  granting  or  refusing 
such  application,  as  the  justice  of  the  case  requires,  and  shall 
make  all  other  necessary  rules  and  orders  for  carrying  such 
rule  or  order  into  effect. 

3.  Unless  such  appeal  is  brought  on  for  hearing  by  the  appel- 
lant at  the  session  of  the  Supreme  Court  during  which  such 
affirmance  takes  place,  or  the  session  next  thereafter  if  the  said 
court  is  not  then  in  session,  the  appeal  shall  be  held  to  have 
been  abandoned,  unless  otherwise  ordered  by  the  Supreme 
Court  or  a  judge  thereof. 

4.  The  judgment  of  the  Supreme  Court  shall,  in  all  cases,  be 
final  and  conclusive.    55-56  V.,  c.  29,  s.  750. 

Appeals  to  Supreme  Court  of  Canada,'] — ^The  right  of  appeal  in  crim* 
inal  cases  to  the  Supreme  Court  of  Canada  from  the  decision  of  a  court 
of  criminal  appeal  is  restricted  to  cases  where  the  conviction  has  heen 
affirmed  by  the  Court  of  Appeal,  and  then  only  la  case  one  or  more  of  the 
judges  of  the  latter  court  has  dissented  from  the  decision  of  the  majority 
of  the  court.  R.  v.  Cunningham,  Cassels'  Supreme  Court  Digest  107. 
If  by  the  decision  of  the  Court  of  Appeal,  the  conviction  is  set  aside  and  a 
new  trial  ordered,  there  is  no  appeal  therefrom  to  the  Supreme  Coxai  of 
Canada.     Viau  v.  R.,  2  Can.  Cr.  Cas.  640   (S.C.C.). 

The  dissent  from  the  "opinion"  of  the  majority  (Cr.  Code  1013)  by 
any  of  the  judges  of  the  Court  of  Appeal,  which  is  necessary  in  order  to 
confer  the  ripht  of  a  further  appeal  to  the  Supreme  Court  of  Canada,  has 
reference  to  the  ''decision"  or  "judgment"  of  such  majority  in  affirmance 
of  a  conviction  (Cr.  Code  1024) ;  and  where  a  majority  of  the  Court  of 
Appeal  in  directing  a  new  trial  also  expressed  their  concurrence  (two  of 
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them  disBenting)  with  that  part  of  the  decision  appealed  from  by  which 
it  was  held  that  certain  evidence  was  properly  admitted,  the  latter  de- 
cision is  not  reviewable  by  the  Supreme  Court  of  Canada.  Viau  v.  R. 
(1898),  2  Can.  Cr.  Cas.  640   (S.C.  Can.). 

In  Michaelmas  Term,  1877,  certain  questions  of  law  reserved,  which 
arose  on  the  trial  of  the  appellants,  were  argued  before  the  Court  of 
Queen's  Bench  for  Ontario,  composed  of  Harrison,  C.J.,  and  Wilson,  J., 
and  in  February,  1878,  the  said  court  composed  of  the  same  judges  de- 
livered judgment  affirming  the  conviction  of  the  appellants  for  man- 
slaughter. The  full  Court  of  Queen's  Bench  for  Ontario  was  composed  of 
a  chief  justice  and  two  puisne  judges.  On  appeal  to  the  Supreme  Court 
of  Canada  it  was  held  that  the  conviction  of  the  Court  of  Queen's  Bench, 
although  affirmed  by  only  two  judges,  was  unanimous,  and  therefore  not 
appealable.    R.  v.  Amer  (1878),  2  Can.  S.C.R.  692. 

Where  the  Court  of  Appeal  is  unanimous  in  affirming  the  conviction 
as  to  one  of  the  grounds  of  appeal,  but  there  is  a  dissent  as  to  another 
ground,  a  further  appeal  to  the  Supreme  Court  of  Canada  can  be  based 
on  the  latter  only,  and  the  appeal  cannot  be  dealt  with  as  to  the  ground 
on  which  the  Court  of  Appeal  was  unanimous.  Mcintosh  v.  The  Queen, 
6  Can.  Cr.  Cas.  254«  23  Can.  S.C.R.  180. 

The  control  exercised  by  provincial  courts  over  their  own  records  and 
their  own  officers  should-  not,  as  a  general  rule,  be  interfered  with  by  the 
Supreme  Court  of  Canada  on  appeal  from  a  provincial  court.  Attorney- 
General  V.  Scully   (1902),  6  Can.  Cr.  Cas.  381. 

The  Supreme  Court  Act,  R.S.C.  ( 1906 ) ,  ch.  139,  declares  that  the  Supreme 
Court  shall  have,  hold  and  exercise  an  appellate,  civil  and  criminal  juris- 
diction within  and  throughout  Canada.  (Section  36.)  And  that  except 
as  thereinafter  otherwise  provided,  an  appeal  shall  lie  to  the  Supreme 
Court  from  any  final  judgment  of  the  highest  court  of  final  resort  now  . 
or  hereafter  established  in  any  province  of  Canada,  whether  such  court 
is  a  court  of  appeal  or  of  original  jurisdiction,  in  cases  in  which  the 
court  of  original  jurisdiction  is  a  superior  court:  Provided  that,  (a) 
there  shall  l^  no  appeal  from  a  jud^nnent  in  any  case  of  proceedings  for 
or  upon  a  writ  of  habeas  corpus,  certiorari  or  prohibition  arising  out  of 
a  criminal  charge  or  in  any  case  of  proceedings  for  or  upon  a  writ  of 
habeas  corpus,  arising  out  of  any  claim  for  extradition  made  under  any 
treaty;  and,  (b)  there  shall  be  no  appeal  in  a  criminal  case  except  as 
provided  in  the  Criminal  Code. 

Where  the  decision  is  in  favour  of  the  prisoner  the  Supreme  Court  of 
Canada,  exercising  the  ordinary  appellate  powers  of  the  court,  may  give 
the  judgment  which  the  court  whose  judgment  is  appealed  from  ought 
to  have  given,  and  mav  order  prisoner's  discharge.  R.  v.  Lalibert6 
(1877),  1  Can.  S.C.R.  li7. 

Contempt,] — Contempt  of  court  is  a  criminal  proceeding  and,  unless 
the  court  appealed  from  was  not  unanimous  in  affirming  the  conviction, 
an  appeal  does  not  lie  to  the  Supreme  Court  of  Canada  from  a  judgment 
in  proceedings  therefor.  Ellis  v.  R.  (1893),  22  Can.  S.C.R.  7;  O'Shea  v. 
O'Shea,  16  P.D.  69.  And  it  is  questionable  whether  a  contempt  in  respect 
of  the  publication  of  improper  newspaper  comment  on  a  pendinir  cause  is 
an  "indictable  offence"  under  this  section  so  as  to  permit  an  appeal  in 
any  case.    Strong,  J.,  in  Ellis  v.  R.  (1893),  22  Can.  S.C.R.  at  p.  12. 

Haheaa  corpus  furisdiotion  of  Supreme  Court  of  Canctda.] — Section  62 
of  the  Supreme  Court  Act,  R.S.C.  1906,  ch.  139,  is  as  follows:  "Every 
Judge  of  the  court  shall,  except  in  matters  arising  out  of  any  claim  for 
extradition  under  any  treaty,  have  concurrent  jurisdiction  with  the  courts 
or  judges  of  the  several  provinces,  to  issue  the  writ  of  habeas  corpus  ad 
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subjiciendum,  for  the  purpose  of  an  inquiry  into  the  cause  of  commitment 
in  any  criminal  case  under  any  Act  of  the  parliament  of  Canada.  If 
the  judge  refuses  the  writ  or  remands  the  prisoner,  an  appeal  shall  lie 
to  the  court." 

In  any  habeas  corpus  matter  before  a  judge  of  the  Supreme  Court,  or 
on  any  appeal  to  the  Supreme  Court  in  any  habeas  corpus  matter,  the 
court  or  judge  shall  have  the  same  power  to  bail,  discharge  or  commit 
the  prisoner  or  person,  or  to  direct  him  to  be  detained  in  custody  or  other- 
wise to  deal  with  him  as  any  court,  judge  or  justice  of  the  peace  having 
jurisdiction  in  any  such  matters  in  any  province  of  Canada.  (Section 
63,  Supreme  Court  Act.) 

On  any  appeal  to  the  court  in  any  habeas  corpus  matter  the  couH 
may  by  writ  or  order  direct  that  any  prisoner  or  person  on  whose  behalf 
such  appeal  is  made  shall  be  brought  before  the  court.  Unless  the  court 
so  direct  it  shall  not  be  necessary  for  such  prisoner  or  person  to  be  pre- 
sent in  court  but  he  shall  remain  in  the  charge  or  custody  to  which  he 
was  committed  or  had  been  remanded,  or  in  which  he  was  at  the  time 
of  giving  the  notice  of  appeal,  unless  at  liberty  on  bail,  by  order  of  a 
judge  of  the  court  which  refused  the  apolication  or  of  a  judge  of  the  Su- 
preme Court.      (Section  64,  Supreme  Court  Act.) 

An  appeal  to  the  Supreme  Court  in  any  habeas  corpus  matter  shall 
be  heard  at  an  early  day,  whether  in  or  out  of  the  prescribed  sessions  of 
the  court.     (Section  65  Supreme  Court  Act.) 

A  writ  of  certiorari  may,  by  order  of  the  court  or  a  judge  thereof, 
issue  out  of  the  Supreme  Court  to  bring  up  any  papers  or  other  proceed- 
ings had  or  taken  before  any  court,  judge  or  justice  of  the  peace,  and 
which  are  considered  necessary  with  a  view  to  any  inquiry,  appeal  or  other 
proceeding  had  or  to  be  had  before  the  court.  (Section  66,  Supreme  Court 
Act.) 

A  judge  of  the  Supreme  Court  of  Canada,  sitting  in  chambers,  on  the 
return  to  a  writ  of  habeas  corpus,  if  a  proper  commitment  is  returned, 
*  may  remand  the  prisoner,  or,  if  the  prisoner  appears  to  be  only  committed 
for  trial,  and  if  the  depositions  can  be  got  before  him  without  a  writ  of 
certiorari  (which  there  is  uo  jurisdiction  to  issue  to  bring  up  the  pro- 
ceedings before  a  single  judge),  may  order  the  prisoner  to  be  bailed,  but 
that  is  the  limit  of  the  jurisdiction  under  a  writ  of  habeas  corpus  so 
issued.    Per  Strong,  J.,  in  Re  Trepanier  (1885),  12  Can.  S.C.R.  Ill,  129. 

The  jurisdiction  of  a  judge  of  the  Supreme  0>urt  of  Canada  in  matters 
of  habeas  corpus  in  any  criminal  case  under  any  statute  of  Canada  is 
limited  to  an  inquiry  into  the  cause  of  commitment  as  disclosed  by  the 
warrant  of  commitment.  Ex  parte  Macdonald  (1896),  3  Can.  Cr.  (Has. 
10  (Can.). 

Its  jurisdiction  in  matters  of  habeas  corpus-  is  not  an  appellate  juris- 
diction over  provincial  courts,  nor  does  it  extend  further  than  to  give 
such  judge  equal  and  co-ordinate  power  with  a  judge  of  the  provincial 
court.  R.  v.  Patrick  White  (1901),  4  Can.  Cr.  Cas.  430,  per  Sedgewick, 
J.  (S.C.  Can.). 

Where  the  only  ground  is  that  the  magistrate  erred  on  the  facts  and 
that  the  evidence  did  not  justify  the  conclusion  as  to  the  eruilt  of  the 
prisoner  arrived  at  by  the  magistrate,  the  Supreme  Court  of  Canada  has 
no  jurisdiction  to  go  behind  the  conviction  and  inquire  into  the  merits  of 
the  case  by  the  use  of  tbe  writ  of  habeas  corpus.  Re  Trepanier  (1885), 
12  Can.  S.C.R.  113.  But  if  the  conviction  shews  a  want  of  jurisdictiofl, 
or  if  it  be  ^shewn  that  the  magistrate  had  no  jurisdiction,  it  would  be  a 
nullity,  and  the  court  would  dischar&re  the  prisoner,  because.. in  such  a 
case  he  could  not  bei  held  by  process  of  any  legal  tribunal.    Ibid. 
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A  commitment  on  conviction  *for  an  offence  against  Part  II.  of  the 
Canada  Temperance  Act  is  a  commitment  in  a  criminal  case  and  a  judge 
of  the  Supreme  Court  of  Canada  has  power  to  issue  a  writ  of  habeas 
corpus.  On  application  to  a  judge  of  the  Supreme  Court  of  Canada  for 
a  writ  of  habeas  corpus  he  may  refer  the  same  to  the  full  court  which  has 
jurisdiction  to  hear  and  dispose  of  it.  Re  Richard  (1907),  12  Can.  Cr. 
Cas.  205. 

Caryada  Supreme  Court  rulea."] — Supreme  Court  rules  65  and  66  are  as 
follows: — 

65.  Criminal  appeals  may  be  heard  on  a  written  case  certified  under 
the  seal  of  the  court  appealed  from  and  in  which  case  shall  be  included 
all  judgments  and  opinions  pronounced  in  the  courts  below.  The  appel- 
lant shall  also  file  six  typewritten  or  printed  copies  of  the  case  with  a 
memorandum  of  the  points  for  argument  except  in  so  far  as  dispensed  with 
by  the  r^strar. 

(2.)  In  appeal  in  habeas  corpus  cases  under  sec.  62  of  the  [Supreme 
Court]  Act,  a  printed  or  typewritten  case  containing  the  material  before 
the  judge  appealed  from,  and  the  judgment  of  the  said  judge  together  with 
a  memorandum  of  the  points  for  argument,  except  in  so  far  as  dispensed 
with  by  the  registrar,  shall  be  filed. 

66.  In  criminal  appeals,  and  appeals  in  cases  of  habeas  corpus  under 
sec.  62  of  the  [Supreme  Court]  Act,  unless  the  court  or  judge  in  chambers 
shall  otherwise  order,  the  case  shall  be  filed  15  clear  days  before  the  day 
of  the  session  of  the  court  at  which  the  appeal  is  proposed  to  be  heard. 
Canada  S.  C.  Rules«  June  19,  1907. 

No  leave,  to  appeal  from  unanimoue  judgment, "^ — An  appeal  to  the 
Supreme  Court  of  Canada  from  the  decision  of  a  Court  of  Appeal  on  a 
case  reserved  at  the  trial  is  governed  .by  sec.  1024  of  the  Criminal  Code 
without  regard  to  the  statute  of  1897,  60-61  Vict.  (Can.),  ch.  34,  now 
•ec.  48  of  the  Supreme  Court  Act,  R.S.C.,  ch.  139,  respecting  leave  to 
appeal  from  the  Ontario  Court  of  Appeal,  and  the  latter  statute  does  not 
apply  to  criminal  appeals.  Rice  v.  The  King  (1902),  5  Can.  Cr.  Cas.  529, 
32  Can.  S.C.R.  480. 

Leave  to  appeal  in  collateral  proceeding,] — In  Attomev-General  v. 
Scully  (1902),  6  Can.  Cr.  Cas.  381,  the  application  was  on  behalf  of  the 
Attorney-General  for  Ontario  for  special  leave  to  appeal  from  the  Court 
of  Appeal  for  Ontario  to  the  Supreme  Court  of  Canada,  under  Canada 
Statutes,  1897,  60  &  61  Vict.,  ch.  34,  sec.  1  (e),  now  sec.  48  of  the  Su- 
preme Court  Act,  R.S.C.  c.  139.  The  decision  sought  to  be  appealed  from 
had  declared  the  right  of  the  respondent  to  a  prerogative  writ  of  man- 
damus to  the  clerk  of  the  peace  to  furnish  the  respondent  Scully  with 
an  exemplification  of  the  record  in  criminal  proceedings  taken  against 
him  in  a  court  of  general  sessions  in  Ontario,  upon  which  the  respondent 
had  been  acquitted.     (6  Can.  Cr.  Cas.  167.) 

It  was  held  that  where  an  appeal  lies  from  the  Court  of  Appeal  for 
Ontario  to  the  Supreme  Court  of  Canada,  only  where  special  leave  is  ob- 
tained from  either  of  said  courts,  leave  should  be  refused  unless  special 
reasons  are  shewn  apart  from  the  alleged  error  in  the  decision  sought 
to  be  reviewed.    Attorney-General  v.  Scully,  6  Can.  Cr.  Cas.  381. 

Bwteneion  of  time  for  notice  of  appeal,] — ^The  power  given  by  sec.  1024 
to  a  judge  of  the  Supreme  Court  of  Canada  to  extend  the  time  for  ser- 
vice on  the  Attorney-General  of  notice  of  an  appeal  in  a  Crown  oaaa  re- 
served may  be  exercised  after  the  expiration  of  the  time  for  the  servioa 
of  such  notice.  Gilbert  v.  The  King  (No.  1)  (1907),  12  Can.  Cr.  Caa. 
124,  38  Can.  S.C.R.  207. 
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Appeals  to  10S5.  Notwithstanding  any  royal  prerogative,  or  anything 

cil  aboliahed.  contained  in  the  Interpretation  Act  or  in  the  Supreme  Court 
Act,  no  appeal  shall  be  brought  in  any  criminal  case  from  any 
judgment  or  order  of  any  court  in  Canada  to  any  court  of 
appeal  or  authority,  by  which  in  the  United  Kingdom  appeals 
or  petitions  to  His  Majesty  in  Council  may  be  heard.  55-56 
v.,  c.  29,  s.  751. 

The  Interpretation  Aot.] — Section  16  of  the  Interpretation  Act,  R.S.C. 
1906,  ch.  1,  declares  that  ''No  provision  or  enactment  in  any  Act  shall 
affect  in  any  manner  or  way  whatsoever,  the  ri^rhts  of  His  Majesty,  his 
heirs  or  successors,  unless  it  is  expressly  stated  therein  that  His  Majesty 
shall  he  bound  thereby." 

Royal  preroffative.] — ^The  Crown  may,  by  its  prerofliative,  review  the 
decisions  of  all  colonial  courts,  criminal  as  well  as  civil,  unless  this  pre- 
rogative has  been  expressly  annulled  by  charter  or  statute,  though  an 
appeal  in  a  criminal  case  is  rarely  entertained  by  the  Privy  CoundL 
Forsyth  Const.  Law,  379;  Macpherson  P.C.  Prac  60:  Todd's  Colonial 
Government,  2nd  ed.,  306;  Anson's  Constitution  II.  445;  Falkland  Island 
Co.  V.  The  Queen,  1  Moore  P.C.  N.S.  312. 

Appeal  to  Privy  Counotl.] — ^Where  there  is  no  appeal  as  of  right  the 
Privy  Council  will  not  grant  leave  to  appeal  in  criminal  oases,  unless 
it  is  shewn  that  by  a  disregard  of  the  forms  of  legal  process,  or  by  some 
violation  of  the  principles  of  natural  justice,  or  otherwise,  some  substan- 
tial and  grave  injustice  has  been  done.  Ex  p.  Dillet,  12  A.C.  459;  Ex  p. 
Carew,  [1897]  A.C.  719;  Kiel  v.  The  Queen,  10  A.C.  675. 

Quare,  whether  the  judicial  conunittee  may  not  grant  special  leave  to 
appoU  from  a  Canadian  court  in  a  criminal  matter  notwithstanding  see. 
1025,  but  such  leave  will  not  be  granted  unless  the  judgment  below  is 
attended  with  sufficient  doubt  to  justify  the  granting  of  special  leave. 
R.  V.  Townsend  (No.  4)  (1907),  12  Can.  Cr.  Cas.  509,  also  reported  sub 
nom.  Townsend  v.  Cox«  [1907]  A.C.  514. 

Section  1025  was  contained  in  the  Criminal  Code  of  1892  as  see.  761, 
which  was  in  turn  taken  from  the  Dominion  Statute  51  Vict.,  eh.  43, 

sec.  *. 

As  shewn  in  the  argument  of  the  applications  for  special  leave  in 
Townsend's  Case,  12  Can.  Cr.  Cas.  509,  it  is  a  debatable  question  whether 
the  Canadian  parliament  has  authority  to  curtail  the  prerogative  of 
granting  special  leave  of  appeal  to  the  King  in  Council  which  is  exerdsed 
by  the  judicial  committee. 

The  section  may  not  be  wholly  ultra  vires  for  its  true  effect  and  in- 
tent  may  be  merely  to  dispense  with  appeals  as  of  right  and  not  as  of 
grace,  in  those  crin^inal  cases  to  which  it  applies.  Compare  Webb  v. 
Outrim,   [1907]  A.C.  81. 

It  may  further  be  noted  that  the  context  of  the  present  see.  1025 
both  in  the  Revised  Code  and  in  the  Code  of  1892  affords  room  for  doubt 
whether  the  term  "in  any  criminal  case"  is  not  to  be  limited  so  far  as 
section  1025  is  concerned  to  cases  in  which  an  indictable  offence  is  charged. 
The  limited  anneal  to  the  Supreme  Court  of  Canada  which  is  dealt  with 
by  the  preceding  section  (1024)  is  given  to  a  person  "convicted  of  any 
indictable  offence." 

Section  1013  provides  for  an  anneal  from  the  verdict  or  judgment  of 
any  court  or  judge  having  jurisdiction  in  criminal  cases  or  if  a  magis- 
trate proceeding  under  sec.  777,  "on  the  trial  of  any  person  for  an  indict- 
able offence." 
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Furthermore  none  of  the  other  aectiona  under  the  same  (general  head- 
ing of  "Sentence,  arrest  of  judgment  and  appeal"  which  precedes  sec. 
1004,  appear  to  have  any  application  to  matters  of  certiorari  from  a  sum- 
mary conviction  such  as  were  raised  in  Townsend's  Case.  * 

Special  leave  was  granted  by  the  Privy  Council  in  Wentworth  v. 
Mathieu  (1900),  3  Can.  Cr.  Cas.  429^  and  so  far  as  appears  without  any 
question  being  raised  as  to  sec.  1025  (then  sec.  751)  of  the  Code  being 
a  bar,  but  the  case  dealt  with  summary  convictions  under  the  Temperance 
Act  of  1864  and  not  with  an  indictable  offence. 


mi 
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Part.  XX. 


Definition, 
'court'  in 
88.  1081, 
1082  and 
1083. 


PART  XX. 

PUNISHMENTS,    FINES,    FORFEITURES,    COSTS,    AND    RESTITUTION   OF 

PROPERTY, 

Interpretation. 

1QS6.  In  the  sections  of  this  Part  relating  to  suspended 
sentence,  unless  the  context  otherwise  requires,  'court'  means 
and  includes  any  superior  court  of  criminal  jurisdiction, 
any  judge  or  court  within  the  meaning  of  Part  XVIII.  and 
any  magistrate  within  the  meaning  of  Part  XV  I.  55-56  V.,  c 
29,  s.  974. 

Speedy  trials  court,] — The  reference  in  8ec.  1026  to  any  judge  or  court 
within  the  meaning  of  Part  XVIII.  is  to  the  judge  exercising  the  speedy 
trials  jurisdiction  under  sees.  822-842. 

Summary  trial,] — ^A  magistrate  within  the  meaning  of  Part  XVI.  in- 
cludes the  officials  designate  in  Code  sec.  771. 


Punishment 
only  after 
conviction. 


Punishment  OeneraUy. 

10S7.  Whenever  a  person  doing  a  certain  act  is  declared  to 
be  guilty  of  any  offence,  and  to  be  liable  to  punishm^xt  there- 
for, it  shall  be  understood  that  such  person  shall  only  be  deemed 
guilty  of  such  offence  and  liable  to  such  punishment  after 
being  duly  convicted  of  such  act.    55-56  V.,  c.  29,  s.  931. 

When  habeas  corjms  applicable.]— Where  a  person  sununarily  convicted 
is  in  custody  under  the  conviction,  habeas  corpus  is  the  appropriate  remedy 
by  which  to  obtain  his  discharge  for  an  irregularity  appearing  on  the 
face  of  the  proceedings,  and  an  order  for  discluEirge  will  not  be  made  in 
certiorari  proceedings  taken  without  a  writ  of  habeas  corpus.  R.  v.  Goulet 
(1907),  12  Can.  Cr.  Cas.  365. 

A  summary  conviction  by  a  magistrate  in  respect  of  a  charge  of  an 
indictable  offence  which  the  magistrate  has  absolute  jurisdiction  to  try 
without  the  consent  of  the  accused,  is  subject  to  be  enquired  into  upon 
habeas  corpus  and  certiorari  proceedings,  notwithstanding  the  provision 
of  sec.  791  declaring  that  it  shall  have  the  same  effect  as  a  conviction 
upon  an  indictment.  If  there  was  some  evidence  before  the  magistrate 
which  would  support  a  conviction  unless  he  gave  credence  to  the  evidence 
given  on  behalf  of  the  accused,  the  conviction  will  be  sustained,  the 
weight  to  be  attached  to  the  evidence  not  being  a  question  reviewable 
upon  habeas  corpus  and  certiorari.  R.  v.  St.  Glair  (1900),  3  Can.  Cr. 
Cas.  551,  27  A.R.  308;  R.  v.  Brisbois,  10  O.W.R.  869. 
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■ 

Habeas  corpus  proceedings  do  not  lie  to  inquire  into  the  validity  of  a 
conviction  made  at  a  county  judge's  criminal  court  as  the  latter  is  a 
court  of  record.    R.  v.  Murray   (1897),  1  Can.  Cr.  Gas.  452   (Ont.). 

A  habeas  corpus  will  not  be  granted  to  bring  up  a  prisoner  who  is 
under  sentence  upon  a  conviction  for  a  criminal  offence  at  the  sessions. 
R.  V.  Crabbe  (1854),  11  U.C.Q.B.  447. 

The  court  cannot  on  a  writ  of  habeas  corpus  revise  on  its  merits  the 
decision  of  the  judge  who  has  pronounced  the  conviction,  nor  adjudge  on 
the  culpability  of  the  petitioner.  R.  v.  Bougie  (1899),  3  Can.  Cr.  Cas.  487 
(Que.). 

Affidavits  are  not  receivable  which  merely  go  to  sustain  objections  as 
to  the  conduct  of  the  magistrate  in  dealing  with  the  case  before  him  over 
which  he  had  jurisdiction.    R.  v.  Munro  (1864),  24  U.C.Q.B.  44. 

But  a  collateral  extrinsic  fact,  confessing  and  avoiding  the  disputed 
order  may  be  proved  on  affidavit  to  shew  want  of  jurisdiction.  Re  Clarke 
(1842),  2  Q.B.  619,  634;  R.  v.  Justices  of  Somersetshire,  5  B.  &  C.  816. 

Proof  by  affidavit  is  admissible  in  hab^s  corpus  proceedings  to  shew 
that  the  commitment  took  place  on  a  Sunday,  as  proving  an  extrinsic  fact 
in  confession  and  avoidance  of,  but  not  contradicting,  the  return.  R.  v. 
Cavelier  (1896),  1  Can.  Cr.  Cas.  134  (Man.) ;  Re  Cooper,  5  P.R.  (Ont.)  256. 

A  prisoner  in  custody  under  a  verbal  remand  of  a  justice  of  the  peace 
on  a  preliminary  examination  for  an  alleged  offence,  may  be  discharged 
on  habeas  corpus  by  a  superior  court  if  the  information  be  so  uncertain 
in  its  terms  that  it  cannot  be  said  to  charge  an  offence  known  to  the  law, 
ex.  gr.,  that  the  accused  did  counsel  and  procure  a  person  named  to  vio- 
late the  Liquor  License  Act  (or  the  Customs  Act  or  the  Criminal  Code) 
without  further  specifying  the  offence.  R.  v.  HoUey  (1893),  4  Can.  Cr. 
Cas.  510  (N.S.). 

Where  the  party  is  in  custody  in  execution,  after  conviction  on  in- 
dictment by  a  court  having  general  jurisdiction  of  the  case,  for  a  crim- 
inal offence,  the  statute  does  not  apply.  R.  v.  Crabbe,  11  U.C.R.  447; 
Re  Sproule,  12  Can.  S.C.R.  140;  R.  v.  Burke,  1  Can.  Cr.  Cas.  p.  544; 
Fleming  v.  Clarke,  12  Allen   (N.B.)    191.* 

But  if  any  court  should  entertain  a  criminal  prosecution  beyond  ^its 
jurisdiction,  the  proceeding  would  be  void  and  the  accused  will  be  re* 
leased  on  habeas  corpus,  as  not  being  in  custody  under  any  valid  legal 
proceeding.    Re  Sproule,  12  Can.  S.C.R.  p.  205. 

The  decision  of  the  court  of  sreneral  sessions  or  county  court  in  appeal 
from  a  summary  conviction  is  final  and  conclusive,  and  a  superior  court 
has  no  jurisdiction  to  interfere  by  habeas  corpus.  The  King  v.  Beamish, 
5  Can.  Cr.  Cas.  388. 

The  prisoner  will  not  be  discharged  in  the  case  of  a  defective  warrant 
of  commitment,  if  a  conviction  is  recited,  the  court  assuming  it  to  be  a 
valid  one.  R.  v.  Roper,  1  D.  &  R.  156;  R.  v.  Taylor,  7  D.  &  R.  622;  but 
the  warrant  must  refer  to  a  conviction,  so  as  to  give  notice  of  it  to  those 
concerned;  then  both  will  be  read  together,  and  if  the  conviction  justifies 
the  warrant,  it  is  sufficient.  Daniel  v.  Phillipa^  5  Tyr.  293.  But  if 
both  are  defective .  the  prisoner  will  be  discharged,  unless  the  evidence 
sustains  the  conviction.     See  Code  sec.  1124. 

The  commitment  by  a  tribunal  of  inferior  jurisdiction  may  be  sever- 
able, and  where  imprisonment  is  ordered  for  a  term  and  a  further  term 
in  default  of  payment  of  a  fine  and  costs,  and  the  prisoner  was  held  not 
to  be  entitled  to  his  release  on  habeas  corpus  durlnip  the  first  term  on 
the  ground  of  the  costs  not  being  ascertained  in  the  commitment,  leave 
was  reserved  to  him  to  re-apply  at  the  expiisttoa  of  the  first  term  The 
King  V.  Carlisle,  7  Can.  Cr.  Cas.  470. 
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Habeas  oorpus  at  common  laio.] — ^The  writ  is  a  hi^h  prerogative  one, 
and  the  right  to  it  is  not  created  by  statute,  but  is  a  common  law  right 
of  very  ancient  origin.  Re  Bessett,  6  Q.B.  481;  but  it  has  been  confirmed 
and  regulated  by  various  statutes,  particularly  by  the  Habeas  Corpus 
Act,     1670,  31  Car.  II.,  ch.  2.    Be  Sproule,  12  Can.  S.C.R.  140. 

Prisoner's  affidavit,'] — In  the  absence  of  an  affidavit  by  th^  prisoner  or 
evidence  shewing  that  he  is  so  coerced  as  to  be  unable  to  nuJce  an  affi- 
davit, the  application  for  the  writ  cannot  be  entertained.  Re  Parker  et 
al.  (The  Canadian  Prisoners'  Case),  6  M.  &  W.  32;  Re  Ross,  3  Ont.  Pr. 
R.  301;  R.  V.  Black,  18  March,  1890,  per  Street,  J. 

On  a  petition  for  habeas  corpus  complaining  of  an  illegal  commitment, 
there  should  be  produced  a  copy  of  the  oonmiitment  or  an  affidavit  that  it 
was  applied  for  and  refused.  Ex  p.  Pollock  (1881),  Ramsay's  Case  (Que.) 
187.  y 

The  affidavit  of  the  prisoner  verifying  a  copy  of  the  commitment  under 
which  he  claims  to  be  illegally  held  in  custody  must  be  intituled  in  the 
court.    Re  Ross,  3  Ont.  Prac.  R.  301. 

Certiorari  in  cAd  of  habeas  corpu«.]^-Certiorari  in  aid  of  the  writ  of 
habeas  corpus  may  be  applied  for  at  the  same  time  as  the  latter  writ; 
or  it  may  be  issued  at  any  time,  and  the  case  is  then  heard  upon  the 
habeas  corpus  and  the  proceedings  brought  up  on  certiorari.  1  Chitty's 
Cr.  Law,  127,  129;  R.  v.  Marks,  3  East,  157. 

A  writ  of  certiorari  in  aid,  or  in  some  provinces  an  order  to  the  like 
effect,  is  necessary  to  bring  up  the  proceedings  other  than  the  warrant  of 
commitment,  so  that  the  court  may  be  informed  as  to  objections  not  ap- 
parent on  the  face  of  the  warrant  returned  in  answer  to  the  habeas  cor- 
pus writ.  As  a  new  and  amended  warrant  may  be  returned  and  not  the 
warrant  a  copy  of  which  has  been  produced  by  the  petitioner,  it  is  us- 
ually advisable  to  apply  for  a  certiorari  in  aid  on  taking  out  the  pre- 
liminary order  for  a  habeas  corpus,  or  the  order  nisi  for  a  habeas  cor- 
pus as  the  case  may  be.  See  Re  Plunkett,  1  Can.  Cr.  Cas.  365;  Re  An- 
derson, 20  U.C.R.  162.  No  recognizance  or  notice  to  the  justices  of  the 
application  is  necessary  in  Ontario  on  a  certiorari  in  aid,  nor  can  the 
'  conviction  be  quashed  in  the  habeas  corpus  proceeding  even  if  held  in- 
valid to  support  the  commitment.    R.  v.  Kunn,  10  P.R.  (Ont.)  395. 

Where  the  depositions  returned  with  a  certiorari  in  aid  of  habeas  cor- 
pus disclose  no  evidence  whatever  as  to  a  material  fact  essential  to  the 
offence,  the  case  will  not  be  remitted  to  the  justices  to  take  evidence  on 
the  point  omitted.  Under  the  Ontario  Habeas  Corpus  Act,  the  court  is 
bound  on  the  return  of.  a  writ  of  habeas  corpus  to  examine  the  proceedings 
anterior  to  the  warrant  and  to  discharge  the  prisoner  if  the  proceedings 
do  not  authorize  the  detention.  R.  v.  Brisbois  (1907),  13  Can.  Cr.  Gas. 
96. 

Dispensing  voith  prisoner's  attendance.] — ^The  court  usually  dispenses 
with  the  attendance  of  the  prisoner  on  habeas  corpus,  on  the  consent  of 
his  solicitor,  endorsed  on  the  writ. 

Service  of  torit.] — The  original  writ  must  be  left  at  the  time  of  ser- 
vice either  with  the  person  to  whom  it  is  directed,  or  with  a  servant  or 
agent  of  such  person  at  the  place  where  the  prisoner  is  in  custody.  R. 
V.  Rowe,  71  £ng.  L.T.  578.  The  proof  of  service  is  made  by  an  affidavit 
annexed  to  a  copy  of  the  original  writ,  but  is  not  usually  required  unless 
default  is  made  in  making  a  return. 

Return  to  habeas  corpus,] — ^The  party  to  whom  the  writ  of  habeas 
oorpus  is  directed,  is,  by  the  provisions  of  the  statute  of  Charles  the  sec- 
ond, bound  to  return  the  body  within  the  space  of  three  days,  if  within 
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twenty  miles;  ten  days  within  a  hundred  miles;  and  within  twenty  days 
for  any  greater  distance;  and  if  he  refuse  so  to  do,  he  is  liable  for  the 
first  offence  to  a  penalty  of  £100,  and  for  the  second  £200.  31  Car.  II. 
ch.  2;  see  form  of  returns,  Hand's  Prac.  521.  These  are  some  cases  in 
which  the  person  is  warranted  in  returning,  instead  of  the  body,  the 
reasons  of  the  prisoner's  detention.  Thus  by  the  express  exception  of  the 
statute,  he  is  not  obliged  to  bring  up  one  who  is  charged  with  treason  ' 
or  felony,  plainly  expressed  in  the  warrant  of  commitment;  or  in  prison 
for  any  civil  cause  of  action,  or  in  execution  upon  process  after  judgment, 
from  any  court  of  competent  jurisdiction.  The  return  must  shew  by 
whom  and  for  what  cause  the  prisoner  was  committed.  Cro.  Car.  507; 
Vaugh.  37;  2  Inst.  65;  Com.  Dig.  Habeas  Corpus,  £.  1.  And  it  will  not 
be  rendered  invalid  by  mere  want  of  form,  if  it  discloses  a  good  cause  of 
detainer.     5  Mod.  22;   1  Salk.  348. 

The  remedy  for  a  false  or  improper  return,  is  by  an  action  on  the  case 
against  the  officer,  at  the  suit  of  the  party  aggrieved  to  recover  damages; 
and  by  indictment  for  the  injury  to  public  justice.    Salk.  349;  6  Mod.  90. 

When  the  body  is  returned  by  the  officer  to  whom  the  writ  is  directed, 
he  is  to  certify  the  day  and  cause  of  the  caption  and  detainer,  as  in  case 
of  an  excuse  for  not  bringing  the  individual.  Vaugh.  137;  Bac.  Ab.  Ha- 
beas Corpus,  B.  9.  At  the  same  time,  the  magistrate,  in  obedience  ta  a 
certiorari  usually  issued  from  the  crown  office  with  the  habeas  corpus, 
returns  the  depositions  upon  which  the  commitment  was  founded,  in 
order  that  the  court  may  be  furnished  with  the  means  of  judging  in  what 
way  they  should  dispose  of  the  prisoner.    3  East,  157. 

But  where  the  party  is  in  custody  under  the  sentence  of  a  court  of  com- 
petent jurisdiction  to  try  his  offence,  it  is  sufficient  to  return  that  fact, 
without  stating  the  particulars  of  the  original  charge  against  him;  nor, 
if  the  commitment  were  made  out  by  order  of  a  court  of  record,  is  it 
necessary  to  set  it  forth  in  its  precise  language,  as  must  be  done  when  it 
is  merely  given  under  the  hand  of  an  individual  magistrate.    3  Salk.  92,  3. 

The  original  warrant  under  which  the  prisoner  is  detained  should  be 
attached  to  the  return  and  not  a  mere  copy.  Re  Carmichael,  10  C.L.J. 
325. 

But  an  affidavit  of  the  gaoler  verifying  a  copy  of  the  warrant  claimed 
as  the  cause  of  detention  may  be  accepted  as  a  return  to  a  writ  or  order 
of  habeas  corpus.    R.  v.  Skinner  (1905),  9  Can.  Cr.  Cas.  558. 

A  return  made  by  a  sheriff  to  a  writ  of  habeas  corpus  need  not  ne- 
cessarily be  made  over  the  sheriff's  signature  and  is  sufficient  if  actually 
written  by  him  or  under  his  direction.  Re  Sproule  (1886),  12  Can.  S.C.R. 
140, 

It  is  to  be  assumed  prima  facie  that  the  commitment  correctly  recites 
the  conviction,  and  those  alleging  it  to  be  different  are  to  bring  the  con- 
viction into  court.     Ex  parte  Reynolds,  8  Jurist  192;   Arscott  v.  Lilley 
11  Ont.  R.   153,  165,   14  Ont.  App.  297;   R.  v.  Timson    (1870),  L.R.  6. 
Exch.  257. 

Where  the  warrant  of  arrest  embodied  in  the  return  to  n  habeas  cor- 
pus, on  its  face  shews  jurisdiction  in  the  magistrate,  affidavits  are  not 
admissible  to  controvert  such  fact  if  the  offence  charged  be  a  criminal 
one.    R.  V.  Defries  (1894),  1  Can.*  Cr.  Cas.  207   (Ont.). 

Affidavits  are  not  receivable  which  merely  go  to  sustain  objections  as 
to  the  conduct  of  the  magistrate  in  dealing  with  the  case  before  him  over 
which  he  had  jurisdiction.  R.  v.  Munro  (1864),  24  U.C.Q.B.  44.  But  a 
collateral  extrinsic  fact,  confessing  and  avoiding  the  disputed  order  may 
be  proved  on  affidavit  to  shew  want  of  jurisdiction.  Re  Clarke  (1842), 
2  O.B.  619,  634;  R.  v.  Justices  of  Somersetshire,  6  B.  A  C.  816;  Re  Cooper 
5  P.R.  (Ont.)   256;  R.  v.  Cavelier  (1896),  1  Can.  Cr.  Cas.  134   (ManT)! 
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The  prisoner  muet  be  remanded  to  custody  on  the  return  of  a  writ 
of  habeas  corpus  if  the  return  shews  a  proper  warrant  or  other  legal  cause 
of  detention  although  of  later  date  than  the  writ  to  which  the  return  is 
made.    The  King  v.  Walton,  10  Can.  Cr.  Gas.  269. 

Amending  return.] — Before  the  return  is  filed,  any  defect  may  he 
amended,  at  the  peril  of  the  officer.  Anon.  1  Mod.  103;  but  after  the  re- 
turn is  filed,  it  becomes  a  record  of  the  couH.  and  cannot  be  amended 
without  leave  of  the  court.  Re  Clarke,  2  A.  &  £.  N.  S.  619;  2  Q.B.  619; 
R.  T.  Batcheldor,  1  P.  &  D.  516;  Watson's  Case«  9  A.  &  £.  731;  R.  ▼. 
Wixon,  8  L.J.Q.B.  129. 

•  A  prisoner  had  been  committed  under  a  warrant  which  was  defectiTe. 

Subsequent  to  the  service  on  the  jailor  of  the  writ  of  habeas  corpus,  be 
received  another  warrant  regular  in  form.  It  was  held  that  the  second 
warrant  of  commitment  being  valid  was  sufficient  to  detain  the  prisoner 
in  custody.    R.  v.  Hoiise,  2  Man.  R.  58. 

Leave  to  amend,'] — ^Leave  may  be  given  on  the  hearing  of  a  habeas 
corpus  application  to  substitute  an  amended  conviction  and  an  amend- 
ed commitment  for  the  invalid  cionviction  and  commitment  attacked, 
whether  the  defect  in  the  first  be  one  of  form  only  or  one  of  substanoe. 
R.  ▼.  Barre«  11  Can.  Cr.  Cas.  1. 

If  the  defendant  is  remanded  upon  the  first  commitment  when  brought 
up  on  habeas  corpus,  and  nothing  has  taken  place  equivalent  to  quashing 
the  conviction,  an  amended  conviction  may  be  returned  by  the  magistrate, 
and  it  may,  if  valid  in  itself,  be  used  as  a  defence  to  an  action  brought 
against  the  magistrate  for  false  imprisonment.  Charter  v.  Greame  (1849), 
13  Q.B.  216,  234.  The  corrected  statement  must  be  conformable  to  the  facts 
aa  they  really  took  place,  and  the  magistrates  are  liable,  if  they  make  a 
false  return.  Paley  on  Convictions,  7th  ed.,  235;  R.  v.  Simpson,  10  Mod. 
382. 

Where  the  warrant  of  commitment  recited  a  conviction  for  an  alleged 
offence  in  January,  1888,  and  the  conviction  returned  under  a  writ  of 
certiorari  in  aid  of  habeas  corpus  proceedings,  properly  recited  that  it  was 
for  an  offence  conmiitted  in  January,  1887,  it  was  held  to  be  the  proper 
procedure  to  enlarge  the  habea^b  corpus  proceedings  so  as  to  enable  the 
magistrate  to  file  a  fresh  warrant  in  conformity  with  the  conviction  re- 
turned.    R.  V.  Lavin   (1888),  12  Ont.  Prac.  642. 

The  court  may  on  certiorari  amend  a  summary  conviction  under  the 
powers  conferred  by  sees.  754  and  1124  whether  the  certiorari  is  one  pre- 
liminary to  a  motion  to  quash  the  conviction  or  is  in  aid  of  a  writ  of 
habeas  corpus.    R.  v.  Murdock   (1900),  4  Can.  Cr.  Cas.  82   (Ont.  CA.). 

Order  far  further  detention.] — See  sec.  1120. 

Child^a  application,] — ^A  writ  of  habeas  corpus  to  test  the  legality  of  a 
child's  detention  in  a  reformatory  school  is  not  irregular  in  Quel^  because 
issued  on  the  petition  of  the  child  himself  who  is  under  disability  to  bring 
action  in  respect  of  civil  rights.    Re  A.B.  (1905),  9  Can.  Cr.  Cas.  390. 

Two  toarrante  of  commitment  for  same  offence.] — ^Wbere  a  return  to  a 
writ  of  habeas  corpus,  or  to  an  order  of  the  nature  of  such  writ,  specifies 
two  warrants  of  commitment  for  the  same  offence,  and  neither  the  second 
warrant  nor  such  return  declares  the  second  warrant  to  be  in  substitution 
for  or  in  amendment  of  the  first  which  is  irregular  and  bad,  the  prisoner 
should  be  discharged.    R.  v.  Venot  (1903),  6  Can.  Cr.  Cas.  200. 

When  re-arrest  permissible.] — When  a  prisoner  is  discharged  upon 
habeas  corpus  merely  by  reason  of  a  defect  in  the  commitment  or  for  laek 
of  jurisdiction  in  the  committinfif  mafiristrate,  such  discharee  is  not  a  bar 
to  the  prisoner's  re-arrest  and  trial  before  a  court  of  competent  jurisdiction 
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in  respsct  of  the  same  charge.    £x  p.  Seitz  (No.  2),  3  Can.  Cr.'Caa.  127, 
R.J.Q.  8  Q.B.  392;  Attorney-General  v.  Kwok-A-Sing,  5  A.G.  201. 

To  constitute  auch  a  bar,  the  case  must  be  such  that  the  return  to  a 
second  writ  of  habeas  corpus  following  the  re-arrest  would  raise  the  same 
question .  as  the  first  with  reference  to  the  validity  of  the  grounds  of 
detention.    Ibid. 

In  Arsoott  v.  Lilly,  11  O.R.  153,  it  was  held  that  when  a  prisoner  had 
served  a  portion  of  the  imprisonment  under  conviction,  and  had  been  re- 
leased on  bail  pending  appeal,  and  was  afterwards  discharged  on  habeas 
corpus  for  invalidity  of  the  warrant;  and  a  second  warrant  having  been 
issued  for  the  full  period  originally  awarded,  without  deducting  the  time 
previously  served  in  gaol,  the  warrant  was  valid,  as  the  time  so  served 
might  be  endorsed  upon  the  warrant  or  otherwise  provided  for. 

Under  Fuffitive  Offenders*  Act,] — ^The  effect  of  sees.  16  and  17  of  the 
Fugitive  Offenders'  Act,  R.S.C.  ch.  154,  is  to  confer  a  specifd  power  upon 
the  court  hearing  a  habeas  corpus  application  thereunder  to  review  the 
evidence  upon  which  the  commitment  for  intercolonial  extradition  is 
founded.  No  certiorari  is  required  in  aid  of  the  writ  of  habeas  corpus  in 
cases  under  the  Fugitive  Offenders'  Act,  because  the  effect  of  sees.  17  and  28 
thereof  is  to  put  the  court  in  possession  of  the  whole  record  and  evidence. 
R.  V.  Delisle,  5  Can.  Cr.  Cas.  210  (Que.). 

Appeal  from  refusal  of  habeas  corpus,] — ^Under  the  Habeas  Corpus  Act 
in  force  in  Ontario  an  appeal  is  given  to  the  Court  of  Appeal  of  that 
province  from  an  order  of  remand  to  custody,  whether  the  order  is  made 
in  court  or  in  chambers.  R.S.O.  1906,  ch.  83,  sec.  6;  Re  Harper,  23  O.R. 
63;  Taylor  v.  Scott,  30  O.R.  476.  The  statute  29-30  Vict.  (Can.),  ch.  46, 
substituted  the  right  of  appeal  for  successive  applications  to  different 
Judges  or  courts  in  Ontario  and  a  subsequent  application  is  not  author- 
ized in  that  province  upon  the  same  grounds  as  were  taken  or  might  have 
been  taken  on  an  application  already  made  and  refused.  Re  HaU,  8  Ont. 
App.  R.  135. 

Supreme  Court    {Can.)   jurisdiction,] — See  note  to  sec.  1024. 

In  Alberta  and  Saskatcheu>an.] — It  is  a  usual,  convenient  and  estab- 
lished practice  that  a  rule  nisi  to  shew  cause  why  a  writ  of  habeas  corpus 
should  not  issue  should  also  require  cause  to  be  shewn  why,  in  the  event 
of  the  rule  being  made  absolute,  the  prisoner  should  not  be  discharged  with- 
out the  actual  issue  of  the  writ  of  habeas  corpus  and  without  his  being 
personally  brought  before  the  court,  but,  in  order  that  the  rule  may  be 
made  absolute  in  this  form,  the  magistrate,  the  keeper  of  the  prisoner, 
and  the  prosecutor  should  all  be  served  with  the  rule  nisi,  or  at  least  be 
represented  on  its  return.  R.  v.  Farrar  (1890),  1  Terr.  L.R.  306;  Ex 
parte  Jacklin  (1844),  13  L.J.M.C.  139;  Re  Bull  (1846),  1  Saunders  & 
Cole  141;  Ex  parte  Eggington  (1854),  2  £.  &  B.  717. 

In  British  Columbia.] — Walkem,  J.,  of  the  Supreme  Court  of  British 
Columbia  decided  in  Re  Bowack  (1892),  2  B.C.R.  222,  that  it  was  com- 
petent for  him  as  a  judge  of  that  court  to.  grant  a  writ  of  habeas  corpus 
and  thereunder  to  discharge  a  prisoner  after  an  unsuccessful  application 
for  the  writ  had  been  made  by  the  same  party  to  another  judge  of  the 
same  court.    See  also  Ex  parte  Partington,  13  M.  ft  W.  679. 

In  Manitoba.] — ^There  being  nothing  in  the  Criminal  Code  relating  to 
the  procedure  for  obtaining  a  writ  of  habeas  corpus,  a  prisoner's  right  to 
it  in  Manitoba  depends  on  the  statute  of  Charles  II.,  ch.  2,  sec.  2,  and  the 
writ  cannot  be  taken  out  on  behalf  of  a  prisoner  under  sentence  of  convic- 
tion by  a  police  magistrate  exercising  the  extended  jurisdiction  to  try  in- 
dictable offences  summarily  conferred  by  sees.  777  of  the  Code,  unless 
an  absolute  want  of  jurisdiction  is  shewn.  R.  v.  McEwan  (1908).  44 
C.L.J.  122  (Man.). 
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A  police  magistrate  of  a  city  or  incorporated  town,  who  is  also  a  police 
magistrate  in  and  for  the  whole  Province  of  Manitoba,  when  acting  under 
sec.  777  of  the  Code,  may  try  offences  committed  anjrwhere  in  the  proyince. 
Ibid. 

A  rule  may  be  issued  to  shew  cause  why  a  writ  of  habeas  corpus  should 
not  issue,  and  why  in  the  event  *of  the  rule  being  made  absolute  the  pris- 
oner should  not  be  discharged  out  of  custody  without  the  issuing  of  the 
said  writ  and  without  his  being  brought  before  the  court.  Reg.  y.  Collins* 
6  Man.  R.  136. 

Where  a  statute  provides  that  "the  warden  shall  receive  into  the  peni- 
tentiary every  convict  legally  certified  to  him  as  sentenced  to  imprisonment 
therein  and  shall  there  detain  him,"  the  absence  of  a  certificate  or  copy  of 
the  sentence  is  held  in  Manitoba  not  to  make  illegal  the  detention  of  a 
prisoner  who  had  been  properly  convicted  and  sentenced.  Reg.  v.  Peterson, 
6  Man.  R.  311. 

There  is  no  appeal  to  the  Full  Court  of  King's  Bench  in  Manitoba  from 
the  decision  of  a  single  judge  of  that  court  refusing  a  motion  for  a  habeas 
corpus  to  discharge  a  prisoner  from  custody,  but  successive  applications 
for  the  writ  may  be  made  to  each  judge.  The  King  v.  Barre,  11  Can.  Cr. 
Cas.  1. 

In  New  Bruf%9tDiok.] — ^Affidavits  used  in  applications  on  the  Crown  side 
of  the  court  must  not  be  sworn  before  the  prosecutor  or  his  attorney.  R. 
V.  Marsh  (1886),  25  N.B.R.  370;  Gude's  Crown  Prac.  1. 

In  Nova  SootiaJ] — ^A  person  made  a  respondent  to  an  application  for  a 
habeas  corpus  in  a  criminal  matter  who  does  not  appear  of  record  to  be 
the  prosecutor,  and  who  does  not  appear  on  the  application,  is  not  liable 
in  I^ova  Scotia  for  costs  on  the  dischar^  of  the  prisoner  in  the  habeas 
corpus  proceedings,  although  the  conviction  in  question  was  for  stealing 
his  property.  Quare,  whether  a  county  court  judge  in  Nova  Sootia  has 
power  as  a  master  of  the  Supreme  Court  to  entertain  habeas  corpus  ap- 
plications.   R.  V.  Bowers  (1900),  6  Can.  Cr.  Cas.  100. 

Section  3  of  ch.  181,  Revised  Statutes  of  Nova  Scotia,  relating  to  the 
liberty  of  the  subject,  provides  that  in  a  case  in  whith  it  would  be  incon- 
venient to  bring  up  the  body,  instead  of  a  habeas  corpus,  an  order  may  be 
applied  for,  addressed  to  the  keeper  of  the  prison  commanding  him  to  make 
a  return  of  the  cause  of  imprisonment. 

Section  5  provides  as  follows: — (1)  "Upon  return  to  such  order  the 
court  or  judge  may  proceed  to  examine  into  and  decide  upcm  the  l^ality 
of  the  imprisonment  and  make  such  order,  require  such  verification,  and 
direct  such  notices  or  further  returns  in  respect  thereto  as  are  deemed 
necessary  or  proper  for  the  purposes  of  justice."  (2)  "The  court  or  the 
judge  .  .  .  may  require  the  immediate  discharge  of  th£  prisoner,  or 
may  direct  his  bailment  in  such  manner  and  for  such  purpose  and  with  the 
like  effect  and  proceeding  as  is  allowed  upon  habeas  corpus." 

Section  7  provides  as  follows: — "In  all  cases,  whether  under  statute 
or  at  common  law  or  under  the  provisions  of  this  chapter,  the  court  or  a 
judge  may  require  the  production  of  all  such  proceedings,  documents  and 
papers  relating  to  the  matter  in  question  before  whomsoever  and  in  whose 
possession  soever  they  are,  as  to  the  court  or  judge  appear  necessary  for 
the  elucidation  of  the  truth,  and  may  also  examine  into  the  truth  of  the 
return  to  any  writ  of  habeas  corpus  or  order  granted  under  this  chapter 
in  the  same  manner  as  such  examination  is  provided  for  in  cases  under 
•The  Act  of  Parliament,  66  George  III.,  ch.  100.'" 

Where  a  writ  is  issued  instead  of  an  application  being  made  under  the 
statute,  the  proceedings  are  ffovemed  by  the  Nova  Scotia  Crown  Rules  of 
1001,  Nos.  147-156. 
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Where  on  a  habeas  corpus  application  the  magistrate  is  directed  by  an 
order  to  return  the  proceedings  relating  to  the  imprisonment  and  there- 
upon returns  under  such  order  the  information,  depositions  and  conviction, 
such  conviction  is  not  by  reason  thereof  brought  under  the  jurisdiction  of 
the  Superior  Court  for  the  purpose  of  a  motion  to  quash  the  same.  The 
mere  fact  of  judicial  proceedings  before  inferior  tribunals  being  on  the 
files  of  a  superior  court  certified  or  verified  for  use  as  evidence  by  the 
same  officer  who  would  make  the  return  to  a  writ  of  certiorari  to  bring 
them  up,  does  not  bring  the  matter  or  cause  into  the  superior  court.  R. 
▼.  MacDonald  (No.  2)    (1901),  5  Can.  Cr.  Gas.  279. 

In  discharging  a  prisoner  in  habeas  corpus  proceedings  under  ch.  181, 
Bevised  Statutes  of  Nova  Scotia,  an  order  of  protection  in  respect  of  a  civil 
action  by  the  prisoner,  can  be  made  only  in  favour  of  the  gaoler  and  not  in 
favour  of  the  magistrate  and  prosecutor.  R.  v.  Keeping  (1901),  4  Can. 
Cr.  Cas.  494  (N.S.).  But  see  R.  v.  Horton  (1897),  3  Can.  Cr.  Cas.  84  and 
Ex  p.  (3uirke  (1896),  32  C.L.J.  779. 

An  application  for  the  prisoner's  discharge  on  the  return  of  a  writ  of 
habeas  corpus  may  after  refusal  by  one  judge  in  chambers,  be  renewed 
before  another  judge  in  chambers,  and  the  latter  may  grant  a  discharge 
notwithstanding  its  refusal  by  a  judge  of  co-ordinate  jurisdiction.  The 
King  V.  Laura  Carter,  5  Can.  Cr.  Cas.  401;  R.  v.  McKenzie,  2«R.  )&  6. 
481 ;  Re  J.  W.  Black,  Cong.  Dig.  614. 

In  OntarioJ] — Ab  to  criminal  proceedings  the  habeas  corpus  Acts  in 
force  in  Ontario  api>ear  to  be  the  Imperial  statute,  31  Car.  II.,  which  was 
with  the  English  (Jriminal  Law  by  the  "Quebec  Act,  1774,"  and  the  statute 
of  the  late  Province  of  Canada,  29  ft  30  Vict.,  ch.  45  (which  applied  only 
to  Upper  Canada).  As  the  latter  statute  has  not  been  repealed,  and  was 
passed  before  Confederation,  it  is  in  force  in  Ontario  regarding  matters 
of  criminal  law  over  which  the  Dominion  Parliament  now  has  jurisdiction, 
without  regard  to  the  fact  that  it  was  included  in  the  subsequent  revisions 
of  the  Ontario  statutes,  or  to  any  changes  made  by  the  latter  statute,  and 
except  in  so  far  as  impliedly  repealed  by  the  Criminal  Ck>de.  1  Can.  Cr. 
Cas.  213. 

It  was  embodied  in  the  Revised  Statutes  of  1877,  ch.  70,  and  is  now 
included  in  R.S.O.  1897,  as  ch.  83. 

Its  effect  is  to  extend  the  remedy  to  non-criminal  matters  and  to  vary 
the  practice  under  the  statute  of  Charles. 

Section  6  of  the  statute  29-30  Vict.  (1866),  ch.  45,  enacted  that, 
''In  case  any  person  confined  or  restrained  of  his  or  her  liberty  as  afore- 
said shall  be  brought  before  the  court  in  term  time  upon  a  writ  of  habeas 
corpus,  and  shall  be  remanded  to  custody  again  upon  the  original  order 
or  warrant  of  commitment,  or  by  virtue  of  any  warrant,  order  or  rule  of 
such  court,  it  shall  and  may  be  lawful  for  such  person  to  appeal 
from  the  decision  or  judgment  of  the  said  court  to  the  Court  of  Error 
and  Appeal  (now  the  Court  of  Appeal) ;  and  it  shall  be  the  duty  of  the 
clerk  of  the  court  whose  decision  or  judgment  shall  be  appealed  from,  upon 
notice  to  be  given  by  or  on  behalf  of  the  person  so  remanded  to  custody,  to 
certify  under  the  seal  of  the  court  the  writ  of  habeas  corpus,  the  return 
thereto  and  all  and  lingular  the  affidavits,  depositions,  evidence,  conviction 
and  other  proceedings  returned  to  or  had  before  the  said  court  unto  the 
Court  of  Error  and  Appeal;  and  the  said  Court  of  Error  and  Appeal 
■hall  thereupon  hear  and  determine  the  said  appeal  without  any 
formal  pleadings  whatever;  and  if  the  said  Court  of  Error  and  Appeal 
■hall  adjudge  or  determine  that  such  confinement  or  restraint  is  illegal, 
■uch  court  shall  certify  the  same  under  the  seal  of  the  said  court  to  the 
person  or  persons  having  the  custody  or  charge  of  the  person  so  confined 
or  restrained  and  shall  order  his  immediate  ^iischarge  and  he  shall  be 
discharged  accordingly." 
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TUa  nction  wa»  by  the  next  lolloning  Mction  (7)  made  applicable  to 
all  writs  of  habcH  corpua  awarded  under  the  Act  of  Cbarlea  or  otberwiM^ 
"in  ae  ample  and  beneBcial  a  manner  as  if  auch  writs  and  the  aaid  eases 
ariaing  thereon  had  been  hereinbefore  specially  aamod  and  pranded  for 
reapectivelf." 

The  Ontario  practice  under  these  sections  has  been  to  allow  appesli 
direct  to  the  Court  of  Appeal  whether  the  order  ot  remand  were  made  ia 
chambers  or  in  term. 

In  the  Ontario  Habeas  Corpus  Act  (29-30  Vict.  (1866),  ch.  4S),  wu 
taken  from  the  Habeas  Corpus  Act  ot  06  Oeo.  III.,  ch.  100  (1818).  B. 
V.  St.  Clair  (ISOO),  3  Can.  Cr.  Cas.  SSI,  27  A.R.  310;  In  re  Melina  Tre- 
Mnier  (1866),  12  Can.  S.C.R.  Ill,  and  B.  t.  Mosier  (18<7),  4  Ont  Pr. 

In  Ontario  it  has  been  held  that  the  (act  that  in  the  margin  of  the  writ 
of  habeas  corpus  it  was  marlced  "per  33,  Qir.  11."  does  not  prevent  tht 
judge  from  acting  under  either  the  Ontario  Habeas  Corpus  Act  or  at  ewn- 
mon  Uw.    R.  v.  Arscott  (1S8S),  9  O.K.  S41. 

After  serving  the  writ  of  habeas  corpus  a  notice  ot  application  for  the 
discharge  of  the  prisoner  must  be  served  on  the  Attornej-General  of  the 

The  Ontario  Habeaa  Corpus  Act,  R.S.O.  1897,  ch.  83,  sec.  S.  makes  It 
necessary,  where  a  certiorari  in  aid  has  been  granted  to  consider  the  de- 
poeitions  and  proceedings  returned  in  order  to  ascertain  whether  there  is 
any  evidence  to  sustain  the  conviction,  even  where  the  convicticm  is  regular 
In  form.  A  clerical  error  in  dating  the  warrant  of  commitment  as  of  the 
date  preceding  the  date  of  the  information  is  a  matter  for  amendment  and 
is  not  a  ground  for  discharge  where  a  conviction  regular  in  form  is  rs- 
ttimed.    R.  v.  Farrell   (1907),  12  Can.  Cr.  Cas.  524,  15  D.L.R.  100. 

Where  a  prisoner  is  entitled  to  his  discharge,  under  a  writ  of  habeas 
corpus,  by  reason  of  no  offence  being  disclosed  in  the  material  under  which 
he  was  committed,  such  discharge  cannot  be  made  conditional  on  no  action 
being  brought  against  the  magistrate,  or  other  person  in  respect  of  the 
conviction,  or  anything  done  thereunder.  R.  v.  Loweiy  (1907),  15  O.L.R. 
182,   13  Can.  Cr.  Cas.   105. 

In  Quebec.} — In  the  Province  of  Quebec,  when  there  is  a  judge  duly 
authorized  then  within  the  limits  of  the  judicial  district  in  which  the  ap- 

Pllcant  for  a  writ  of  habeas  corpus  is  imprisoned  on  a  criminal  charge,  a 
idge  sitting  in  another  district  has  no  jurisdiction  to  entertain  the  ap- 
plication even  on  the  consent  of  the  Crown.  The  Court  of  King's  Bench 
sitting  in  appeal  either  at  Uontreal  or  Quebec  has  jurisdiction  to  grant  a 
writ  of  habeas  corpus  in  respect  of  a  prisoner  conttned  in  any  district  with, 
in  the  division  for  which  the  sittings  are  being  held.  Ei  parte  Tremblsy 
(1902),  e  Can.  Cr.  Cas.  147,  11  Que.  K.B.  454. 

The  judges  of  the  Quebec  Superior  Court  of  the  district  or  divisioi 
where  a  P^TSon  is  imprisoned  have  jurisdiction  over  a  petition  for  habeas 
corpus.  The  remedy  by  habeas  corpus  not  being  open  to  one  who  is  im- 
prisoned under  the  sentence  of  a  competent  court  having  general  jurisdic- 
tion of  tbe  case,  he  cannot,  on  the  return  of  a  warrant  shewing  such  sent- 
enoe,  demand  an  ancillary  writ  of  certiorari  for  the  production  of  the  record 
in  the  case  in  which  the  sentence  waa  pronounced.  Ex  parte  Goldsberry, 
10  Can.  Cr.  Cas.  392. 

103S.  Whenever  it  is  provided  that  the  oCEeniier  shall  he 
liable  to  different  degrees  or  kinds  of  punishment,  the  punish- 
ment to  be  inflicted  shall,  subject  to  the  limitatioHs  contained 
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in  the  enactment,  be  in  the  discretion  of  the  court  or  tribunal  Discretion, 
before  which  the  conviction  takes  place.    55-56  V.,  c.  29,  s.  932. 

Sentence  of  impriaonment,'] — Section  3  of  the  Prisons  and  Reformator- 
ies Act,  R.S.C.  1906,  ch.  148,  is  as  follows:  "The  term  of  imprisonment 
in  pursuance  of  any  sentence  shall,  unless  otherwise  directed  in  the  sent- 
ence, commence  on  and  from  the  day  of  passing  such  sentence,  but  no 
time  during  which  the  convict  is  out  on  bail  shall  be  reckoned  as  part  of 
the  term  of  imprisonment  to  which  he  is  sentenced." 

Presence  of  accused,^ — ^The  rule  at  common  law  is  that  when  any  cor- 
poral punishment  is  to  be  inflicted  the  defendant  must  be  personally  before 
the  court  at  the  time  of  pronouneing  the  sentence.  25  Am.  ft  £ng.  Encyc, 
2nd  ed.,  296;  Hex  v.  Harris,  1  Ld.  Raym.  267;  Reg.  ▼.  Templeman,  1 
Salk.  66. 

It  would  seem  that  a  person  convicted  of  felony  could  not  waive  his 
right  to  be  present  in  court  at  the  time  of  pronouncing  sentence,  and  that 
it  was  error  to  render  sentence  in  his  absence,  though  such  absence  was 
voluntary  or  wilful.    Reg.  v.  Williams,  18  W.R.  806. 

When  a  fine  only  is  to  be  imposed  it  is  discretionary  with  the  court  to 
require  the  presence  of  the  defendant  when  sentence  is  rendered.  Reg.  ▼. 
Templeman,  1  Salk.  66;  Duke's  Case,  1  Salk.  400;  Rex  v.  Hann,  3  Burr. 
1786.  There  is  the  same  discretion  though  the  offence  is  punishable  by  fine 
or  imprisonment  or  both  in  the  discretion  of  the  court.  Reg.  v.  Kinglake, 
18  W.R.  806. 

Amending  sentence,'] — Ordinarily  the  trial  court  may  at  any  time  dur* 
ing  the  term  at  which  the  sentence  was  rendered  and  before  execution  has 
begun,  amend  or  vacate  the  sentence  and  render  a  new  sentence  in  accord- 
ance with  law.  Reg.  v.  Fitzgerald,  1  Salk.  401;  Rex  v.  Price,  6  East  323; 
Rex  V.  Leicestershire,  1  M.  &  S.  442.  And  even  though  the  execution  of 
the  sentence  has  already  commenced,  the  court  may  at  any  time  during 
the  term  at  which  the  sentence  was  rendered,  modify  it  by  remitting  part 
of  the  punishment. 

Sentence  on  separate  counts,] — The  object  of  permitting  several  distinct 
offences  to  be  charged  in  the  same  indictment  by  means  of  separate  counts, 
is  to  avert  from  both  parties  the  burden  of  two  or  more  trials  by  'permit- 
ting them  to  be  tried  together.  When  this  has  been  done  the  court  may 
proceed  to  sentence  as  if  the  defendant  had  had  a  separate  trial  for  each 
offence. 

Where  the  different  counts  in  an  indictment  refer  to  and  charge  the 
same  offence  the  practice  is  either  to  render  sentence  on  each  count  to  run 
concurrently  (Archbold's  Crim.  Pldg.,  13th  ed.,  62),  or  to  render  a  single 
sentence  upon  all  the  counts  for  the  entire  offence.  Ryalls  v.  Reg.,  11 
Q.B.  705,  3  Cox  C.C.  254;  O'Brien  v.  Reg.,  2  Cox  CO.  122. 

Discretionary  power  to  remit  punishment,] — It  was  held  in  R.  v. 
Robidoux  (1898),  2  Can.  Cr.  Ca^.  19  (Que.),  that  by  virtue  of  sec.  1028, 
where  a  statute  prescribes  as  the  punishment  for  an  offence  both  fine  and 
imprisonment,  the  court  which  convicts  has  the  right  in  its  discretion  to 
impose  either  a  fine  alone  or  an  imprisonment  alone  or  both,  unless  the 
statute  declares  a  contrary  intention  and  expressly  overrides  the  general 
rule  contained  in  this  section.  Ex  parte  Kent,  7  Can.  Cr.  Cas.  447  (N.8.) 
is  to  the  same  effect.  Section  1028  applies  as  well  to  summary  convictiona 
as  to  proceedings  in  respect  of  indictable  offences.    Ibid. 

1QS9.  Whenevclr  a  fine  may  be  awarded  or  a  penalty  im-  Fine  or 
posed  for  any  offence,  the  amount  of  such  fine  or  penalty  shall,  penalty  in 
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within  such  limits,  if  any,  as  are  prescribed  in  that  behalf,  be 
in  the  discretion  of  the  court  or  person  passing  sentence  or 
convicting,  as  the  case  may  be.    55-56  V.,  c.  29,  s.  934. 


Punishments  Abolished. 

Outlawry.  1080.  Outlawry  in  criminal  cases  is  abolished.    55-56  V., 

c.  29,  s.  962. 


Solitary  con- 
finement or 
pillory. 


108  !•  The  punishment  of  solitary  confinement  or  of  the 
pillory  shall  not  be  awarded  by  any  court.  55-56  V.,  c.  29, 
s.  963. 


Deodand. 


1082.  There  shall  be  no  forfeiture  of  any  chattels,  which 
have  moved  to  or  caused  the  death  of  any  human  being,  in 
respect  of  such  death.    55-56  V.,  c.  29,  s.  964. 


Attainder. 


Penalty. 
Forfeiture. 


Conviction 
of  public 
official 
vacates 
office.  . 


Official 
incompetent 
until  pun- 
ishment 


1088.  No  confession,  verdict,  inquest,  conviction  or  judg- 
ment of  or  for  any  treason  or  indictable  offence  or  feU)  de  se 
shall  cause  any  attainder  or  corruption  of  blood,  or  any  for- 
feiture or  escheat:  Provided  that  nothing  in  this  section  shall 
affect  any  penalty  or  fine  imposed  on  any  person  by  virtue  of 
his  sentence,  or  any  forfeiture  in  relation  to  which  special 
provision  is  made  by  any  Act  of  the  Parliament  of  Canada. 
55-56  v.,  c.  29,  s.  965. 

Disabilities. 

1084.  If  any  person  hereafter  convicted  of  treason  or  any 
indictable-  offence  for  which  he  is  sentenced  to  death,  or  impri- 
sonment for  a  term  exceeding  five  years,  holds  at  the  time  of 
such  conviction  any  office  under  the  Crown  or  other  public 
employment,  or  is  entitled  to  any  pension  or  superannuation 
allowance  payable  by  the  public,  or  out  of  any  public  fimd, 
such  office  or  employment  shall  forthwith  become  vacant,  and 
such  pension  or  superannuation  allowance  or  emolument  shall 
forthwith  determine  and  cease  to  be  payable,  unless  such  person 
receives  a  free  pardon  from  His  Majesty,  within  two  months 
after  such  conviction,  or  before  the  filling  up  of  such  office  or 
employment,  if  given  at  a  later  period. 

2.  Every  such  person  sentenced  to  imprisonment  as  aforesaid 
or  on  whom  sentence  of  death  has  been  passed  which  has  been 
commuted  to  imprisonment,  shall  become,  and,  until  he  under- 
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• 
goes  the  imprisonment  aforesaid  or  suffers  such  other  punish-  undergone 
ment  as  by  competent  authority  is  substituted  for  the  same,  or  ^^  pardon, 
receives  a  free  pardon  from  His  Majesty,  shall  continue  incap- 
able of  holding  any  oflSce  under  the  Crown,  or  other  public 
employment,  or  of  being  elected,  or  sitting,  or  voting,  as  a 
member  of  either  House  of  Parliament,  or  of  exercising  any 
right  of  suffrage  or  other  parliamentary  or  municipal  franchise. 

3.  The  setting  aside  of  a  conviction  by  competent  authority  Removing 
shall  remove  the  disability  by  this  section  imposed.  55-56  V.,  disability, 
c.  29,  s.  961. 

Fines  and  Forfeitures. 

108  5«  Any  person  convicted  by  any  magistrate  under  Part  Fines  in 
XVI.  or  by  any  court  of  an  indictable  offence  punishable  with  p^nishmeiJu 
imprisonment  for  five  years  or  less  may  be  fined  in  addition  to, 
or  in  lieu  of  any  punishment  otherwise  authorized,  in  which  case 
the  sentence  may  direct  that  in  default  of  payment  of  his  fine 
the  person  so  convicted  shall  be  imprisoned  until  such  fine  is 
paid,  or  for  a  period  not  exceeding  five  years,  to  commence  at 
the  end  of  the  term  of  imprisonment  awarded  by  the  sentence, 
or  forthwith  as  the  case  may  require. 

2.  Any  person  convicted  of  an  indictable  offence  punishable  Fines  in 
with  imprisonment  for  more  than  five  years  may  be  fined,  in  ^^^^^^^ 
addition   to,   but  not  in  lieu  of,   any   punishment  otherwise  punishment 
ordered,  and  in  such  case,  also,  the  sentence,  may  in  like  manner 
direct  imprisonment  in  default  of  payment  of  any  fine  imposed. 
63-64  v.,  c.  46,  s.  3. 

Magiatrate."] — ^The  word  "magistrate"  liere  includes  the  functionaries        ' 
so  designated  by  Code  sec.  771. 

Fine  in  addition  to  impriaonment.'] — ^The  second  sub-section  introduced 
in  1000  was  designed  especially  for  the  Yukon  Territory  where  the  expense 
of  maintaining  long  term  prisoners  is  large. 

Common  kno.] — In  all  cases  of  misdemeanour  the  court  mieht,  bv  the 
common  law,  add  to  the  sentence  of  imprisonment,  by  ordering  the  defen- 
dant to  find  security  for  his  good  behaviour  and  for  keeping  the  peace, 
and  might  order  him  to  be  imprisoned  until  such  security  were  found.  R. 
▼.  Dunn,  12  Q.B.  1026. 

1086*  Whenever  no  other  provision  is  made  by  any  law  of  Fines,  penal- 
Canada  for  the  application  of  any  fine,  penalty  or  forfeiture  f^i^yl^^^^' 
imposed   for   the   violation   of   any   law   or   of   the   proceeds  to  proyincial 
of  an  estreated  recognizance,  the  same  shall  be  paid  over  by  the  treasurer, 
magistrate  or  oflScer  receiving  the  same  to  the  treasurer  of  the 
province  in  which  the  same  is  imposed  or  recovered,  to  be  by 
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him  paid  over  to  the  municipal  or  local  authority,  if  any,  which 
wholly  or  in  part  bears  the  expenses  of  administering  the  law 
under  which  the  same  was  imposed  or  recovered,  or  to  be  applied 
in  any  other  manner  deemed  best  adapted  to  attain  the  objects 
of  such  law  and  secure  its  due  administration,  except  that, — 
(a)  all  fines,  penalties  and  forfeitures  imposed  in  respect  of 
the  breach  *of  any  of  the  revenue  laws  of  Canada,  or  im- 
posed upon  any  officer  or  employee  of  the  Government  of 
Canada  in  respect  of  any  breach  of  duty  or  malfeasance  in 
his  office  or  employment,  and  the  proceeds  of  all  recogniz- 
ances estreated  in  connection  with  proceedings  for  the 
prosecution  of   persons   charged   with   such   breaches  or 
malfeasance;  and, 
{b)  all  fines,  penalties  and  forfeitures  imposed  for  whatever 
cause  in  any  proceeding  instituted  at  the  instance  of  the 
Government  of  Canada  or  of  any  department  thereof  in 
which  that  Government  bears  the  cost  of  prosecution,  and 
the  proceeds  of  all  recognizances  estreated  in  connection 
with  such  proceedings,  shall  belong  to  His  Majesty  for  the 
public  uses  of  Canada,  and  shall  be  paid  by  the  magistrate 
or  officer  receiving  the  same  to  the  Minister  of  Finance 
and   form   part   of  the  Consolidated  Revenue  Fund  of 
Canada. 
.  2.  Nothing  in  this  section  contained  shall  affect  any  right  of 
a  private  person  suing  as  well  for  His  Majesty  as  for  himself, 
to  the  moiety  of  any  fine,  penalty  or  forfeiture  recovered  in  his 
suit.    63-64  v.,  c.  46,  s.  3. 


Direction  to  1087.  The  Governor  in  Council  may,  from  time  to  time, 
pay  fine,  ^  direct  that  any  fine,  penalty  or  forfeiture,  or  any  portion 
forfeiture  to  thereof,  which  would  otherwise  belong  to  the  Crown  for  the 
iiiunicipal-  public  uses  of  Canada,  be  paid  to  any  provincial,  municipal  or 
**^'  local  authority,  which  wholly  or  in  part  bears  the  expenses  of 

administering  the  law  under  which  such  fine,  penalty  or  for- 
feiture is  imposed,  or  that  the  same  be  applied  in  any  other 
manner  deemed  best  adapted  to  attain  the  objects  of  such  law 
and  to  secure  its  due  administration.    55-56  Y.,  c.  29,  s.  928. 

Remiaaion  of  fines  and  forfeitures  by  Oovemor  in  CouneiX."] — See  sacs. 
1084  and  1086. 

Recovering  1088.  Whenever  any  pecuniary  penalty  or  any  forfeiture  is 

by  civil  imposed  for  any  violation  of  any  Act,  and  no  other  mode  is 

prescribed  for  the  recovery  thereof,  such  penalty  or  forfeiture 
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shall  be  recoverable  or  enforceable,  with  costs,  in  the  discretion  no  other 
of  the  court,  by  civil  action  or  proceeding  at  the  suit  of  His  provision. 
Majesty  only,  or  of  any  private  party  suing  as  well  for  His 
Majesty  as  for  himself  in  any  form  of  action  allowed  in  such 
case  by  the  law  of  the  province  in  which  it  is  brought,  and 
before  any  court  having  jurisdiction  to  the  amount  of  the 
penalty  in  cases  of  simple  contract. 

2.  If  no  other  provision  is  made  for  the  appropriation  of  any  Moiety  to 
penalty  or  forfeiture  so  recovered  or  enforced,  one  moiety  shall  Private 
belong  to  His  Majesty,  and  the.  other  moiety  diall  belong  to  the  when  no 
private  party  suing  for  the  same,  if  any,  and  if  there  is  none,  other  pro- 
the  whole  shall  belong  to  His  Majesty.    55-56  V.,  c.  29,  s.  929.  ^^"®"- 

• 

1089.  Any  goods  or  things  forfeited  under  any  provision  of  (Joodsfor- 
Part  VII.  relating  to  forgery  of  trade  marks  and  the  fraudulent  p^^^  vil.*' 
marking  of  merchandise,  may  be  destroyed  or  otherwise  dis- 
posed of  in  such  manner  as  the  court,  by  which  the  same  are 
declared  forfeited,  directs;  and  the  court  may,  out  of  any  pro- 
ceeds realized  by  the  disposition  of  such  goods,  after  all  trade  Reimburse- 
marks  and  trade  descriptions  are  obliterated,  award  to  -  any  p®"**  ^^ 
innocent  party  any  loss  he  may  have  innocently  sustained  in  p^^*^ 
dealing  with  such  goods.    51  Y.,  c.  41,  s.  15. 

Trade-mark  offrnicet,} — See  sees.  486-496  and  see.  342. 

1040.  On  any  prosecution  under  this  Act  relating  to  the  Costs  in 
said  last  mentioned  provisions,  the  court  may  order  costs  to  be  ^^^  V^^ 
paid  to  the  defendant  by  the  prosecutor,  or  to  the  prosecutor  by  *®°"  *^^' 
the  defendant,  having  regard  to  the  information  given  by  and 
the  conduct  of  the  defendant  and  prosecutor  respectively.    51  V., 
c.  41,  s.  16. 

Trade-mark  offences.] — See  sees.  486-495  and  sec.  342. 

1CM1«  A  moiety  of  any  of  the  penalties  imposed  under  Application 
sections  five  hundred  and  sixty-seven,  six  hundred  and  twenty-  ?',^??*_^. 
four,    six    hundred    and    twenty-five    and    six    hundred    and 
twenty-six,  shall  belong  to  the  informer  or  person  who  sues  for 
the  same,  and  the  other  moiety  shall  belong  to  His  Majesty  for 
the  public  uses  of  Canada.    B.S.,  c.  167,  s.  34. 

The  offences  referred  to  are  as  foUows: — ^Uttering  uncurrent  copper 
ooin  (sec.  567),  possession  of  copper  coin  unlawfully  imported  or  manufac- 
tared  (sec  624),  unlawfully  manufacturing  or  importing  copper  coin 
(sec.  626),. and  attempted  illegal  importation  of  copper  coin  (sec.  6269. 
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Application  1042.  One  moiety  of  the  amount  of  any  penalty  recovered 
of  fines  m  under  sections  eighty-two,  eighty-three,  four  hundred  and 
deserters  or  thirty-eight,  four  hundred  and  thirty-nine  or  six  hundred  and 
their  effects,  fifty-seven,  shall  be  paid  over  to  the  prosecutor  or  person 
by  whose  means  the  offender  has  been  convicted,  and  the  other 
moiety  shall  belong  to  the  Crown.    R.S.,  c.  169,  s.  9. 

The  offences  referred  to  are  as  follows : — ^Persuading  to  desert  the  army 
or  navy  or  concealing  deserter  (sec.  82),  resisting  search  warrant  for 
deserter  (sees.  83  and  657),  receiving  certain  goods  from  soldiers  (sec 
438),  and  receiving  necessaries  from  seamen  (sec.  439). 

Application        1CM8.  One  moiety  of  every  pecuniary  penalty  recovered 

relatiwi^to    ^^^^  respect  to  any  offence  under  section  five  hundred  and 

cruelty  to     f orty-two  or  five  hundred  and  forty-three  shall  be  paid  over  to 

^animals.       the  corporation  of  the  city,  town,  village,  township,  parish,  or 

place  in  which  the  offence  was  committed,  and  the  other  moiety, 

with  full  costs,  to  the  person  who  informed  and  prosecuted  for 

the  same,   or  to  such  other  person  as  to  the  justices  seems 

proper.    R.S.,  c.  172,  s.  7. 

The  offences  referred  to  are  as  follows: — Cruelty  to  animals  (see.  542) 
and  keeping  cock-pit  (sec.  643). 

Costs,  Pecuniary  Compensation  and  Restitution  of  Property. 

Ck)stsand  1CM4.  Any  court  by  which  and  any  judge  under  Part 

^M^tioL  XVIII.,  or  magistrate  under  Part  XVI.,  by  whom  judgment  is 
may  be  pronounced  or  recorded,  upon  ,the  conviction  of  any  x)erson  for 
ordered  to  treason  or  any  indictable  offence,  hi  addition  to  such  sentence 
party  ^  ^  "^^^^  otherwise  by  law  be  passed,  may  condemn  such  person  to 
convicted,      the  payment  of  the  whole  or  any  part  of  the  costs  or  expenses 

incurred  in  and  about  the  prosecution  and  conviction  for  the 

offence  of  which  he  is  convicted,  if  to  such  court  or  judge  it 

seems  fit  so  to  do. 
Also  allow-  2.  Such  court  or  judge  may  include  in  tiie  amount  to  be  paid 

ance  for  loss  g^ch  moderate  allowance  for  loss  of  time  as  the  court  or  judge, 

by  affidavits  or  other  inquiry  and  examination,  ascertains  to  be 

reasonable. 
Source  from        3.  The  payment  of  such  costs  and  expenses,  or  any  part 
which  pay-    thereof,  may  be  ordered  by  the  court  or  judge  to  be  made  out 

mentOD-  *  j.  ^         £  i.  !_•  i.       •        •« 

tained.  ^^  ^^7  nioneys  taken  from  such  person  on  his  apprehension,  if 

such  moneys  are  his  own,  or  may  be  enforced  at  the  instance 
of  any  person  liable  to  pay  or  who  has  paid  the  same  in  such 
and  the  same  manner,  subject  to  the  provisions  of  this  Act,  as 
the  payment  of  any  costs  ordered  to  be  paid  by  the  judgment 


Part  XX.  Criminal  Code.  [§  1045]  835 

or     order  of  any  court  of  competent  jurisdiction  in  any  civil 
action  or  proceeding  may  for  the  time  being  be  enforced. 

4.  In  the  meantime,  until  the  recovery  of  such  costs  and  Payable 
expenses  from  the  person  so  convicted  as  aforesaid,  or  from  his  ^,^^^^1  f^jj^ 
estate,  the  same* shall  be  paid  and  provided  for  in  the  same 
manner  as  if  this  section  had  not  been  passed;  and  any  money 
which  is  recovered  in  respect  thereof  from  the  person  so  con-  Reimburse- 
victed,  or  from  his  estate,  shall  be  applicable  to  the  reimburse-  ™®° 
ment  of  any  person  or  fund  by  whom  or  out  of  which  such 
costs  and  expenses  have  been  paid  or  defrayed.      63-64  V.,  c. 
46,  s.  3. 

Remission  of  fines  and  forfeitures  by  Oovemor  in  CouncUJ] — See  sees. 
1084  and  1085. 

1CM5.  In  the  case  of  an  indictment  or  information  by  a  Defendant 
private  prosecutor  for  the  publication  of  a  defamatory  libel,  if  ^^J^^caae 
judgment  is  given  for  the  defendant,  he  shall  be  entitled  to  of  libel, 
recover  from  the  prosecutor  the  costs  incurred  by  him  by  reason 
of  such  indictment  or  information,  either  by  warrant  of  dis- 
tress issued  out  of  the  said  court,  or  by  action  or  suit  as  for  an 
ordinary  debt.    55-56  V.,  c.  29,  s.  833. 

Origin  of  enactment.'] — ^The  aame  provision  was  contained  in  the  Crim- 
inal Procedure  Act,  R.S.C.  1886,  ch.  174,  sees.  163  and  164,  and  originated 
in  the  Criminal  Libel  Act  (Can.)    (1874),  37  Vict.,  ch.  38,  sees.  12  and  13. 

Costs  from  the  prosecutor,"] — ^The  mere  fact  that  the  Crown  prosecutes 
by  a  counsel  it  appoints  for  the  purpose  will  not  necessarily  make  it  a 
proceeding  not  carried  on  by  or  for  a  private  prosecutor,  within  the  proper 
meaning  of  the  statute,  otherwise  every  criminal  prosecution  in  Ontario 
would  be  a  Crown  prosecution,  and  this  enactment  be  of  no  kind  of  use. 

Adam  Wilson,  J.,  in  R.  v.  Patteson  (1875),  36  U.C.Q.B.  129,  150. 

« 

Taxation.] — In  a  Quebec  case  the  plaintiff  had  been  prosecuted  by  de- 
fendant in  a  criminal  court  for  defamatory  libel  and  acquitted.  No  de- 
mand was  made  when  the  verdict  was  given  for  a  condemnation  of  defen- 
dant for  costs,  but  plaintiff  afterwards  sought  to  recover  them  by 
action.  After  hearing  the  cause  in  the  Superior  Court,  the  presiding  judge 
discharged  the  d61ib^r6  to  enable  the  plaintiff  to  have  his  costs  taxed  be- 
fore the  judge  who  presided  at  the  criminal  trial,  which  was  done,  and 
the  cause  was  reheard.  It  was  held  that  plaintiff  could  claim  his  costs 
and  disbursements  from  defendant  by  an  ordinary 'action,  though  he  had 
not  asked  for  a  condemnation  against  defendant  therefor  at  the  time  of  the 
verdict;  also  that  the  judge  who  presided  at  the  criminal  trial  could,  even 
after  proceedings  in  such  action,  tax  such  costs  and  disbursements. 
Mackay  v.  Hughes  (1901),  19  Que.  S.C.  367  (Sup.  Ct.) ;  and  see  sec. 
1047. 

In  'British  Columbia,  following  the  practice  there  in  civil  cases,  the 
costs  of  taking  evidence  under  commission  abroad  on  behalf  of  the  defen- 
dant in  a  prosecution  for  criminal  libel  cannot  be  taxed  against  the  prose- 
cutor unless  such  evidence  was  used  at  the  trial.  In  British  Columbia, 
following  the  practice  there  in  civil  cases,  the  costs  of  abortive  trials  of  an 
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indictment  for  criminal  libel  cannot  be  taxed  under  Cr.  Code  sees.  1045  and 
1047,  against  the  party  who  ultimately  fails  in  the  litigation.  The  King 
T.  Nichol,  6  Can.  Cr.  Cas.  8. 

Where  the  accused,  after  his  acquittal  in  a  criminal  libel  action,  pro- 
ceeded to  tax  his  costs  and  moved  before  the  trial  judge  for  certain 
costs,  and  on  obtaining  an  order  with  which  he  was  dissatisfied  aban- 
doned the  taxation  and  commenced  a  civil  action  against  the  prosecutors 
for  his  costs,  the  civil  action  will  be  allowed  to  proceed  only  on  terms  of 
the  plaintiff  undertaking  to  abide  by  such  order  as  may  be.  made  therein 
as  to  the  costs  of  the  abandoned  taxation  in  the  criminal  case.  Kichol  v. 
Pooley,  6  Can.  Cr.  Cas.  12,  and  6  Can.  Cr.  Cas.  260. 

The  Attorney-General  may  exercise  the  power  conferred  by  Code  see. 
732  of  entering  a  nolle  prosequi  to  an  indictment  for  criminal  libel,  al- 
though the  proceedings  were  instituted  by  a  private  prosecutor.  And  the 
discharge  of  the  accused  upon  the  entry  of  a  nolle  prosequi  by  the  Attorney- 
General  to  an  indictment  for  criminal  libel  is  a  judgment  for  the  defen- 
dant entitling  him  under  Code  sec.  1045  to  his  costs  against  the  private 
prosecutor.    The  King  v.  Blackley,  8  Can.  Cr.  Cas.  405 ;  13  Que.  K.B.  472. 

The  private  prosecutor,  in  taking  the  initial  step  to  prosecute  for  libel, 
assumes  the  risks  both  of  the  incidents  and  the  accidents  of  that  procedure. 
Ibid.,  page  407;  R.  v.  Latimer,  15  Q.B.D.  1077. 

The  costs  of  shewing  cause  to  a  rule  nisi  for  a  criminal  information 
for  libel  are  within  this  enactment.    R.  t.  Steel,  13  Cox  C.C.  150. 

Defamatory  libel.'] — Other  special  provisions  as  to  this  offence  are 
contained  in  sees.  317-334,  888,  910,  911,  956  and  1047. 

Imprison-  1CM6.  If  a  person  convicted  on  an  indictment  for  assault, 

default  of      whether  with  or  without  battery  and  wounding,  is  ordered  to 

payment  of    P&y  costs  as  aforesaid,  he  shall  be  liable,  unless  the  said  costs 

costs  on        are  sooner  paid,  to  three  months'  imprisonment,  in  addition  to 

for'assauU     *^®  ^^^"^  ®^  imprisonment,  if  any,  to  which  he  is  sentenced  for 

the  offence,  and  the  court  may,  by  warrant  in  writing,  order 

the  amount  of  such  costs  to  be  levied  by  distress  and  sale  of  the 

goods  and  chattels  of  the  offender,  and  paid  to  the  prosecutor, 

and  the  surplus,  if  any,  arising  from  such  sale,  to  the  owner. 

Release  on  2.  If  such  sum  is  so  levied,  the  offender  shall  be  released 

levy.  from  such  imprisonment.    55-56  V.,  c.  29,  9.  834. 

Taxation  of  1047.  Any  costs  ordered  to  be  paid  by  a  court  pursuant  to 
costs  on  |.jjg  foregoing  provisions  shall,  in  case  there  is  no  tariff  of  fees 
scale.  provided  with  respect  to  criminal  proceedings,  be  taxed  by  the 

proper  oflBcer  of  the  court  according  to  the  lowest  scale  of  fees 

allowed  in  such  court  in  a  civil  suit. 
Scale  in  2.  If  such  court  has  no  civil  jurisdiction,  the  fees  shall  be 

civil  suits,     those  allowed  in  civil  suits  in  a  superior  court  of  the  province 

according  to  the  lowest  scale.    55-56  V.,  c.  29,  s.  835. 

TacMtion  of  coete.'] — The  person  filling  the  office  of  commissioner  of  the 
Dominion  police  has,  as  such,  no  legal  capacity  to  represent  and  act  on 
behalf  of  the  Crown,  and  in  laying  an  information  in  which  he  desig- 
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nated  himself  as  such  commissioner  of  the  Dominion  police  he  acted  as 
a  private  individual  and  not  as  the  legal  representative  of  the  Crown, 
although  he  declared  that  he  was  acting  as  such  commissioner  on  behalf  of 
the  Sovereign.  The  accused  having  been  discharged,  and  the  com- 
missioner having  bound  himself  by  recognizance  to  prefer  and  prosecute 
an  indictment  on  the  charge  contained  in  his  information,  and  the  grand 
jury  having  thrown  out  the  bOl  of  indictment,  the  commissioner  was  held 
to  be  personally  liable  under  sec.  505  for  the  costs  incurred  by  the  accused 
on  the  preliminary  enquiry  and  before  the  Court  of  Queen's  Bench.  R.  v. 
St.  Louis  (1807),  1  Can.  Cr.  Cas.  141  (Que.).  The  costs  allowed  were  not 
the  fees  and  disbursements  paid  by  the  accused  to  his  counsel,  such  pay- 
ment being  a  matter  between  client  and  counsel,  but  such  costs  as  were 
held  by  analogy  with  the  costs  allowed  in  civil  suits  to  be  costs  recover- 
able from  a  losing  party.  Such  costs  shoyld  be  taxed  according  to  a  tariff 
made  for  criminal  proceedings,  and  in  the  absence  of  such  tariff  they  are 
to  be  taxed  in  the  discretion  of  the  judge,  by  implication,  according  to  the 
spirit  of  the  provisions  contained  in  this  section.    Ibid. 

The  taxation  of  costs  against  an  unsuccessful  private  prosecutor  who 
has  at  his  own  request  been  bound  over  to  pref^  an  indictment,  is  con- 
trolled by  sec.  1047,  and  the  scale  of  costs  in  the  absence  of  a  tariff  for 
criminal  proceedings  is  the  lowest  scale  in  civil  suits  in  the  court  in  which 
the  indictment  is  tried.    The  King  v.  Gouilliould,  7  Can.  Cr.  Cas.  432. 

By  the  proper  officer,'] — ^It  may  be  that  there  is  no  appeal  from  the  deci- 
sion  of  the  "proper  officer''  to  a  judge.  Reg.  v.  Newhouse  (1868),  22  L.J. 
Q.B.  127. 

In  Britieh  Columbia.'] — ^In  all  proceedings  under  these  rules  the  party 
entitled  to  costs  shall  tax  the  same  according  to  the  scale  in  force  in  the 
Supreme  Court,  and  if  no  provision  is  made  for  work  done  under  these 
rules,  then  the  taxing  officer  shall  allow  such  reasonable  amount  accord- 
ing to  scale  in  force,  or  as  near  thereto  as  circumstances  will  admit  of. 
B.C.  Rule  61. 

District  of  Montreal.] — ^The  practice  in  Montreal  is  to  tax  costs  under 
this  section  on  the  tariff  of  the  "fourth  class"  of  civil  appeals. 

1CM8.  A  court  on  the  trial  of  any  person  on  an  indictment  Compensa- 
may,  if  it  thinks  fit,  upon  the  application  of  any  person  oJ^p^J^J^^ 
ag^ieved  and  immediately  after  the  conviction  of  the  offender, 
a'ward  any  sum  of  money,  not  exceeding  one  thousand  dollars, 
by  way  of  satisfaction  or  compensation  for  any  loss  of  property 
su^ered  by  the  applicant  through  or  by  means  of  the  offence  of 
which  such  person  is  so  convicted. 

2.  The  amount  awarded  for  such  satisfaction  or  compensa-  Award  and 
tion  shall  be  deemed  a  judgment  debt  due  to  the  person  entitled  J^^g^^nt. 
to  receive  the  same  from  the  person  so  convicted,  and  the  order 
for  payment  of  such  amount  may  be  enforced  in  such  and  the 
same  manner  as  in  the  case  of  any  costs  aforesaid  ordered  by 
the  court  to  be  paid.    55-56  V.,  c.  29,  s.  836. 

Oompensation  or  restitution.] — ^This  section  is  similar  to  sec.  4  of  the 
Imperial  Act,  33-34  Vict.,  ch.  23. 

See  note  to  sec.  1050. 
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1049.  When  any  prisoner  has  been  convicted,  either  gam- 
marily  or  otherwise,  of  any  theft  or  other  offence,  including  the 
stealing  or  unlawfully  obtaining  any  property,  and  it  appears  to 
the  court,  by  the  evidence,  that  the  prisoner  sold  such  property 
or  part  of  it  to  any  person  who  had  no  knowledge  that  it  was 
stolen  or  unlawfully  obtained,  and  that  money  has  beeik  taken 
from  the  prisoner  on  his  apprehension,  the  conrt  may,  on  appli- 
cation of  such  purchaser  and  on  restitution  of  the  property  to 
its  owner,  order  that  out  of  the  money  so  taken  from  the 
prisoner,  if  it  is  his,  a  Bum  not  exceeding  the  amount  of  the 
proceeds  of  the  sale  be  delivered  to  such  purchaser.  55-5G  V., 
c.  29,  8.  837. 

This  leclion  is  similar  to  sec.  9  of  the  Imperial  Act,  30-31  Tict.,  ch.  35. 

Bee  note  to  sec.  lOGO. 

1060.  If  any  person  who  is  guilty  of  any  indictable  offence 
in  stealing,  or  knowingly  receiving,  any  property,  is  indicted 
for  such  offence,  by  or  on  behalf  of  the  owner  of  the  property, 
or  his  executor  or  administrator,  and  convicted  thereof,  or  is 
tried  before  a  judge  or  justice  for  such  offence,  under  any  of 
the  foregoing  provisions  and  convicted  thereof,  the  property 
shall  be  restored  to  the  owner  or  his  representative. 

2,  In  every  such  case  the  court  or  tribunal  before  which  such 
person  is  tried  for  any  such  offence,  shall  have  power  to  award, 
from  time  to  time,  writs  of  restitution  for  the  said  property  or 
to  order  the  restitution  thereof  in  a  summary  manner. 

3.  The  court  or  tribunal  may  also,  if  it  sees  fit,  award  resti 
tution  of  the  property  taken  from  the  prosecutor,  or  any  witness 
for  the  prosecution,  by  such  offence,  although  the  person  indicted 
is  not  convicted  thereof,  if  the  jury  declares,  as  it  may  do,  or 
if,  in  ca.se  the  offender  is  tried  without  a  jury,  it  is  proved  to 
the  satisfaction  of  the  court  or  tribunal  by  whom  he  is  tried, 

property  belongs  to  such  prosecutor  or  witness,  and 
as  unlawfully  deprived  of  it  by  such  offence, 
t  appears  before  any  award  or  order  is  made,  that  any 
ecurity  has  been  bona  fide  paid  or  discharged  by  any 
ible  to  the  payment  thereof,  or  being  a  negotiable 
t,  has  been  bona  fide  taken  or  received  by  transfer  or 
iy  any  person,  for  a  just  and  valuable  consideration, 
ny  notice  or  without  any  reasonable  cause  to  suspect 
ame  had,  by  any  indictable  offence,  been  stolen,  or  if 
I  that  the  property  stolen  has  been  transferred  to  an 
purchaser  for  value  who  has  acquired  a  lawful  title 
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thereto,  the  court  or  tribunal  shall  not  award  or  order  the 
restitution  of  such  security  or  property. 

5.  Nothing  in  this  section  contained  shall  apply  to  the  case  Saving, 
of  any  prosecution  of  any  trustee,  banker,  merchant,  attorney, 
factor,  broker  or  other  agent  entrusted  with  the  possession  of 
goods  or  documents  of  title  to  goods,  for  any  indictable  offence 
under  sections  three  hundred  and  fifty-eight  or  three  hundred 
and  ninety  of  this  Act.  55-56  V.,  c.  29,  s.  838 ;  56  V.,  c.  32, 
s.  1. 

This  section  corresponds  with  sec.  100  of  the  English  Larceny  Act,  24- 
26  Vict.,  ch.  96. 

Upon  conviction  of  the  thief  the  owner  may  recover  in  trover  without 
applying  for  a  writ  of  restitution  under  this  section.  Regina  v.  London, 
L.R.  4  Q.B.  371 ;  Scattergood  v.  Sylvester,  15  Q.B.  506,  19  L.J.Q.B.  447. 

Property.] — ^The  expression  property  includes  not  only  such  property 
as  was  originally  in  the  possession  or  under  the  control  of  any  person^ 
but  also  any  property  into  or  for  which  the  same  has  been  converted  or 
exchanged  and  anything  acquired  by  such  conversion  or  exchange  whether 
immediately  or  otherwise;  and  all  deeds  and  instruments  relating  to  or 
evidencing  the  title  or  right  to  any  property  or  giving  a  right  to  recover 
or  receive  any  money  or  goods.     Section  2(32). 

And  it  has  been  held  in  England  that  the  proceeds  of  the  property  are 
included.  R.  v.  Justices'  of  Central  Criminal  Court,  18  Q.B.D.  314,  16 
Cox  C.C.  196.  That  case  was  followed  in  the  Yukon  territory  in  Howe  v. 
Schroeder   (1905),  1  West.  L.R.  174. 

Atoarding  restitution  of  stolen  property.] — ^To  entitle  the  aggrieved 
party  to  an  order  for  the  restitution  to  him  of  money  found  on  the  pris- 
oner convicted  of  stealing  money  from  the  person,  proof  must  be  adduced 
identifying  the  money  so  found  as  the  money  which  was  stolen.  R.  v. 
Haverstock  (1901),  5  Can.  Cr.  Cas.  113,  per  Wallace,  Co.  J.,  at  Halifax. 

Where  the  accused  was  convicted  of  the  theft  of  bank  notes  but  there 
was  no  evidence  to  identify  the  same  with  the  bajik  notes  found  on  and 
taken  from  the  prisoner  at  the  time  of  arrest,  and  no  application  was  made 
immediately  after  the  conviction  for  an  order  of  compensation  to  the  prose- 
cutor for  his  loss,  an  order  may  be  properly  made  ex  parte  for  the  restora- 
tion to  the  prisoner  of  the  money  so  taken  from  him.    Ibid. 

Where  it  is  impossible  to  identify  the  money  found  on  the  prisoner  as 
the  stolen  money,  and  the  prisoner  claims  the  money  as  his  own,  the  pro- 
per course  for  the  prosecutor  to  take  is  to  apply,  under  sec.  1048,  immedi- 
ately after  the  conviction  of  the  prisoner,  for  compensation  for  loss  of  pro- 
perty, and  thus  obtain  an  order  that  the  money  of  the  prisoner  shall  be 
paid  to  him  to  such  extent  as  will  compensate  him  for  the  loss  sustained. 

The  summary  power  of  the  court  under  this  section  exists  only  where 
the  prisoner  is  convicted;  and  it  does  not  extend  in  cases  of  conviction  to 
property  other  than  that  in  respect  of  which  the  charge  was  brought.  R. 
V.  Corporation  of  London  (1868),  E.B.  &  E.  509;  R.  v.  Pierce  (1858),  Bell 
C.C.  235. 

Current  coin  stolen  and  passed  as  currency  to  innocent  persons  is  not 
subject  to  restitution.  Moss  v.  Hancock,  [1899]  2  Q.B.  111.  But  a  coin 
which  was  sold  by  the  thief  as  an  article  of  vertu  and  which  had  not  been 
passed  into  circulation  as  current  coin  may  be  ordered  to  be  returned  to  the 
owner  in  like  manner  as  other  stolen  property.    Ibid. 
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It  will  be  noted  that  sec.  1050  does  not  include  the  offence  of  obtaining 
money  or  goods  by  false  pretences,  but  recourse  may  be  had  in  such  cases 
to  an  order  for  compensation  under  sees.  1048  and  1040  or  to  a  civil  action. 

Theft  defined.}— See  sees.  344,  347  and  348. 

Receiving  stolen  property.] — See  sees.  300-403. 

Restoration  to  accused  of  goods  not  connected  with  the  charge.] — ^A 
superior  court  of  criminal  jurisdiction  may  order  the  restoration,  to  an 
accused  person  committed  for  trial,  of  articles  taken  possession  6f  by  the 
police,  which  are  not  connected  with  the  offence  charged,  and  are  not  re- 
quired for  the  purpose  of  evidence.  Ex  parte  MacMichael,  7  Can.  Cr.  Cas. 
640;  Reg.  v.  Mclntyre,  2  P.E.I.  Rep.  164. 

Where  money  taken  from  a  prisoner  on  his  arrest  is  admitted  by  the 
•     Crown  authorities  not  to  be  required  for  the  purpose  of  evidence  at  the 
trial  the  court  may  order  it  to  be  restored  to  the  prisoner.    R.  v.  Harris,  1 
B.C.R.,  pt.  1,  p.  266. 

Protection  of  innocent  purchaser.] — Where  the  property  stolen  has  been 
transferred* by  the  thief  or  the  guilty  receiver  to  an  innocent  purchaser 
for  value  who  has  acquired  a  lav^l  title  thereto,  the  criminal  court  shall 
not  award  restitution.  This  is  not  to  be  construed  as  a  declaration  that 
the  innocent  purchaser  for  value  has  a  lawful  title.  The  protection  of 
sub-sec  3  is  afforded  to  the  innocent  purchaser  only  in  the  event  of  his 
acquisition  of  a  lawful  title  which  fact  could  be  ascertained  only  by  refer- 
ence to  the  civil  law  of  the  province. 

In  Vezina  v.  Brosseaa  (1006),  30  Que.  S.C.  403,  the  person  from  whom 
a  horse  was  stolen  took  civil  proceedings  to  recover  the  horse  from  the 
man  to  whom  the  purchaser  from  the  thief  had  sold  it.  The  last  sale 
was  pleaded  as  giving  a  lawful  title  imder  the  Que.  Civil  Code,  sec.  1480, 
on  the  ffround  that  the  sale  to  the  defendant  was  made  by  a  "dealer  trading 
in  similar  articles,"  but  the  plea  was  not  sustained  as  it  appeared  that 
although  the  second  vendor  may  have  occasionally  sold  horses,  such  was 
not  his  real  or  ostensible  business. 

Imprisonment. 

Offences  1051.  Every  one  who  is  convicted  of  any  offence  not  punish- 

howmm-**^    able  with  death,  shall  be  punished  in  the  manner,  if  any,  pre- 
ished.  scribed  by  the  statute  especially  relating  to  such  offence.    55-56 

v.,  c.  29,  s.  950. 

Ticket  of  leave.] — In  the  exercise  of  a  discretionary  power  given  to  the 
Crown,  a  convict  may  be  allowed  under  the  Ticket  of  Leave  Act,  R.S.C. 
1006,  ch.  160,  to  live  outside  of  the  walls  of  the  penitentiary.  But  his 
liberation  is  only  partial,  subject  to  all  the  conditions  contained  in  his 
license.  Some  of  these  conditions  are  to  the  effect  that  he  cannot  leave 
Canada;  he  may  even  be  restricted  to  certain  parts  of  Canada.  He  may 
be  called  upon  at  any  time  to  produce  his  license.  To  the  last  day  of  his 
sentence  he  is  still  a  convict,  completing  the  term  of  his  condemnation  out 
of  jail  under  a  ticket  of  leave,  which  only  holds  good  during  good  behav- 
iour and  during  the  good  pleasure  of  the  Crown.  If  this  license  is  re- 
voked on  account  of  bad  behaviour,  and  after  conviction  for  the  same,  he 
is  recommitted  to  the  penitentiary,  and  the  penalty  is  that  "he  shall  further 
undergo  a  term  of  imprisonment  equal  to  the  portion  of  the  term  to  which 
he  was  sentenced  that  remained  unexpired  at  the  time  his  license  was 
granted."   RS.C.  ch.  160,  sec.  8;  R.  v.  Johnson,  4  Can.  Cr.  Caa.  178. 
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1052.  Every  person  convicted  of  any  indictable  offence  for  When  no 
which  no  punishment  is  specially  provided,  shall  be  liable  to  provision, 
imprisonment  for  five  years.  offenc^""" 

2.  Every  one  who  is  summarily  convicted  of  any  offence  for  summary 
which  no  punishment  is  specially  provided,  shall  be  liable  to  a  conviction, 
penalty  not  exceeding  fifty  dollars,  or  to  imprisonment,  with  or 
without  hard  labour,  for  a  term  npt  exceeding  six  months,  or  to 
both.    55-56  V.,  c.  29,  s.  951 ;  56  V.,  c.  32,  s.  1. 

If  a  statute  merely  directs  imprisonment  as  the  punishment  of  an  of- 
fence, no  court  of  justice  can,  in  the  absence  of  any  general  discretionary 
power  to  that  effect,  fi^ward  hard  labour  in  addition.  It  is  an  additional 
substantive  punishment.  Hard  labour  is  in  fact  a  statutable  addition  to 
imprisonment,  generally  to  be  found  enacted  in  the  Act  creatin^i^  the  offence, 
some  times  in  statutes  giving  it  as  a  discretionary  power  to  a  court  in  , 
awarding  imprisonment.  R.  v.  Frawley  (1881),  46  U.C.Q.B.  153;  R.  v. 
Allbright,  0  P.R.  (Ont.)  25. 

1058«  Every  one  who  is  convicted  of  an  indictable  offence  Punishment 
not  punishable  with  death,  committed  after  a  previous  convic-  ^^  second 
tion  for  an  indictable  offence,  is  liable  to  imprisonment  for  ten  ^ 
years,  unless  some  other  punishment  is  directed  by  any  statute 
for  the  particular  offence. 

2.  In  such  latter  case  the  offender  shall  be  liable  to  the  pun-  Fixed  by 
ishment  directed,  and  not  to  any  other.    55-56  V.,  c.  29,  s.  952.       statute. 

Every  one  who,  after  a  previous  conviction  for  any  indictable  offence, 
is  convicted  of  an  indictable  offence  specified  in  Part  VII.  for  which  the 
punishment  on  a  first  conviction  is  less  than  fourteen  years'  imprisonment 
is  liable  to  fourteen  years'  imprisonment.    Code  sec.  465. 

1054.  Every  one  who  is  liable  to  imprisonment  for  life,  or  Maximum 
for  any  term  of  years,  or  dther  term,  may  be  sentenced  to  *?'"L  ^^ 
imprisonment  for  any  shorter  term :  Provided  that  no  one  shall 

be  sentenced  to  any  shorter  term  of  imprisonment  than  the 
minimum  term,  if  any,  prescribed  for  the  offence  of  which  he  is  Minimum 
convicted.    55-56  V.,  c.  29,  s.  953.  •  *^®^'^- 

Where  a  statute  of  Canada  imposes  a  fine  and  also  imprisonment  the 
punishment  is  in  the  discretion  of  the  court,  which  is  not  bound  to  inflict 
both,  but  may  inflict  either  one  or  the  other  of  the  two  kinds  of  punish- 
ment by  virtue  of  sec.  1028.  R.  v.  Robidoux  (1898),  2  Can.  Cr.  Cas.  19 
(Que.). 

« 

1055.  When  an  offender  is  convicted  of  more  offences  than  Cumulative 
one,  before  the  same  court  or  person  at  the  same  sitting,  or  when  P^'^jsh- 
any  offender,  under  sentence  or  undergoing  punishment  for  one 
offence,  is  convicted  of  any  other  offence,  the  court  or  person 
passing  sentence  may,  on  the  last  conviction,  direct  that  the 
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sentences  passed  upon  the  offender  for  his  several  offences  shflll 
take  effect  one  after  another.    55-56  V.,  c.  29,  s.  954. 

A  prisoner  convicted  at  the  one  time  of  two  offences  and  sentenced  on 
each  to  three  months'  imprisonment  without  specification  as  to  the  terms 
being  concurrent  or  otherwise,  is  not  entitled  to  a  discharge  on  a  haheas 
corpus  after  three  months'  imprisonment.  There  is  no  presumption  that 
sentences  passed  at  the  one  time  are  to  be  concurrent.  £x  parte  Bishop 
(1895),  1  Can.  Cr.  Cas.  118   (N.B.). 

1056.  Every  one  who  is  sentenced  to  imprisonment  for  a 
term  less  than  two  years  shall,  if  no  other  place  is  expressly 
mentioned,  be  sentenced  to  imprisonment  in  the  common  gaol 
of  the  district,  county  or  place  in  which  the  sentence  is  pro- 
nounced, or  if  there  is  no  common  gaol  there,  then  in  that  com- 
mon gaol  which  is  nearest  to  such  locality,  or  in  some  lawful 
prison  or  place  of  confinement,  other  than  a  penitentisury,  in 
which  the  sentence  of  imprisonment  may  be  lawfully  executed: 
Provided  that, — 

(a)  when  any  one  is  sentenced  to  imprisonment  in  a  peni- 
tentiary, and  at  the  same  sittings  or  term  of  the  court 
trying  him  is  sentenced  for  one  or  more  other  offences  to  a 
term  or  terms  of  imprisonment  less  than  two  years  each, 
he  may  be  sentenced  for  such  shorter  terms  to  imprison- 
ment in  the  same  penitentiary,  such  sentences  to  take  effect 
from  the  termination  of  his  other  sentence;  and, 
(6)  when  any  one  is  sentenced  for  any  offence  who  is,  at  the 
date  of  such  sentence,  serving  a  term  of  imprisonment  in 
a  penitentiary  for  another  offence,  he  may  be  sentenced 
for  a  term  shorter  than  two  years  to  imprisonment  in  the 
same  penitentiary,  such  sentence  to  take  effect  from  the 
termination  of  his  existing  sentence  or  sentences ; 
(c)  in  the  province  of  Manitoba,  any  one  sentenced  to 
imprisonment  for  a  term  less  than  two  years  may  be 
sentenced  to  imprisonment  in  any  one  of  the  common 
gaols  in  that  province  unless  a  special  prison  is  provided 
by  law.  55-56  V.,  c.  29,  s.  955;  63-64  V.,  c.  46,  s.  3; 
1  E.  VII.,  c.  42,  s.  2. 

Sub-section  (b)  is  intended  to  provide  for  cases  of  escapes,  attempts 
to  escape,  assaults  on  officers,  etc.«  so  that  a  oerson  may  be  condemned  to 
imprisonment  in  the  same  penitentiary  after  the  expiration  of  his  sen- 
tence, for  a  further  term  in  respect  of  the  escape,  etc.,  although  such 
further  term  is  less  than  two  years,  the  limit  of  punishment  under  sec 
185.  In  other  cases  imprisonments  ifor  terms  of  less  than  two  years  are 
made  in  the  common  gaols  and  in  prisons  other  than  penitentiaries  under 
this  section. 

The  judges  of  the  Supreme  Court  of  New  Brunswick  have  the  exclusive 
right  to  issue  writs  of  habeas  corpus  to  enquire  into  the  legality  of  the 
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imprisonment  of  a  person  confined  in  the  Dominion  penitentiary  at  Dor- 
chester (within  that  province)  though  he  was  committed  there  by  a  Nova 
Bootia  court.     Ex  parte  Stather   (1886),  25  N.B.R.  375. 

But  the  courts  of  a  province  in  which  is  situate  a  penitentiary  common 
to  that  and  another  province,  should  not  enquire  on  habeas  corpus  into 
the  validity  of  an  indictment  upon  which  the  prisoner  was  tried  in  the 
other  province  and  sentenced  to  imprisonment  in  such  penitentiary.  R.  v. 
Wright  (1905),  10  Can.  Cr.  Cas.  461    (N.B.).    ' 

Certificate  of  sentence.] — If  the  certificate  of  sentence  to  imprisonment 
in  a  penitentiary  is  irregular  for  omission  of  the  date  of  sentence,  leave 
may  be  given  on  a  habeas  corpus  motion  to  return  an  amended  certificate 
correcting  the  omission.    R.  v.  Wright  (1905),  10  Can.  Cr.  Cas.  461. 

The  certified  copy  of  sentence  is  sufiicient  warrant  for  the  imprisonment 
of  a  convict  in  the  penitentiary  and  it  is  not  necessary  that  it  should  con- 
tain every  essential  averment  of  a  formal  conviction.  Where  the  venue 
is  mentioned  in  the  margin  of  a  commitment,  in  the  case  of  an  offence 
which  does  not  require  local  description,  it  is  not  necessary  that  the  war- 
rant should  describe  the  place  where  the  offence  was  committed.  A  war- 
rant of  commitment  (or  certified  copy  of  sentence)  following  a  conviction 
on  indictment,  need  not  state  the  time  from  which  the  term  of  imprisonment 
shall  begin  to  run,  as  both  under  the  Penitentiaries  Act  and  the  Prisons 
Act,  terms  of  imprisonment  commence  on  and  from  the  day  of  the  passing 
of  the  sentence.  Ex  parte  Smitheman  (1904),  35  Can.  S.C.R.  189,  490, 
9  Can.  Cr.  Cas.  10^  17. 

1057«  Imprisonment  in  a  common  gaol,  or  a  public  prison,  Imprison- 
other  than  a  penitentiary  or  the  Central  Prison  for  the  province  ™®°^+v**^^ 
of    Ontario,    the    Andrew    Mercer    Ontario    Reformatory    for  hard  labour, 
females  or  any  reformatory  prison  for  females  in  the  province 
of  Quebec,  shall  be  with  or  without  hard  labour,  in  the  discre- 
tion of  the  court  or  person  passing  sentence,  if  the  offender  is 
convicted  on  indictment,  or  under  the  provisions  of  Parts  XVI. 
or  XVIII.,  or,  in  the  province  of  Saskatchewan  or  Alberta, 
before  a  judge  of  a  superior  court,  or  in  the  Northwest  Terri- 
tories, before  a  stipendiary  magistrate  or  in  the  Yukon  Terri- 
tory, before  a  judge  of  the  Territorial  Court. 

2.  In   other  cases  such   imprisonment   may  be  with   hard  Hard  labour 
labour,  if  hard  labour  is  part  of  the  punishment  for  the  offence  P*^*^  of  pun- 
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of  which  such  offender  is  convicted,  and  if  such  imprisonment 
is  to  be  with  hard  labour,  the  sentence  shall  so  direct.  55-56  V., 
c.  29,  s.  955. 

The  Dominion  Parliament  has  the  constitutional  power  to  establish 
prisons  lor  the  incarceration  of  offenders  a^^ainst  Dominion  laws.  Re 
Goodspeed    (1903),  7  Can.  Cr.  Cas.  240    (N.B.). 

As  the  questions  of  the  age  of  the  accused  and  whether  he  was,  or  was 
not,  a  Protestant  could  not,  or  need  not,  be  enquired  into  on  the  trial  of 
the  offence,  they  would  properly  form  a  subject  of  enquiry  on  the  part  of 
the  justice  after  the  conviction  and  before  sentence  in  Nova  Scotia  to 
ascertain  whether  a  boy  should  be  committed  to  the  Halifax  Industrial 
School  under  sec.  00  of  the  Prisons  Act;  and  it  would  not,  therefore,  be 
necessary  to  refer  to  them  in  the  conviction.  The  Queen  v.  Brine,  33 
K.S.R.  43, 


844  [§  1058]  Crihinal  Code.  Part  XX. 

Bard  labour  upon  imprwonmant.] — Where  tbe  •entciice  impcwed  aptm 
a  autnmarf  trial  1^  cOQHent  before  a  citj  Htipeodiary  magistrate  for  com' 
moD  aBiault  was,  in  tlie  flrst  instance,  three  monthB'  imprisoniaent  with- 
out mention  of  hard  labour  and  the  minute  of  adjudication  did  not  include 
hard  labour,  a  formal  conviction,  including  hard  labour,  and  a  commitment 
thereon  in  iimiUr  terms  are  invalid  and  the  accused  will  be  discharged  on 
habeas  corpus.     Ez  parte  Carmichael   (1903),  8  Can.  Cr.  CaB.  IB   (N.S.). 

Provisions  as  to  Sureties. 
Persons  eon-        lOSS.  Every  magistrate  under  Part  XVI.  and  every  conrt 
be'bound^^     of  criminal  jurisdiction  before  whom  any  person  is  convicted 
overtolceep  of  an  offence  and  is  not  sentenced  to  death,  shall  have  power, 
the  peace.      jq    addition   to   any   sentence   imposed   upon   snch  person,  lo 
require  him  forthwith  to  enter  into  his  own  recognizances,  or  to 
give  security  to  keep  the  peace,  and  bfi  of  good  behaviour  for  any 
Committal    term  not  exceeding  two  yeara,  and  that  such  peraon  in  default 
in  default,     ^g^  y^  imprisoned  for  not  more  than  one  year  after  the  expiry 
of  his  imprisonment  under  his  sentence,  or  until  such  recogniz- 
ances are  sooner  entered  into  or  such  security  sooner  given. 

2.  Any  such  recognizance  may  be  in  form  49.  63-64  V,,  c 
46,  8.  3. 


!.  771. 

A  recogniEBDce  to  keep  the  peace  for  [wo  yeara,  bein^  beyond  the  powera 
conferred  upon  justices  by  Code  sec  748  and  only  authoriied  to  he  taka 
by  a  stipendiary  magistrate  under  oertain  circumstances  and  when  eier- 
ciaing  a  power  of  "summary  trial,"  must  shew  on  its  face  that  the  magit- 
trate  had  jurisdiction  to  require  it  to  be  iriven,  or  its  estreat  will  be 
refused.  So  where  a  stipendiary  maffiatrate  takinff  a  recognizance  to  keep 
the  peace  follows  form  49  of  the  Code  without  reference  therein  to  any 
pending  prosecution  or  to  any  obligation  to  appear  in  court,  it  is  to  be 
assumed  that  he  was  proceedintc  in  his  capacity  of  a  justice  of  the  peace 
under  Code  sec.  748,  to  which  alone  that  form  is  applicable,  and  if  the 
term  exceeds  twelve  months  the  recogniianee  is  void.  Be  Sarah  Smith's 
Bail   (1903),  6  Can.  Cr.  Gas.  416   (N.S.). 

1069.  Whenever  any  person  who  has  been  required  to  enter 
into  a  recognizance  with  sureties,  to  keep  the  peace  and  be  of 
^ood  behaviour,  or  not  to  engage  in  any  prize-fight  has,  on 
account  of  hia  default  therein,  remained  imprisoned  for  two 
weeks,  the  sheriff,  gaoler  or  warden  shall  give  notice,  in  writing, 
of  the  facts,  to  a  judge  of  a  superior  court,  or  to  a  judge  of 
the  county  court  of  the  county  or  district  in  which  such  gaol 
ir  prison  is  situate,  or,  in  the  cities  of  Montreal  and  Quebec, 
to  a  judge  of  the  sessions  of  the  peace  for  the  district,  or,  in 
the  Northwest  Territories,  to  a  stipendiary  magistrate. 
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2.  Such  judge  or  magistrate  may  order  the  discharge  of  such  Procedure 
person,  thereupon  or  at  a  subsequent  time,  upon  notice  to  the?^^***. 
complainant  or  otherwise,  or  may  make  such  other  order  as  he      ^      P* 
sees  fit,  respecting  the  number  of  sureties,  the  sum  in  which 
they  are  to  be  bound  and  the  length  of  time  for  which  such 
person  may  be  bound.    55-56  V.,  c.  29,  s.  960. 

Whipping. 

1060*  Whenever  whipping  may  be  awarded  for  any  Sentence  of 
oflfence,  the  court  may  sentence  the  offender  to  be  once,  twice  P^^™®^* 
or  thrice  whipped,  within  the  limits  of  the  prison,  under  the 
supervision  of  the  medical  officer  of  the  prison,  or  if  there  be 
no  such  officer,  or  if  the  medical  officer  be  for  any  reason 
unable  to  be  present,  then,  under  the  supervision  of  a  surgeon 
or  physician  to  be  named  by  the  Minister  of  ^Justice,  in  the 
case  of  prisons  under  the  control  of  the  Dominion,  and  in  the 
case  of  other  prisons  by  the  attorney  general  of  the  province 
in  which  such  pribon  is  situated. 

2.  The  number  of  strokes  shall  be  specified  in  the  sentence ;  Number  of 
and  the  instrument  to  be  used  for  whipping  shall  be  a  cat-o'-^^rokea. 
nine-tails   unless   some   other  instrument   is   specified   in   the  instrument, 
sentence. 

3.  Whenever  practicable,  every  whipping  shall  take  place  When 

not  less  than  ten  days  before  the  expiration  of  any  term  of  ^PPy***^ 
imprisonment    to   which    the    offender    is    sentenced    for   the 
offence. 

4.  Whipping  shall  not  be  inflicted  on  any  female.    63-64  V.,  Not  on 

^    AH    ^    o  female. 

C.  4o,  S.  o. 

Capital  Punishment. 

1061*  Every  one  who  is  indicted  as  principal  or  accessory  Punishment 
for  any  offence  made  capital  by .  any  statute,  shall  be  liable  ^^  *^*   ^ 
to  the  same  punishment,  whether  he  is  convicted  by  verdict  or  viction  by 
on  confession,  and  this  as  well  in  the  case  of  accessories  as  of  verdict  or  by 
principals.    55-56  V.,  c.  29,  s.  935.  confession. 

1062*  In  all  cases  where  an  offender  is  sentenced  to  death,  ^0"°  o^ 
the  sentence  or  judgment  to  be  pronounced  against  him  shall  ^^jj"°*  ® 
be  that  he  be  hanged  by  the  neck  until  he  is  dead.    55-56  Y., 
e.  29,  8.  936. 

1068  •  In  the  case  of  any  prisoner  sentenced  to  the  punish-  Sentence  of 
ment  of  death,  the  judge  before  whom  such  prisoner  has  been  ^®**^  ^  ^ 
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reported  to  convicted  shall  forthwith  make  a  report  of  the  case  to  the 
SeereUT^of  Secretary  of  State,  for  the  information  of  the  Governor 
General ;  and  the  day  to  be  appointed  for  carrying  the  sentence 
into  execution  shall  be  saeh  as,  in  the  opinion  of  the  jndge, 
will  allow  sufficient  time  for  the  si^ification  of  the  Governor's 
pleasure  before  such  day. 

2.  If  the  judge  thinks  mich  prisoner  ought  to  be  recom- 
mended for  the  exercise  of  the  royal  mercy,  or  if,  from  the 
non-decision  of  any  point  of  law  reserved  in  the  case,  or  from 
any  other  cause,  it  becomes  necessary  to  delay  the  execntioD, 
be,  or  any  other  judge  of  the  same  court,  or  any  judge  who 
might  have  held  or  sat  in  such  court,  may,  from  time  to  time, 
either  in  term  or  in  vacation,  reprieve  such  offender  for  such 
period  or  periods  beyond  the  time  fixed  for  the  execution  of 
the  sentence  as  are  necessary  for  any  of  the  purposes  aforesaid. 
55-56T".,  c.  29,'8.  937. 

The  report  although  made  in  pursuBuce  of  a  statutoij  dut;  u  eoB- 
sidered  to  be  of  a  conSdential  nature,  and  ia  not  a  pablie  report. 

Id  Caahell'e  Caee  (1903).  40  C.L.J.  54  (N.W.Tl,  an  order  was  made 
by  Sifton,  C.J..  postponing  the  execution  tor  a  neek,  the  priaoner  hanig 
broken  jail  and  escaped. 

In  an  unreported  Ontario  eaae  (Reg.  t.  Young  (1876)),  the  prisoDen 
were,  on  March  27,  1878,  found  guilty  of  murder,  and  were  tentenced  to 
be  hanged  on  June  21  following.  They  effected  their  escape,  and  cob- 
tinued  at  large  until  midsummer,  and  were  then  retaken. 

Counsel  for  the  Crown,  moved  before  the  lull  court  on  August  2T. 
for  writs  of  habeas  corpus  and  certiorari  to  brintr  up  the  prisoners  froa 
the  jail  at  Caj^ga,  and  the  indictment  against  them,  for  the  pnrpoM  of 
applying  for  a  new  sentence  of  death;  which,  on  return,  made  to  the  writs, 
was  passed  upon  them.    40  C.L.J.  131. 


Prisoner 

fence  of 
death  to  b« 
confined 


1064.  Every  one  who  is  sentenced  to  suffer  death  shall, 
after  judgment,  be  confined  in  some  safe  place  within  the 
prison,  apart  from  all  other  prisoners;  and  no  person  except 
the  gaoler  and  his  servants,  the  medical  ofBcer  or  surgeon  of 
the  prison  and  a  chaplain  or  a  minister  of  religion,  shall  hare 
access  to  any  such  convict,  without  permission,  in  writing,  of 
the  court  or  judge  before  whom  such  convict  has  been  tried, 
or  of  the  sheriff.    55-56  V.,  c.  29,  a.  938. 


1065.  Judgment  of  death  to  be  executed  on  any  prisoner 
ihall  be  carried  into  effect  within  the  walls  of  the  prison  in 
vbich  the  offender  is  confined  at  the  time  of  execution,  55-56 
7.,  c.  29,  s.  939. 
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1066«  The  sheriff  charged  with  the  execution,  and  the  Persons  who 
gaoler  and  medical  officer  or  surgeon  of  the  prison,  and  such  ****^^  ^ 
other  officers  of  the  prison  and  such  persons  as  the  sheriff  execution, 
requires,  shall  be  present  at  the  execution.    55-56  V.,  c.  29,  s. 
940. 

1067.  Any  justice  for  the  district,  county  or  place  to  which  Persona  who 
the  prison  belongs,  and  such  relatives  of  the  prisoner  or  other  ™  g"^nt  at 
persons  as  it  seems  to  the  sheriff  proper  to  admit  within  the  execution, 
prison  for  the  purpose,  and  any  minister  of  religion  who  desires 

to  attend,  may  also  be  present  at  the  execution.     55-56  V., 
c.  29,  s.  941. 

1068.  As  soon  as  may  be  after  judgment  of  death  has  been  Certificate 
executed  on  the  offender,  the  medical  officer  or  surgeon  of  the  <>'  death  by 
prison  shall  examine  the  body  of  the  offender,  and  shall  ascer-  ""'*^^°- 
tain  the  fact  of  death,  and  shall  sign  a  certificate  thereof,  in 

form  71,  and  deliver  the  same  to  the  sheriff. 

2.  The  sheriff  and  the  gaoler  of  the  prison,  and  such  justices  Declaration 
and  other  persons  present,  if  any,  as  the  sheriff  requires  or  V  s^^eriff 
allows,  shall  also  sign  a  declaration  in  form  72  to  the  effect 
that  judgment  of  death  has  been  executed  upon  the  offender. 
55-56  v.,  c.  29,  s.  942. 

1069«  The  duties  imposed  upon  the  sheriff,  gaoler,  medical  Deputies 
officer  or  surgeon  by  the  three  sections  last  preceding,  may  ™*y  *^" 
be,  and,   in   his   absence,    shall  be   performed   by   his  lawful 
deputy  or  assistant,  or  other  officer  or  person  ordinarily  acting 
for  him,  or  conjointly  with  him,  or  discharging  the  duties  of 
any  such  officer.    63-64  V.,  c.  46,  s.  3. 

1070«  A  coroner  of  a  district,  county  or  place  to  which  Inquest, 
the  prison  belongs  wherein  judgment  of  death  is  executed  on 
any  offender  shall,  within  twenty-four  hours  after  the  execu- 
tion, hold  an  inquest  on  the  body  of  the  offender. 

2.  The  jury  at  the  inquest  shall  inquire  into  and  ascertain  Identity  and 
the  identity  of  the  body,  and  whether  judgment  of  death  was  death, 
duly  executed  on  the  offender. 

3.  The  inquisition  shall  be  in  duplicate,  and  one  of  the  In  duplicate, 
originals  shall  be  delivered  to  the  sheriff. 

4.  No  officer  of  the  prison  and  no  prisoner  confined  therein  Jurors, 
shall,  in  any  case,  be  a  juror  on  the  inquest.    55-56  Y.,  c.  29, 
8.944. 
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1071.  The  body  of  every  offender  executed  shall  be  buried 
within  the  walls  of  the  prison  within  which  judgment  of  death 
is  executed  on  him,  unless  the  Lieutenant  Governor  in  Coimcil 
orders  otherwise.    55-56  V.,  c.  29,  s.  945. 

1072.  Every  certificate  and  declaration,  and  a  duplicate 
of  the  inquest  required  by  this  Part  shall  in  every  case  be 
sent  with  all  convenient  speed  by  the  sheriff  to  the  Secretary 
of  State,  or  to  such  other  officer  as  is,  from  time  to  time, 
appointed  for  the  purpose  by  the  Governor  in  Council. 

2.  .Printed  copies  of  such  several  instruments  shall  as  soon 
as  possible,  be  exhibited  and  shall,  for  twenty-four  hours  at 
least,  be  kept  exhibited  on  or  near  the  principal  entrance  of  the 
prison  within  which  judgment  of  death  has  been  executed. 
55-56  v.,  c.  29,  s.  946. 

1078*  The  omission  to  comply  with  any  provision  of  the 
preceding  sections  of  this  Part  shall  not  make  the  execution 
of  judgment  of  death  illegal  in  any  case  in  which  such  execu- 
tion would  otherwise  have  been  legsd,    55-56  Y.,  c.  29,  s.  947. 

1074.  Except  in  so  far  as  is  hereby  otherwise  provided, 
judgment  of  death  shall  be  carried  into  effect  in  the  same  man- 
ner as  if  the  above  provisions  had  not  been  passed.  55-56  V.. 
c.  29,  s.  948. 

107  5«  The  Governor  in  Council  may,  from  time  to  time 
make  such  rules  and  regulations  to  be  observed  on  the  execu- 
tion of  judgment  of  death  in  every  prison,  as  he,  from  time 
to  time,  deems  expedient  for  the  purpose,  as  well  of  guarding 
against  any  abuse  in  such  execution,  as  of  giving  greater 
solemnity  to  the  same,  and  of  making  known  without  the 
prison  walls  the  fact  that  such  execution  is  taking  place. 

2.  All  such  rules  and  regulations  shall  be  laid  upon  the 
tables  of  both  Houses  of  Parliament  within  six  weeks  after  the 
making  thereof,  or,  if  Parliament  is  not  then  sitting,  within 
fourteen  days  after  the  next  meeting  thereof.  55-56  V.,  c.  29, 
s.  949. 

Pardon. 

1076*  The  Crown  may  extend  the  royal  mercy  to  any  per- 
son sentenced  to  imprisonment  by  virtue  of  any  statute, 
although  such  person  is  imprisoned  for  non-payment  of  money 
to  some  other  person  than  the  Crown. 
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2.  Whenever  the  Crown  is  pleased  to  extend  the  royal  mercy  Discharge 
to  any  offender  convicted  of  an  indictable  offence  punishable  ^nder  par- 

.  uon  wibb 

with  death  or  otherwise,  and  grants  to  such  offender  either  a  performance 
free  or  conditional  pardon,  by  warrant  under  the  royal  sign  of  conditions 
manual,  countersigned  by  one  of  the  principal  Secretaries  of  J^^^^*y_ 
State,  or  by  warrant  under  the  hand  and  seal-at-arms  of  the  don  under 
Governor  General,  the  discharge  of  such  offender  out  of  custody,  g^^^at  seal. 
in  case  of  a  free  pardon,  and  the  performance  of  the  condition 
in  the  case  of  a  conditional  pardon,  shall,  as  to  the  offence  of 
which  he  has  been  convicted,  have  the  same  effect  as  a  pardon 
of  such  offender  under  the  great  seal. 

3.  No  free  pardon,  nor  any  discharge  in  consequence  thereof,  ^^  ®^®^  ®^ 
nor  any  conditional  pardon,  nor  the  performance  of  the  condi-  f^ubM^" 
tion  thereof,  in  any  of  the  cases  aforesaid,  shall  prevent  orquent 
mitigate  the  punishment  to  which  the  offender  might  otherwise  offence. 

be  lawfully  sentenced  on  a  subsequent  conviction  for  any 
offence  other  than  that  for  which  the  pardon  was  granted. 
55-56  v.,  c.  29,  s.  966. 

Pardons  and  oommutations,] — The  act  of  pardoning  is  one  of  pure  clem- 
ency, and  is  not  the  exercise  of  a  judicial  power;  it  is  purely  and  essen- 
tially the  exercise  of  a  royal  prerogative  which  is  exercised  by  the  Sover- 
eign himself,  or  in  his  dominions  beyond  the  seas  by  his  representative 
under  a  special  delegation  of  power.  This  delegation,  in  the  case  of  the 
Governor-Qeneral,  is  contained  in  the  royal  instruction,  but  if  the  King 
saw  fit  a  delegation  of  this  power  could  be  given  to  any  Lieutenant-Gov- 
ernor for  matters  under  the  legislative  jurisdiction  of  his  province.  (Todd's 
Parliamentary  Government  in  British  Colonies,  p.  254.) 

The  prerogative  of  mercy  is  simply  the  exercise  of  a  discretion  on  the 
part  of  the  Sovereign  to  dispense  with  or  to  modify  punishments  which 
the  criminal  or  penal  law  required  to  be  inflicted.  It  is  exercised  by  com- 
mutation or  by  a  free  or  a  conditional  pardon.  £x  p.  Armitage,  6  Can. 
Cr.  Cas.  345    (Que.). 

Letters  patent  containing  permanent  instructions  for  the  exercise  of 
the  duties  and  powers  of  the  Governor-General  of  Canada  were  issued  on 
the  5th  October,  1878.  These  letters  patent  specially  authorize  and  em- 
power the  Governor-General  for  the  time  being,  in  the  name  and  on  behalf 
of  the  Sovereign,  to  ^ant  to  any  offender  convicted  of  any  crime  in  any 
court  or  before  any  judge,  justice  or  magistrate  within  the  Dominion  a 
pardon  should  he  see  occasion,  or  a  respite  of  the  execution  of  the  sen- 
tence of  any  such  offender,  for  such  period  as  he  may  see  fit,  and  to  remit 
any  fines,  penalties  or  forfeitures  which  may  become  due  and  payable  to 
the  Crown,  provided  that  the  Governor-General  should  not  pardon  or  re- 
prieve any  such  offender  without  first  receiving  in  capital  cases  the  advice 
of  the  Privy  Council,  and  in  other  cases  the  advice  of  one  at  least  of  his 
ministers. 

The  royal  mercy  may  be  extended  to  any  person  who  is  imprisoned 
for  the  non-payment  of  a  penalty  which  belongs  to  a  person  other  than 
the  Crown.  This  rule  was  established  by  sec.  125  of  the  statute  32-33 
Viot.,  ch.  29,  aiid  the  provision  is  reproduced  in  sec.  1076  of  the  Criminal 
Code.    Ex  parte  Armitage,  5  Can.  Cr.  Cas.  345. 
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Ontario  glatule.] — The  power  of  commutiii);  and  remittine  i 
for  offences  agaiuat  the  lawg  of  the  Province  of  Ontario,  or  oBencet  over 
which  the  l^slative  authority  of  the  province  extends,  wbjch  b;  the 
temu  of  the  Act  61  Vict.,  ch.  6  (Ont.),  is  included  ia  Che  powert  whidi 
were  vested  in  or  exereiiabte  by  the  KOven>orB  or  Umtenant-ffovemon  of 
the  several  provinces  before  Confederation,  and  which  are  now  by  tliat 
Act  vested  in  and  exercisable  by  the  Lieutenmit-Govemor  of  this  province, 
does  not  affect  offences  afiainst  criminal  Taws  which  are  the  subject  of 
Dominion  lef;isIation,  but  refers  only  to  offences  within  the  jurisdiction 
of  the  Provincial  L^islature,  and  in  that  sense  that  Ontario  statute  b 
intra  vires  the  Provincial  lefpsTature.  Attorney-General  for  Canada  v. 
Attomey-aeneral  for  Ontario  fieS2),  10  Ont  App.  31;  23  Can.  S.C.B. 
453.    And  see  note  5  Caj*.  Cr.  Caa.  354. 

Quebec  statute.} — Fines  imposed  under  the  Montreal  City  Cliarter  be- 
long to  the  Crown  as  repreaented  by  the  Rovernment  of  tlie  Province  of 
Qudiec,  and  not  to  tlie  City  of  Montreal,  and  the  city  has  no  power  to 
remit  the  "Same.  Semble,  the  pardoning  power  is  an  exercise  of  the  r03r*l 
prerogative,  and  unlesa  a  atatute  expressly  limits  auch  prerogative.  On 
saiBO  is  to  be  exercised  by  the  Sovcreiiro  or  by  his  renresentative  (in  Can- 
ada by  the  Governor -Genera  1 1  acting  under  a  special  delegation  of  power 
from  the  Sovereign,  and  the  remission  of  a  penalty  under  a  proyiaciil 
statute  for  default  in  payment  whereof  the  accused  is  undergoing  imprison- 
raent  is  an  exercise  of  the  pardoning  power.  Ex  p.  Armitage  (IS02),  S 
Coji.  Cr.  Cas.  34fi   (Que.). 

BeUaw  on  tutpended  tentenee.'\ — See  sec.  1081. 

Remitting  penolfies.] — See  sees.   1084  and   lOBS. 

1077.  The  Crown  may  commute  the  sentence  of  deatii 
passed  upon  any  person  convicted  of  a  capital  offence  to 
impriaonment  in  the  penitentiary  for  life,  or  for  any  term  ol 
years  not  less  than  two  years,  or  to  imprisonment  in  any  gaol 
or  other  place  of  confinement  for  any  period  less  than  two 
years,  with  or  without  hard  labour. 

2.  An  instrument  under  the  hand  and  seal-at-arms  of  the 
Governor  General,  declarinii;  such  commutation  of  sentence,  or 
a  letter  or  other  instrument  under  the  hand  of  the  Secretary  of 
State  or  of  the  Under  Secretary  of  State,  shall  be  sufficient 
authority  to  any  judge  or  .justice,  having  jurisdiction  in  such 
ease,  or  to  any  sheriff  or  officer  to  whom  such  letter  or  instru- 
ment is  addressed,  to  give  effect  to  such  commutation,  and  to  do 
all  such  things  and  to  make  such  orders,  and  to  give  such 
directions,  as  are  requisite  for  the  change  of  custody  of  such 
""""'"t,  and  for  his  conduct  to  and  delivery  at  such  gaol  or 
if  confinement  or  penitentiary,  and  his  detention  therein, 
ing  to  the  terms  on  which  his  sentence  has  been  com- 
55-56  v.,  e.  29,  s.  967. 


78,  When  any  offender  has  been  convicted  of  an  offence 
tnishable  with  death,  and  has  endured  the  punishment 


Part  XX.  Criminal  Code.  [§  1Q79]  851 

adjudged,  or  has  been  convicted  of  an  offence  punishable  with  equivalent 
death  and  the  sentence  of  death  has  been  commuted,  and  the  ^  *  pardon, 
offender  has  endured  the  punishment  to  which  his  sentence  was 
commuted,  the  punishment  so  endured  shall,  as  to  the  offence 
whereof  the  offender  was  so  convicted,  have  the  like  effect  and 
consequences  as  a  pardon  under  the  great  seal. 

2.  Nothing  in  this  section  contained,  nor  the  enduring  of  such  No  effect  on 
punishment,  shall  prevent  or  mitigate  any  punishment  to  which  Punishment 
the  offender  might  otherwise  be  lawfully  sentenced  on  a  subse-  quent 
quent  conviction  for  any  other  offence.    55-56  V.,  c.  29,  s.  968.  offence. 

1079«  When  any  person  convicted  of  any  offence  has  paid  Release 
the  sum  adjudged  to  be  paid,  together  with  costs,  if  any,  under  ?^*^^ 
such  conviction,  or  has  received  a  remission  thereof  from  the  proceedings 
Crown,  or  has  suffered  the  imprisonment  awarded  for  non- for  same 
payment  thereof,   or  the  imprisonment  awarded  in  the  first  °^«°^- 
instance,  or  has  been  discharged  from  his  conviction  by  the 
justice  in  any  case  in  which  such  justice  may  discharge  such 
person,  he  shall  be  released  from  all  further  or  other  criminal 
proceedings  for  the  same  cause.    55-56  V.,  c.  29,  s.  969. 

1080«  Nothing  in  this  Part  shall  in  any  manner  limit  or  Royal 
affect  His  Majesty's  royal  prerogative  of  mercy.    55-56  V.,  c.  Prerogative. 
29,  s.  970. 

Petition  for  commutation  of  8entenoe.'\ — ^In  the  matter  of  pardons  of 
convicts  in  the  penitentiaries,  nrisons^  jails  and  reformatories,  the  appli- 
cation for  clemency  should  be  prepared  in  the  form  of  a  petition  addressed 
to  His  Excellency  the  Governor-General,  statiti^  the  a^  and  name  of  the 
convict  or  prisoner,  name  of  the  judipe  or  maf^istrate  who  tried  and  sen- 
tenced him,  crime  committed  and  date  of  sentence^  term  of  imprisonment, 
where  incarcerated  and  reasons  for  seeking  the  exercise  of  the  clemency  of 
the  Crown. 

This  petition  should  be  forwarded  to  the  Secretary  of  State  at  Ottawa, 
or  to  the  Department  of  Justice  and  sij^ed  by  one  or  more  persons,  with 
any  documentary  evidence  or  letters  regarding  the  previous  character  of 
the  prisoner.  The  papers  are  subseouently  laid,  with  the  advice  of  the 
Minister  of  Justice,  before  His  Excellency  the  Governor-Genernl,  whose 
pleasure  is  communicated  by  the  Secretary  of  State  to  the  parties  inter- 
ested and  to  the  warden  of  the  penitentiarv  or  keeper  of  the  jail  as  the 
case  may  be. 

In  capital  cases,  the  judge,  after  sentencing  the  prisoner,  forwards  under 
sec.  1063  of  the  Criminal  Code,  a  copy  of  the  evidence  and  his  report  to 
the  Secretary  of  State.  Any  application  for  the  commutation  of  the  death 
sentence  should  be  addressed  to  His  Excellency  the  Governor-General  in 
Council,  through  the  Secretary  of  State,  in  the  form  of  a  petition  setting 
forth  reasons  for  such  application.  The  annlication  is  referred  to  the 
Minister  of  Justice,  and  is  submitted  by  him.  with  his  recommendation, 
to  the  Governor-General  in  Council,  whose  pleasure  is  communicated  to 
the  interested  parties  by  the  Secretary  of  State. 

Ticket  of  leove.]— See  the  Ticket  of  Leave  Act,  R.S.C.  1906,  ch.  160. 
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Suspended  Sentence. 
Buspension  1081>  In  any  case  in  which  a  person  is  convicted  before  any 

byajurt"*  court  of  any  offence  punishable  with  not  more  than  two  years' 
wheDim-  imprisonment,  and  no  previous  conviction  is  proved  against 
priBODtnent  (j^jq^  jf  jj  appears  to  the  court  before  which  he  is  so  convicted, 
than  two  ^^^>  i*eg&rd  being  had  to  the  age,  character,  and  antecedents  of 
y«aT8.  the  offender,  to  the  trivial  nature  of  the  offence,  and  to  any 

extenuating  ciretunstances  under  which  the  offence  was  com- 
mitted, it  is  expedient  that  the  offender -be  released  on  proba- 
tion of  good  conduct,  the  court  may,  instead  of  sentencing  him 
at  once  to  any  punishment,  direct  that  he  be  released  on  bis 
entering  into  a  recognizance,  with  or  without  sureties,  and 
during  such  period  as  the  court  directs,  to  appear  and  receive 
judgment  when  called  upon,  and  in  the  meantime  to  keep  the 
peace  and  be  of  good  behaviour, 
■  When  more  2.  Where  the  offence  is  punishable  with  more  than  two  years' 

jMrs.  imprisonment  the  court  shall  have  the  same  power  as  aforesaid 

with  the  concurrence  of  the  counsel  acting  for  the  Crown  in 
.  the  prosecution  of  the  offender. 
Special  3.  The  court  may,  if  it  thinks  fit,  direct  that  the'  offender 

""""*'  ">  shall  pay  the  costs  of  the  prosecution,  or  some  portion  of  the 
same,  within  such  period  and  by  such  instalments  as  the  court 
directs.    63-64  V.,  c.  46,  s.  3. 

Sutpeitded  sentence.] — Section  lOSZ  (taken  from  52  Yict.,  ch.  44.  iiet- 
4)  provides  that  the  court,  before  directing  the  relense  of  an  ofTender  under 
sec.  1081,  shall  be  aatisfled  that  the  ofTender  or  his  surety  has  K  fixed 
place  of  abode  or  reirular  occupation  in  the  county  or  nlace  for  which  the 
court  acts,  or  in  which  the  offender  is  likely  to  live  during  the  period 
named  for  the  observance  of  the  condition*. 

The  subjects  to  which  r^ard  is  to  be  had  in  considerinf;  a  release  on 
suspended  sentence  under  sec.  1061  in  cases  of  first  conviction  are: — 

( 1 )  the  SRe  of  the  offender ; 

(2)  bis  chars'^er; 

(3)  his  antecedents; 

(4)  trivial  nature  of  the  offence; 
to  any  extenuating  circumstances  under  which  the  offence  was 

committed. 
It  seems  that  while  these  are  joined  by  the  conjunctive  "and,"  the  aft* 
of  the  offender  and  the  trivial  nature  of  the  offence  are  to  be  regarded 
as  alternative  extenuating;  circumstances.     6A  J.P.  330. 

i  court  trying  an  offender  upon  an  indictment  mi^t,  at  common  law, 
pone  the  judf^ent  or  sentence  of  the  court  until  a  future  date,  such 
ponement  being  known  as  n  respite.  Keen  v.  The  Queen,  10  Q.B.  928. 
.  was  done  when  a  case  wns  stated  for  the  court  for  crown  coses  re- 
ed, or  where  the  court,  having  regard,  to  the  nature  of  the  offence, 
he  antecedents  or  mental  or  physical  condition  of  the  convict,  desired 
ffer  sentence.    Archbold's  Crim.  Pleading  (1900),  200.    It  n 


directions 
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• 

to  put  the  offender  under  recognizance  to  come  up  for  judipnent  when 
called  upon,  coupled  in  some  cases  with  an  undertaking  not  to  offend  again. 
The  offender,  if  he  offends  again,  may  be  called  up  and  sentenced  on  the 
first  conviction,  instead  of  being  tried  for  the  subsequent  charge.  R.  v. 
Ryan,  7  Cox  109;  Archbold  Cr.  Pldg.  206. 

The  procedure  for  dealing  with  the  offender  in  case  of  default  upon 
his  recognizance  is  laid  down  in  Code  sec.  073. 

Where  after  a  summary  trial  the  accused  is  convicted  but  is  released 
on  suspended  sentence  and  a  recognizance  is  taken  binding  the  accused 
to  keep  the  peace  ai^d  be  of  good  behaviour,  the  magistrate  has  no  juris- 
diction to  impose  sentence  without  an  information  under  oath  charging 
a  breach  of  the  recognizance  (Code  sec.  1083).  R.  v.  Siteman  (1002)i  6 
Can.  Cr.  Cas.  224  (N.S.). 

Two  years*  imprisonment,] — In  R.  v.  McLennan  (No.  1)  (1005),  10 
Can.  Cr.  Cas.  1,  it  appears  to  have  been  considered  that  an  offence  ''pun- 
ishable with  not  more  than  two  years'  imprisonment"  under  the  first 
sub-section  meant  an  offence  so  punishable  before  the  court  or  magistrate 
actually  trying  the  charge.  It  is  submitted  that  the  section  refers  to  the 
maximum  penalty  which  the  law  imposes  for  the  offence,  although  the 
magistrate  exercising  a  power  of  summary  trial  may  on  account  of  the 
special  jurisdiction  conferred  on  him  be  restricted  to  a  sentence  less  than 
two  years,  and  that  where  such  maximum  exceeds  two  years  the  concur- 
rence of  the  Crown  counsel  is  necessary  under  sub-sec.  (2).  See  note  10 
Can.  Cr.  Cas.  10-,13. 

"Court"] — ^The  "court"  in  sec.  1081  means,  unless  the  context  otherwise 
requires,  any  superior  court  of  criminal  jurisdiction,  any  judge  or  court 
exercising  the  "speedy  trials"  jurisdiction  and  any  magistrate  exercising 
the  "summary  trials"  jurisdiction.     Code  sec.  1026. 

Juveniles.] — ^There  is  also  the  power  under  the  "juvenile  offenders" 
clauses  (Code  sees.  800-821),  to  dismiss  the  accused  if  the  justices  upon 
the  hearing  of  a  case  against  a  juvenile  offender  under  sixteen  years  of 
age,  consider  it  inexpedient  to  inflict  any  punishment.     Code  sec.  813. 

Costs.] — ^Where  the  person  convicted  upon  a  summary  trial  is  released 
upon  suspended  sentence  and  is  directed  to  pay  the  informant's  costs,  such 
costs  are  payable  forthwith  unless  otherwise  ordered.  The  power  under 
this  section  to  award  such  costs  to  be  paid  "within  such  period  and  by 
such  instalments  as  the  court  directs"  does  not  make  it  necessarv  to  divide 
the  costs  into  instalments.  R.  ▼.  McLennan  (No.  1)  (1005),  10  Can.  Cr. 
Cas.  1. 

Previous  convictum,] — ^The  proper  time  i<fr  taking  evidence  of  a  pre- 
vious conviction  to  exclude  a  magistrate's  jurisdiction  to  release  on  sus- 
pended sentence  is  after  the  finding  of  guilty  on  the  present  charge  and 
not  during  the  hearing  of  the  charge.  If  the  Crown  does  not  adduce  evi- 
dence of  a  previous  conviction,  the  magistrate  may,  on  his  own  initiative, 
call  for  the  records  under  his  own  control  and  custodv  and  hold  an  en- 
quiry upon  the  question  whether  the  defendant  had  been  previously  convict- 
ed before  him  and  on  the  questions  of  identity,  age  and  antecedents  of  the 
defendant  for  the  purpose  of  considering  the  appropriate  punishment  or  n 
release  on  suspended  sentence  where  the  latter  is  permissible.  Semble,  if 
the  magistrate  recollects  that  the  person  convicted  before  him  was  pre- 
viously convicted  before  him  he  should  proceed  with  such  an  enquiry,  al- 
though the  Crown  counsel  was  content  to  allow  the  accused  to  go  on  sus- 
pended sentence.    The  King  v.  Bonnevie,  10  Can.  Cr.  Cas.  376. 

1082.  The  court,  before  directing  the  release  pf  an  oflPender  Conditions 
under  the  last  preceding  section,   shall  be  satisfied  that  the  of  release. 
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offender  or  hia  surety  has  a  fixed  place  of  abode  or  regnlar 
occupation  in  the  county  or  place  for  which  the  court  acta,  or  in 
which  the  offender  is  likely  to  live  during  the  period  named  for 
the  observance  of  the  conditions.    56-56  V.,  c.  29,  a.  972. 

lOSSt  If  a  court  having  power  to  deal  with  such  offender  in 
reapect  of  his  original  offence  or  any  justice  is  satisfied  by  in- 
formation on  oath  that  the  offender  has  failed  to  observe  any 
of  the  conditions  of  his  reeo^izance,  such  court  or  justice  may 
issue  a  warrant  for  his  apprehension. 

2.  An  offender,  when  apprehended  on  any  such  warrant, 
shall,  if  not  brought  forthwith  before  the  court  having  power 
to  sentence  him,  be  brought  before  the  justice  issuing  such 
warrant  or  before  some  other  justice  in  and  for  the  same 
territorial  division,  and  such  justice  shall  either  remand  him  by 
warrant  until  the  time  at  which  he  was  required  by  his  recogni- 
zance to  appear  for  judgment,  or  until  the  sitting  «f  a  court 
having  power  to  deal  with  his  original  offence,  or  admit  him  to 
bail,  with  a  sufficient  surety,  conditioned  on  his  appearing  for 
judgment. 

3.  The  offender  when  so  remanded  may  be  committed  to  a 
prison,  either  for  the  county  or  place  in  or  for  which  the  justice 
remanding  him  acts,  or  for  the  county  or  place  where  he  is 
bound  to  appear  for  judgment;  and  the  warrant  of  remand 
shall  order  that  he  be  brought  before  the  court  before  which  he 
was  bound  to  appear  for  judgment,  or  to  answer  as  to  his  con- 
duct since  his  release.    55-56  V.,  c.  29,  s.  973. 

Where  a  release  on  suspended  sentence  was  in  respect  of  a  conviction 

for  keeping  a  diaarderly  house,  the  fact  that  the  accused  had  a)^in  been 

brought  before  the  same  magistrate  on  «  similar  charire  which,  however, 

was  aot  substantiated,  does  not  give  the  magiBtrate  jurisdiction  to  impoK 

the  sentence  which  had  been  suspended  in  respect  of  the  first  charge.    And. 

aemble.  a  proceeding  under  sec.   10S3  to  bring  up  for  sentence  an  accused 

person  who  had  been  released  on   suspended  sentence,  can  only  be  taken 

at  the  instance  of  the  Crown.     R.  v.  Sjteman  (1002),  6  Can.  Cr.  Cas.  224. 

Where  the  jury  convicted  the  defendant  and  the  verdict  was  recorded 

and  the  offender  was,  by  order  of  the  court,  released  on  bail  to  appear  for 

nt,  it  is  only  upon  motion  by  the  Crown  that  the  recoeniiance  of 

endant  and  hia  bail  can  be  estreated  in  Ontario  or  that  judgment 

moved  against  the  offender.     R.  v.  Young   (IBOl),  4  Can.  Or.  Cas. 

It). 

mtract  by  the  accused  to  indemnify  a  surety  against  liibilitv  un- 
recognizance  is  illegal ;  but  where  a  deposit  of  money  ia  made  by 
used  with  the  surety  bv  way  of  indcmnitv,  the  accused  cannot  re- 
baci:.    Herman  v.  Jenchner.  15  Q.B.D.  561. 
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Remitting  Penalties. 

1084.  The  Governor  in  Council  may  at  any  time  remit,  in  Governor 
whole  or  in  part,  any  pecuniary  penalty,  fine  or  forfeiture  ^J^y**^^|i 
imposed  by  any  Act  of  the  Parliament  of  Canada,  whether  such 
penalty,  fine  or  forfeiture  is  payable  to  His  Majesty  or  to  some 
other  person,  or  in  part  to  His  Majesty  and  in  part  to  some 
other  person,  and  whether  it  is  recoverable  on  indictment, 
information  or  summary  conviction,  or  by  action  or  otherwise. 
2  E.  VII.,  c.  26,  s.  1. 

1085*  Such  remission  may,  in  the  discretion  of  the  Gover-  Termsof 
nor  in  Council,  be  on  terms  as  to  the  payment  of  costs  or'®™^*®*®^- 
otherwise:    Provided  that  where  proceedings  have  been  insti- 
tuted by  private  persons  costs  already  incurred  shall  not  be  Coats, 
remitted.    2  B.  VII.,  c.  26,  s.  2. 
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[§  1086] 


Cbiuinal  C(m>e. 


Part  XXL 


Definition. 
'CSognizor.' 


PART  XXI. 

« 

RENDER  BT   SURETIES  AND   RECOGNIZANCES. 

Interpretation. 

1086.  In  the  sections  of  this  Part  relating  exclusively  to 
the  province  of  Quebec,  unless  the  context  otherwise  requires, 
'cognizor'  includes  any  number  of  cognizors  in  the  recogniz- 
ance whether  as  principals  or  sureties.    55-56  V.,  c.  29,  s.  926. 

I 

Division  of  Part. 

Certain 'sec-  1087*  Sections  ten  hundred  and  eighty-eight  to  eleven  hun- 
oniv*to*^^^  dred  and  one  inclusive  are  general  in  their  application.  Sections 
Quebec,  ai^^  eleven  hundred  and  two  to  eleven  hundred  and  twelve  inclusive 
others  not  do  not  apply  to  the  province  of  Quebec.  Sections  eleven 
^*  •  hundred  and  thirteen  Jo  eleven  hundred  and  nineteen  inclusive 
apply  to  the  province  of  Quebec  only.    55-56  V.,  c.  29,  's.  926. 


Render  of 
accused  by 
surety. 


Arrest  by 
sureties. 


Bail  after 
render. 


General. 

1088.  Any  surety  for  any  person  charged  with  any  indict- 
able offence  may,  upon  affidavit  showing  the  grounds  therefor, 
with  a  certified  copy  of  the  recognizance,  obtain  from  a  judge 
of  a  superior  court  or  from  a  judge  of  a  county  court  having 
criminal  jurisdiction,  or  in  the  province  of  Quebec  from  a 
district  magistrate,  an  order  in  writing  under  his  hand,  to 
render  such  person  to  the  common  gaol  of  the  county  where  the 
offence  is  to  be  tried. 

2.  The  sureties,  under  such  order,  may  arrest  such  person 
and  deliver  him,  with  the  order,  to  the  gaoler  named  therein, 
who  shall  receive  and  imprison  him  in  the  said  gaol,  and  shall 
be  charged  with  the  keeping  of  such  person  until  he  is  dischai^ed 
by  due  course  of  law.    55-56  V.,  c.  29,  s.  910. 

Right  of  speedy  trial,] — See  sees.  825-827. 

1089.  The  person  rendered  may  apply  to  a  judge  of  a 
superior  court,  or  in  cases  in  which  a  judge  of  a  county  court 

* 
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may  admit  to  bail,  to  a  judge  of  a  county  court,  to  be  again 
admitted  to  bail,  who  may  on  examination  allow  or  refuse  the  Order, 
same,  and  make  such  order  as  to  the  number  of  the  sureties 
and  the  amount  of  recognizance  as  he  deems  meet. 

2.  Such  order  shall  be  dealt  with  in  the  same  manner  as  the  Like 
first  order  for  bail,  and  so  on  as  often  as  the  case  requires.  «>n<ii*i<»w. 
55-56  v.,  c.  29,  s.  911. 

1090«  On  due  proof  of  such  render,  and  certificate  of  the  Discharge 
sheriff,  proved  by  the  affidavit  of  a  subscribing  witness,  that  ^„J^^^ 
such  person  has  been  so  rendered, -a  judge  of  a  superior  or 
county  court,  as  the  case  may  be,  shall  order  an  entry  of  such 
render  to  be  made  on  the  recognizance  by  the  officer  in  charge 
thereof,  which  shall  vacate  the  recognizance,  and  may  be  pleaded 
or  alleged  in  discharge  thereof.    55-56  V.,  c.  29,  s.  912. 

1091«  The  sureties  may  bring  the  person  charged  as  afore-  Render  of 
said  into  the  court  at  which  he  is  bound  to  appear,  during  the  ^^J^*" 
sittinjr  thereof,  and  then,  by  leave  of  the  court,  render  him  in  sureties, 
discharge  of  such  recognizance  at  any  time  before  trial,  and 
such  person  shall  be  committed  to  gaol,  there  to  remain  until 
discharged  by  due  course  of  law;  but  such  court  may  admit 
such  person  to  bail  for  his  appearance  at  any  time  it  deems 
meet.    55-56  V.,  c.  29,  s.  913. 

1092*  The  arraignment  or  conviction  of  any  person  charged  Sureties 
and  bound  as  aforesaid,  shall  not  discharge  the  recognizance,  Jor^jg*^^® 
but  the  same  shall  be  effectual  for  his  appearance  for  trial  or  pearanoe. 
sentence,  as  the  case  may  be. 

2.  The  court  may  nevertheless  commit  such  person  to  gaol  Committal 
upon  his  arraignment  or  trial,  or  may  require  new  or  additional  gu^^^ 
sureties  for  his  appearance  for  trial  or  sentence,  as  the  case  may 

be,  notwithstanding  such  recognizance. 

3.  Such  commitment  shall  be  a  discharge  of  the  sureties.  Effect. 
55-56  v.,  c.  29,  s.  914. 

Where  on  a  trial  upon  an  indictment  a  verdict  of  ^ilty  wa8  returned, 
but  a  reserved  case  was  flrranted  unon  a  question  of  Inw.  and  the  nccu<«ed 
admitted  to  bail,  the  condition  of  the  recojirnizance  taken  beiner  that  the 
accused  would  appear  at  the  next  sittiners  of  the  court  "to  receive  sen- 
tence," the  condition  of  the  reco^izance  is  not  broken  if  the  accused  fails 
to  appear  after  judgment  is  ^iven  on  the  reserved  case  quashing  the  con- 
viction and  orderinflT  a  new  trial.  The  conviction  havin?  been  set  aside, 
the  accused  was  entitled  to  presume  that  he  would  not  be  called  for  sen- 
tence, and  the  sureties  were  not  bound  for  his  appenrnnce  for  any  other 
purpose  than  to  receive  sentence.  R.  v.  Hamilton  (1899),  3  Can.  Cr.  Cas. 
1  (Man.). 
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Right  of 
surety  to 
render  not 
ftffected. 


Officer  to 
prepare  list 
of  persons 
under  recog- 
nizance 
msiking 
default. 


Details  in 
list. 


Proceedings 
on  forfeit^ 
recogniz- 
ance. 


No  estreat 

without 

order. 


1098«  Notliing  in  the  foregoing  provisions  shall  limit  or 
restrict  any  right  which  a  surety  now  has  of  taking  and  render- 
ing to  custody  any  person  charged  with  any  such  oflfence,  and 
for  whom  he  is  such  surety.    55-56  V.,  c.  29,  s.  915. 

Recognizance  of  bail] — See  sees.  606-700. 

1094*  If  any  person  bound  by  recognizance  for  his  appear- 
ance to  prosecute  or  give  evidence  on  the  trial  of  any  indictable 
offence,  or  to  answer  for  any  common  assault,  or  to  aHides  of 
the  peace,  or  for  whose  appearance  any  other  person  has  become 
so  bound,  makes  default,  the  officer  of  the  court  by  whom 
estreats  are  made  out,  shall  prepare  a  list  in  writing,  specifying 
the  name  of  every  person  so  making  default,  and  the  nature  of 
the  offence  in  respect  of  which  such  person,  or  his  surety,  was 
so  bound,  together  with  the  residence,  trade,  profession  or 
calling  of  every  such  person  and  surety. 

2.  Such  officer  shall,  in  such  list,  distinguish  the  principals 
from  the  sureties,  and  shall  state  the  cause,  if  known,  why 
each  such  person  did  not  appear,  and  whether,  by  reason  ot 
the  non-appearance  of  such  person,  the  ends  of  justice  have  been 
defeated  or  delayed.    55-56  V.,  c.  29,  s.  917. 

Sees.  1004  and  1005  of  the  Criminal  Code  originated  in  sec.  120  of  the 
Consolidated  Statutes  of  Canada  (1850),  ch.  00,  which  was  adapted  from 
the  Criminal  Law  Act^  1826,  7  Geo.  IV.  (Imp.),  ch.  64,  sec.  31. 

1095.  Every  such  officer  shall,  before  any  such  recognizance 
is  estreated,  lay  such  list  before  the  judge  or  one  of  the  judges 
who  presided  at  the  court,  or  if  such  court  was  not  presided 
over  by  a-  judge,  before  two  justices  who  attended  at  such  court, 
and  such  judge  or  justices  shall  examine  such  list,  and  make 
such  order  touching  the  estreating  or  putting  in  process  any 
such  recognizance  as  appears  just,  subject,  in  the  province  of 
Quebec,  to  the  provisions  hereinafter  contained. 

2.  No  officer  of  any  such  court  shall  estreat  or  put  in  process 
any  such  recognizance  without  the  written  order  of  the  judge 
or  justices  before  whom  respectively  such  list  has  been  laid. 
55-56  v..  c.  29,  s.  918. 

Estreating  recognizance,] — This  section  applies  only  to  recognizances  to 
appear  and  prosecute,  or  to  give  evidence,  etc.,  (see  sec.  1004),  and  does 
not  apply  to  a  recognizance  whereby  the  bail  became  bound  for  the  appear- 
ance of  their  principal  to  stand  his  trial  upon  an  indictment  other  than  for 
common  assault.  Re  Talbot's  Bail  (1802),  23  O.R.  65.  As  to  other  re- 
cognizances see  sees.  1006,  1007  and  1100. 

The  proceedings  to  collect  a  debt  due  to  the  Crown  under  a  recogniziince 
after  estreat  are  civil  and  not  criminal   proceedings.     Re  Talbot's  Bail 
(1802),  23  O.R.  65. 
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British  Columbia  rules.] — No  recognizance  shall  henceforth  be  forfeited 
or  estreated  without  the  order  of  the  court  or  a  judge,  nor  unless  an  order 
or  notice  shall  have  been  previously  served  upon  the  parties  by  whom  such 
recognizances  shall  have  been  given,  calling  upon  them  to  perform  the  con- 
ditions thereof,  and  no  default  shall  be  considered  to  be  made  in  performing 
the  conditions  of  a  recognizance  by  reason  of  the  trial  of  any  indictment  or 
presentment,  or  the  argument  of  any  order  or  conviction  or  other  proceed- 
ing having  stood  over,  where  such  conviction  has  been  made  a  remanet, 
or  such  indictment  or  order  has  stood  over  by  order  of  the  court,  or  by 
consent  in  writing  of  the  parties.     B.C.  Rule  43. 

Every  recognizance  to  appear  and  answer  to  any  indictment  found  in 
the  Supreme  Court  or  in  the  county  judges'  criminal  court,  or  to  any  ez- 
ofBcio  or  criminal  information  shall,  unless  the  court  or  a  judge  shall  by 
order  dispense  therewith,  contain  besides  any  other  condition  which  may  be 
imposed,  a  condition  that  the  defendant  shall  personally  appear  from  day 
to  day  on  the  trial  of  such  indictment  or  information  and  not  depart  until 
he  shall  be  discharged  by  the  court  before  whom  such  trial  shall  be  had. 
B.C.  Rule  44. 

Whenever  it  has  been  made  to  appear  to  the  court  or  a  judge,  that  a  . 
party  has  made  default  in  performing  the  condition  of  the  recognizance 
into  which  he  has  entered,  the  court  or  a  judge,  upon  notice  to  the  de- 
fendant and  his  sureties,  if  any,  may  order  such  recognizance  to  be  es- 
treated without  issuing  any  writ  of  scire  facias.    B.C.  Rule  45. 

In  proceedings  under  sec.  1007  of  the  Cr.  Code,  for  breach  of  recogniz- 
ance on  remand,  the  certificate  of  the  justice  of  the  peace  of  non-appear- 
ance of  the  accused,  indorsed  on  the  back  of  the  recognizance,  shall  be 
transmitted  by  the  justice  of  the  peace  to  the  registrar  of  the  court  where 
if  committed  the  accused  would  be,  bound  to  appear,  and  be  proceeded  upon 
by  order  of  the  judge  presiding  at  the  assizes,  if  he  thinks  proper,  in  like 
mannfsr  as  other  recognizances.    B.C.  Rule  46. 

In  summary  conviction  matters  the  certificate  of  default  of  appearance, 
as  in  the  preceding  rule,  shall  be  transmitted  by  the  justice  of  the  peace 
to  the  clerk  of  the  county  court  having  jurisdiction  at  the  place  wherein 
such  recognizance  is  taken,  and  be  proceeded  upon  by  order  of  the  county 
court  judge,  if  he  thinks  proper,  in  like  manner  as  other  recognizances. 
B.C.  Rule  47. 

1096*  The  like  proceedings  may  be  had  for  enforcing  the  Proceedings 
condition  of  a  recognizance  taken  under  section  eleven  hundred  f®'  enforc- 
and  twenty-six  as  might  be  had  for  enforcing  the  condition  an^^^"' 
of  a  recognizance  taken  under  the  Act  of  the  Parliament  of  the  certiorari. 
United  Kingdom,  passed  in  the  fifth  year  of  the  reign  of  His 
Majesty   King   George   the    Second,   and    chaptered   nineteen. 
55-56  v.,  c.  29,  s.  893. 

Enforcing  recognizance  on  certiorari.] — Section  3  of  the  statute  6  Geo. 
II.,  ch.  19,  provides,  "that  the  party  entitled  to  the  costs,  within  ten  days 
after  demand  made  of  the  person  or  persons  who  ought  to  pay  the  costs, 
upon  oath  made  of  the  making  such  demand,  and  refusal  of  payment  there- 
of, shall  have  an  attachment  granted  against  him  or  them  for  the  con- 
tempt; and  the  recognizance  given  unon  the  allowing  the  certiorari  shall 
not  be  disregarded  until  the  costs  shall  be  paid,  and  the  order  be  complied 
with  and  obeyed." 

Upon  the  Master's  allocatur  and  affidavit  of  the  service  thereof,  and 
of  demand  and  non-payment  as  above,  an  attachment  issues,  on  motion 
for  that  purpose. 
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"No  attachment  can  issue  for  the  costs,  except  where  there  has  been  a  re- 
cognizance.   R.  V.  Jenkinson.  1  T.R.  82." 

1097*  Whenever  a  person  gives  security  by  or  is  discharged 
upon  recognizance  and  does  not  afterwards  appear  at  the  time 
and  place  mentioned  in  the  recognizance,  or  whenever  the  con- 
ditions or  any  of  them  in  any  recognizance  entered  into  by  an 
applicant  to  whom  a  case  stated  by  a  justice  under  this  Act 
has  been  delivered,  have  not  been  complied  with,  the  justice 
who  took  the  recognizance,  or  any  justice  who  is  then  present, 
having  certified  upon  the  back  of  the  recognizance  the  non- 
appearance of  the  person  or  the  non-compliance  with  the  con- 
dition, as  the  case  may  be,  may  transmit  such  recognizance  to 
the  proper  oflScer  in  the  province  appointed  by  law  to  receive 
the  same,  to  be  proceeded  upon  in  like  manner  as  other  recog- 
nizances. 

2.  Such  certificate  shall  be  prima  facie  evidence  of  such  non- 
appearance or  non-compliance. 

3.  Such  certificate  shall  be  in  form  73.  55-56  V.,  c.  29, 
8s.  805,  878  and  900 ;  58-59  V.,  c.  40,  s.  3 ;  63-64  V.,  c.  46,  s.  3. 

Notice  to  estreat,] — A  recognizance  was  entered  into  by  the  defendant 
and  his  surety  before  the  stipendiary  magistrate  conditioned  to  keep  the 
peace  and  to  appear  before  the  magistrate  on  a  day  named.  Defendant 
failed  to  appear  and  the  recognizance  was  estreated  without  notice  to  de- 
fendant or  to  his  surety: — ^Held,  per  Graham^  E.J.  (McDonald,  C^.,  con- 
curring), following  The  Queen  v.  Creelman,  25  N.S.R.  404,  that  notice 
was  necessary  under  the  N.S.  Crown  rules  and  that  the  order  estreating 
the  recognizance  was  improperly  made.  Held,  per  Townshend,  J.,  and 
Meagher,  J.,  that  notice  was  not  necessary.  R.  v.  Brooke,  11  T.L.R.  163, 
referred  to.  Rex  v.  Barrett;  Re  Barrett's  Bail,  36  N.S.R.  135,  7  Can. 
Cr.  Cas.  .1. 

The  court  having  been  equally  divided  in  the  case  of  Barrett*s  Bail, 
the  effect  seems  to  be  that  the  previous  decision  of  the  full  court  in  The 
Queen  v.  Creelman  (1893),  25  N.S.R.  404,  although  not  followed,  is  not 
overruled,  and  as  it  expresses  the  judgment  of  three  out  of  the  five  judges 
who  sat  in  the  case,  it  will  rank  as  a  precedent  of  higher  value  than  a 
decision  which  gives  effect  to  the  contrary  view  by  an  equal  division. 

In  The  Queen  v.  Creelman,  25  N.S.R.  404,  Creelman,  with  two  sureties, 
entered  into  a  recognizance  conditioned  for  the  appearance  of  Creelman  to 
answer  a  charge  of  conspiracy  to  defraud,  by  pleading  to  such  indictment 
as  might  be  found  against  him  by  the  grand  jury.  Creelman  failed  to 
appear,  and  after  he  had  been  duly  called  in  open  court  the  recognizance 
was  declared  to  be  forfeited.  The  majority  of  the  court  (McDonald,  C-T., 
Weatherbe,  and  Henry,  JJ.),  held  that  the  Nova  Scotia  Crown  rules 
(1880),  rules  84  and  86,  were  within  the  power  of  the  court  under  the 
Canada  statute  of  1880,  chapter  40,  entitled  "An  Act  respecting  rules  of 
court  in  relation  to  criminal  matters,"  and  further  that  rules  84  and  86 
applied  to  recognizances  taken  under  the  Criminal  Procedure  Act,  R.S.C.. 
1886,  eh.  174,  sec.  81  (now  Code  sees.  696  and  697).  It  was  further  held 
that  the  non-observance  of  the  rules  in  a  case  where  a  recogniztinoe  has 
been  estreated  in  the  absence  of  the  accused  and  of  his  bail,  renders  the 
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estreat  and  the  execution  thereon  irregular,  and  the  court  thereupon  set 
aside  the  same;  Ritchie  and  Meagher,  J  J.,  dissenting. 

If  the  party  for  whose  appearance  a  recognizance  of  bail  has  been 
given  fails  to  appear,  the  recognizance  becomes  forfeited  and  absolute,  and 
when  estreated,  tnat  is,  taken  out  from  among  the  other  records  ( 1  Chitty 
Grim.  Law,  02),  the  cognizors  became  absolute  debtors  to  the  Crown  for  the 
penalty  mentioned  in  the  recoiniizanoe.  The  English  practice  prior  to 
3  Geo.  IV.  (Imp.)  ch.  46«  was  for  the  clerks  of  assize  to  estreat  recogniz- 
ances into  the  Court  of  Exchequer.  After  the  sessions  or  assizes  were  con- 
cluded it  became  the  duty  of  the  clerks  to  make  out  a  proper  estreat  or 
list  of  the  forfeitures  incurred  and  of  the  fines  inflicted  during  the  sittings 
of  the  court. 

It  has  been  held  that  it  is  incumbent  on  persons  under  recognizances, 
who  in  consequence  either  of  bills  not  having  been  found  or  of  none  having 
been  preferred,  may  not  be  called  upon  to  answer,  or  give  evidence  as  the 
case  may  be,  to  see  that  their  appearance  is  recorded,  so  as  to  enable  the 
court  to  order  their  recognizances  to  be  cancelled,  as  otherwise  such  attend- 
ance is  no  attendance  at  all.  Rex  v.  Miller  (1808),  1  Chitty  Cr.  Law,  815 
(n.).  But  in  The  Queen  v.  Wheeler  (1865),  1  C.L.J.N.S.  272,  where  a 
party  charged  with  assault  with  intent  to  commit  rape  was  released  on  bail 
to  appear  at  the  next  sittings  of  assize  and  plead  to  such  indictment  as 
might  be  found  by  the  grand  jury  in  respect  of  the  charge,  and  the  only 
bill  found  was  for  rape,  it  was  held  by  the  Court  of  Queen's  Bench  for 
Upper  Canada  that  the  recognizance  was  not  forfeited  by  his  non-appear- 
ance. 

And,  in  The  Queen  v.  Ritchie  (1865),  1  C.L.J.N.S.  272,  where  the  con- 
dition of  a  recognizance  was  that  a  party  would  appear  and  surrender 
himself  and  plead  to  such  indictment  as  might  be  found  against  him  by  the 
grand  jury,  and  no  indictment  was  found,  the  same  court  held  that  his 
son-appearance  constituted  no  breach  of  the  recognizance.  In  the  latter 
case  it  was  distinctly  argued  that  he  was  bound  to  appear  and  surrender 
at  all  events,  but  the  court  would  not  so  interpret  the  obligation. 

In  R.  V.  McLeod,  24  U.C.Q.6.  458,  a  recognizance  had  been  given  by  the 
accused,  and  his  sureties  conditioned  for  his  appearance  at  a  certain  assizes, 
and  he  attended  until  the  last  day,  and  then  left  as  no  indictment  had  yet 
been  found.  He  was  called,  notwithstanding,  and  his  recognizance  estreat- 
ed. The  court,  under  the  circumstances  relieved  him  and  his  sureties  under 
the  statute,  C.S.U.C,  ch.  117,  sec.  11,  on  payment  of  costs  and  upon  his 
entering  into  a  new  recognizance  to  appear  at  the  following  assizes. 

A  recognizance  of  bail  put  in  on  behalf  of  a  prisoner  recited  that  he 
had  been  indicted  at  the  court  of  general  sessions  for  two  separate  offences, 
and  the  condition  was  that  he  should  appear  at  the  next  sittings  of  said 
court  and  plead  to  "such  indictment  as  might  be  found  against  him"  by 
the  grand  jury.  At  the  next  sittings  the  accused  did  not  appear,  and  no 
new  indictment  was  found  against  him.  It  was  held,  however,  that  the 
recitals  shewed  the  intention  to  be  that  accused  should  appear  and  answer 
the  indictment  already  found,  and  that  an  order  estreating  the  recognizance 
was  properly  made.     Re  Gauthreaux's  Bail,  9  P.R.   (Ont.)   31. 

Where  a  recognizance  of  bail  is  taken  at  an  assize  court  and  then  verb- 
ally acknowledged  bv  the  sureties  in  open  court,  to  bind  the  sureties  for 
the  appearance  of  their  principal  to  stand  his  trial  upon  an  indictment, 
notice  of  the  recognizance  to  the  sureties  is  unnecessary.  Re  Talbot's  Bail 
(1892),  23  Ont.  R.  65.  Nor  do  the  provisions  of  Code  sec.  1005  as  to  the 
written  order  of  a  judge,  etc.,  as  a  preliminary  to  the  estreat  apply  to  such 
a  case,  sec.  1095  being  applicable  only  to  the  cases  specified  in  sec.  1094. 
Ibid. 
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Where  the  accused  was  committed  for  trial,  and  bail  taken  for  his 
appearance  at  the  next  sittin^^s  of  a  court  of  competent  jurisdiction,  but  be 
was  not  called  at  that  sittings,  but  at  the  next  following,  when  he  failed  to 
appear,  it  was  held  that  an  estreat  of  the  bail  was  invalid.  Re  Cohen's 
Bail  (1806),  32  C.L.J.  412  (Ont.  Q.B.);  and  see  Atty.-Gen.  v.  Beaulieu, 
3  L.C.L.  117. 

Where  on  a  trial  upon  an  indictment  a  verdict  of  guilty  was  returned, 
but  a  reserved  case  was  granted  upon  a  q,uestion  of  law,  and  the  accused 
admitted  to  bail,  the  condition  of  the  recognizance  taken  being  that  the 
accused  would  appear  at  the  next  sittings  of  the  court  "to  receive  sentence," 
the  condition  of  the  reco$rnizance  is  not  broken  if  the  accused  fails  to  ap- 
pear after  judgment  is  given  on  the  reserved  case  quashing  the  oonvictioo 
and  ordering  a  new  trial.  The  conviction  having  been  set  aside,  the  accused 
was  entitled  to  presume  that  he  would  not  be  called  for  sentence,  and  the 
sureties  were  not  bound  for  his  appearance  for  any  other  purpose  than  to 
receive  sentence.     R.  v.  Hamilton   (1890),  3  Can.  Cr.  Cas.  1    (Man.). 

Where  a  convicted  person,  instead  of  being  sentenced  is  discharged 
from  custody  upon  entering  into  a  recognizance  with  sureties  to  appear 
and  receive  judgment  when  called  on,  it  is  only  on  motion  of  the  Crown 
that  the  recognizance  can  be  estreated,  or  judgment  moved  against  hinu 
R.  V,  Young  (1001),  4  Can.  Cr.  Cas.  580   (Ont.). 

See  also  note  to  sec.  1102. 

Vacating  an  estreat,^ — On  a  motion  to  vacate  an  estreat  of  bail,  the 
court  should  not  interfere  on  matters  extrinsic  to  the  record  as  to  which 
the  affidavits  filed  on  the  motion  are  conflicting.  The  King  v.  Bole,  0 
Can.  Cr.  Cas.  500. 

The  use  of  Code  form  73  in  endorsing  a  certificate  of  non-appearance 
on  remand  in  a  preliminary  enquiry  is  not  imperative,  and  where  an  estreat 
had  been  directed  upon  an  informal  certificate  initialed  but  not  more  fally 
signed  by  the  magistrate,  a  motion  made  after  a  long  delay  to  vacate  the 
estreat  for  irregularity  should  be  refused.  The  King  v.  May,  0  Can.  Cr. 
Cas.  529. 

In  British  Columbia,] — See  rules  cited  under'  sec.  1095. 


Clerk  of  the 

peace  the 

proper 

officer 

in  Ontario. 

The  court  to 

order 

estreat. 


1098.  The  proper  ofSeer  to  whom  the  recognizance  and 
certificate  of  default  are  to  be  transmitted  in  the  province  of 
Ontario,  shall  be  the  clerk  of  the  peace  of  the  county  for  which 
such  justice  is  acting. 

2.  The  court  of  general  sessions  of  the  peace  for  such 
county  shall,  at  its  then  next  sitting,  order  all  such  recogni- 
zances to  be  forfeited  and  estreated,  and  the  same  shall  be 
enforced  and  collected  in  the  same  manner  and  subject  to  the 
same  conditions  as  any  fines,  forfeitures  or  amercements  im- 
posed by  or  forfeited  before  such  court.  58-59  V.,  c.  40,  s.  3; 
63-64  v.,  c.  46,  s.  3. 

In  Ontario.] — Where  a  recognizance  of  bail  is  taken  at  an  assize  court 
and  then  verbally  acknowledged  by  the  sureties  in  open  court  to  bind  the 
sureties  fOr  the  appearance  of  their  principal  to  stand  his  trial  upon  an 
indictment,  notice  of  the  recognizance  to  the  sureties  is  unnecessary.  Re 
Talbot's  Bail   (1892),  23  Ont.  R.  66. 


Part  XXI.  Criminal  Code.  [§  1099]  863 

1099.  In  the  province  of  British  Columbia,  such  pxoper  Officer  in 
oflScer  shall  be  the  clerk  of  the  county  court  having  jurisdiction  ^{Jj^^j^^ 
at  the  place  where  such  recognizance  is  taken,  and  such  recog- 
nizance shall  be  enforced  and  collected  in  the  same  manner  and 
subject   to  the  same   conditions  as    any  fines,   forfeitures  .or 
amercements  imposed  by  or  forfeited  before  such  county  court. 

2.  In  the  other  provinces  of  Canada  such  proper  officer  shall  In  the  other 
be  the  officer  to  whom  like  recognizances  have  been  heretofore  P'<>^*"*^* 
accustomed  to  be  transmitted  under  the  law  heretofore  in  force ; 
and  such  recognizances  shall  be  enforced  and  collected  in  the 
same    manner    as    like    recognizances    have    heretofore    been 
enforced  and  collected.    58-59  V.,  c.  40,  s.  3;  63-64  V.,  c.  46,  s.  3. 

1100«  All  recognizances  taken  or  entered  into  under  any  Manner  of 
provision  of  this  Act  which  are  forfeited  or  in  respect  to  which  estreat, 
the  conditions  of  such  recognizances,  or  any  of  them,  have  not 
been  complied  with,  shall  be  liable  to  be  estreated  in  the  same 
manner  as  any  forfeited  recognizance  to  appear  is  by  law  liable 
to  be  estreated  by  the  court  before  which  the  principal  party 
thereto  was  bound  to  appear.    55-56  V.,  c.  29,  ss.  598  and  900. 

IIOI*  The  sheriff  or  other  officer  shall,  without  delay,  pay  Proceeds 
over  all  moneys  collected  under  the  provisions  of  thfs  Part  by  PJ?^^  ^ 
him.  to  the  Minister  of  Finance,  or  other  authority  or  person  Minister, 
entitled  to  receive  the  same.    55-56  V.,  c.  29,  s.  925. 

Provisions  not  Applicable  to  the  Province  of  Quebec, 

1102.  Unless  otherwise  provided,  all  fines,  issues,  amerce-  Entry  of 
ments   and   forfeited   recognizances,    the  disposal   of   which   is  ^®*» 
within  the  legislative  authority  of  the  Parliament  of  Canada,  ^nd  recog-  * 
set.   imposed,  lost  or  forfeited  before   any  court  of  criminal  nizances  on  • 
jurisdiction  shall,  within  twenty-one  days  after  the  adjourn-  ^^^^' 
ment  of  such  court  be  fairly  entered  and  extracted  on  a  roll  by 
the  clerk  of  the  court,  or  in  case  of  his  death  or  absence,  by 
any  other  person,  under  the  direction  of  the  judge  who  presided 
at  such  court,  which  roll  shall  be  made  in  duplicate  and  signed 
by  the  clerk  of  the  court,  or  in  case  of  his  death  or  absence,  by 
such  iudge.    55-56  V.,  c.  29,  s.  916. 

Origin  of  efMciment,] — Section  1102  of  the  Criminal  Code  originated 
in  the  statutes,  3  Geo.  IV.  (Imp.),  ch.  46,  sees.  2  and  3,  and  in  C.S.U.C. 
(1859),  ch.  117,  sees.  1-4  and  9.  An  amendment  was  made  in  49  Vict. 
(Can.)  ch.  26,  sec.  14,  and  the  enactment  became  sees.  8,  9,  and  15  of 
R.8.C.  1886,  ch.  179. 
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In  Nova  Scotia,'] — By  Crown  Rule  86  of  the  Nova  Scotia  Supreme  Court 
Rules  of  190U  it  is  provided  that:  *' Whenever  it  has  been  made  to  appear  to 
the  court  or  a  judge  that  a  party  has  made  default  in  performing  the  con- 
ditions of  any  recognizance  into  which  he  has  entered,  filed  in  the  office  of 
the  clerk  of  the  Crown,  the  court  or  a  judge  upon  notice  to  the  defendant 
and  his  sureties,  if  any,  may  order  such  recognizance  to  be  estreated,  with- 
out issuing  any  writ  of  scire  facias." 

In  Re  Barrett's  Bail  ( 1903 ) ,  7  Can.  Cr.  Cas.  1, 36  N.S.R.  135,  the  Supreme 
Court  of  Nova  Scotia  waa  equally  divided  as  to  the .  necessity  of  a  notice 
of  motion  to  estreat  being  given  to  the  cognizors.  It  was  held  by  Towni- 
hend  and  Meagher,  JJ.,  that  the  rule  did  not  apply  to  recognizances  as  to 
which  a  complete  procedure  of  estreat  is  provided  by  the  Code  and  conse- 
quently did  not  apply  to  a  recognizance,  given  upon  a  remand  in  a  pre- 
liminary enquiry,  for  the  appearance  of  the  accused  and  for  his  good  be- 
haviour meanwhile.  In  their  view  Rule  86  is  inconsistent  with  the  statu- 
tory procedure  in  such  cases  and  therefore  not  authorized  by  Code  sec.  576. 
On  the  other  hand,  McDonald,  C.J.,  and  Graham,  E.J.,  were  of  opinion 
that  the  rule  applied  and  that  notice  of  the  application  to  estreat  must 
be  given  to  the  sureties. 

In  The  Queen  v.  Creelman,  25  N.S.R.  404,  it  was  decided  that  a  notice 
of  motion  to  estreat  a  recognizance  conditioned  for  the  defendant's  appear- 
ance in  the  Supreme  Court  of  Nova  Scotia  to  answer  to  an  indictable 
offence,  was  necessary;  also  a  notice  calling  upon  him,  the  defendant,  to 
perform  its  conditions. 

In  Reg.  V.  Brooke,  11  Times  L.R.  163,  the  motion  before  the  King's 
Bench  Division  was  for  a  writ  of  certiorari  directed  to  the  justices  of 
oyer  and  terminer  for  the  West  Rising  of  Yorkshire,  to  bring  up  certain 
recognizances  to  be  estreated.  Brooke  had,  after  trial  for  libel,  given  a 
recognizance  conditioned  for  his  good  behaviour  and  not  to  libel  the  prose- 
cutor again.  He  published  libels,  and  this  rule  nisi  was  obtained.  It  was 
objected  that  no  notice  had  been  served  either  on  Mr.  Brooke  or  on  his 
surety  in  pursuance  of  Rule  124  of  the  English  Crown  office  rules,  cor- 
responding with  Nova  Scotia  Rule  86.  Wills,  J.,  held  that  Rule  124  by 
which  a  notice  was  required  to  the  persons  who  had  entered  into  recogni- 
zances, "calling  upon  them  to  perform  the  conditions,"  referred  to  a  con- 
dition imposing  the  obligation  on  the  person  entering  into  the  recognizance 
of  doing  something,  and  did  not  apply  to  the  case  where  the  obligation 
was  to  abstain  from  doing  some  certain  thing  and  therefore  did  not  apply 
to  the  recognizance  there  in  question. 

In  Reg.  V.  Mosher,  32  N.S.R.  143,  it  is  suggested  that  the  authority  of 
the  Creelman  Case,  is  to  be  doubted  since  the  decision  in  Reg.  v.  Brooke, 
11  Times  L.R,  163. 

Notice  to  eatreat.l — See  also  note  to  sec.  1097. 


Affidavit. 


Form. 


1108.  The  clerk  of  the  court  shall,  at  the  foot  of  each  roll 
made  out  as  herein  directed,  make  and  take  an  affidavit  in  the 
following  form,  that  is  to  say : 

*I,  A.  B.  {describing  his  office),  make  oath  that  this  roll  is 
truly  and  carefully  made  up  and  examined,  and  that  all  fines, 
issues,  amercements,  recognizances  and  forfeitures  which  were 
set,  lost,  imposed  or  forfeited,  at  or  by  the  court  therein  men- 
tioned, and  which,  in  right  and  due  course  of  law,  ought  to  be 
levied  and  paid,  are,  to  the  best  of  my  knowledge  and  under- 
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standing,  inserted  in  the  said  roll;  and  that  in  the  said  roll 
are  also  contained  and  expressed  all  such  fines  as  have  been 
paid  to  or  received  by  me,  either  in  court  or  otherwise,  without 
any  wilful  discharge,  omission,  misnomer  or  defect  whatsoever. 
So  help  me  God.' 

2.  Any  justice  for  the  county  is  hereby  authorized  to  admin-  Oath, 
ister  such  oath.    55-56  V.,  c.  29,  s.  916. 

1104«  If  such  court  is  a  superior  court  having  criminal  Filing  of 
jurisdiction,  one  of  such  rolls  shall  be  filed  with  the  clerk,  pro-  ^^^j^ 
thonotary,  registrar  or  other  proper  officer, —  *  courts. 

(a)  in  the  province  of  Ontario,  of  the  High  Court  of  Justice ; 

(6)  in  the  provinces  of  Nova  Scotia,  New  Brunswick  and 
British  Columbia,  of  the  Supreme  Court  of  the  province; 

(c)  in  the  province  of  Prince  Edward  Island,  of  the 
Supreme  Court  of  Judicature  of  that  province; 

(d)  in  the  province  of  Manitoba,  of  the  Court  of  King's 
Bench  of  that  province ; 

(e)  in  the  province  of  Saskatchewan  or  Alberta,  of  the 
Supreme  Court  of  the  Northwest  Territories  pending  the 
abolition  of  that  court  by  the  legislature  of  the  province, 
and  thereafter,  of  such  court  in  either  of  the  said  provinces 
as  may  in  respect  of  that  province  be  substituted  by  the 
legislature  thereof  for  the  Supreme  Court  of  the  North- 
west Territories;  and, 

(/)  in  the  Yukon  Territory,  of  the  Territorial  Court; 
on  or  before  the  first  day  of  the  term  next  succeeding  the  court 
by  or  before  which  such  fines  or  forfeitures  were  imposed  or 
forfeited.    55-56  V.,  c.  29,  s.  916 ;  63-64  V.,  c.  46,  s.  3. 

1105«  If  such  court  is  a  court  of  general  sessions  of  the  FiUngof 
peace,    or   a   county   court,   one   of   such   rolls   shall   remain  J^JJ^J^ 
deposited  in  the  office  of  the  clerk  of  such  court. 

2.  The  other  of  such  rolls  aforesaid  shall,  as  soon  as  the  Writ  of  fieri 
same  is  prepared,  be  sent  by  the  clerk  of  the  court  making  the  'a^ias  and 
same,  or  in  case  of  his  death  or  absence,  by  such  judge  as  afore-  usued. 
said,  with  a  writ  of  fieri  facias  and  capias,  according  to  form 
74,  to  the  sheriff  of  the  county  in  and  for  which  such  court  was 
holden.    55-56  V.,  c.  29,  s.  916. 

1106«  Such  writ  shall  be  authority  to  the  sheriff  for  pro-  Levy  under 
ceeding  to  the  immediate  levying  and  recovering  of  such  fines,  ^^^^' 
issues,  amercements  and  forfeited  recognizances,  on  the  goods 
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and  chattels,  lands  and  tenements  of  the  several  persons  named 
therein,  or  for  taking  into  custody  the  bodies  of  such  persons 
respectively,  in  case  sufficient  goods  and  chattels,  lands  or 
tenements  cannot  be  found,  whereof  the  sums  required  can  be 
made. 

2.  Every  person  so  taken  shall  be  lodged  in  the  common  gaol 
of  the  county,  until  satisfaction  is  made,  or  until  the  court  into 
which  such  writ  is  returnable,  upon  cause  shown  by  the  party, 
as  hereinafter  mentioned,  makes  an  order  in  the  case  and  imtil 
such  order  has  been  fully  complied  with.    55-56  V.,  c.  29,  s.  916. 


Sale  of  lands 
by  sheriff. 


1107*  If  upon  any  writ  issued  under  section  eleven  hun- 
dred and  five,  the  sheriff  takes  lands  or  tenements  in  execution, 
he  shall  advertise  the  same  in  like  manner  as  he  is  required  to 
do  before  the  sale  of  lands  in  execution  in  other  cases;  and  no 
sale  shall  take  place  in  less  than  twelve  months  from  the  time 
the  writ  comes  to  the  hands  of  the  sheriff.    55-56  V.,  c.  29,  s.  920. 


Court  may 
forbear  to 
order     ^ 
estreat. 


Order  that 
sum  for- 
feited be  not 
levied. 


Minute  by 
the  judge 
to  that 
effect. 


1108.  Except  in  the  case  of  persons  bound  by  recognizance 
for  their  appearance,  or  for  whose  appearance  any  other  person 
has  become  bound  to  prosecute  or  give  evidence  on  the  trial  of 
any  indictable  offence,  or  to  answer  for  any  common  assault, 
or  to  articles  of  the  peace,  in  every  case  of  default  whereby  a 
recognizance  becomes  forfeited,  if  the  cause  of  absence  is  made 
known  to  the  court  in  which  the  person  was  bound  to  appear, 
the  court,  on  consideration  of  such  cause,  and  considering  also, 
whether,  by  the  non-appearance  of  such  person  the  ends  of 
justice  have  been  defeated  or  delayed,  may  forbear  to  order 
the  recognizance  to  be  estreated. 

2.  With  respect  to  all  recognizances  estreated,  if  it  appears 
to  the  satisfaction  of  the  judge  who  presided  at  such  court  that 
the  absence  of  any  person  for  whose  appearance  any  recogniz- 
ance was  entered  into,  was  owing  to  circumstances  which  ren- 
dered such  absence  justifiable,  such  judge  may  make  an  order 
directing  that  the  sum  forfeited  upon  such  estreated  recog- 
nizance shall  not  be  levied.  ' 

3.  The  clerk  of  the  court  shall,  for  such  purpose,  before 
sending  to  the  sheriff  any  roll,  with  a  writ  of  fieri  facias  and 
capias,  as  directed  by  section  eleven  hundred  and  five,  submit 
the  same  to  the  judge  who  presided  at  the  court,  and.  such 
ludfire  may  make  a  minute  on  the  said  roll  and  writ  of  any  such 
forfeited  recognizances  and  fines  as  he  thinks  fit  to  direct  not 
to  be  levied. 
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4.  The  sheriff  shall  observe  the  direction  in  such  minute  Sheriff  shall 
written  upon  such  roll  and  writ,  or  endorsed  thereon,  and  shall  o*^*^ 
forbear  accordingly  to  levy  any  such  forfeited  recognizance  or  *   ^ 

fine  so  directed  not  to  be  levied.    55-56  V.,  c.  29,  s.  919. 

1109«  If  any  person  on  whose  goods  and  chattels  a  sheriff,  Discharge 
bailiff  or  other  ofScer  is  authorized  to  levy  any  such  forfeited  cJ^todj 
recognizance,  gives  security  to  the  said  sheriff  or  other  oflScer  on  giving 
for  his  appearance  at  the  return  day  mentioned  in  the  writ,  in  security, 
the  court  into  which  such  writ  is  returnable,  then  and  there  to 
abide  the  decision  of  such  court,  and  also  to  pay  such  forfeited 
recognizance,  or  sum  of  money  to  be  paid  in  lieu  or  satisfaction 
thereof,  together  with  all  such  expenses  as  are  adjudged  and 
ordered  by  the  court,  such  sheriff  or  officer  shall  discharge  such 
person  out  of  custody,  and  if  such  person  does  not  appear  in 
pursuance  of  his  undertaking,  the  court  may  forthwith  issue  a  Writ  of  fieri 
writ  of  fieri  facias  and  capias  against  such  person  and  the  facias  and 
surety  or  sureties  of  the  person  so  bound  as  aforesaid.    55-56  Son^appwtr- 
V.,  c.  29,  s.  921.  ance. 

11 10*  The  court,  into  which  any  writ  of  fieri  facias  and  Discharge 
capias,  issued  under  the  provisions  of  this  Part  is  returnable,  ygj^i^. 
may  inquire  into  the  circumstances  of  the  case,  and  may  in  its  ance. 
discretion,  order  the  discharge  of  the  whole  of  the  forfeited 
recognizance,  or  sum  of  money  paid  or  to  be  paid  in  lieu  or 
satisfaction  thereof,  and  make  such  order  thereon  as  to  such 
court  appears  just;  and  such  order  shall  accordingly  be  a  dis- 
charge to  the  sheriff,  or  to  the  party,  according  to  the  circum- 
stances of  the  case.    55-56  Y.,  c.  29,  s.  922. 

An  order  made  under  sec.  1110  for  the  discharge  of  a  forfeited  recogniz- 
ance is  a  civil  and  not  a  criminal  proceeding.  Re  McArthur's  Bail  (1897), 
3  Can.  Cr.  Cas.  195. 

1111.  The  sheriff,  to  whom  any  writ  is  directed  under  this  Return  of 
Part,  shall  return  the  same  on  the  day  on  which  the  same  is  V^^^^ 
made   returnable,    and  shall   state,   on   the   back   of  the   roll 
attached  to  such  writ,  what  has  been  done  in  the  execution 
thereof;  and  such  return  shall  be  filed  in  the  court  into  which 
such  return  is  made.    55-56  V.,  c.  29,  s.  923. 

1112«  A  copy  of  such  roll  and  return,  certified  by  the  clerk  Roll  and 
of  the  court  into  which  such  return  is  made,  shall  be  forth-  ^^^^^  m 
With  transmitted  to  the  Minister  of  Finance,  with  li  'nlitiute  Finance, 
thereon  of  any  of  the  sums  therein  Aientioned,  which  have  beeb 
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remitted  by  order  of  the  court,  in  whole  or  in  part,  or  directed 
to  be  forborne,  under  the  authority  of  section  eleven  hundred 
and  eight.    55-56  V.,  c.  29,  s.  924. 

Provisions  Applicable  only  to  the  Province  of  Quebec. 

Iil8«  Whenever  default  is  made  in  the  condition  of  any 
recognizance  lawfully  entered  into  or  taken  in  any  criminal 
case,  proceeding  or  matter,  in  the  province  of  Quebec,  within 
the  legislative  authority  of  the  Parliament  of  Canada,  so  that 
the  penal  sum  therein  mentioned  becomes  forfeited  and  due  to 
the  Crown,  such  recognizance  shall  thereupon  be  estreated  or 
withdrawn  from  any  record  or  proceeding  in  which  it  then  is, 
or,  where  the  recognizance  has  been  entered  into  orally  in  4open 
court,  a  certificate  or  minute  of  such  recognizance,  under  the 
seal  of  the  court,  shall  be  made  from  the  records  of  such  court. 
55-56  v.,  c.  29,  s.  926. 

'  It  is  not  essential  to  the  validity  of  a  recognizance  that  it  should  be 
signed  by  the  cognizor.    R.  v.  Corbett  (1894),  7  Que.  S.C.  465. 

1114«  Such  recognizance,  certificate  or  minute,  as  tiie  case 
may  be,  shall  be  transmitted  by  the  court,  recorder,  justice, 
magistrate  or  other  functionary  before  whom  the  cognizor,  or 
the  principal  cognizor,  where  there  is  a  surety  or  sureties,  was 
bound  to  appear,  or  to  do  that  by  his  default  to  do  which  the 
condition  of  the  recognizance  is  broken,  to  the  Superior  Court 
in  the  district  in  which  the  place  where  such  default  was  made 
is  included  for  civil  purposes,  with  the  certificate  of  the  court, 
recorder,  justice,  magistrate  or  other  functionary  as  aforesaid, 
of  the  breach  of  the  condition  of  such  recognizance,  of  which, 
and  of  the  forfeiture  to  the  Crown  of  the  penal  sum  therein 
mentioned,  such  certificate  shall  be  conclusive  evidence.  55-56 
v.,  c.  29,  s.  926. 

1115«  The  date  of  the  receipt  of  such  recognizance  or 
minute  and  certificate  by  the  prothonotary  of  the  said  court 
shall  be  endorsed  thereon  by  him,  and  he  ^all  enter  .judgment 
in  favour  of  the  Crown  against  the  cognizor  for  the  penal  sum 
mentioned  in  such  recognizance,  and  execution  may  issue  there- 
for after  the  same  delay  as  in  other  cases,  which  shall  be 
reckoned  from  the  time  the  judgment  is  entered  by  the  protho- 
notary of  the  said  court.    55-56  V.,  c.  29,  s.  926. 

1116«  Such  execution  shall  issue  upon  fiat  or  prcecipe  of 
the  Attorney  General,  or  of  any  person  thereunto  authorized  in 
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writing  by  him;  and  the  Crown  shall  be  entitled  to  the  costs 
of  execution  and  to  costs  on  all  proceedings  in  the  case  subse- 
quent to  execution,  and  to  such  costs,  in  the  discretion  of  the  Costs, 
court,  for  the  entry  of  the  judgment,  as  are  fixed  by  any  tariff. 

2.  The  cognizor  shall  be  liable  to  coercive  imprisonment  for  Imprison- 
the  payment  of  the  judgment  and  costs.      55-56  V.,  c.  29,  s.  "^®°^' 
926 ;  57-58  V.,  c.  57,  s.  1.' 

1117«  When  sufficient  goods  and  chattels,  lands  or  tene-  Insufficient 
ments  cannot  be  found  to  satisfy  the  judgment  against  a  cog-  g^*  ^^ 
nizor  and  the  same  is  certified  in  the  return  to  the  writ  of 
execution  or  appears  by  the  report  of  distribution,  a  warrant 
of  commitment  addressed  to  the  sheriff  of  the  district  may  issue 
upon  the  fiat  or  prcBcipe  of  the  Attorney  General,  or  of  any 
person  thereunto  authorized  in  writing  by  him,  and  such  warrant 
shall  be  authority  to  the  sheriff  to  take  into  custody  the  body  Arrest  of 
of  the  cognizor  so  in  default  and  to  lodge  him  in  the  common  «>8""^'f- 
gaol  of  the  district  until  satisfaction  is  made,  or  until  the  court 
which  issued  such  warrant,  upon  cause  shown  as  hereinafter 
mentioned,  makes  an  order  in  the  case  and  such  order  has  been 
fully  complied  with. 

2.  Such  warrant  shall  be  returned  by  the  sheriff  on  the  day  Return  of 
on  which  it  is  made  returnable  and  the  sheriff  shall  state  in  his  ^^J"'"*^ 
return  what  has  been  done  in  execution  thereof. 

3.  On  petition  of  the  cognizor,  of  which  notice  shall  be  given  Discharge  of 
to  the  clerk  of  the  Crown  of  the  district,  the  court  may  inquire  <»P"****'^* 
into  the  circumstances  of  the  case  and  may  in  its  discretion 

order  the  discharge  of  the  amount  for  which  he  is  liable  or 
make  such  order  with  respect  thereto  and  to  his  imprisonment  Order  may 
as  may  appear  just,  and  such  order  shall  be  carried  out  by  the  ^  ™*^®- 
sheriff.    57-58  V.,  c.  57,  s.  1. 

Where  there  are  several  cognizors  the  goods  and  lands  of  all  of  them 
mnst  be  proceeded  against  before  enforcing  the  default  by  personal  arrest 
of  any  of  them.     R.  v.  Ferris  (1895),  9  Que.  S.C.  376. 

11 18*  When  a  person  has  been  arrested  in  any  district  for  Process  on 
an  offence  committed  within  the  limits  of  the  province  of  '^^'^g'"*' 
Quebec,  and  a  justice  has  taken  recognizances  from  the  wit- 
nesses heard  before  him  or  another  justice,  for  their  appear- 
ance at  the  next  session  or  term  of  the  court  of  competent 
criminal  jurisdiction,  before  which  such  person  is  to  undergo 
his  trial  there  to  testify  and  give  evidence  on  such  trial  and 
such  recognizances  have  been  transmitted  to  the  office  of  the 
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clerk  of  such  court,  the  said  court  may  proceed  on  the  said 
recognizances  in  the  same  manner  as  if  they  had  been  taken  in 
the  district  in  which  such  court  is  held.    55-56  V .,  c.  29,  s.  926. 

Recovery  by        1119.  Whenever  any  sum  forfeited  by  the  non-performance 
action.  Qf  ^Yie  conditions  of  a  recognizance  cannot  for  any  reason  be 

recovered  in  the  manner  provided  in  the  last  four  preceding 
sections,  the  same  shall  be  recoverable,  with  costs,  by  action  in 
any  court  having  jurisdiction  in  civil  cases  to  the  amount,  at 
the  suit  of  the  Attorney  Gteneral  of  Canada  or  of  Quebec,  or 
other  person  or  officer  authorized  to  sue  for  the  Crown ;  and  in 
any  such  action  it  shall  be  held  that  the  person  suing  for  the 
Crown  is  duly  empowered  so  to  do,  and  that  the  conditions  of 
the  recognizance  were  not  performed,  and  that  the  sum  therein 
mentioned  is,  therefore,  due  to  the  Crown,  unless  the  defendant 
proves  the  contrary. 
Imprison-  2.  The  cognizor  for  the  recovery  of  the  judgment  in  any 

ment.  guch  action  shall  be  liable  to  coercive  imprisonment  in  the  same 

manner  as  a  surety  is  in  the  case  of  judicial  suretyship  in  civil 
matters.    55-56  V.,  c.  29,  s.  926 ;  57-58  V.,  c.  57,  s.  1. 
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PART  XXIL 


EXTRAORDINARY   REMEDIES. 


1120*  Whenever  any  person  in  custody  charged  with  an  Detention 
indictable   oflfence   has  taken   proceedings   before   a   judge   or  ^^^^^ 
criminal  court  having  jurisdiction  in  the  premises  by  way  of  inquiry  as  to 
certiorari,  habeas  corpus  or  otherwise,  to  have  the  legality  of  legality  of 
his  imprisonment  inquired  into,  such  judge  or  court  may,  with  J^^"**^"* 
or  without  determining  the  question,  make  an  order  for  the 
further  detention  of  the  person  accused,  and  direct  the  judge 
or  justice^  under  whose  warrant  he  is  in  custody,  to  take  any 
proceedings,  hear  such  evidence,  or  do  such  further  act  as  in 
the  opinion  of  the  court  or  judge  may  best  further  the  ends  of 
justice.    55-56  V.,  c.  29,  s.  752. 

Further  detention  on  habeas  corpus,  etc.'] — It  was  held  in  Re  Timson 
(1870),  L.R.  5  Exch.  257,  that  where  a  prisoner  is  brought  up  on  a  writ 
of  hab^s  corpus,  and  the  return  shews  a  commitment  bad  on  the  face  of  it, 
the  court  will  not,  on  the  suggestion  that  the  conviction  is,  good,  adjourn 
the  case  for  the  purpose  of  having  the  conviction  brought  up,  and  amend- 
ing the  commitment  by  it  in  a  case  where  the  magistrates  had  not  brought 
the  conviction  before  the  court,  although  served  with  notice  and  appearing 
by  counsel. 

In  R.  V.  Fife  (1889),  17  Ont.  R.  710,  a  warrant  of  commitment  for 
trial,  issued  in  a  preliminary  enquiry  upon  a  charge  of  having  "wilfully 
and  maliciousl3r"  burned  down  a  fence,  was  quashed  by  MacMahon,  J.,  as 
insufBcient  because  it  did  not  charge  also  that  the  act  was  done  "unlaw^ 
fully."  The  prosecution  was  there  taken  under  the  Malicious  Injuries  to 
Property  Act,  R.S.C.  1886,  ch.  168;  sec.  68,  under  which  section  the  injury 
must  have  been  done  "unlawfully  and  maliciously^  in  order  to  constitute 
an  offence  thereunder. 

In  R,  V.  Chaney  (1838),  5  Dowl.  281,  the  commitment  was  defective  in 
not  alleging  matter  essential  to  the  offence,  and  the  right  to  certiorari  on 
the  part  of  the  accused  had  been  taken  away  by  statute,  but  not  the  right 
to  habeas  corpus.  The  court  held  that  unless  the  Crown  brought  up  the 
conviction,  the  commitment,  although  defective,  would  be  considered  as  a 
true  recital  of  it. 

Where,  however,  the  application  is  one  upon  affidavits  for  a  writ  of 
habeas  corpus,  the  usual  practice  is  to  require  that  the  conviction  be 
brought  up,  before  the  court  will  take  any  notice  of  a  defect  in  the  war- 
rant; and  for  this  purpose  a  certiorari  in  aid  is  taken  to  bring  up  the 
record,  and  a  writ  of  habeas  corpus  to  bring  up  the  defendant.  R  v  Tay- 
lor, 7  D.  &  R.  622.  ^ 

The  inclusion  of  the  process  of  certiorari  in  Code  sec.  1120,  leads  to 
the  inference  that  the  powers  thereby  conferred  are  to  apply  as  well  after 
as  before  the  conviction,  and  that  a  person  convicted  still  remains  a  person 
"charged"  with  an  indictable  offence. 
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If  the  evidence  as  to  the  commission  of  the  alleged  offence  is  conflicting, 
and  the  term  of  imprisonment  imposed  by  the  conviction,  is  in  excess  of 
that  authorized  by  law,  the  judge  before  whom  the  case  is  brought  oa 
bi^as  corpus  should  not  exercise  the  powers  conferred  by  sec  1120  of 
ordering  further  detention,  but  should  discharge  the  prisoner.  R.  t. 
Randolph  (1900),  4  Can.  Cr.  Cas.  165  (Ont.).  The  warrant  of  commitment 
can  be  amended  only  where  there  is  a  "valid  conviction  to  sustain  the 
same."    Code  sec.  1130. 

If  the  conviction  is  by  a  court  of  record  having  general  jurisdiction  of 
the  offence  charged,  habeas  corpus  will  not  lie.  Re  Sproule,  12  Can.  S.GJEL 
140;  Re  D.  C.  Ferguson,  24  N.S.R.  106.  In  such  case  the  right  to  hold  the 
prisoner  is  founded  on  t^e  fact  of  a  sentence  having  been  passed  by  such  a 
y  court.  Ibid.  A  decision  of  a  county  court  judge  s  criminal  court  under 
the  speedy  trials  procedure  can  only  be  reviewed  by  reserved  case  or 
appeal  as  provided  by  the  Code,  and  not  by  habeas  corpus.  R.  v.  Burke 
(1898),  1  Can.  Cr.  Cas.  539  (N.S.). 

Where  the  conviction  itself  was  lodged  with  the  gaoler  as  his  authority 
for  the  detention  in  lieu  of  a  warrant  of  commitment,  the  judge  before 
whom  the  prisoner  is  brought  upon  habeas  corpus  may  properly  order  the 
further  detention  of  the  prisoner  for  a  limited  time  until  a  warrant  in  doe 
form  can  be  obtained  from  the  magistrate.  R.  v.  Morgan  (1901),  5  Can. 
Cr.  Cas.  63  and  272   (Ont.). 

Where  the  evidence  as  to  the  commission  of  the  alleged  offence  is  con- 
flicting, and  the  term  of  imprisonment  imposed  by  the  conviction  is  in 
excess  of  that  authorized  by  law,  the  judge  before  whom  the  case  is  brought 
on  habeas  corpus  should  not  exercise  the  powers  conferred  by  sec.  1120,  of 
making  an  order  for  the  further  detention  of  the  accused.  R.  v.  Randolph 
(1900),  4  Can.  Cr.  Cas.  165  (Ont.). 

A  court  of  one  province  has  no  jurisdiction  to  direct  an  enquiry  before 
a  justice  or  a  judge  in  another  province,  or  the  hearing  of  further  evidence 
in  another  ptovince,  to  controvert  the  allegation  of  jurisdiction.  This  sec- 
tion is  to  be  applied  only  to  cases  where  the  habeas  corpus  issues  in  the 
same  province  in  which  the  commitment  is  made.  R.  v.  Defries  (1894),  1 
Can.  Cr.  Cas.  207,  25  Ont.  R.  645. 

Where  a  justice,  having  no  summary  jurisdiction  over  offence  charged 
other  than  to  hold  a  preliminary  enquiry  and  commit  for  trial,  has  himself 
tried  and  convicted  the  accused,  no  order  should  be  made  in  habeas  corpus 
proceedings  for  the  further  detention  of  the  accused  and  his  return  to  the 
justice's  court  for  a  preliminary  enquiry.  The  King  v.  Blucher,  7  Can. 
Cr.  Cas.  278. 

I 

Conviction  1121.  No  conviction  or  order  made  on  summary  conviction 

up  ™1  ^^    which  has  been  affirmed,  or  affirmed  and  amended,  in  appeal, 

warrant  not  shall  be  quashed  for  want  of  form,  or  be  removed  by  ceriiorari 

to  be  held      {^^q  ^xiy  superior  court,  and  no  warrant  or  commitment  shall 

when.  ^  h^^d  ^^^^  ^y  I'eason  of  any  defect  therein,  provided  it  is 

therein  alleged  that  the  defendant  has  been  convicted,  and  there 

is  a  good  and  valid  conviction  to  sustain  the  same.     55-56  Y., 

c.  29,  s.  886. 

Or(fer,] — ^An  "order  of  dismissal"  is  not  within  this  section.  R,  v.  Laird 
(1889),  1  Terr.  L,R.  179. 

Defect  in  commitment,'] — Where  a  summary  conviction  imposed  both 
imprisonment  and  fine,  and  in  default  of  payment  of  the  latter,  a  further 
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detention  for  a  fixed  term  unless  the  fine  were  sooner  paid,  the  omission 
from  the  warrant  of  commitment  of  the  latter  proviso  as  to  payment  dur- 
ing the  term  is  a  defect  which  is  cured  by  Code  sec.  1121,  and  the  warrant 
is  valid.  The  Queen  v.  Joseph  McDonald  (1898),  6  Can.  Cr.  Cas.  (N.S.). 
Where  the  want  of  jurisdiction  is  apparent  on  the  commitment,  the 
prisoner  is,  of  course,  entitled  to  be  discharged;  but  there  is  a  distinction 
to  be  drawn  between  cases  where  the  commitment  itself  shews  on  its  face 
that  the  justice  could  have  had  no  jurisdiction,  and  those  cases  where  the 
justice  may  have  had  jurisdiction,  but  the  commitment  fails  to  recite  such 
facts  as  would  either  establish  or  negative  the  same.  A  mere  defect  in  a 
commitment  will  not  make  it  void  if  ( 1 )  the  commitment  alleges  that  the 
defendant  has  been  convicted^  and  (2)  there  is,  in  fact,  a  valid  conviction. 
Cr.  Code  sec.  1121. 

The  actual  want  of  jurisdiction  is  a  matter  of  substance  and  not  a 
mere  defect,  and  to  prove  the  same,  the  court  will,  if  necessary,  go  behind 
both  the  warrant  of  commitment  and  the  record  of  conviction.  If  the  de- 
fect be  in  a  matter  of  record  before  the  justice  a  writ  of  certiorari  in 
aid  of  the  habeas  corpus  will  be  granted  to  bring  up  the  proceedings  before 
the  justice,  and,  if  the  want  of  jurisdiction  is  such  that  it  would  not  be 
disclosed  by  the  proceedings  so  brought  up  by  certiorari,  or  has  through 
the  fault  of  the  justice  been  omitted  from  his  record,  the  facts  may  be 
shewn  by  affidavit  in  support  of  the  habeas  corpus.  Be  Allison,  10  Exch. 
661 ;  Re  Anthers,  22  Q^B.D.  350. 

Comtnittnent  not  alleging  a  conviction.'] — ^A  prisoner  detained  under  a 
warrant  which  is  in  form  one  of  committal  for  trial  but  which  charges  an  of- 
fence punishable  only  on  summary  conviction,  will  be  discharged  on  habeas 
corpus.  Although  there  may  in  fact  have  been  a  summary  hearing  and 
summary  conviction  thereon,  if  the  warrant  of  commitment  returned  as  the 
cause  of  detention  is  bad  on  its  face  in  not  alleging  that  the  defendant  has 
been  convicted,  a  formal  conviction  cannot  be  received  to  remedy  the  defect  . 
as  Code  sec.  1121  applies  only  to  cases  in  which  the  warrant  alleges  a  con- 
viction.   The  Queen  v.  Lalonde  (1805),  9  Can.  Cr.  Cas.  501   (Alta.). 

See  also  sees.  754,  1122^  1124  and  1129. 

1122.  No  writ  of  certiorari  shall  be  allowed  to  remove  any  Certiorari 
conviction  or  order  had  or  made  before  any  justice  if  the  de-  ^^  ^  ^**    , 
fendant  has  appealed  from  such  conviction  or  order  to  any  court  jg  taken, 
to  which  an  appeal  from  such  conviction  or  order  is  authorized 
by  law,  or  shall  be  allowed  to  remove  any  conviction  or  order 
made  upon  such  appeal    55-56  V.,  c.  29,  s.  887. 

Effect  of  appeal  proceedings  on  certiorari.'] — ^Where  an  appeal  was 
taken  from  a  summary  conviction  but  lapsed  because  of  the  failure  of  the 
magistrate  to  return  the  conviction,  a  superior  court  may  afterwards  issue 
a  certiorari  and  quash  the  conviction  notwithstanding  the  abortive  appeal 
and  Code  sec.  1122,  upon  the  ground  that  the  magistrate  had  deprived  the 
accused  of  a  reasonable  opportunity  of  making  their  defence  and  had  acted 
collusively  with  the  prosecutor.    Ex  parte  Cowan,  9  Can.  Cr.  Cas.  454. 

In  exceptional  cases  the  court  will  grant  a  certiorari  although  another 
mode  of  reviewing  the  conviction  is  provided  by  statute,  and  this  jurisdic- 
tion will  be  exercised  where  a  gross  perversion  of  justice  has  occurred 
through  the  misconduct  of  the  magistrate.  Ex  parte  Cowan,  9  Can.  Cr. 
Cas.  454,  36  N.6.R.  503. 

Where  an  appeal  has  been  taken,  the  question  of  jurisdiction  alone  is 
open  on  a  certiorari  thereafter.  R.  v.  Dunning  (1887),  14  O.R.  52;  R.  v. 
Homing,  8  Can.  Cr.  Cas.  268  (Ont.). 
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Certiorari  will  lie  in  respect  of  a  magistrate's  jurisdiction  upon  a  sum- 
mary conviction,  notwithstanding  sec.  1122  of  the  Code  and  the  service  of  a 
notice  of  appeal.  Johnston  v.  O'Reilly  (1906),  12  Can.  Cr.  Cas.  219 
(Man.). 

In  R.  V.  Starkey,  6  Man.  R.,  p.  689,  Taylor,  C.J.,  said:  "It  is  not 
necessary  for  the  applicant  to  shew  what  has  been  done  in  the  matter  of 
the  appeal.  Even  if  an  appeal  is  now  pending  and  being  proceeded  with, 
his  right  to  a  writ  of  certiorari  is  not  thereby  affected.  At  all  events,  it 
is  not  so  imless  the  question  of  jurisdiction  is  the  one  raised  on  the 
appeal."  And  in  R.  v.  Starkey,  7  Man.  R.  47,  a  case  in  which  notice  of 
appeal  had  been  given  before  applying  for  the  writ  of  certiorari  and 
abandoned,  the  same  judge  said:  "By  sec.  84  of  the  Summary  Convictions 
Act,  R.S.C.,  ch.  178,  'No  writ  of  certiorari  shall  be  allowed  to  remove  any 
conviction  or  order  had  or  made  before  any  justice  of  the  peace  if  the  de- 
fendant has  appealed  from  such  conviction  or  order  to  any  court  to  which 
an  appeal  from  such  conviction  or  order  is  authorized  by  law,'  but  it  seems 
still  open  to  the  defendant  to  maintain  the  present  proceeding  upon  any 
ground  which  impeaches  the  jurisdiction  of  the  magistrates."  See  also  R. 
V.  Montgomeryshire,  16  L.T.N.S.  290;  Paley  on  Convictions,  7th  ed.,  pp. 
368,  369. 

If  the  notice  of  appeal  be  void  for  irregularity,  certiorari  is  not  taken 
away.  R.  v.  Caswell  (1873),  33  U.C.Q.B.  303;  R.  v.  Becker  (1891),  20 
Ont.  R.  676. 

Even  where  an  appeal  is  pending,  a  certiorari  for  want  of  jurisdiction 
should  not  be  refused  unless  the  question  of  jurisdiction  is  being  raised  on 
the  appeal.    Re  Ruggles  (1902),  6  Can.  Cr.  Cas.  163  (N.S.). 

A  certiorari  may  be  granted  to  remove  a  summary  conviction  for  want 
of  jurisdiction  over  the  offence,  although  an  appeal  from  the  conviction 
had  been  taken  if  such  appeal  was  quashed  for  irregularity  due  to  the  de- 
fault of  the  magistrate  in  returning  the  deposit.  The  King  v.  Alford,  10 
Can.  Cr.  Cas.  61. 

Where  a  justice  of  the  peace  proceeded  with  a  charge  of  destroying  a 
line  fence  although  it  appeared  that  the  defendant  pulled  down  the  fence 
where  it  crossed  a  road  long  used  by  the  public  and  that  the  title  to  the 
land  was  therefore  in  question  and  the  magistrate's  jurisdiction  ousted, 
the  right  to  certiorari  is  not  taken  away  by  an  appeal  to  the  county  court 
being  entered  under  Code  sec.  749  for  the  county  court  had  no  jurisdiction 
to  rehear  a  case  in  which  there  was  no  jurisdiction  below.  Ex  parte  Roy 
(1907),  12  Can.  Cr.  Cas.  633  (N.B.). 

1128«  No  conviction  under  Part  XVII.  shall  be  quashed 
for  want  of  form  or  be  removed  by  certiorari  or  otherwise  into 
any  court  of  record ;  and  no  warrant  of  commitment  under  the 
said  Part  shall  be  held  void  by  reason  of  any  defect  therein,  if 
it  is  therein  alleged  that  the  person  has  been  convicted  and 
there  is  a  good  and  valid  conviction  to  sustain  the  same.  55-56 
v.,  c.  29,  s.  820. 

See  sec.  814. 


Conviction, 
etc.,  or  war- 
rant in 
other  cases. 


1124«  No  conviction  or  order  made  by  any  justice,  and 
no  warrant  for  enforcing  the  same,  shall,  on  being  removed 
by  certiorari,  be  held  invalid  for  any  irregularity,  informality 
or   insufficiency  therein,  if  the  court  or  judge  before  which 
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or  whom  the  question  is  raised,  upon  perusal  of  the  deposi- 
tions, is  satisfied  that  an  offence  of  the  nature  described  in  the 
conviction,  order  or  warrant,  has  been  committed,  over  which 
such  justice  has  jurisdiction,  and  that  the  punishment  imposed 
is  not  in  excess  of  that  which  might  have  been  lawfully  imposed 
for  the  said  offence :  Provided  that  the  court  or  judge,  where  Rectifying 
80  satisfied,  shall,  even  if  the  punishment  imposed  or  the  order  ®''*^'- 
made  is  in  excess  of  that  which  might  lawfully  have  been  im- 
posed or  made,  have  the  like  powers  in  all  respects  to  deal  with 
the  case  as  seems  just  as  are  by  section  seven  hundred  and  fifty- 
four  conferred  upon  the  court  to  which  an  appeal  is  taken  under 
the  provisions  of  section  seven  hundred  and  forty-nine, 

2.  Any  statement  which,  under  this  Act  or  otherwise,  would  Sufficiency 
be  sufficient  if  contained  in  a  conviction,  shall  also  be  sufficient  ^^  statement. 
if  contained  in  an  information,  summons,   order  or  warrant. 
55-56  v.,  c.  29,  s.  889. 

Certiorari  generally.'] — A  certiorari  is  an  orifi^inal  writ  issuing  out  of 
chancery,  or  the  King's  Bench,  directed  in  the  King's  name  to  the  judges 
or  officers  of  inferior  courts,  commanding  them  to  return  the  records  of  a 
cause  depending  before  them,  to  the  end  that  the  party  may  have  the  more 
8ure  and  speedy  justice  before  him,  or  such  other  justices  as  he  shall  as- 
sign to  determine  the  cause.    Bacon's  Abr.    "Certiorari"  title  ( a ) . 

A  certiorari  will  not  be  granted  where  the  applicant  has  been  convicted, 
but  not  sentenced.    Ex  parte  Collins  (1S99),  63  J.P.  809. 

Unless  there  is  express  statutory  warrant  for  the  application  of  the 
remedy  of  certiorari  in  cases  of  mere  administrative  proceedings,  there  is 
no  jurisdiction  to  entertain  it,  as  certiorari  is  a  proceeding  ordinarily 
applicable  to  judicial  acts  alone.  R.  v.  Watermen's  Company,  [1897]  1 
Q.B.  659;  R.  v.  Sharman,  [1898]  1  Q.B.  578;  R.  v.  Manchester  Justices, 
[1899]  1  Q.6.  571. 

A  town  council  which  has  passed  a  resolution  to  pay  informers,  other 
than  the  inspector,  the  costs  and  a  proportion  of  the  fine,  when  collected 
in  prosecutions  under  the  Canada  Temperance  Act,  does  not  thereby  exer- 
cise a  judicial  function.  Such  a  resolution  is  a  ministerial  or  legislative 
act  which  the  court  has  no  jurisdiction  to  review  or  quash.  Re  New 
Glasgow  (1897),  1  Can.  Cr.  Cas.  22  (N.S.). 

The  record  of  conviction  may 'be  said  generally  to  consist  of  two  adjudi- 
cations; the  one,  the  adjudication  of  guilt,  and  the  other  the  adjudication 
of  punishment ;  but  the  adjudication  of  guilt  cannot  be  quashed  in  part  and 
itand  good  for  the  residue.  McLennan  v.  McKinnon,  1  O.R.  219;  R.  v. 
Dunning,  14  O.R.  52. 

Certiorari  lies  in  every  case  where  there  is  a  judicial  act,  even  though 
not  by  a  "court"  strictly  so  called,  and  with  no  cause  depending.  R.  v. 
Woodhouse,  22  Times  L.R.  603. 

If  the  conviction  has  been  returned  to  the  clerk  of  the  peace  or  other. 
officer,  the  writ  of  certiorari  need  only  be  directed  to  the  officer  having  the 
custody  of  the  papers.    R,  v.  Frawley,  45  U.C.R.  231. 

Provincial  statutes  in  force  at  the  time  of  Confederation  in  1867  re- 
garding certiorari  in  criminal  matters,  remain  in  force  except  in  so  far  as 
they  have  been  repealed  by  or  are  inconsistent  with  Dominion  legislation. 
R.  V.  Marquis  (1903),  8  Can.  Cr.  Cas.  346  (Que.). 
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Where  a  defeoduit  applying  for  k  certiorari  knowi  that  the  iniiintc  of 
adjudication  purported  to  be  signed  b;  three  maKiitrates  he  ibould  aik  that 
the  writ  be  directed  to  all  of  them,  for  b^  directing  it  to  one  onlf  he  afflmii 
that  the  convietion  waa  made  by  one  justice  oiJy,  and  it  estopped  from 
taJiiDg  the  objection  that  it  waa  made  bv  three.  R.  v.  Smith  (1881),  41 
U.C.Q.B.  Hi. 

Where  there  are  several  convictions  for  assault  against  the  applicant 
and  others  the  rule  nisi  should  not  be  a  joint  rule  against  all  jointlr;  a 
separate  rule  should  be  taken  out  in  each  case.  Ez  puie  Land^  (IWO), 
36  C.L.J.  180   (N.B.). 

On  a  motion  for  a  certiorari  it  Is  necessary  to  pTodu,ce  a  copj  of  Uw 
proceedings  sought  to  be  removed.  £x  parte  Emmerson  (1895),  1  Can. 
Cr.  Cas.  156   (N.B.). 

It  is  the  duty  of  the  party  who  obtains  a  rule  to  have  the  papers  on 
which  it  was  granted  filed  in  the  clerk's  ofSce ;  and  where  this  bad  not  been 
done  an  order  nisi  for  a  certiorari  granted  at  chambers  was  discharged  bj 
the  court.    Ex  parte  Ryan  (1885),  24  N.B.R.  588. 

So  soon  aa  the  return  to  the  certiorari  has  been  filed  the  cause  is  in  tb* 
court,  and  the  motion  paper  and  the  rule  must  be  entitled  in  the  canse. 
R.  V.  Morton   (1867),  27  U.C.Q.B.  132. 

Objections  on, account  of  any  omission  or  mistalce  in  a  conviction  made 
by  a  magistrate  must  be  set  forth  in  the  rule  nisi  in  certiorari  proceedings, 
or  the  same  will  not  be  allowed.  R.  t.  Beale  (ISSfl),  1  Can.  Cr.  Cas.  £35 
(Man.). 

A  rule  nisi  for  a  writ  of  certiorari  under  British  Columbia  practies 
need  not  set  out  the  grounds  of  the  application  in  further  detail  than  is 
required  under  the  English  Crown  Office  Rules.  The  King  v.  McGregor 
10  Can.  Cr.  Cas.  313. 

Where  the  sentence  imposed  upon  a  summary  trial  by  consent  before  a 
city  stipendiary  magistrate  for  common  assault  was,  in  the  first  instance, 
three  months'  imprisonment  without  mention  of  hard  labour,  and  the 
minute  of  adiudieatipn  did  not  include  hard  labour,  a  formal  convietimi 
including  hard  labour,  is  invalid.    Ez  parte  Carmichael,  8  Can.  Or.  Cas.  IS. 

In  Bond  v.  Conmee,  16  O.R.  716,  16  Ont.  App.  R.  398,  a  paper  purport- 
ing to  be  a  conviction  signed  by  the  magistrates,  but  not  under  their  bmI 
was  returned  to  a  certiorari  issued  in  aid  of  a  habeas  corpus.  The  prisoner 
was  discharged,  the  so-called  conviction  being  a  nullity  as  it  was  not 
sealed.  It  was  held  in  an  action  brought  against  the  justices  that  a  new 
conviction  could  not  afterwards  be  returned  and  that  it  was  not  necessi  ~ 
that  the  unsealed  conviction  should  be  quashed  before  an  action  i 
brought. 

r  conviction  evidenced  only  by  a  memorandum  of  conviction 


returned  to  a  certiorari  may  be  auashed  although  no  formal  record  of  eco- 
vtetion  had  been  drawn  up  by  tW  n  ■  ■  •-  "  .».  ■  ..— ..  a 
Can.   Cr.  Cas.   218.   8  O.L.R.   24. 


vtetion  had  been  drawn  up  by  the'  magistrate.    R.  v.  Mancion   (1904),  S 


Certiorari  in  aid  of  habea*  corpus.] — See  note  to  aec.  1027. 

When  eertiorari  the  appropnale  remedy.) — An  appeal  is  the  creatnie 

of  the  statute  law  and  never  lies  unless  given  by  express  terms,  but  ths 

rule  with  respect  to  certiorari  is  the  very  reverse;  it  always  lies  unleM 

expressly  taken  away.     R.  v.  Todd,  1  Russ.  &  Ches.   (N.S.)    66;  B.  v. 

M.  Doug.  S63. 

Certiorari  and  not  appeal  is  the  appropriate  remedy  to  raise  the  que*- 
of  want  of  jurisdiction,  ez,  gr.,  whether  proper  service  has  been  made 
jurisdiction  over  the  person  acquired,  or  whether  the  justice  was  dis- 
itled  through  interest.  Re  Ruggles  (1902),  5  Can.  Cr.  Cas.  163.  35 
R,  57.    A  statutory  provision  taking  away  the  right  to  a  certiorari 
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does  not  deprive  the  superior  court  of  its  power  to  issue  the  writ  to  quash 
a  proceeding  on  the  ground  of  want  of  jurisdiction;  and  when  there  is  a 
defect  in  the  jurisdiction  of  justices  or  inferior  courts,  the  common  law 
right  of  certiorari  should  not  be  refused  merely  because  a  new  trial  might 
be  had  by  means  of  an  appeal.  Ibid.  Even  where  an  appeal  is  pending,  a 
certiorari  for  want  of  jurisdiction  should  not  be  refused  unless  the  question 
of  jurisdiction  is  being  raised  on  the  appeal.    Ibid. 

No  more  latitude  is  given  the  court  for  the  exercise  of  its  discretion  in 
granting  or  refusing  a  certiorari  than  in  respect  of  other  applications 
which  are  in  the  discretion  of  the  court.  Ee  Ruggles  (1902),  6  Can.  Cr. 
Cas.  163,  35  N.8.R.  67 ;  R.  v.  Whitehead,  Doug.  660 ;  R.  v.  Cambridgeshire, 
4  A.  &  £.  121;  R.  v.  Middlesex.  9  A.  &  £.  548;  Re  Blewett,  14  L.T.N.S.  598. 

Semble,  that,  whether  or  not  a  conviction  be  good  on  its  face,  the  court 
may  on  certiorari  go  into  the  facts,  where  the  right  of  appeal  to  the 
general  sessions  upon  both  law  and  fact  has  been  taken  away  by  statute. 
R.  V.  Hughes  (1898),  2  Can.  O.  Cas.  5. 

The  court  may  in  its  discretion,  refuse  a  certiorari  when  defendant  has 
pleaded  guilty,  and  there  was  a  right  of  appeal.  Ex  p.  Barbaric,  31 
^.B.R.  368. 

Certiorari  does  not  lie  to  bring  up  a  warrant  of  commitment  to  be 
quashed  upon  grounds  not  affecting  the  convictions  under  which  the  war- 
rant issued,  nor  will  the  court  quash  the  warrant  in  certiorari  proceedings 
in  which  the  conviction  is  also  brought  up,  if  the  conviction  itself  is  valid. 
The  proper  procedure  for  reviewing  upon  grounds  not  affecting  the  con- 
viction, the  validity  of  a  warrant  of  commitment  imder  which  the  accused 
is  in  custody,  is  by  way  of  habeas  corpus.  Ex  parte  Bertin,  10  Can.  Cr. 
Cas.  65. 

Where  there  is  a  right  of  review  by  other  process  a  certiorari  should 
not  be  granted  except  under  exceptional  circumstances.  Ex  parte  Young 
(1893),  32  N.B.R.  178. 

Where  there  is  a  right  of  appeal  from  a  summary  conviction,  and  it 
appears  upon  an  application  for  a  certiorari  to  bring  up  the  conviction  to 
be  quashed  that  the  ground  alleged  therefor  is  more  properly  the  subject 
of  an  appeal,  the  discretion  of  the  court  should  be  exercised  by  refusing 
the  certiorari.  R.  v.  Herrell  (No.  2)  (1899),  3  Can.  Cr.  Cas.  15  (Man.), 
per  Dubuc^  J. 

A  statute  enacting  that  no  conviction  shall  be  removed  by  certiorari 
does  not  deprive  the  court  of  jurisdiction  to  grant  the  writ  where  the 
magistrate  acted  without  jurisdiction.  R.  v.  Hoggard  (1870),  U.C.Q.6. 
152.  But  an  erroneous  finding  on  the  evidence  by  the  magistrate  it  not 
such  a  want  of  jurisdiction  as  warrants  the  issue  of  a  certiorari.  R. 
Y.  Wallace  (1883),  4  O.R.  127.  •  Ortiorari  cannot  issue  merely  for  the  pur- 
pose of  examining  and  weighing  the  evidence  which  was  before  the  magis- 
trate.   R.  V.  Sanderson  (1886),  12  O.R.  178. 

When  there  has  been  a  plain  excess  of  jurisdiction,  this  remedy  of  certi- 
orari would  be  accessible  even  if  a  statute  had  declared  that  certiorari 
should  not  issue,  because  that  prohibition  would  not  be  held  to  apply  where 
the  justices  had  entertained  a  matter  not  within  their  jurisdiction.  Hespe- 
ler  V.  Shaw   (1858),  16  U.C.Q.B.  104. 

Where  certiorari  is  taken  away  by  statute  the  court  will  not  look  into 
the  evidence  to  see  if  the  date  of  the  offence  proved  is  subsequent  to  the 
date  stated  in  the  conviction,  provided  the  magistrate  had  jurisdiction  by 
virtue  of  a  good  information  and  summons.  Ex  p.  Sarah  McKinnon 
(1897),  33  C.L.J.  603  (N.B.). 

Even  though  a  statute  purports  to  take  away  the  right  to  certiorari, 
it  may  be  granted  where  there  has  been  improper  conduct  of  the  magistrate 
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or  the  fundamental  principle  entitling  the  narty  to  a  Mr  trial  has  been 
overlooked.    Re  Sing  Kee  (1901),  5  Can.  Cr.  Gas.  86  (B.C.). 

Where  the  same  court  has  jurisdiction  both  in  appeal  and  upon  certi- 
orari and  a  summary  conviction  has  been  transmitted  by  the  magistrate 
and  filed  in  such  court  undfer  Code  sec.  757,  the  writ  of  certiorari  cannot 
be  dispensed  with  for  the  purposes  of  a  motion  to  quash  the  conviction. 
The  King  v.  Gehrke,  11  Can.  Cr.  Cas.  109. 

The  superior  court  of  the  Province  of  Quebec  has  jurisdiction  to  review 
by  certiorari  any  decision  rendered  by  a  justice  of  the  peace  in  a  criminal 
matter.    Leonard  v.  Pelletier  (1903),  9  Can.  Cr.  Cas.  19. 

But  a  writ  of  certiorari  will  not  be  granted  to  review  the  judgment  of 
the  recorder's  court  in  the  Province  of  Quebec  where  the  law  permits  an 
appeal  from  such  judgment.  O'Shaughnessy  v.  Montreal  (1904),  9  Can. 
Cr.  Cas.  44. 

Application  by  Crown.'] — A  writ  of  certiorari  may  be  claimed  by  the 
Crown  as  a  matter  of  right  on  application  of  the  Attorney-General  without 
the  production  of  any  affidavit.  Re  Ruggles  (1902),  5  Can.  Cr.  Cas.  163, 
35  N.S.R.  57. 

Statutory  notice  to  justice8.'\ — The  Imperial  statute,  13  Geo.  II.,  ch.  8, 
sec.  5,  is  in  force  in  British  Columbia,  and  six  days'  previous  notice  of  the 
motion  for  a  certiorari  must  be  given  to  the  justices;  and  a  rule  nisi  for 
a  certiorari  made  returnable  six  days  or  more  after  service  thereof  is  not 
a  sufficient  compliance  with  the  statute.  Re  Plunkett  (1895),  1  Can.  Cr. 
Cas.  365. 

By  that  Act  it  is  provided  as  follows: 

(6)  And  for  the  better  preventing  vexatious  delays  and  expense,  oc^- 
sioned  by  the  suing  forth  writs  of  certiorari,  for  the  removal  of  convic- 
tions, judgments,  orders  and  other  proceedings  before  justices  of  the  peace, 
be  it  further  enacted  by  the  authority  aforesaid  that  from  and  after  the 
twenty- fourth  day  of  June,  which  shall  be  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  forty,  no  writ  of  certiorari  shall  be  granted, 
issued  forth  or  allowed  to  remove  any  conviction,  judgment,  order  or  other 
proceedings  had  or  made  by  or  before  any  justice  or  justices  of  the  peace 
of  any  county,  city,  borough,  town-corporate,  or  liberty,  or  the  respective 
general  or  quarter-sessions  thereof,  unless  such  certiorari  be  moved  or  ap- 
plied for  within  six  calendar  months  next  after  such  conviction,  judgment, 
order  or  other  proceeding  shall  be  so  had  or  made,  and  unless  it  be  duly 
proved  upon  oath  that  the  sai(i  partv  or  parties  suing  for  the  same  hath 
or  have  given  six  days'  notice  thereof  in  writing  to  the  justice  or  justices, 
or  to  two  of  them  (if  so  many  there  be)  by  and  before  whom  such  convic- 
tion, judgment,  order,  or  other  proceeding  sha]l  be  so  had  or  made,  to  the 
end  that  such  justice  or  justices  or  the  parties  therein  concerned,  may  shew 
cause,  if  he  or  they  shall  so  think  fit,  against  the  issuing  or  granting  such 
certiorari. 

The  effect  of  the  statute  13  Geo.  IT.,  ch.  18,  sec.  6,  is  to  imperatively 
require  that  six  days'  notice  shall  be  given,  and  to  make  the  giving  of  it  a 
condition  precedent  to  the  issuing  of  the  writ,  and  the  convicting  justices 
are  not  driven  to  make  an  independent  anolication  to  quash  the  certiorari 
for  the  want  of  such  notice,  but  can  set  up  the  defect  in  answer. to  the 
rule  nisi  obtained  by  the  defendant  to  quash  the  conviction.  R.  v,  McAUan 
(1880),  45  U.C.R.  402,  406. 

The  reason  for  giving  the  magistrate  notice  of  the  application  for  a 
certiorari  is  that  he  is  exposed  to  an  action  if  the  conviction  should  be 
quashed.    R.  v.  Peterman   (1864),  23  U.C.Q.B.  516. 

It  is  not  necessary  to  serve  notice  of  motion  for  a  certiorari  to  remove 
a  conviction  on  the  private  prosecutor;  he  has  nothing  to  do  with  this  pro- 
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ceeding;  if  the  writ  be  granted  he  will  then  be  served  with  a  rule  nisi;  it 
is  that  alone  with  which  he  is  interested.  Re  Lake  (1877),  42  U.C.Q.B. 
206;  R.  V.  Murray  (1867),  27  U.C.Q.B.  134. 

An  affidavit  of  service  of  notice  of  motion  for  a  certiorari  to  remove 
ft  conviction  made  by  justices  of  the  peace  was  held  insufficient  in  that  it 
did  not  identify  the  justices  served  as  the  convicting  justices,  but  as  the 
time  for  moving  for  the  certiorari  had  not  expired,  the  applicant  was  al- 
lowed to  amend  his  affidavit  in  this  respect.  Re  Lake  (1877),  42  U.C.Q.B. 
206. 

Qwuhing  the  certiorari.'] — Where  it  is  desired  to  take  objection  to  some 
irregularity  in  obtaining  the  allowance  of  the  certiorari  or  to  the  issue  of 
the  writ  itself,  the  proper  course  is  to  move  to  quash  the  writ  or  the 
aUowance  of  it  and  not  to  shew  the  defect  as  cause  against  quashing  a  bad 
conviction.  R.  v.  Hoggard  (1870),  30  U.C.Q.B.  152.  This  is  in  order  that 
the  court  may,  if  it  sees  fit,  direct  an  amendment. 

In  shewing  cause  to  a  r.ule  nisi  to  quash  a  conviction,  objection  may  be 
taken  to  the  regularity  of  the  certiorari,  and  a  separate  application  to 
supersede  it  need  not  be  made.  Where,  therefore,  on  an  application  made 
after  notice  to  the  convicting  justices  for  a  rule  for  a  certiorari  the  rule 
was  refused,  and  on  a  subsequent  ex  parte  application  on  the  same  material 
the  rule  was  obtained,  it  was  held  that  the  notice  of  the  first  application 
would  not  enure  to  the  benefit  of  the  defendant  on  his  second  application, 
and  that  the  certiorari  was  irregularly  obtained  for  want  of  notice  to  the 
convicting  justices;  and  a  rule  to  quash  the  conviction  was  therefore  dis- 
charged.   R.  V.  McAllan  (1880),  45  U.C.Q.B.  402. 

When  a  whole  term  has  elapsed  without  objection  being  made  after  the 
case  has  been  brought  up,  a  preliminary  objection  is  then  too  late.  R.  v. 
Basingstoke  (1840),  10  L.J.M.C.  28;  R.  v.  Whittaker  (1894),  24  Ont. 
R.  437. 

Where  the  objection  to  the  allowance  of  the  certiorari  is  a  substantial 
one,  and  the  conviction  not  manifestly  bad,  there  is  no  reason  why  the 
party  should  be  precluded  from  raising  it  on  the  return  of  the  rule  to 
quash  the  conviction,  instead  of  being  driven  to  incur  the  expense  of  a 
special  motion  to  quash  the  allowance.  Where,  on  the  other  hand,  the 
objection  is  of  a  trivial  or  merely  technical  character  (R.  v.  Hoggard,  30 
U.C.Q.B.  152),  the  party  may  well  be  told  that  he  would  not  be  heard  to 
raise  it  except  in  a  strictly  formal  and  technical  way;  and  a  fortiori  of 
the  conviction  was  clearly  bad  and  must  inevitably  be  quashed,  for  in  that 
case  the  recognizance  would  be  of  no  avail  to  the  respondent.  R.  v.  Guff 
(1882),  46  U.C.Q.B.  566. 

In  Nova  Scotia  where  no  step  has  been  taken  within  a  year  a  rule 
absolute  in  the  first  instance  will  be  granted  to  quash  a  certiorari.  R.  v. 
Renes  (1884),  17  N.S.R.  87  (following  City  of  Halifax  v.  Vibert,  3  R.  & 
C.  54). 

Where  a  party  obtaining  an  order  nisi  for  a  certiorari  was  directed  by 
the  judge  to  serve  the  prosecutor  with  copies  of  his  affidavits  and  grounds 
on  which  the  order  was  granted  but  neglected  to  do  so,  the  order  was  dis- 
charged.   Ex  parte  Doherty  (1887),  26  N.B.R.  390. 

A  writ  of  certiorari  not  signed  by  the  prothonotary  will  be  quashed. 
R.  V.  Ward   (1888),  21  N.S.R.  19. 

The  court  has  the  power  to  set  aside  any  of  its  process  improvidently 
issued,  and  a  writ  of  certiorari  may  be  superseded  by  the  court  of  it  a  own 
motion  if  the  proceedings  are  not  a  proper  subject  for  certiorari  although 
the  motion  for  the  writ  was  not  opposed  and  no  motion  to  quash  had  been 
made.    Rex  ex.  rel.  Corbin  v.  Peveril  (1903),  36  N.S.R.  275. 

Preliminary  objections  to  a  writ  of  certiorari  removing  a  conviction 
must  be  raised  promptly,  and  objections  to  matters  of  form  in  the  certi- 
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orari  proceedings  will  not  be  entertained  on  the  motion  to  quash  the  eon- 
▼iction  when  three  months  have  elapsed  since  the  return,  without  a  sub- 
stantive motion  being  made  to  quash  the  writ.    Reg.  v.  Davidson  (1900), 

6  Can.  Cr.  Cas.  117. 

Where  an  order  nisi  to  quash  a  conviction  has  been  issued,  but  before 
service  of  same  upon  the  informant  the  latter  died,  the  proceedings  do  not 
lapse  and  can  be  properly  continued  by  serving  the  magistrates.  R.  v. 
Fitzgerald  (1898),  1  Can.  Cr.  Cas..  420  (Out.). 

Where  an  application  for  a  writ  of  certiorari  has  been  dismissed,  the 
court  will  not  entertain  another  application  for  the  same  purpose,  although 
the  first  was  dismissed  on  a  preliminary  objection.    R.  v.  Geiser  (No.  2), 

7  Can.  Cr.  Cas.  172,  9  B.C.R.  503. 

Return  to  certiorari.] — The  return  to  the  court  by  a  convicting  magis- 
trate under  a  certiorari  is  conclusive,  and  the  court  cannot  go  behind  it 
R.  V.  Strachan   (1870),  20  U.C.CP.  182. 

Where  the  first  conviction  drawn  up  and  filed  with  the  clerk  of  the 
peace  was  thought  to  be  erroneous,  and  the  justices  drew  up  and  returned 
an  amended  one,  such  amendment  not  being  an  amendment  of  the  adjudi- 
cation of  punishment,  but  merely  of  the  proceeding  by  which  the  payment 
of  the  fine  adjudicated  was  to  be  enforced,  it  was  held  that  the  first  con- 
viction was  amendable  and  that  the  amended  conviction  ought  not  to  be 
quashed.    R.  v.  Menary  (1890),  19  Ont.  R.  691. 

A  summary  conviction  which  illegally  imposes  imprisonment  with  hard 
labour  in  default  of  payment  of  the  fine,  may  be  amended  at  any  time  be- 
fore it  is  acted  upon,  by  the  return  of  an  amended  conviction  omitting  the 
words  "with  hard  labour"  but  in  other  respects  conforming  to  the  adjudi- 
cation. Such  an  amended  conviction  may  be  returned  in  answer  to  certi- 
orari process  although  the  first  conviction  has  been  transmitted  by  the 
magistrate,  pursuant  to  a  statutory  requirement,  to  the  court  to.  which 
an  appeal  might  be  taken  therefrom.  R.  v.  McAnn  (1896),  3  Can.  Cr. 
Cas.  110   (B.C.). 

A  motion  to  quash  the  return  to  a  certiorari  will  not  be  heard  until 
after  th^  disposal  of  a  pending  appeal  from  the  order  granting  certiorari. 
R.  V.  Hurlburt,  26  N.S.R.  123,  2  Can.  Cr.  Cas.  331. 

Justice's  findings  of  fact,'] — Findings  of  fact  by  the  magistrate  are  not 
open  to  review  on  motion  to  quash  conviction  in  certiorari  proceedings,  if 
there  was  evidence  from  which  he  micrht  draw  the  conclusion  he  did.  £x 
parte  Coulson  (1895),  1  Can.  Cr.  Cas.  31   (N.B.). 

But  a  conviction  cannot  be  sustained  without  any  evidence.  The  evi- 
dence required  to  support  it  is  that  which  the  court  can  see  does  and  may 
reasonably  support  it.  If  there  be  evidence  which  may  support  it,  if 
considered  in  one  view,  the  conviction  will  be  maintained,  although  the 
magistrate  has  formed  an  opinion  very  different  from  that  which  the  coiart 
would  have  formed,  or  although  the  coiirt  may  think  the  magistrate  has 
come  to  a  wrong  conclusion.  Per  Wilson,  J.,  in  R.  v.  Howarth  (1873),  33 
U.C.Q.B.  537.  549. 

In  Nova  Scotia  it  is  held  that  the  court  cannot  entertain  an  objeetioB 
that  the  magistrate  erroneously  found  a  fact  which,  though  essmtial  to  the 
validity  of  his  order,  he  was  competent  to  try.  R.  v.  Walsh  (1897),  33 
C.L.J.  537  (N.S.) ;  R.  v.  McDonald,  19  N.S.R.  336,  reversed. 

In  the  Ontario  case  of  R.  v.  Howarth,  the  defendant,  a  druggist  of 
Toronto,  sold  five  cents'  worth  of  peppermint  lozenges  at  his  shop  on  a 
Sunday.  The  purchaser  did  not  ask  for  them  as  medicine,  he  had  no 
doctor's  certificate,  and  he  was  asked  no  questions.  It  was  shewn  that 
peppermint  lozenges  were  generally  kept  and  sold  by  druggists  as  medicine. 
Defendant  having  been  convicted  on  this  evidence  under  C.S.U.C.,  ch.  104, 
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and  fined,  the  conviction  was  removed  by  certiorari.  It  was  held  that  the 
finding  of  the.  magistrate  as  to  whether  the  lozenges  were  or  were  not 
medicine  was  subject  to  review  by  the  court.  R.  v.  Howarth  (1873),  33 
U.C.Q.B.  637. 

It  was  held  by  the  Queen's  Bench  Division  in  Ontario  that  a  conviction 
bad  on  its  face  for  uncertainty  should  be  amended  by  the  court  to  which 
removed  by  certiorari,  only  when  such  court  can  conclude  on  the  evidence 
that  an  offence  is  thereby  proved.  R.  v.  Coulson  (1893),  1  Can.  Cr.  Gas. 
114   (Out.) ;  24  Out.  R.  246. 

But  in  a  subsequent  case  of  R.  v.  Coulson  (1896),  27  Ont.  R.  59,  the 
same  defendant,  coming  before  the  Common  Pleas  Division,  dissent  was 
expressed  from  the  judgment  above  reported  of  the  Queen's  Bench  Divisional 
Court.  In  the  opinion  of  the  common  pleas  judges  the  evidence  should  be 
looked  at,  when  the  proceedings  are  removed  by  certiorari,  in  order  to  see 
if  there  was  any  evidence  whatever  to  sustain  the  magistrate's  finding,  even 
if  no  defect  appeared  on  the  face,  of  the  conviction;  and  if  there  was  any 
evidence  of  that  character  the  court  should  not  review  all  the  evidence 
or  find  as  to  the  propriety  of  the  magistrate's  conclusion.  R.  v.  Coulson 
(1896),  27  Ont.  R.  69. 

Where  a  summary  conviction  is  not  on  ite  face  defective,  and  the  jus- 
tice had  general  jurisdiction  over  the  subject  matter,  the  adjudication  in- 
volved in  the  merits  of  the  case,  on  the  facte  as  distinguished  from  col- 
lateral facte  upon  which  the  justice's  jurisdiction  depends,  is  not  reviewable 
on  certiorari.    R.  v.  Beagan  (No.  1)   (1902),  6  Can.  Cr.  Cas.  64  (N.S.). 

An  adjudication  by  a  tribunal  having  jurisdiction  over  the  subject  mat- 
ter is,  if  no  defecte  appear  on  the  face  of  it,  to  be  taken  as  conclusive  of 
the  facts  therein  stated;  and  the  court  will  not  on  certiorari  quash  an  ad- 
judication upon  the  ground  that  the  fact,  however  essential,  has  been  er- 
roneously found.    The  Queen  v.  "The  Troop,"  29  Can.  S.C.R.,  p.  673. 

Lesser  punishment,'] — The  fact  that  the  punishment  imposed  is  less  than 
that  which  the  law  assigns  will  not  invalidate  the  conviction.  Code  sec. 
1125. 

Where  a  statute  imposes  a  definite  penalty  for  an  offence,  a  summary 
conviction  awarding  a  lesser  fine  and,  in  default  of  payment,  a  lesser  term 
of  imprisonment  tna)i  that  specified,  is  bad  and  must  be  quashed  in  a 
ease  to  which  Code  sees.  1124  and  1125  do  not  apply.  The  King  v.  Hostyn, 
9  Can.  Cr.  Cas.  138. 

'Negativing  ewoeptions,'] — The  omission  to  negative  circumstances  the 
existence  of  which  would  make  the  act  complaint  of  lawful,  will  not  in- 
validate a  conviction,  whether  such  circumstances  are  stated  by  way*  of 
exception  or  otherwise  in  the  section  under  which  the  offence  is  laid  or 
are  steted  in  a  separate  section.    Code  sec.  1125. 

The  like  powers  as  upon  an  appeal.'] — Notwithstanding  any  defect  in 
the  conviction  or  order,  and  notwithstending  that  the  punishment  imposed 
or  the  order  made  may  be  in  excess  of  that  which  might  lawfully  have 
been  imposed  or  made,  the  court  is  to  hear  and  determine  the  charge  or 
complaint  on  which  such  conviction  or  order  has  been  had  or  made,  upon 
the  merite,  and  may  confirm,  reverse  or  modify  the  decision  of  the  justice, 
or  may  make  such  other  conviction  or  order  in  the  matter  as  the  court 
thinks  just,  and  may  by  such  order  exercise  any  power  which  the  justice 
miffht  have  exercised,  and  may  make  such  order  as  to  coste  to  be  paid  by 
either  party  as  it  thinks  fit.    Code  sec.  754. 

Under  sec.  1124  amendments  ought  only  to  be  made  where  the  court  or 
judge  is  satisfied  from  the  depositions  that  if  trying  the  defendant  in  the 
first  instance,  the  court  or  judge  would  upon  that  evidence  have  convicted. 
R.  V.  Law  Bow  (1903),  7  Can.  Cr.  Cas.  468. 
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Where  upon  the  return  to  a  writ  of  certiorari  the  court,  upon  penual 
of  the  depositions,  has  no  doubt  as  to  the  commission  of  the  offence  for 
which  the  defendant  has  been  tried  and  convicted,  but  the  conyiction  is 
defective  in  awardin^ir  a  longer  term  of  imprisonment  than  the  statute 
permits,  the  court  has  power  to  amend  the  conviction  by  reducing  the 
term  to  the  statutory  limit.  The  merits  of  the  defence  as  disclosed  by 
the  depositions  may  be  enquired  into  upon  the  motion  to  amend,  but  the 
reference  in  sec.  1124  to  the  procedure  on  appeals  from  summary  convic- 
tions does  not  imply  that  there  shall  be  a  trial  de  novo  for  the  purpose 
of  fixincr  an  appropriate  punishment.  R.  v.  McKenzie  (1907),  12  Can.  Cr. 
Cas.  435   (N.S.). 

Territorial  jurisdiction  of  magistrate,] — Upon  a  motion  for  a  rule  nisi 
to  quash  a  summary  conviction  of  the  defendant  by  a  stipendiary  magis- 
trate for  selling  liquor  without  a  license: — Held,  that  although  the  ecm- 
viction  did  not  shew  on  its  face  that  the  offence  was  committed  at  a  place 
within  the  territorial  jurisdiction  of  the  magistrate,  yet,  as  the  warrant 
for  the  defendant's  apprehension,  which  was  returned  upon  certiorari, 
shewed  the  complaint  to  be  that  the  defendant  sold  liquor  at  a  place  with- 
in the  magistrate's  jurisdiction,  and  it  was  to  be  inferred  that  the  evidence 
returned  was  directed  to  that  complaint,  sufficient  appeared  to  satisfy  the 
court  that  an  offence  of  the  nature  described  in  the  conviction  was  com- 
mitted, over  which  the  magistrate  had  jurisdiction,  and  therefore  the  con- 
viction should  not,  having  regard  to  sec.  1124  of  the  Criminal  Code  be 
held  invalid.    R.  v.  McGregor,  26  O.R.  116,  2  Can.  Cr.  Cas.  410. 

Where  it  does  not  appear  upon  the  face  of  the  conviction  that  the  of- 
fence was  committed  within  the  territorial  jurisdiction  of  the  convicting 
justices  but  it  is  clear  upon  the  depositions  that  such  was  the  fact,  the 
defect  will  be  cured  by  sec.  1124.    R.  v.  Perrin  (1888),  16  O.R.  446. 

Amending  conoiction.'] — The  effect  of  sees.  754  and  1124  of  the  Code  now 
is  that,  if  satisfied  upon  perusal  of  depositions  that  an  offence  of  the  nature 
described  in  the  conviction  has  been  committed,  the  court  may  hear  and 
determine  the  charge  upon  the  merits  as  disclosed  by  the  depositions  re- 
turned in  the  certiorari,  and  may  vary,  confirm,  reverse  or  modify  the 
decision  of  the  justice  or  may  make  such  other  order  as  they  think  just, 
and  may  by  such  order  exercise  any  power  which  the  justice  might  have 
exercised;  and  the  conviction  or  order  shall  have  the  same  effect  and  may 
be  enforced  in  the  same  manner  as  if  it  had  been  made  by  the  justice,  or  it 
may  be  enforced  by  the  process  of  the  court  itself.  R.  v.  Murdock  (1900), 
4  Can.  Cr.  Cas.  82  (Out.  C.A.).  The  conviction  may  be  amended  whether 
brought  up  by  certiorari  in  aid  of  habeas  corpus,  or  on  motion  to  quash 
the  conviction.     Ibid. 

Where  the  defendant  was  convicted  of  an  offence  under  the  Indian  Act 
and  was  ordered  to  be  imprisoned  therefor  for  the  maximum  period  per- 
mitted by  the  statute,  viz.,  six  months,  and  was  also  fined  $50,  to  be  levied 
by  distress,  followed  by  imprisonment  for  six  months  in  default  of  suffi- 
cient distress,  the  court  may  amend  the  latter  to  conform  to  Code  sec. 
739  by  changing  it  to  imprisonment  for  the  further  term  of  three  months 
only  and  for  non-payment  simply,  unless  the  fine  and  costs  ascertained  by 
the  order  be  sooner  paid.  R.  v.  Murdock  (1900),  4  Can.  Cr.  Caa.  82 
(Out.). 

Defects  curable.] — Where  a  perusal  of  the  depositions  returned  on 
certiorari  satisfies  the  court  that  an  offence  was  committed  as  stated  in  the 
conviction  and  of  the  date  and  place  of  same  which  had  not  been  stated  in 
the  conviction,  the  irregularity  in  not  stating  such  date  and  place  is  cured 
by  Code  sec.  1124  unless  an  excessive  punishment  has  been  imposed  by  the 
magistrate.    The  King  v.  Lewis,  6  Can.  Cr.  Cas.  499. 
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A  summary  conviction  is  not  necessarily  bad  because  the  particular  part 
of  the  county  in  which  the  offence  was  committed  is  not  specified,  provided 
the  offence  is  stated  to  have  been  committed  in  the  county  and  the  con- 
victing magistrate  had  jurisdiction  throughout  the  whole  county.  R.  v. 
Meikleham,  10  Can.  Gr.  Gas.  382^  11  O.L.R.  366. 

A  summary  conviction  purporting  to  be  under  the  Ontario  Liquor  Li- 
cense Law  for  unlawfully  allowing  liquor  to  be  sold  (which  is  not  in  terms 
an  offence  under  the  statute)  may  be  amended,  if  the  evidence  warrants 
it,  so  as  to  make  it  a  conviction  for  selling  without  a  license.  Such  an 
amendment  is  permissible  under  sec.  1124  of  the  Griminal  Gode  made  ap- 
plicable to  prosecutions  under  Ontario  laws  by  provincial  enactment.  The 
King  V.  Meikleham,  10  Gan.  Gr.  Gas.  382,  11  O.L.R.  366. 

A  conviction  which  varies  from  the  minute  of  adjudication  in  omitting 
to  provide  for  the  payment  of  the  costs  and  charges  of  the  distress,  in  tl^e 
event  of  the  defendant  being  imprisoned  for  non-payment,  may  be  amended 
if  the  costs  of  the  distress  are  not  in  the  discretion  of  the  magistrate.  Ex 
parte  Gonway   (1892),  31  N.B.R.  406. 

An  omission  to  state  scienter  of  the  accused  will  not  invalidate  a  con- 
viction if  the  court  upon  perusal  of  the  depositions  is  satisfied  that  an 
offence  of  the  nature  described  in  the  conviction  has  been  committed.  R. 
V.  Grandall    (1896),  27  Ont.  R.  63. 

Where  it  Hoes  not  appear  upon  the  face  of  the  conviction  that  the  offence 
was  committed  within  the  territorial  jurisdiction  of  the  convicting  justices 
but  it  is  clear  upon  the  depositions  that  such  was  the  fact,  the  defect  will 
be  cured  by  this  section.     R.  v.  Perrin   (1888),  16  O.R.  446. 

But  the  powers  of  amendment  conferred  by  this  section  do  not  apply 
where  there  is  an  inherent  defect  in  procedure  which  has  deprived  the 
accused  of  a  fair  trial,  ex  gr.,  a  view  of  the  locus  in  quo  taken  by  the 
magistrate  in  the  absence  of  the  parties.  Re  Sing  Kee  (1901),  5  Gan.  Gr. 
Gas.  86    (B.G.). 

To  authorize  the  amendment  of  a  conviction  under  this  section  the 
court  or  judge  must  from  the  depositions  be  satisfied  that,  if  trying  the 
defendant  in  the  first  instance,  the  court  or  judge  would  have  convicted 
upon  that  evidence.    R.  v.  Herrell  (1898),  1  Gan.  Gr.  Gas.  510  (Man.). 

Notwithstanding  that  the  conviction  is  irregular,  the  court  may  adjudi- 
cate de  novo  on  the  evidence  given  before  the  magistrate;  but  the  court 
should  not  amend  a  conviction  if  in  so  doing  it  has  to  exercise  the  dis- 
cretion of  the  magistrate.  R  v.  Whiffin  (1900),  4  Gan.  Gr.  Gas.  141 
(N.W.T.);  Ex  p.  Nugent  (1896),  1  Gan.  Gr.  Gas.  126. 

Defects  not  curable.] — The  omission  of j  the  word  "knowingly"  from  both 
the  information  and  the  conviction  in  a  prosecution  under  the  Alien  Labour 
Statutes  is  a  matter  of  substance  and  not  a  mere  matter  of  form,  and  the 
defect  is  not  curable  upon  certiorari  as  an  "irregularity,  informality  or 
insufficiency"  under  Gode  sec.  1124.  The  King  v.  Hayes,  6  Gan.  Gr.  Gas. 
367,  6  O.L.R.   198. 

Semble,  a  conviction  containing  an  adjudication  far  in  excess  of  that 
which  might  lawfully  have  been  imposed  will  not  be  amended  upon  certio- 
rari.   Leonard  v.  Pelletier,  (Que.),  9  Gan.  Gr.  Gas.  19  (Que.). 

It  is  essential  in  a  conviction  of  a  sailor  under  the  Ganada  Shipping 
Act  for  continued  wilful  disobedience  to  state  that  the  act  charged  was 
vrilfuUy  committed,  and  the  omission  to  do  so  is  fatal  to  the  validity  of 
the  conviction.  The  delect  is  not  cured  by  stating;  the  offence  in  the  con- 
viction to  be  "unlawful" 'disobedience.  R.  v.  Bridges  (1907),  12  Gan.  Gr. 
Gas.  648.  13  B.G.R.  67. 

A  summary  conviction  is  invalid  if  it  awards  one  fine  against  three 
persons  for  their  separate  acts.  Gaul  v.  Ellice  (1902),  6  Gan.  Gr.  Gas. 
16  (Ont.). 
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When  neither  the  convjction  nor  the  evidence  shew  that  the  offence 
took  place  within  the  justice's  territorial  jurisdiction  the  conviction  «ill 
be  quashed.     E.  v.  Young,  5  O.K.  184   (a). 

Certiorari  for  want  of  juritdiction.] — A  statute  enactinj;  that  no  con- 
viction shall  be  removed  by  certiorari  does  not  deprive  the  court  of  jurit- 
diction to  grant  the  writ  where  the  magistrate  acted  without  jurisdiction. 
E.  ».  Hoggard    (1870),  30  U.C.Q.B.   152. 

An  erroneous  finding  on  the  evidence  by  the  magistrate  is  not  such  a 
want  of  jurisdiction  as  warrants  the  issue  of  a  certiorari.  R.  v.  WalUoe 
(1S83),  4  O.R.  127.  That  case  is  a  clear  amrmance  of  the  view  that  certi- 
orari cannot  issue  merely  for  the  purpose  of  examining  and  weighing  the 
evidence  which  was  before  the  magistrate.  Per  Osier,  JA.,  in  R.  v.  Sand- 
erson  (1883),  12  O.R.  178. 

When  there  has  been  a  plain  excess  of  jurisdiction,  this  remedy  of  oertio- 
rari  would  be  accessible  even  if  a  statute  had  declared  that  certiorari 
should  not  issue,  because  that  prohibition  would  not  be  held  to  apply  where 
the  justices  bad  entertained  a  matter  not  within  their  jurisdiction.  Ees- 
peler  v.  Shaw    (1858),  16  U.C.Q.B.  104. 

Where  certiorari  is  taken  away  by  statute  the  court  will  not  look  into 
the  evidence  to  see  if  the  date  of  the  offence  proved  is  subsequent  to  the 
date  stated  in  the  conviction,  provided  the  magistrate  had  jurisdiction  I? 
virtue  of  a  good  information  and  summons.  Ex  p.  Sarah  McKinnon  (1807), 
33  C.L.J.  503    (N.B.). 

Even  thoueh  t.  statute  purports  to  take  away  the  right  to  certiorari,  it 
may  be  granted  where  there  has  been  improper  conduct  of  the  magistrate 
or  the  fundamental  principle  entitling  the  party  to  a  fair  trial  has  been 
overlooked.    Re  Sing  Kee   (1901),  5  Can.  Cr.  Caa.  88    (B.C.). 

The  improper  refusal  of  the  magistrate  to  allow  the  defendant  to  give 
evidence  is  a  matter  going  to  the  jurisdiction.  Ex  p.  Legcre,  27  N.B.R. 
202. 

Recognizance  on  certiorari.] — See  sec.  1120. 

Order  of  protection  to  justiet».\ — See  sec   1131. 

Cottt  wKere  amended  oontiiofvon  returned.] — Where  the  only  record  of 
conviction  produced  before  the  institution  of  certiorari  proceedings  to  quash 
the  same  is  bad,  and  a  valid  amended  conviction  is  produced  in  such  pro- 
ceedinga,  the  costs  of  opposing  the  motion  to  quash  should  not  be  awarded 
against  the  applicant.  R.  v.  McAnn  (1896)  3  Can.  Cr.  Cas.  110  (B.C.); 
R,  V.  Whiffin   (1900),  4  Can.  Cr.  Cas.  141    (N.W.T.), 

Co»t»  on  certiorari  in  Oniario.]— By  rule  of  court  in  Ontario,  it  is 
declared  that  subject  to  the  express  provisions  of  any  statute  heretofore 
or  hereafter  passed,  the  costs  of  and  incidental  to  proceedings  for  on  in 
relation  to  the  quashing  of  convictions  or  orders  shall  be  in  the  discretion 
of  the  court  or  judge  and  the  court  or  judge  shall  have  full  power  to  de- 
termine by  whom  and  to  what  extent  the  costs  shall  be  paid.  Ontario 
rule  1241  published  in  Canada  Gazette,  2  July,  1904.  But  see  note  to  sec. 
676. 

Apart  from  any  effect  which  that  rule  of  court  may  have  under  the 
e.  as  to  which  see  sec.  S78,  the  court  has  no  jurisdiction  in  Ontario 
ward  costs  in  a  criminal  matter  against  the  prosecutor. 
Tases  in  which  costs  have  been  given  against  an  unsuccessful  apnlicant 
a  writ  of  certiorari  or  to  quash  are  to  be  distinguished,  for  in  such 
s  the  court  has  jurisdiction  to  give  costs  against  the  applicant,  either 
use  of  the  recognizance  which  he  has  entered  into  to  pay  the  costs, 
f  the  inherent  power  which  the  court  posseasea  to  give  costs  *b  a  pun- 
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ishment  for  erroneously  putting  the  jurisdiction  of  the  court  in  motion. 
R.  V.  Bennett  (1902),  6  Can.  Cr.  Cas.  459;  R.  v.  Crandall,  27  Ont.  R. 
63;  R.  V.  Somers,  1  Can.  Cr.  Cas.  46.  This  is  in  conformity  with  the 
English  practice  on  the  general  question  of  costs  on  moving  absolute  a 
rule  nisi  for  a  certiorari  in  a  criminal  matter,  which  appears  in  the  re- 
port of  R.  V.  Parlby  (1889),  6  Times  L.R.  37.  And  see  London  County 
Council  V.  Churchwardens.  [1892]  2  Q.B.  173  (C.A.),  in  which  the  Court 
of  Appeal  held  that  it  had  no  power  to  give  costs  to  a  successful  appellant 
on  an  appeal  from  a  judgment  of  the  Queen's  Bench  Division  (Crown  side) 
given  on  a  special  case 'stated  by  quarter  sessions  in  respect  of  an  appeal 
taken  to  the  sessions  against  a  poor-rate. 

But  the  costs  of  quashing  a  conviction  are  recoverable  as  part  of  the 
damages  in  an  action  for  malicious  prosecution  or  false  arrest  where  no 
order  of  protection  is  made.     R.  v.  Somers   (1893),  1  Can.  Cr.  Cas.  46 
(Ont.). 

If  the  conviction  is  affirmed  without  amendment,  the  prosecutor  is  en- 
titled to  his  costs  of  opposing  the  motion.    Paley,  7th  ed.  379. 

Crown  rulea  relating  to  certiorari  practice,] — See  sees.  576  and  1126 
and  notes. 

Procedendo,] — ^Where  a  conviction  has  been  removed  by  certiorari  and 
afterwards  affirmed,  the  proper  course  is  to  send  the  record  of  the  pro- 
ceedings back  to  the  magistrate  in  order  that  he  may  cause  it  to  be  en- 
forced in  the  same  way  that  he  would  have  done  if  it  had  not  been  re- 
moved into  the  court.  R.  v.  Grimmer  (1886),  25  N.B.R.  480.  It  is  not 
necessary  to  take  out  a  rule  to  take  the  return  off  the  file  before  applying 
for  a  procedendo,  it  being  sufficient  that  leave  has  been  granted  to  remove 
the  return  from  the  file.  R.  v.  White  &;  Perry  (1886),  25  N.B.R.  483. 
Where  a  conviction  has  been  removed  by  certiorari  and  affirmed,  the  court 
will  not  on  an  application  for  a  procedendo  to  the  convicting  justice 
examine  into  the  validity  of  the  conviction  on  grounds  not  taken  on  the 
motion  to  quash  it.     Ibid.  * 

After  the  quashing  of  a  writ  of  certiorari  and  the  issue  of  a  writ  of 
procedendo,  and  the  return  of  the  conviction  to  the  magistrate,  a  second 
writ  of  certiorari  will  not  be  grfinted.  R.  v.  Nichols  (1889),  21  N.S.R. 
288. 

If  the  writ  of  certiorari  issued  to  remove  a  summary  conviction  into  a 
superior  court  was  served  only  upon  the  clerk  of  the  peace  with  whom  the 
conviction  was  filed,  and  not  upon  the  convicting  magistrate,  and  the  ma- 
gistrate, having  no  knowledge  that  certiorari  had  been  directed,  there- 
after enforced  the  conviction,  he  is  not  guilty  of  contempt  of  court  in  so 
doing.     R.  V.  Woodyatt   (1895),  3  Can.  Cr.  Cas.  275   (Ont.). 

1125.  The  following  matters  amongst  others  shall  be  held  Irregulari- 
to  be  within  the  provisions  of  the  last  preceding  section: —         i*ttseeti<Hu 

(a)  The  statement  of  the  adjudication,  or  of  any  other 
matter  or  thing,  in  the  past  tense  instead  of  in  the  present ; 

(b)  The  punishment  imposed  being  less  than  the  punish- 
ment by  law  assigned  to  the  offence  stated  in  the  convic- 
tion or  order,  or  to  the  oflfence  which  appears  by  the  deposi- 
tions to  have  been  committed; 

(c)  The  omission  to  negative  circumstances,  the  existence 
of   which    would   make   the    act    complained   of   lawful, 
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restricted. 


whether  such  circumstances  are  stated  by  way  of  excep- 
tion or  otherwise  in  the  section  under  which  the  ofFence  is 
laid,  or  are  stated  in  another  section. 
2.  Nothing  in  this  section  contained  shall  be  construed  to 

restrict  the  generality  of  the  wording  ,of  the  last  preceding 

section.    55-56  V.,  c.  29,  s.  890. 

See  note  to  sec.  1124. 


General 
order  for 
security  by 
recogniz- 
ance. 


Or  deposit. 


1 126.  The  court  having  authority  to  quash  any  oonviction, 
order  or  other  proceeding  by  or  before  a  justice  may  prescribe 
by  general  order  that  no  motion  to  quash  any  conviction,  order 
or  other  proceeding  by  or  before  a  justice,  brought  before 
such  court  by  certiorari,  shall  be  entertained  unless  the  defen- 
dant is  shown  to  have  entered  into  a  recognizance  with  one  or 
more  sufficient  sureties,  before  a  justice  or  justices  of  the 
county  or  place  within  which  such  conviction  or  order  has  been 
made,  or  before  a  judge  or  other  officer,  as  may  be  prescribed 
by  such  general  order,  or  to  have  made  a  deposit  to  be  pre- 
scribed in  like  manner,  with  a  condition  to  prosecute  such  writ 
of  certiorari  at  his  own  costs  and  charges,  with  effect,  without 
any  wilful  or  affected  delay,  and,  if  ordered  so  to  do,  to  pay  the 
person  in  whose  favour  the  conviction,  order  or  other  proceed- 
ing is  affirmed,  his  full  costs  and  charges  to  be  taxed  according 
to-  the  course  of  the  court  where  such  conviction,  order  or 
proceeding  is  affirmed.    55-56  V.,  c.  29,  s.  892. 

Alherta  and  Saskatchetoan,] — It  has  been  held  by  the  Supreme  Court 
of  the  Territories  that  a  rule  made  under  sec.  1126  is  complied  with  if 
the  sureties  justify  as  being  possessed  of  property  of  the  amount  specified 
in  the  rule,  and  swear  that  they  are  worth  the  amount  over  and  above 
all  their  just  debts  and  liabilities,  and  over  and  above  all  exemptions  allowed 
by  law.  R.  v.  Ashcroft  (1899),  2  Can.  Cr.  Cas.  385.  The  Ontario  de- 
cision in  R.  V.  Robinet  (1894),  2  Can.  Cr.  Cas.  382,  under  which  the  sure- 
ty must  justify  also  above  other  sums  for  which  he  is  surety  was  not 
followed. 

A  rule  of  court  required  that  no  motion  to  quash  a  conviction  should 
be  entertained  unless  the  defendant  were  shewn  to  have  entered  into  and 
deposited  a  recognizance  in  $300  with  one  or  more  sufficient  sureties,  or 
to  have  made  a  deposit  of  $200.  On  a  motion  to  make  absolute  a  rule 
nisi  to  quash  a  certain  conviction,  a  recognizance  had  been  entered  into 
and  deposited,  but  without  an  affidavit  of  justification  of  the  sureties  or 
other  evidence  of  their  sufficiency.  It  was  held  following  R.  v.  Richard- 
son, 17  O.R.  729,  that  the  rule  of  court  had  not  been  complied  with  and 
that  therefore  the  rule  nisi  must  be  discharged.  But  $200  having  been 
deposited  a  day  or  two  before  the  return  day  of  the  rule  nisi,  with  the 
view  of  complying  with  the  rule  of  court,  the  applicant  was  allowed  to  take 
a  new  rule  nisi  in  the  terms  of  the  one  discharged.  R.  v.  Petrie  (1889), 
1  Terr.  L.R.  191;  R.  v.  Abergele   (1836),  5  A.  &  E.  795. 

British  Columbia,] — ^The  Crown  rules  of  British  Columbia,  1896,  re- 
lating to  certiorari  are  as  follows: — 
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(2.)  Every  applicant  for  a  writ  of  certiorari  at  the  instance  of  any 
person,  other  than  the  Attorney-General  on  behalf  of  the  Crown,  shall 
be  made  to  a  judge  of  the  Supreme  Court  by  summons  to  shew  cause;  un- 
less, in  the  opinion  of  the  judge,  the  writ  should  issue  forthwith,  in  which 
case  the  order  may  be  made  absolute;  or  an  order  be  made  in  the  first 
instance  either  ex  parte,  or  otherwise,  as  the  judge  may  direct. 

(3.)  No  writ  of  certiorari  shall  be  granted,  issued^  or  allowed,  to  re- 
move any.  judgment,  conviction,  order,  or  other  proceeding  had  or  made 
befbre  any  justice  or  justices  of  the  peace^  unless  such  writ  be  applied 
for  within  six  calendar  months  after  such  judgment,  conviction,  order,  or 
other  proceeding  shall  be  so  had  or  made,  and  unless  it  be  proved  by 
affidavit  that  the  party  suing  forth  the  same  has  given  six  days'  notice 
thereof  in  writing  to  the  justice  or  justices,  or  to  two  of  them  if  more 
than  one,  by  and  before  whom  such  judgment,  order,  conviction,  or  other 
proceedings  shall  be  so  had  or  made«  in  order  that  such  justice  or  justices, 
or  the  parties  therein  concerned,  may  shew  cause^  if  he  or  they  shall  so 
think  fit,  against  the  party  issuing  or  allowing  such  writ  of  certiorari. 
The  writ  shall  be  in  the  Form  No.  9,  Appendix  J,  of  the  "Supreme  Court 
rules,  1890." 

(4)  No  order  for  the  issuing  of  a  writ  of  certiorari  to  remove  any 
order,  conviction,  or  inquisition,  or  record^  or  writ  of  habeas  corpus  ad 
subjiciendum  shall  be  granted  where  the  validity  of  any  warrant,  com- 
mitment, order,  conviction,  inquisition,  or  record,  shall  be  questioned,  un- 
less at  the  time  of  moving  a  copy  of  any  such  warrant,  commitment,  order, 
conviction,  inquisition,  or  record,  verified  by  afl&davit,  be  produced  and 
handed  to  the  officer  of  the  court  before  the  motion  be  made,  or  the  absence 
thereof  accounted  for  to  the  satisfaction  of  the  court.. 

(5.)  No  writ  of  certiorari  shall  be  allowed  to  remove  any  judgment, 
order,  or  conviction  given  or  made  by  justices,  unless  the  party  (other 
than  the  Attorney-General  acting  on  behalf  of  the  Crown)  prosecuting 
such  certiorari  before  the  allowance  thereof,  shall  enter  into  a  recogniz- 
ance with  one  or  more  sufficient  sureties  before  one  or  more  justices,  or 
before  any  judge  of  the  Supreme  Court  or  county  court,  in  the  sum  of 
$100,  with  condition  to  prosecute  the  same,  at  his  own  costs  and  charges, 
with  effect  without  any  wilful  or  affected  delay,  and  to  pay  the  party  in 
whose  favour  or  for  whose  benefit  such  judgment,  order  or  conviction  shall 
have  been  given  or  made  within  one  month  after  the  said  judgment,  order 
or  conviction  shall  be  conferred;  his  full  costs  and  charges  to  be  taxed 
according  to  the  practice  of  the  court;  and  in  case  the  party  prosecuting 
such  certiorari  shall  not  enter  into  such  recognizance,  or  shall  not  per- 
form the  conditions  aforesaid,  it  shall  be  lawful  for  the  said  justices  to 
proceed  and  make  such  further  order  for  the  benefit  of  the  party  for 
whom  such  judgment  shall  be  given,  in  such  manner  as  if  no  certiorari 
had  been  granted. 

(6.)  Every  such  recocmizance,  with  affidavit  of  justification  and  of 
due  execution,  shall  be  filed  with  the  registrar  of  the  court  before  the 
issue  of  any  writ  of  certiorari. 

(7.)  When  cause  is  shewn  against  an  order  nisi  for  a  certiorari  to 
remove  any  judgment,  order  or  conviction  upon  which  no  special  case  has 
been  stated,  given,  or  made  by  justices  of  the  peace  for  the  purpose  of 
quashing  such  judgment,  order  or  conviction,  the  court,  or  a  judge  there- 
of, if  it  shall  think  fit,  may  make  it  part  of  the  order  absolute  for  the 
certiorari  that  the  judgment,  order,  or  conviction  shall  be  quashed  on  re- 
turn without  further  order,  and  in  such  case,  no  such  recognizance  as  is 
required  by  the  last  preceding  rule,  shall  be  necessary,  and  a  memorandum 
to  that  effect  shall  be  indorsed  by  the  proper  officer  upon  the  issuing  of 
the  writ  of  certiorari. 
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(8.)  No  objection  on  account  of  any  omission  or  mistake  in  any  judjg- 
ment  or  order  of  any  justice  of  the  peace  or  court  of  summary  juris- 
diction brought  up  upon  a  return  of  a  writ  of  certiorari  and  filed  in  the 
Supreme  Court,  shall  be  allowed,  unless  such  omission  or  mistake  shall 
have  been  specified  in  the  order  for  issuing  the  certiorari. 

Crown  rules  in  Ontario  governing  certiorari  practice,] — At  a  meet- 
ing of  the  Supreme  Court  of  Judicature  for  Ontario,  held  on  27th  March, 
1908,  it  was  ordered  that  the  following  rules  be  adopted,  vix: — 

1279. — In  all  cases  in  which  it  is  desired  to  move  to  quash  a  conviction, 
order,  warrant  or  inquisition,  the  proceeding  shall  be  by  a  notice  of 
motion  in  the  first  instance,  instead  of  by  certiorari,  or  by  rule  or  order 
nisi. 

1280. — The  notice  shall  be  served  at  least  six  days  before  the  return 
day  thereof,  upon  the  magistrate^  justice  or  justices  making  the  conviction 
or  order,  or  issuing  the  warrant,  or  the  coroner  making  the  inquisition, 
and  also  upon  the  prosecutor  or  informant  (if  any),  and  upon  the  clerk 
of  the  peace,  if  the  proceedings  have  been  returned  to  his  office,  and  it 
shall  specify  the  objections  intended  to  be  raised. 

1281. — Upon  the  notice  of  motion  shall  be  indorsed  a  copy  of  rule 
number  1279  together  with  a  notice  in  the  following  form,  addressed  to 
the  magistrate,  justice  or  justices,  coroner  or  clerk  of  the  peace,  as  the 
case  may  be: — 

"You  are  hereby  required  forthwith,  after  service  hereof,  to  return  to 
the  central  office  at  Osgoode  Hall,  Toronto,  the  conviction  (or  as  the  case 
may  be)  herein  referred  to,  together  with  the  information  and  evidence, 
if  any,  and  all  things  touching  the  matter  as  fully  and  entirely  as  they 
remain  in  your  custcKly,  together  with  this  notice.*' 
"Dates 
"To  A.  B. 

"Magistrate  at 
"C.  D., 

"Solicitor  for  the  applicant, 
"(or  as  the  case  may  be.)" 

1282. — Upon  receiving  the  notice  so  indorsed,  the  magistrate,  justice 
or  justices,  coroner  or  clerk  of  the  peace,  shall  return  forthwith  to  the 
central  office  at  Osgoode  Hall,  Toronto,  the  conviction,  order,  warrant  or 
inquisition,  together  with  the  information  and  evidence,  if  any,  and  all 
things  touching  the  matter,  and  the  notice  served  upon  him,  with  a  certi- 
ficate indorsed  thereupon  in  the  following  form : — 

"Pursuant  to  the  accompanying  notice,  I  herewith  return  to  this  hon- 
ourable court  the  following  papers  and  documents,  that  is  to  say: 

"(1)   The  conviction   (or  as  the  case  may  be) ; 

"(2)   The  information  and  the  warrant  issued  thereon; 

"(3)  The  evidence  taken  at  the  hearing; 

"(4)    (Any  other  papers  or  documents,  touching  the  matter). 

"And  I  hereby  certify  to  this  honourable  court  that  1  have  above  truly 
set  forth  all  the  papers  and  documents  in  my  custody  or  power  relating 
to  the  matter  set  forth  in  the  said  notice  of  motion." 

A  copy  of  this  rule  shall  be  annexed  to  the  notice  of  motion  served  upon 
the  magistrate,  justice  or  justices,  coroner,  or  clerk  of  the  peace,  from 
whom  the  return  is  required. 

1283. — The  certificate  shall  have  the  same  effect  as  a  return  to  a  writ 
of  certiorari,  or  to  an  order  imder  consolidated  rule  1101  of  the  Supreme 
Court  of  Judicature  for  Ontario. 

1284. — ^The  notice  shall  be  returnable  before  a  judge  of  the  High  Court 
sitting  in  chambers. 
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1285. — The  motion  shall  not  be  entertained  unless  the  return  day 
thereof  be  within  six  months  after  the  conviction,  order,  warrant  or  in- 
quisition, or  unless  the  applicant  is  shewn  to  have  entered  into  a  recog- 
nizance with  one  or  more  sufficient  sureties  in  the  sum  of  $100  before  a 
justice  or  justices  of  the  county  within  which  the  conviction  or  order  or 
inquisition  was  made,  or  the  w^arrant  issued,  or  before  a  judge  of  the 
county  court  of  the  said  county,  or  before  a  judge  of  the  superior  court, 
and  which  recognizance  with  an  affidavit  of  the  due  execution  thereof  shall 
be  filed  with  the  registrar  of  the  court  in  which  such  motion  is  made  or 
is  pending,  or  unless  the  applicant  is  shewn  to  have  made  the  deposit  of 
a  like  sum  of  $100  with  the  registrar  of  the  court  in  which  such  motion 
is  made  with  or  upon  the  condition  that  he  wilf  prosecute  such  appli- 
cation at  his  own  costs  and  charges  without  any  wilful  or  affected  delay, 
and  that  he  will  pay  the  person  in  whose  favour  the  conviction,  order,  or 
other  proceedings  is  affirmed  his  full  costs  and  charges  to  be  taxed  ac- 
cording to  the  course  of  the  court,  in  case  the  conviction,  order  or  other 
proceeding  is  affirmed. 

1286. — ^The  judge  shall  have  all  the  powers  of  the  court  in  the  like 
matters  and  may  order  the  production  of  paoers  and  documents  as  he  may 
deem  necessary. 

1287. — An  appeal  shall  lie  from  the  order  of  the  judge  to  a  Divisional 
Court  if  leave  be  granted  by  a  judge  of  the  High  Court. 

.  1288. — The  rule  passed  by  the  High  Court  of  Justice  on  November  17th, 
1886,  under  the  authority  of  49  Vict.,  ch.  49,  sec.  6  (D.),  and  all  rules 
and  parts  of  rules  inconsistent  with  the  next  preceding  nine  rules  are 
hereby  repealed. 

The  foregoing  rules  shall  come  into  force  and  take  effect  from  and  after 
the  confirmation  thereof  by  an  Act  of  the  Parliament  of  Canada,  (On- 
tario rules,  27th  March,  1908).  The  suggestion  of  the  Ontario  judges  is 
that  a  new  section  be  inserted  in  the  Criminal  Code  as  number  676 A  con- 
firming the  above  rules.  Without  statutory. confirmation  it  would  seem 
that  a  rule  could  not  be  passed  substituting,  as  these  rules  purport  to  do, 
a  new  procedure  for  that  formerly  taken  by  a  writ  of  certiorari.  Like- 
wise the  provision  in  rule  1287  as  to  appeals  and  the  granting  of  leave 
therefor,  appears  to  require  statutory  confirmation. 

Nova  Scotia  Crown  rules, "] — The  Nova  Scotia  Crown  rules  27  to  37 
relate  to  the  practice  to  be  observed  in  resnect  to  the  writ  of  certiorari. 

(1.)  A  four  days'  notice  of  the  application  must  be  given  to  the  opposite 
party  and  also  to  the  magistrate  in  order  that  either  may  shew  cause. 

(2.)  A  recognizance  with  two  sureties  in  the  sum  of  $200  must  first  be 
filed  to  respond  the  judgment,  and  additional  security  may  be  ordered. 

(3.)  Such  writ  shall  be  applied  for  within  six  months  after  a  convic- 
tion. 

(4.)  No  order  for  a  certiorari  shall  be  made  unless  a  copy  of  the  con- 
viction to  be  attacked  is  produced,  verified  by  affidavit. 

(5.)  No  objection  on  account  of  any  mistake  or  omission  in  a  judg- 
ment or  order  brought  up  by  writ  shall  be  allowed  unless  the  omission 
or  mistake  was  specified  in  the  notice  of  motion  for  the  writ. 

In  Nova  Scotia  it  was  held  that  the  requirements  of  the  rule  as  to 
filing  affidavits  of  justification  are  imperative,  and  that  leave  to  file  such 
affidavits  pending  the  motion  to  quash  cannot  be  granted.  Mclsaac  v. 
McNeil,  28  N.S.R.  424. 

Practice  as  to  recognizance.] — In  Ontario  a  surety  upon  a  recognizance 
filed  on  a  motion  to  quash  a  summary  conviction;  must  justify  in  the 
sum  of  $100  over  and  above  any  amount  for  which  he  may  be  surety  as 
well  as  over  and  above  his  debts.  R.  v.  Robinet  (1894),  2  Can.  Cr.  Cas. 
382. 
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In  the  absence  of  an  affidavit  of  justification  to  the  reoognizanoe  the 
court  cannot  entertain  motions  to  quash  convictions.  "The  sufficiency  of 
the  suretyship  is  not  shewn  by  the  mere  production  of  the  recognizance; 
the  court  must  have  some  evidence  upon  which  it  can  say  that  there  were 
sufficient  sureties."  R.  v.  Richardson  and  R.  v.  Addison  (1889),  17  O.R. 
729. 

Where  there  is  a  rule  of  court  that  no  motion  "shall  be  entertained" 
to  quash  a  conviction  unless  the  defendant  is  shewn  to  have  entered  into  a 
recognizance  with  one  or  more  sufficient  sureties  to  prosecute  the  certiorari 
(B.  C.  Crown  niles,  1896,  No.  5),  there  must  be  an  affidavit  of  justifi- 
cation before  the  court  upon  which  it  can  judge  of  the  sufficiency  of  the 
sureties  and  the  court  cannot  even  adjourn  the  motion.  R.  v.  Ah  Gin 
( 1892 ) ,  2  B.C.R.  207. 

A  second  application  for  a  writ  of  certiorari  will  not  be  entertained 
by  the  court  although  the  dismissal  of  the  first  was  upon  a  preliminary 
objection  that  no  recognizance  had  been  filed,  unless  leave  to  renew  was 
given.    The  King  v.  Geiser  (No.  2),  7  Can.  Cr.  Cas.  172  (B.C.). 

A  recognizance  given  u&der  the  Ontario  Crown  rule  of  November,  1886, 
to  prosecute  certiorari  proceedings,  was  held  to  be  invalid  if  the  principal 
oognizor  enters  into  the  recognizance  before  a  justice  of  another  county 
than  that  in  which  the  conviction  was  made.  R.  v.  Johnson  (1904),  8 
Can.  Cr.  Cas.  123. 

Form  of  recognizance  on  certiorari,] — 

County  of 
To  Wit: 

Be  it  remembered  that  on  the  day 

of  A.D.  190      ^  in  the  year  of  the  reign 

of  our  Sovereign  Lord  King  Edward  the  Seventh,  personally  came  before 
me,  ,  one  of  His  Majesty's  justices  of  the  peace  in  and  for 

the  of  ,  (name  of  defendant),  of  the 

of  in  the  county  of  «  ,  and 

(name  of  bondsman),  of  the  of 

in  the  county  of  ,  ,  and  acknowledged  themselves  to 

owe  to  our  Sovereign  Lord  the  King  the  sum  of  one  hundred  dollars  of 
lawful  money  of  Canada,  to  be  levied  upon  their  goods  and  chattels,  lands 
and  tenements,  to  His  Majesty's  use,  upon  condition  that  if  the  aforesaid 

(name  of  defendant),  shall  prosecute  with  effect,  without 
any  wilful  or  affected  delay,  at  his  own  proper  costs  and  charges,  an  ap- 
plication to  quash  a  certain  conviction  (or  order,  warrant,  or  inquisition) 
whereby  the  aforesaid  was  convicted  [or  where  a  writ 

of  certiorari  is  issued — a  writ  of  certiorari  issued  out  of  the  Court 

,  to  remove  into  the  said  court  all  and  sin^nilar  the  records  of 
the  alleged  trespasses  and  contempts,  whereof  the  aforesaid 
was  convicted]  before  ,  Esquire,  police  magistrate  (or,  one 

of  His  Majesty's  justices  of  the  peace),  in  and  for  the  of  , 

for  that  he,  the  aforesaid  (deft.)  did  on  the  day 

of  last  (recite  conviction)   and  shall  pay  to  the 

person  in  whose  favour  the  conviction  may  be  affirmed  his   (or  her)  full 
costs  and  charges,  to  be  taxed  accordinsr  to  the  course  of  the  said  court 
in  case  the  conviction  is  affirmed,  then  this  recognizance  to  be  void;  other- 
wise to  be  and  remain  in  full  force  and  virtue. 
Taken  and  acknowledged  the  day 
and  year  above  mentioned  at 
'  ,  before  me. 

.  J.P. 
Signed,  sealed  and  executed  in 
presence  of 
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Farm  of  affidavit  of  juatifioation  on  recognizance,] — 

IV  THS  COUBT 

The  Kino  against 
I,  of  the  of  in  the  county  of 

make  oath  and  say; — 

1.  That  I  am  the  surety  proposed  and  named  for  the  defendant  in  the 
recognizance  in  this  matter  hereunto  annexed. 

2.  That  I  am  a  householder  (or  freeholder)  residing  at  (street 
and  number  if  in  city)  of                      in  the  county  of                      aforesaid. 

3.  That  I  am  worth  property  to  the  amount  of  one  hundred  dollars 
over  and  above  what  will  pay  all  the  amount  of  my  debts  and  every  other 
sum  for  which  I  am  now  liable  or  for  which  I,  am  bail  or  surety. 

4.  That  I  am  not  bail  or  surety  for  any  plaintiff  or  defendant  except 
in  this  matter  (or,  except  in  a  certain  action  in  which  is  plain- 
tiff and  is  defendant,  in  which  I  am  surety  to  the  extent 
of                              dollars ) . 

5.  That  my  said  property  to  the  amount  of  the  said  sum  of  one  hundred 
dollars  consists  of  in  the  of  in  the  of 
the  value  of  about                    dollars. 

Sworn  before  me  at  the  of 

in  the  county  of  this 

day  of  190     . 

A  Commr.4  etc. 

Form  of  affidavit  of  execution  of  recognizance,] — 

In  thu  Coubt 

The  Kino  against 
I,  ,  of  the  of  in  the  county  of  ,  make 

oath  and  say; — 

1.  That  I  was  personally  present  and  did  see  the  within  and  annexed 
recognizance  duly  signed,  sealed  and  executed  by  and  , 
the  parties  thereto. 

2.  That  said  recognizance  was  so  signed,  sealed  and  executed  at  the 

of 

3.  That  I  know  the  said  parties. 

4.  That  I  am  a  subscribing  witness  to  such  execution,  and  that  the 
name,  "  "  set  and  subscribed  as  a  witness  thereto  is  of  the 
proper  handwriting  of  me,  this  deponent. 

Sworn  before  me  at  the  of 

in  the  county  of  this 

day  of  190     . 

A  Commr.  etc. 

Enforcing  recognizance.] — See  sec.  1096. 

Deposit  of  cash  in  lieu  of  recognizance,] — ^Where  a  deposit  of  cash  is 
made,  under  sec.  1126  of  the  Code,  in  lieu  of  a  recognizance  in  certiorari 
proceedings  to  quash  a  summary  conviction,  it  is  not  necessary  that  the 
applicant  should  file  at  the  same  time  a  written  document  settings  forth 
the  condition  upoi>  which  the  deposit  is  made.  The  Queen  v.  Davidson,  6 
Can.  Cr.  Cas.  117. 

1127«  If  a  motion  or  rule  to  quash  a  conviction,  order  or  Noproce- 
other  proceeding  is  refused  or  discharged,  it  shall  not  be  neces-  dendonwes- 
sary  to  issue  a  writ  of  procedendo,  but  the  order  of  the  court  ^^^ot  * 
refusing  or  discharging  the  application  shall  be  a  sufficient  motion  to 
authority  for  the  registrar  or  other  officer  of  the  court  forth-  ^^*"^- 
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with  to  return  the  conviction,  order  or  proceeding  to  the  court 
or  justice  from  which  or  whom  they  were  removed,  and  for 
proceedings  to  be  taken  thereon  for  the  enforcement  thereof, 
as  if  a  procedendo  had  issued,  which  shall  forthwith  be  done. 
55-56  v.,  c.  29,  s.  895. 

Proceedings  in  lieu  of  procedendo.] — ^Where  the  superior  court  cannot 
enforce  the  execution  of  the  judgment  or  cannot  administer  thei  same  justice 
to  the  parties  as  the  court  below,  or  where  it  appears  that  there  was  no 
good  cause  for  removing  it,  the  former  practice  was  to  order  a  writ 
of  procedendo  to  issue  to  send  the  case  back  to  the  inferior  court.  R.  v. 
Zickrick  (1897),  11  Man.  R.  452;  R.  v.  Rushworth,  9-  Jur.  161.  This 
section  dispenses  with  the  necessity  of  that  writ  when  the  conviction  is 
affirmed  but  notr  otherwise.  R.  v.  Zickrick  (1897),  5  Can.  Cr.  Cas.  380, 
11  Man.  R.  452.  It  is  limited  also  to  convictions,  orders  or  proceedings 
in  criminal  matters  under  Dominion  jurisdiction  (sec.  706),  and»  applies 
to  offences  under  provincial  laws  only  in  so  far  as  provincial  legislation 
has  directed.  Where  a  conviction  was  quashed  on  the  ground  that  service 
of  the  summons  had  not  been  legally  effected  or  waived,  the  information 
cannot  be  returned  to  the  justice  under  this  section  to  enable  him  to  issue 
another  summons  even  where  it  is  too  late  for  the  prosecutor  to  lay  a 
second  information.  R.  v.  Zickrick  (1897),  11  Man.  R.  452,  5  Can.  Cr. 
Cas.  380. 

After  the  quashing  of  a  writ  of  certiorari  and  the  return  of  the  con- 
viction to  the  magistrate,  a  second  writ  of  certiorari  will  not  be^  granted. 
R.  V.  Nichols  (1889),  21  N.S.R.  288. 

It  would  seem  that  where  the  return  to  the  writ  of  certiorari  in  aid 
of  a  habeas  corpus  has  not  been  actually  filed  in  the  superior  court,  a  pro- 
cedendo is  not  necessary  on  the  remand  of  the  accused  to  custody  and 
qusere  whether  Code  sec.  1127  would  not  apply  to  dispense  with  a  pro- 
cedendo in  such  a  case.     R.  v.  Harrison   (1907),  15  O.L.R.  231. 

1128«  No  order,  conviction  or  other  proceeding  made  l^ 
any  justice  or  stipendiary  magistrate  shall  be  quashed  or  set 
aside,  and  no  defendant  shall  be  discharged,  by  reason  of  any 
objection  that  evidence  has  not  been  given  of  a  proclamation 
or  order  of  the  Governor  in  Council,  or  of  any  rules,  regula- 
tions, or  by-laws  made  by  the  Governor  in  Council  in  pursuance 
of  a  statute  of  Canada,  or  of  the  publication  of  such  proclama- 
tion, order,  rules,  regulations  or  by-laws  in  the  Canada 
Gazette. 

2.  Such  proclamation,  order,  rules,  regulations  and  by-laws 
and  the  publication  thereof  shall  be  judicially  noticed.  55-56 
v.,  c.  29,  s.  894. 

See  also  Canada  Evidence  Act  sees.  17-23. 


Conviction  1129«  Whenever  it  appears  by  any  conviction  made  by 

^^t  *8ide  ^  justice  or  stipendiary  magistrate  that  the  defendant  has 
for  defect  in  aopeared  and  pleaded,  and  the  merits  have  been  tried,  and  the 
form.  defendant  has  not  appealed  against  the  conviction,  where  an 
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« 

appeal  is  allowed,  or  if  appealed  against,  the  conviction  has 
been  afi&rmed,  such  conviction  shall  not  afterwards  be  set  aside 
or  vacated  in  consequence  of  any  defect  of  form  whatever,  but 
the  construction  shall  be  such  a  fair  and  liberal  construction  as 
will  be  agreeable  to  the  justice  of  the  case.  55-56  V.,  c.  29, 
8.  896. 

Defecta  of  form,] — Where  a  summary  conviction  is  in  the  regular  course 
returned  to  a  superior  court  of  criminal  jurisdiction  without  a  writ  of 
certiorari,  sec.  1129^  of  the  Code  will  not  operate  to  prevent  the  conviction 
being  quashed  for  a  defect  of  form,  where  there  is  no  evidence  to  shew 
that  the  defendant  has  not  appealed  against  the  conviction  or  that,  if  he 
did  appeal,  the  conviction  was  affirmed  upon  the  appeal.  R.  v.  Hostyn,  9 
Can.  Cr.  Cas.  138. 

In  matters  of  summary  conviction  falling  under  the  Criminal  Code  the 
depositions  must  be,  taken  in  writings  otherwise  the  conviction  will  be 
quashed.  The  irregularity  is  not  a  mere  defect  of  form  and  is  not  cured 
by  sec.  1129.    Re  Lacroix  (1907),  12  Can.  Cr.  Cas.  297   (Que.). 

1180«  No  conviction,  sentence  or  proceeding  under  Part  Proceedings 
XVI.  shall  be  quashed  for  want  of  form;  and  no  warrant  of  under  Sum- 
commitment  upon  a  conviction  under  the  said  Part  shall  be  part  not 
held  void  by  reason  of  any  defect  therein,  if  it  is  therein  quashed  for 
alleged  that  the  oflPender  has  been  convicted  and  there  is  *f^^  or  held 
good  and  valid  conviction  to'  sustain  the  same.  55-56  Y.,  c.  29,  void. 
8.  800. 

Defecta  in  "summary  trials"  procedure.] — Section  1130  does  not  vali- 
date a  defective  commitment  if  it  recites  a  conviction  which  is  on  its  face 
invalid.     R.  v.  Gibson   (1898),  2  Can.  Cr.  Cas.  302,  per  Rose,  J. 

A  conviction  by  a  magistrate  in  respect  of  a  charge  in  which  he  has 
jurisdiction  only  upon  the  consent  of  the  accused  to  a  summary  trial, 
is  not  invalid  merely  because  it  omits  to  state  that  the  accused  so  con- 
sented, if  in  fact  the  consent  was  given.  The  omission  to  state  the  con- 
sent in  thc|  conviction  is  a  "want  of  form*'  which  is  cured  by  this  section. 
R.  V.  Burtress  (1900),  3  Can.  Cr.  Cas.  536  (N.S.). 

Where  a  conviction  by  a  police  magistrate  on  a  "summary  trial*'  of  the 
accused  imposes  a  longer  term  of  imprisonment  than  is  authorized  by 
law,  the  warrant  of  commitment  cannot  bei  amended  under  sec.  1130  as 
in  such  case  there  is  not  "a  valid  conviction  to  sustain  the  same."  R.  v. 
Randolph  (1900),  4  Can.  Cr.  Cas.  166   (Ont.). 

Where  a  return  to  a  writ  of  habeas  corpus,  or  to  an  order  of  the  nature 
of  such  writ,  specifies  two  warrants  of  commitment  under  the  summary 
trials  clauses  for  the  same  offence,  and  neither  the  second  warrant  nor 
such  return  declares  the  second  warrant  tc||  be  in  substitution  for  or  in 
amendment  of  the  first  which  is  irregular  and  bad.  the  prisoner  should  be 
discharged.    R.  v.  Venot  (1903)^,  6  Can.  Cr.  Cas.  209  (N.S.). 

.1181«  If  an  application  is  made  to  quash  a  conviction,  No  action 
order  or  other  proceeding  made  or  had  by  or  before  a  justice  *?^^°?^  ®®' 
or  stipendiary  magistrate,  on  the  ground  that  such  justice  or  conviction 
stioendiary  has  exceeded  his  jurisdiction,  the  court  or  judge  quashed. 


894  [§  1182]  Cbiminal  Code.  Part  XXTT. 

to  which  or  whom  the  application  is  made,  may,  as  a  oondition 
of  quashing  the  conviction,  order  or  other  proceeding,  if  the 
court  or  judge  thinks  fit  so  to  do,  provide  that  no  action  shall 
be  brought  against  the  justice  or  stipendiary  by  or  before  whom 
such  conviction,  order  or  other  proceeding  was  made  or  had, 
or  against  any  officer  acting  thereunder  or  under  any  warrant 
issued  to  enforce  any  such  conviction  or  order.  55-56  V., 
c.  29,  s.  891. 

Protection  of  justice  from  civil  action,] — ^The  condition  imposed  m  a 
term  of  quashing  a  justice's  order  under  Code  sec.  1131,  is  one  which  the 
applicant  may  accept  or  reject  on  the  delivery  of  judgment,  and,  if  it  he 
rejected,  the  court  may  dismiss  the  application  with  costs  although  it 
finds  that  the  justice  exceeded  his  jurisdiction.  The  King  v.  Morningstar, 
11  Can,  Cr.  Cas.  16,  11  O.L.R.  318. 

Quaere,  however,  whether  the  court  has  not  the  power  to  make  the  con- 
ditional order  to  quash  whether  or  not  the  applicant  isi  satisfied  with  the 
form  of  the  order.  It  is  suggested  in  a  note  in  vol.  11  Can,  Cr.  Cas.  page 
18,  that  the  motion  to  quash  is  in  itself  a  submission  to  the  iurisdiction 
expressly  conferred  by  sec.  1131  to  nrovide  protection  to  the  convicting 
justice  and  to  the  officer  enforcing  the  conviction,  if  the  court  thinks  that 
such  protection  should  be  given. 

The  section  now  applies  to  "a  conviction,  order  or  other  proceeding," 
a  phrase  which  will  cover  a  search  warrant.  See  H.  v.  Kehr,  11  Can.  Cr. 
Cas.  52  and  61  (Ont.),  decided  before  the  addition  of  the  words  "or  other 
proceeding." 

Qu«re  whether  further  limitations  on  the  right  of  civil  action  may  not 
be  imposed  by  provincial  law. 


Proceedings  1182.  No  action  or  other  proceeding,  warrant,  judgment, 
^rt  m^not  ^^^^^  ^^  other  instrument  or  writing,  authorized  by  any  pro- 
void  for  de-  visions  of  Part  XII.  relating  to  Part  III.  or  necessary  to  carry 
feet  of  form,  out  its  provisions,  shall  be  held  void  or  be  allowed  to  fail  for 
defect  of  form.    R.S.,  c.  151,  s.  23. 

See  Code  sees,  609-618. 

Part  III.  of  the  Code  relates  to  the  preservation  of  the  peace  in  the 
vicinity  of  public  works  and  consists  of  Code!  sees.  142-154,  inclusive. 
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PART  XXIII. 


RETURNS. 


1188.  Every  justice   shall,  quarterly,  on    or    before    the  Rcturna 
second  Tuesday  in  each  of  the  months  of  March,  June,  Sep-  ^^^^^^ 
tember  and  December  in  each  year,  make  to  the  clerk  of  the  and  moneys 
peace  or  other  proper  officer  of  the  court  having  jurisdiction  received, 
in  appeal,  as  herein  provided,  a  return  in  writing,  under  his 
hand,  of  all  convictions  made  by  him,  and  of  the  receipt  and 
application  by  him  of  the  moneys  received  from  the  defendants, 

2.  Such  return  shall  include  all  convictions  and  other  matters  Extent  of 
not  included  in  some  previous  return,  and  shall  be  in  form  75.  ^^  "™' 

3.  If  two  or  more  justices  are  present,  and  join  in  the  con-  Joint 
viction,  they  shall  make  a  joint  return.  return. 

4.  Every  justice,  to  whom  any  such  moneys  are  afterwards  Supplement- 
paid,  shall  make  a  return  of  the  receipt  and  application  thereof,  *^  ^^  ^^^ 
to    the   court   having   jurisdiction   in    appeal   as   hereinbefore 
provided,  which  shall  be  filed  by  the  clerk  of  the  peace  or  the 

proper  officer  of  such  court  with  the  records  of  his  office. 

5.  In  the  province  of  Prince  Edward  Island  such  return  Time  in 
shall  be  made  to  the  clerk  of  the  court  of  assize  of  the  county  ^arTlshfnd 
in  which  the  convictions  are  made,  and  on  or  before  the  four-  for  return, 
teenth  day  next  before  the  sitting  of  the  said  court  next  after 

such  convictions  are  so  made. 

6.  Every  such  return  shall  be  made  in  the  district  of  Return  in 
Nipissing,  in  the  province  of  Ontario,  to  the  clerk  of  tlie  peace  Nipissing. 
for  the  county  of  Renfrew,  in  the  said  province.     55-56  V., 

c.  29,  s.  902. 

Illegal  fees.] — ^The  provision  of  sec^  1133  of  the  Criminal  Code  which 
impoeea  a  penalty  on  a  justice  of  the  peace  if  he  wilfully  receives  "a 
larger  amount  of  fees  than  bv.  law  he  is  authorized  to  receive,"  applies 
only  to  fees  received  under  the  summary  convictions  Part  of  the  Code. 
McGillivray  v.  Muir.  7  Can.  Cr.  Cas.  360. 

A  "wilful'*  receiving  of  unauthorized  fees  means  receiving  them  in- 
tentionally with  a  knowledge  that  there  i^  na  legal  right  to  collect  them. 
Ibid. 

■ 

A  justice  of  the  peace  is  not  entitled  to  fees  in  respect  of  a  prelimin- 
ary enquiry  for  an  indictable  offence,  and  an  action  lies  against  him  to 
recover  fees  illegally  collected.     Ibid. 
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Saying. 


1184.  Every  justice,  before  whom  any  conviction  takes 
place,  or  who  receives  any  such  moneys,  who  neglects  or  refuses 
to  make  such  return  thereof,  or  wilfully  makes  a  false,  partial 
or  incorrect  return,  or  wilfully  receives  a  larger  amount  of  fees 
than  by  law  he  is  authorized  to  receive,  and  every  justice  who 
upon  or  in  connection  with,  or  under  colour  or  pretense  of,  any 
information,  complaint  or  judicial  proceeding  or  inquiry  had  or 
taken  before  him,  wilfully  exacts,  receives,  appropriates  or 
retains  any  fees,  moneys  or  payments  which  he  is  not  by  law 
authorized  to  receive  or  to  be  paid,  shall  incur  a  penalty  of 
eighty  dollars,  together  with  costs  of  suit,  in  the  discretion  of 
the  court,  which  may  be  recovered  by  any  person  who  sues  for 
the  same  by  action  of  debt  or  information  in  any  court  of 
record  in  the  province  in  which  such  return  ought  to  have 
been  or  is  made. 

2.  One  moiety  of  such  penalty  shall  belong  to  the  person 
suing,  and  the  other  moiety  to  His  Majesty  for  the  public  uses 
of  Canada. 

3.  Nothing  in  this  section  shall  have  the  effect  of  preventing 
any  person  aggrieved  from  prosecuting,  by  indictment,  any 
justice,  for  any  offence,  the  commission  of  which  would  have 
subjected  him  to  indictment  immediately  before  the  first  day 
of  July,  one  thousand  eight  hundred  and  ninety-three.  55-56 
v.,  c.  29,  ss.  902  and  905 ;  4  E.  VII.,  c.  9,  s.  1. 

The  provision  of  sec.  1134  of  the  Criminal  Code  which  imposes  a  pen- 
alty on  a  justice  of  the  peace  if  he  wilfully  receives  "a  larger  amount  of 
fees  than  by  law  he  is  authorized\  to  receive,"  applies  only  to  fees  received 
under  the  summary  convictions  Part  of  the  Code.  The  same  construction 
is  applicable  to  R.S.O.  1887,  ch.  05y  sec.  3,  which  is  in  similar  terms  as 
regards  summary  proceedings  under  provincial  jurisdiction.  McGillivray 
V.  Muir  (1903),  7  Can.  Cr.  Cas.  360,  6  O.L.R.  154. 

A  "wilful"  receiving  of  unauthorized  fees  means  receiving  them  in- 
tentionally w^ith  a  knowledge  that  there  is  no  legal  right  to  collect  them. 
A  justice  of  the  peace  is  not  entitled  to  fees  in  respect  of  a  preliminary 
enquiry  for  an  indictable  offence,  and  a^  action  lies  against  him  to  recover 
fees  illegally'  collected.  Semble,  a  justice  who  wilfully  receives  fees  to 
which  he  is  not  entitled  is  liable  to  indictment  for  extortion  under  the 
saving  clause  of  this  section  and  the  common  laws.  McGillivray  v.  Muir 
(1903),  7  Can.  Cr.  Cas.  360,  6  O.L.R.  164. 

In  Bowman  v.  Blyth  (1856),  7  £.  &  B.  26^  the  action  was  brought 
under  26  Geo.  II.,  ch.  14,  sec.  2,  which  provides  that  where  a  clerk  to  a 
justice  demanded  or  received  any  other  or  greater  fee  than  was  author- 
ized by  the  table  of  fees  to  be 'taken  by  clerks  of  justices  of  the  peace,  to 
be  settled  by  the  justices  at  their  general  quarter  sessions  of  the  neace, 
which  table  of  fees  being  approved  by  the  next  general  sessions,  -etc,  he 
was  liable  to  a  penalty  of  £20.  In  that  case,  a  table  of  fees  had  been 
prepared  by  the  quarter  sessions^  but  was  not  approved,  as  required  by  the 
statute,  and  tha  Court  of  Queen's  Bench  held  that,  as  it  had  not  been 
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approved,  no  tariff  of  fees  was  in  foree^  and  therefore  an  action  would  not 
lie  against  a  clerk  of  the  justices  foi'  the  penalty  for  taking  fees  contrary 
to  it. 

Suit  far  penalty,] — By  sec.  1150  all  actions  for  penalties  arising  under 
the  provisions  of  sec.  1134  shall  be  commenced  within  six  months  next 
after  the  cause  of  action  accrues,  and  the  same  shall  be  tried  in  the 
district,  county  or  place  wherein  such  penalties  have  been  incurred;  and 
if  a  verdict  or  jud^nnent  passes  for  the  defendant,  or  the  plaintiff  becomes 
nonsuit,  or  discontinues  the  action  after  issue  joined,  or  if,  upon  demurrer 
or  otherwise,  judgment  is  given  against  the  plaintiff^  the  defendant  shall, 
in  the  discretion  of  the  court,  recovei^  his  costs  of  suit,  as  between  solicitor 
and  client,  and  shall  have  the  like  remedy  for  the  same  as  any  defendant 
has  by  law  in  other  cases. 

In  tl.  V.  Tisdale  (1860),  20  U.C.Q.B.  272,  two  justices  of  the  peace 
were  tried  before  McLean,  J.,  and  a  jury  and  found  guilty  upon  an  indict- 
ment for  extortion  in  exacting  from  a  person  charged  on  a  preliminary 
enquiry  before  them  with  a^  felony  25  shillings  as  fees  due  to  them  as 
justices  and  for  fees  for  his  arrest.  The  magistrates  had  held  that  the 
charge  was  not  sustained  by  the  evidencci  but  had  collected  the  costs  above 
mentioned  from  the  accused  as  a  condition  of  his  discharge.  The  court 
in  refusing  a  new  trial  held'  that  the  demand  was  entirely  illegal,  and  that 
the  defendants  could  not  set  up  as  at  defence  "such  extraordinary  ignor- 
ance of  the  law  as  it  would  be  necessary  to  believe  they  laboured  under, 
before  it  coul<|  be  credited  that  they  had  fallen  into  a  mistake  as  to  their 
right  to  charge  the  defendant  with  costs  in  such  a  case  and  under  such 
circumstances.** 

Extortion  by  public  ofpcera,'] — See  note  to  sec.  157. 

1185.  When  any  certificate  is  granted  under  section  one  Return  by 
hundred  and  eighteen  of  this  Act,  the  justice  granting  it  shalP"^.*?®  ®' 
forthwith  make  a  return  thereof  to  the  proper  ofScer  in  the  under  Part 
county,   district  or  place  in  which  such  certificate  has  been  m. 
granted  for  receiving  returns  under  this  Part. 

2.  On  default  of  making  such  return  within  ninety  days  Penalty  for 
after  a  certificate  is  granted,  the  justice  shall  be  liable,   on  default, 
summary  conviction,  to  a  penalty  of  not  more  than  ten  dollars. 
55-56  v.,  c.  29,  s.  105. 

• 

1186«  Every  commissioner  under  Part  III.  of  this  Act  shall  Monthly 
make  a  monthly  return  to  the  Secretary  of  State  of  all  weapons  '®*^"'® 
delivered  to  him,  and  by  him  detained  under  Part  III.    R.S.,  part  III. 
c.  151,  s.  12. 

1187.  The  clerk  of  the  peace  of  the  district  or  county  to  Posting  up 
whom  returns  under  this  Part  are  made,  or  the  proper  officer,  '®*^"™*- 
other  than  the  clerk  of  the  peace,  to  whom  such  returns  are 
made,  shall,  within  seven  days  after  the  adjournment  of  the 
then  next  ensuing  general  or  quarter  sessions,  or  of  the  term  or 
sitting  ot  such  other  court  having  jurisdiction  in  appeal  as 
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aforesaid,  cause  the  said  returns  to  be  posted  up  in  the  courts 
house  of  the  district  or  county,  and  also  in  a  conspicuous  place 
in  the  office  of  such  clerk  of  the  peace,  or  other  proper  officer, 
for  public  inspection,  and  the  same  shall  continue  to  be  so 
posted  up  and  exhibited  until  the  end  of  the  next  ensuing 
general  or  quarter  sessions  of  the  peace,  or  for  the  term  or 
sitting  of  such  other  court  as  aforesaid. 

2.  For  every  schedule  so  made  and  exhibited  by 'such  clerk 
or  officer,  he  shall  be  allowed  such  fee  as  is  fixed  by  competent 
authority. 

3.  Such  clerk  of  the  peace  or  other  officer  of  each  district  or 
county,  within  twenty  days  after  the  end  of  each  general  or 
quarter  sessions  of  the  peace,  or  the  sitting  of  such  court  as 
aforesaid,  shall  transmit  to  the  Minister  of  Finance  a  true  copy 
of  all  such  returns  made  within  his  district  or  county.  55-56 
v.,  c.  29,  s.  903. 


Mistake  not 
to  vitiate 
return. 


1188«  No  return  purporting  to  be  made  by  any  justice 
under  this  Act  shall  be  vitiated  by  the  fact  of  its  including, 
by  mistake,  any  convictions  or  orders  had  or  made  before  him 
in  any  matter  over  which  any  provincial  legislature  has  exclu- 
sive jurisdiction,  or  with  respect  to  which  he  acted  under  the 
authority  of  any  provincial  law.    55-56  V.,  c.  29,  s.  906. 


Returns 
under  Part 
XVII. 


1189.  Every  clerk  of  the  peace  or  other  proper  officer  shall 
transmit  to  the  Minister  of  Agriculture  a  quarterly  return  of 
the  names  of  offenders,  the  offences  and  punishments  men- 
tioned in  convictions  transmitted  to  him  under  Part  XVII. 
of  this  Act.    55-56  V.,  c.  29,  s.  823. 
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PART  XXIV. 

LIMITATION   OP   ACTIONS. 

Prosecutions  for  Crimes, 

1140*  No  proBecntion  for  an  offence  against  this  Act,  or  Time  for 
action  for  penalties  or  forfeiture,  shall  be  commenced, —  m©^^°**^ 

(a)  after  the  expiration  of  three  years  from 'the  time  of  its  Three  years, 
commission  if  such  offence  be 

(i)  treason,  except  treason  by  killing  His  Majesty,  or 
where  the  overt  act  alleged  is  an  attempt  to  injure  the 
person  of  His  Majesty — section  seventy-four, 

« 

(ii)  treasonable  offences — section  seventy-eight, 

(iii)  any  offence  against  Part  VII.  relating  to  the  fraudu- 
lent marking  of  merchandise ;  or, 
(i)  after  the  expiration  of  two  years  from  its  commission  Two  years. 

if  such  offence  be 

(i)  a  fraud  upon  the  government — section  one  hundred 
and  fifty-eight, 

(ii)  a  corrupt  practice  in  municipal  affairs — section  one 
hundred  and  sixty-one, 

(iii)  unlawfully  solemnizing  marriage — section  three  hun- 
dred and  eleven;  or, 
(c)  after  the  expiration  of  one  year  from  its  commission  if  One  year. 

such  offence  be 

(i)  opposing  reading  of  Riot  Act  and  continuing  together 
after  proclamation — section  ninety-two, 

(ii)  refusing  to  deliver  weapon  to  justice — section  one 
hundred  and  twenty-six, 

(iii)  coming  armed  near  public  meeting — section  one  hun- 

*  dred  and  twenty-seven, 

(iv)  lying  in  wait  near  public  meeting — section  one  hun- 
dred and  twenty-eight, 

(v)  seduction  of  girl  under  sixteen — section  two  hundred 
and  eleven, 

(vi)  seduction  under  promise  of  marriage — section  two 
hundred  and  twelve, 


900 


r§  1140] 


Criminal  Code. 


Part  XXIV. 


Six  months. 


Three 
months. 


One  month. 


Biz  days. 


(vii)  seduction  of  a  ward  or  employee — section  two  hun- 
dred and  thirteen, 

(viii)  parent  or  guardian  procuring  defilement  of  girl — 
section  two  hundred  and  fifteen, 

(ix)  unlawfully  defiling  women,  procuring,  etc. — section 
two  hundred  and  sixteen, 

(x)  householders  permitting  defilement  of  girls  on  their 
premises — section  two  hundred  and  seventeen ;  or, 

(d)  after  the  expiration  of  six  months  from  its  commission 
if  the  oflPence  be 

(i)  unlawful  drilling — section  ninety-eight, 

(ii)  being  unlawfully  drilled — section  ninety-nine, 

(iii)  having  possession  of  offensive  weapons  for  purposes 

dangerous  to  the  public  peace — section  one  hundred  and 

fifteen, 
(iv)    proprietor  of  newspaper  publishing   advertisement 

offering  reward  for  recovery  of  stolen  property — section 

one  hundred  and  eighty-three,  paragraph  (d) ;  or, 

(e)  after  the  expiration  of  three  months  from  its  commission 
if  the  offence  be 

(i)  cruelty  to  animals — sections  five  hundred  and  fort^r- 

two  and  five  hundred  and  forty-three, 
(ii)   railways  and  vessels  violating  provisions  relating  to 
conveyance  of  cattle — ^section  five  hundred  and  forty- 
four, 
(iii)    refusing    peace    officer    or    constable    admission  — 
section  five  hundred  and  forty-five;  or, 
(/)  after  the  expiration  of  one  month  from  its  commission 
if  the  offence  be  improper  use  of  offensive  weapons  under 
sections  one  hundred  and  sixteen  and  one  hundred  and 
eighteen  to  one  hundred  and  twenty-four  inclusive. 
2.  No  person  shall  be  prosecuted,  under  the  provisions  of 
section  seventy-four  or  seventy-eight  of  this  Act,  for  any  overt 
act   of   treason   expressed   or   declared   by  open    and   advised 
speaking  unless   information   of  such   overt   act,   and   of  the 
words  by  which  the  same  was  expressed  or  declared,  is  given 
upon  oath  to  a  justice  within  six  days  after  the  words  are 
spoken  and  a  warrant  for  the  apprehension  of  the  offender  is 
issued  within  ten  days  after  such  information  is  given.    55-56 
v.,  c.  29,  8.  551. 

Prosecution  commenced.l — Laying  the  information  is  the  commence- 
ment of  a  prosecution.  Thorpe  v.  Priestnell.  [1897]  1  Q.B.  159;  Vaufrhton 
V.  Bradshaw,  9  C.B.N.S.  103,  followine:  Tiinnicliffe  v.  Tedd,  5  G.B.  653. 
Where,  therefore,  a  statute  provided  that  all  prosecutions  thereunder  should 
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be  commenced  within  twenty  days  after  the  commission  of  the  offence, 
and  an  informatioi^  was  taken  on  30th  December  laying  the  offence  on  16th 
December,  but  no  summons  was  issued  on  the  information  till  15th  Jan- 
uary, it  was  held  that  the  prosecution  w^as  commenced  in  time.  R.  y. 
Lennox    (1878),  34  U.C.Q.B.  28. 

An  Act  extending  the  time  limit  within  which  a  prosecution  for  an 
offence  may  be  brought,  deals  with  procedure,  and  the  extended  limit  ap- 
plies to  an  offence  committed  before  the  passage  of  the  Act.  Rex  v.  Chandra 
Dharma,  21  Times  L.R.  353. 

An  information  may  be  laid  and  proceedings  taken  thereon  for  the  pro- 
secution by  indictment  of  an  indictable  offence,  although  the  case  is  one 
which  might  have  been  summarily  tried  by  a  justice  had  the  information 
been  laid  within  the  six  months'  limit  provided  by  Cr.  Code  sec.  1124,  and 
although  that  period  had  expired  before  the  laying  of  the  information. 
R.  V.  Edwards  (1808),  2  Can.  Cr.  Cas.  06. 

Where  a  seduction  under  promise  of  marriage  has  taken  place  and  the 
illicit  intercourse  between  the  parties  is  continued,  upon  renewals  of  pro- 
mise, for  more  than  a  year  before  the  commencement  of  the  prosecution, 
a  prosecution  for  the  original  seduction  is  barred  by  Code  sec.  1140,  and 
a  conviction  is  not  warranted  as  for  a  subsequent  seduction  within  the 
year  as  the  woman  is  not  then  of  "previously  chaste  character."  The  King 
V.  Lougheed,  8  Can.  Cr.  Cas.  184. 

Subject  to  statutory  exceptions  an  indictment  or  information  may  be 
preferred  at  any  time.  The  general  rule  is  expressed  in  the  Latin  phrase 
**Nullum  tempus  occurrit  regi,"  which  means  that  the  Crown  is  not  barred 
by  lapse  of  time  from  instituting  criminal  proceedings  against  an  offender. 

Frequently,  in  criminal  courts,  where  there  are  two  or  more  indictments 
found  against  an  accused,  he  is  only  tried  and  sentenced  upon  one.  On  his 
release  from  prison,  after  serving  his  sentence,  theoretically  he  may  be 
tried  upon  the  indictments  remaining,  but  practically,  such  a  course  is  not 
adopted. 

Limitation  in  aummary  proceedings  before  justices,'] — See  sec.  1142 
and  note. 

1141«  No  action,  suit  or  information  shall  be  brought  or  Penalty  or 
laid   for   any   penalty   or   forfeiture   under   any   Act,   except '^'^^®**:^'® 
within  two  years  after  the  cause  of  action  arises  or  after  the  ^tWn  two 
offence  for  which  such  penalty  or  forfeiture  is  imposed  is  com-  years, 
mitted,  unless  the  time  is  otherwise  limited  by  any  Act  or  by 
law.    55-56  V.,  c.  29,  s.  930. 

Continuing  offence.'] — ^A  person  who  organizes  an  association  to  restrict 
and  control  the  business  of  retail  coal  dealing  to  the  members  of  the  asso- 
ciation, and  to  prevent  anyone  else  from  obtaining  coal  from  the  foreign 
shippers  at  wholesale  rates  for  resale  in  the  district  in  which  the  associa- 
tion operates  is  properly  convicted  under  Code  sec.  408  of  conspiracy  to 
prevent  competition  in  the  sale  of  a  commodity  which  is  the  subject  of 
trade.  And  even  if  Code  see.  1141  which  limits  certain  proceedings  to  two 
years  after  the  offence,  could  be  held  to  apply  to  a  prosecution  by  indict- 
ment, it  did  not  apply  to  bar  this  prosecution  for  the  offence  was  a  con- 
tinuing one,  the  association  remaining  in  active  operation  under  the  preni- 
dency  of  the  defendant  un  to  the  commencement  of  the  prosecution.  The 
King  V.  Elliott,  0  Can.  Cr.  Cas.  505,  0  O.L.R.  648. 
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1142.  {As  amended  1907).  In  the  case  of  any  offence 
punishable  on  summary  conviction,  if  no  time  is  specially  limited 
for  making  any  complaint,  or  laying  any  information,  in  the  Act 
or  law  relating  to  the  particular  case,  the  complaint  shall  be 
made,  or  the  information  laid,  within  six  months  from  the  time 
when  the  matter  of  the  complaint  or  information  arose,  except 
in  the  Northwest  Territories  and  the  Yukon  Territory,  in  all 
which  Territories  the  time  within  which  such  complaint  may  be 
made,  or  such  information  laid,  shall  be  twelve  months  from  the 
time  when  the  matter  of  the  complaint  or  information  arose. 
55-56  v.,  c.  29,  s.  841 ;  R.S.,  c.  50,  s.  81 ;  61  V.,  c.  6,  s.  9 ;  6  &  7 
E.  VII.,  c.  8. 

Time  limiiaiion,'] — This  section  was  originally  sec.  5  of  52  Vict.,  ch.  45 
(Can.),  an  Act  to  amend  the  Summary  Convictions  Act,  and  its  provi- 
sions apply  only  to  cases  arising,  and  in  which  proceedings  are  had,  under 
the  provisions  regarding  summary  convictions.  R.  v.  Bdwards  (1898),  2 
Can.  Cr.  Cas.  96  (Ont.) ;  R.  v.  McKinnon  (1902),  5  Can.  Cr.  Cas.  301. 

An  information  may  be  laid  and  proceedings  taken  thereon  for  the  pro- 
secution by  indictment  of  an  indictable  offence,  although  the  case  is  one 
which  might  have  been  summarily  tried  by  a  justice  had  the  information 
been  laid  within  the  six  months'  limit  provided  by  Cr.  Code  sec.  1142,  and 
although  that  period  had  expired  before  the  laying  of  the  information.  R. 
V.  Edwards  (1898),  2  Can.  Cr.  Cas.  96.  And  as  an  indictment  for  rape  in- 
cludes the  lesser  charge  of  assault,  a  verdict  thereon  of  common  assault  is 
properly  followed  by  a  conviction  although  the  information  was  li^id  more 
than  six  months  after  the  offence  was  committed.    Ibid. 

A  prosecution  under  the  revenue  tax  laws  of  a  province  to  enforce  pay- 
ment of  the  tax  is  a  proceeding  for  the  recovery  of  a  Crown  debt,  and  is 
not  governed  by  a  general  statute  of  limitation,  not  expressly  applying  to 
the  Crown,  but  requiring  complaints  in  matters  of  summary  conviction  to 
be  made  within  three  months  from  the  time  when  the  matter  of  the  com- 
plaint arose.    R.  v.  Lee  How   (1901),  4  Can.  Cr.  Cas.  551    (B.C.). 

Where  an  information  under  a  licensing  law  does  not  shew  that  the 
alleged  offence  was  committed  within  the  statutory  limit  prior  to  the  lay- 
ing of  the  information,  the  magistrate  has  no  jurisdiction.  R.  v.  Breen 
(1904),  8  Can.  Cr.  Cas.  146  (N.S.);  R.  v.  BoutiUer,  8  Can.  Cr.  Cas.  82; 
R.  V.  Adams  (1892),  24  N.S.R.  559. 

The  defect  in  the  information  is  not  cured  by  the  appearance  of  the 
accused  before  the  magistrate  and  the  taking  by  the  latter  of  evidence  for 
the  prosecution  unless  such  evidence  discloses  a  primft  facie  case  of  an 
offence  under  the  statute,  within  the  statutory  limit.  R.  v.  Breen  (1904), 
8  Can.  Cr.  Cas.  146. 

Where  a  summons  for  an  offence  under  a  statute  relating  to  adultera- 
tion of  food  and  drugs  had  been  signed  by  a  magistrate  "who  had  not  taken 
the  information,  and  the  limitation  of  time  within  which  the  statute  re- 
quired that  the  summons  under  it  should  be  served  had  expired  before  the 
hearing,  and  both  parties  appeared  at  the  hearing,  but  the  defendant  ob- 
jected to  the  irregularity,  the  conviction  was  quashed  upon  the  ground  that 
there  was  no  valid  summons,  and  that,  as  the  provisions  of  the  statute 
had  not  been  complied  with,  there  was  no  jurisdiction.  Dixon  v.  Wells 
(1890),  25  Q.B.D.  249. 

Where  the  limitation  of  time  for  bringing  a  prosecution  is  contained  in 
A  separate  section  of  the  statute  creating  the  offence,  it  is  not  essential 
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to  the  yalidity  of  the  conviction  that  it  should  shew  on  its  face  that  the 
limitation  has  not  been  exceeded.  Neither  the  summary  conviction  nor  the 
warrant  of  commitment  for  a  third  offence  against  the  Canada  Temperance 
Act  need  shew  that  the  information  leading  to  a  prior  conviction  was  laid 
within  the  statutory  period  of  three  months  after  the  offence.  R.  v.  Clark 
(No.  2)    (1906),  12  Can.  Cr.  Cas.  485. 

Actions  against  Persons  Administering  the  Criminal  Law. 

1148*  Every  action  and  prosecution  against  any  person  for  Time  and 
anything  purporting  to  be  done  in  pursuance  of  any  Act  of  the  Pjj?®  °' 
Parliament  of  Canada  relating  to  criminal  law,  shall,  unless 
otherwise  provided,  be  laid  and  tried  in  the  district,  county  or 
other  judicial  division,  where  the  act  was  committed,  and  not 
elsewhere,  and  shall  not  be  commenced  except  within  six 
months  next  after  the  act  committed.     55-56  V.,  c.  29,  s.  975. 

1 144.  Notice  in  writing  of  such  action  and  of  the  cause  Notice  in 
thereof,  shall  be  given  to  the  defendant  one  moi^th  at  least  before  ^^ting. 
the  commencement  of  the  action.    55-56  V.,  c.  29,  s.  976. 

Notice  of  action.] — The  tendency  of  courts  has  been  rather  to  extend 
than  restrict  the  protection  afforded  to  peace  officers  professinf^  to  act  in 
the  execution  of  their  duty  by  notices  of  action.  White  v.  Hamm  (1003), 
36  N.B.R.  237,  240,  per  Barker,  J. 

Although  the  defendant's  conduct  may  have  been  illegal,  it  is  just  the 
illegality  for  which  the  legislature  intended  a  person  should  have  notice 
of  action  in  order  to  enable  him^  if  he  choose,  to  render  amends.  When 
it  is  said  that  iv  man  does  a  thing  "in  pursuance  of"  an  Act  of  Parlia- 
ment, it  does  not  necessarily  mean  that  he  does  it  in  exact  execution  of 
the  Act,  or  in  exact  accordance  with  its  provisions.  The  word  is  applicable 
where  a  man  endeavours,  though  unsuccessful,  to  follow  the  Act.  Read 
V.  Coker,  17  Jur.  990. 

There  is  a  class  of  cases  where  actions  have  been  brought  against  per- 
sons, who,  acting  in  supposed  pursuance  of  an  Act  of  Parliament,  e.g., 
the  Larceny  Act,  have  arrested  others  as  having  been  "found  committing*' 
an  offence  against  the  Act,  and  the  question  has  arisen  whether  they  were 
"found  committing"  the  offence,  or  were  "immediately"  apprehended  within 
Che  meaning  of  the  Act  so  as  to  justify. the  arrest.  The  right  of  the  de- 
fendant in  such  cases  to  notice  -of  action  has  been  said  to  depend  upon 
whether  he  bona  fide  believed  in  the  existence  of  a  state  of  facts  which, 
had  they  existed,  would  have  afforded  a  defence  to  the  action,  and  it  is 
laid  down  that  this  is  the  proper  question  in  such  cases  to  submit  to  the 
jury.  Such  are  the  cases  of  Heath  v.  Brewer,  16  C.B.N.S.  803;  Hermann 
V.  Seneschal,  13  C.B.N.S.  392;  Roberts  v.  Orchard,  2  H.  &  C.  769;  Cham- 
berlain V.  King,  L.R.  6  C.P.  474;  Griffith  v.  Taylor,  2  C.P.D.  194. 

There  is  another  class  of  cases,  of  which  Agnew  v.  Jobson.  13  Cox  C.C. 
625,  is  an  illustration,  where  a  justice  has  done  some  act  "wholly  alien 
to  his  jurisdiction,"  for  doing  which  he  had  "no  other  authority  than  any 
other  person  in  the  realm,  no  pretence  for  authority  or  for  saying  that 
he  was  within  the  precincts  of  the  law."  Norton  v.  Miller,  2  Chitty  140. 
In  such  cases  the  defendant  is  not  entitled  to  notice  of  action.  See  also 
Sinden  v.  Brown,  17  Ont.  App.  173;  McGuiness  v.  Dafoe,  3  Can.  Cr.  Cas. 
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139,  23  Ont.  App.  R.  704;  Friel  v.  Ferguson,  16  U.C.CP.  684;  NeU  ▼.  Mc- 
Millan, 25  U.C.R.  485;  Usill  v.  Hales,  3  C.P.D.  319;  Cummins  T.  Moore, 
37  U.C.R.  130;  Venning  v.  Steadman,  9  Can.  S.C.R.  206. 

1145.  In  any  such  action  the  defendant  may  plead  the 
general  issue,  and  give  the  provisions  of  this  title  and  the 
special  matter  in  evidence  at  any  trial  had  thereupon.  55-56  V., 
c.  29,  s.  977. 

1 146.  No  plaintiff  shall  recover  in  any  such  action  if  tender 
of  sufficient  amends  is  made  before  such  action  brought,  or 
if  a  sufficient  sum  of  money  is  paid  into  court  by  or  on  behalf 
of  the  defendant  after  such  action  brought.  55-56  V.,  c.  29, 
s.  978. 


;Tudgmentif        1147.  If  such  action  is  commenced  after  the  time  limited 

broiLThUn     *®  aforesaid  for  bringing  the  same,  or  is  brought  or  the  venue 

time,  etc.       laid  in  any  other  place  than  as  aforesaid,  a  verdict  shall  be 

found  or  judgment  shall  be  given   for  the  defendant;   and 

thereupon,  or  if  the  plaintiff  becomes  nonsuit,  or  discontinues 

any  such  action  after  issue  joined,  or  if  upon  demurrer  or 

otherwise  judgment  is  given  against  the  plaintiff,  the  defendant 

Costs.  shall,  in  the  discretion  of  the  court,  recover  his  full  costs  as 

between  solicitor  and  client,  and  shall  have  the  like  remedy 

for  the  same  as  any  defendant  has  by  law  in  other  cases. 

No  costs  2.  Although  a  verdict  or  judgment  is  given  for  the  plaintiff 

unless  action  j^  ^^y  g^^^jj  action,  such  plaintiff  shall  not  have  costs  against 

approv    .      ^j^^  defendant,  unless  the  judge  before  whom  the  trial  is  had 

certifies  his  approval  of  the  action.    55-56  V.,  c.  29,  s.  979. 

Other  pro-         .1148.  Nothing  herein  shall  prevent  the  effect  of  any  Act  in 

tectingActs  f^^^Q  j^  ^jiy  province  of  Canada,  for  the  protection  of  justices 

or  other  officers  from  vexatigus  actions  for  things  purporting  to 

be  done  in  the  performance  of  their  duty.     55-56  V.,  c.  29, 

8.  980. 

Criminal  proceedings  as  a  jusUfi cation. '\ — Where  the  justi'^es  huve  a 
general  jurisdiction  over  the  subject  matter  upon  which  they  h^ve  i«sned 
a  warrant  of  commitment  to  a  paoler,  the  paoler  is  not  liable  to  an  action, 
though  their  proceedings  are  erroneous*,  but  it  is  otherwise  if  the  justices 
were  acting  wholly  out  of  their  jurisdiction.  Ferguson  v.  Adams  (1848), 
5  U.C.Q.B.  194. 

A  conviction  made  by  a  masristrate  nrotects  him  from  an  action  of  tres- 
pass in  respect  to  the  enforcement  of  the  same,  so  long  as  it  has  not  been 
set  aside.    Gates  v.  Devenish   (1849),  6  U.C.Q.B.  260. 

Tn  an  action  a&rainst  a  magristrate  for  trespass  and  ille<r*'l  seizure  of 
goods,  in  order  to  shew  a  good  justification  it  is  necessary  that  the  de- 
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fendant  should  give  in  evidence  a  conviction  not  illegal  on  the  face  of  it, 
and  a  warrant  of  distress  8UT>Dorted  by  the  conviction,  and  not  on  the  face 
of  it  an  illegal  warrant.  In  a  case  where  a  magistrate's  conviction  was 
for  "wilfully  damaging,  spoiling  and  takin&r  awav  six  bushels  of  apples 
of  A.B.,  whereby  CD.  committed  an  injury  to  the  said  goods  and  chattels 
of  the  said  A.B."  and  the  warrant  recited  that  "judgment  was  given 
against  CD.  in  a  suit  of  A.B.  v.  CD.  for  a  misdemeanour  in  taking  applies 
by  force  and  violence  off  and  from  the  presence  of  A.B./*  it  was  held  that 
the  conviction  did  not  support  the  warrant;  and  also  that  neither  the  con- 
viction nor  the  warrant  contained  a  statement  of  an  offence  for  which 
such  a  conviction  could  take  place.  Eastman  v.  Reid  (1850),  6  U.CQ.B. 
611. 

1149.  Every    action    brought    against    any    commissioner  Actions 
under  Part  III.  of  this  Act  or  any  justice,  constable,  peactJ  Jj^^J^*'^ 
officer  or  other  person,  for  anything  done  in  pursuance  of  the  months, 
said  Part,  shall  be  commenced  within  six  months  next  after  the 
alleged  cause  of  action  arises ;  and  the  venue  shall  be  laid  or  Venue, 
the  action  instituted  in  the  district  or  county  or  place  where  the 
cause  of  action  arose ;  and  the  defendant  may  plead  the  general 
issue  and  give  this  Act  and  the  special  matter  in  evidence. 

2.  If  such  action  is  brought  after  the  time  limited,  or  the  Judgment  if 
venue  is  laid  or  the  action  brought  in  any  other  district,  county  b«Jugl^°in 
or  place  than  in  this  section  prescribed,  the  judgment  or  verdict  time,  etc 
shall  be  given  for  the  defendant;  and  in  such  case,  or  if  the 
judsrment  or  verdict  is  given  for  the  defendant  on  the  merits, 
or  if   the  plaintiff  becomes  non-suited   or   discontinues   after 
appearance  is  entered,  or  has  judgment  rendered  against  him 
on  demurrer,  the  defendant  shall  be  entitled  to  recover  double  Double 
costs.    R.S.,  c.  151,  s.  24.  «»*«• 

Part  III.  of  the  Code  relates  to  the  preservation  of  the  peace  in  .the 
vicinity  of  public  works,  and  includes  sees.  142-154. 

1160*  AH  actions  for  penalties  arising  under  the  provisions  Actions  for 
of  section  eleven  hundred  and  thirty-four  shall  be  commenced  P^^^^ties 
within  six  months  next  after  the  cause  of  action  accrues,  and  gection  1134 
the  vsame  shall  be  tried  in  the  district,  county  or  place  wherein  within  six 
such  penalties  have  been  incurred ;  and  if  a  verdict  or  judgment  ™®°     * 
passes  for  the  defendant,  or  the  plaintiff  becomes  non-suit,  or 
discontinues  the  action    after  issue  joined,  or  if,  upon  demurrer 
or    otherwise,    judgment    is  given    against    the    plaintiff,    the 
defendant  shall,  in  the  discretion  of  the  court,  recover  his  costs  Costs, 
of  suit,  as  between  solicitor  and  client,  and  shall  have  the  like 
remedy  for  the  same  as  any  defendant  has  by  law  in  other 
cases.    55-56  V.,  c.  29,  s.  904. 
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Criminal  Code. 


Part  XXIV. 


Enforcing 

oonviction 

under 

section 

766,  no 

action. 


1151.  No  action  or  proceeding  shall  be  commenced  or  had 
against  a  justice  for  enforcing  a  conviction,  order  or  deter- 
mination afSrmed,  amended  or  made  by  the  court  under  section 
seven  hundred  and  sixty-five.    55-56  V.,  c.  29,  s.  900.  ' 

Section  766,  referred  to  in  see.  1161,  deals  with  ''cases   stated"  for 
the  opinion  of  a  superior  court  in  matters  of  summary  conviction. 
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PART  XXV. 


FOBM& 


1153.  The  several  forms  in  this  Part,  varied  to  suit  the  As  in  this 
case,  or  forms  to  the  like  effect,  shall  be  deemed  good,  valid  and  ^Stedas to 
sufficient  in  the  cases  thereby  respectively  provided  for;  and  officials, 
may,  when  made  for  one  class  of  officials,  be  varied  so  as  to 
apply  to  any  other  class  having  the  same  jurisdiction.     55-56 
v.,  c.  29,  ss.  541  and  982. 

Statutory  forms.] — ^A  similar  provision  was  contained  in  the  statute  32- 
33  Vict.,  ch.  30,  and  it  was  held  by  Taylor,  J.,  of  the  Manitoba  Court  of 
Queen's  Bench  that  the  forms  were  not  imperative.  R.  v.  Connor  (1885), 
2  Man.  R.  235.  1  Terr.  L.R.  4. 

The  use  of  Code  form  73  in  endorsing  a  certificate  of  non-appearance 
upon  a  recognizance  of  bail  is  not  imperative.  R.  v.  May  (1905),  0  Can. 
Cr.  Cas.  529. 

A  notice  of  appeal  from  a  summary  conviction  is  not  invalid  because 
of  the  want  of  signature.  And  although  signature  was  indicated  by 
former  Code  form  NNN.,  an  unsigned  notice  of  appeal  otherwise  valid  in 
form  was  held  to  be  a  **form  to  the  like  effect"  and  valid.  The  King  v. 
Bryson,  10  Can.  Cr.  Cas.  398. 

Where  statutory  forms  are  declared  to  be  sufficient  by  the  statute  itself, 
a  warrant  following  the  statutory  form  is  good,  although  it  does  not  men- 
tion all  of  the  statutory  conditions  of  discharge.  Ex  parte  Hilchie,  11 
Can.  Cr.  Cas.  85. 

Where  an  estreat  had  been  directed  unon  an  informal  certificate  ini-  * 
tialed  but  not  more  fully  signed  by  the  maeistrate,  a  motion  made  after 
a  long  delay  to  vacate  the  estreat  for  irregularity  was  refused.    R.  v.  May 
ri905K  9  Can.  Cr.  Cas.  529;  and  see  R.  v.  Hamilton   (1898),  2  Can.  Cr. 
Cm.  390. 

Form  1. 
(Section  629.) 

Information  to  obtain  a  Search  Warrant. 

Canada, 
Province  of  , 

County  of 

The  information  of  A.  B.,  of  in  the  said 

county   (yeoman)  y  taken  this  day  of  in 

the  year  before  me,  J.  S.,  Esquire,  a 

justice  of  the  peace,  in  and  for  the  district  (or  county,  etc,,) 
of  ,  who  says  that  (describe  things  to  be 
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searched  for  and  offence  in  respect  of  which  search  is  made), 
and  that  he  has  just  and  reasonable  cause  to  suspect,  and  sus- 
pects that  the  said  goods  and  chattels,  or  some  part  of  them 
are    concealed    in    the    {dwelling-house,    etc.,)    of    C.    D.,    of 

in  the  said  district  {or  county,  etc.,)  {here 
add  the  causes  of  suspicion,  whatever  they  niay  be) :  Wherefore 
{he)  prays  that  a  search  warrant  may  be  granted  to  him  to 
search  the  {dwelling-house,  etc.),  of  the  said  C.  D.,  as  aforesaW, 
for  the  said  goods  and  chattels  so  stolen,  taken  and  carrie-l 
'  away  as  aforesaid  {or  as  the  case  way  he). 

Sworn  {or  affirmed)  before  me  the  day  and  year  first  above 
mentioned,  at  in  the  said  county  of 

J.  o., 
J.  P.,  {name  of  district  or  county,  etc.) 

63-64  v.,  c.  46,  form  J. 


(Section  630.) 


Form  2. 


Warrant  to  Search. 


Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 

Whereas  it  appears  on  the  oath  of  A.  B.,  of  ,  that 

there  is  reason  to  suspect  that  {describe  things  to  he  searched 
for  and  offence  in  respect  of  which  search  is  made)  are  con- 
cealed in  at 

This  is,  therefore,  to  authorize  and  require  you  to  enter 
between  the  hours  of  {as  the  justice  shall  direct)  into  the  said 
premises,  and  to  search  for  the  said  things,  and  to  bring  the 
same  before  me  or  some  other  justice. 

Dated  at  ,  in  the  said  county  of 

this  day  of  ,  in  the  year 

J.  p.,  {name  of  county.) 
To  of  . 

55-56  v.,  c.  29,  sch.  1,  form  I. 
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Form  3. 
(Section  654.) 

Information  and  Complaint  for  an  Indictable  Offence. 

Canada, 
Province  of  , 

County  of 

The  information  and  complaint  of  CD.  of  , 

(yeoman),  taken  this  day  of  ,  in  the 

year  ,  before  the  undersigned  (one)  of  His 

Majesty's  justices  of   the  peace  in  and    for  the    said    county 
of  ,  who  saith  that  (etc.,  stating  the  offence). 

Sworn  before  (me),  the  day  and  year  first  above  mentioned, 
at 

J.  o., 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  C. 


Form  4. 
(Section  656.) 

Warrant  to  Apprehend  a  Person  Charged  with  an  Indictable 
Offence  Committed  on  the  High  Seas  or  Abroad. 

For  offences  committed  on  the  high  seas  the  warrant  may  be 
the  same  as  in  ordinary  cases,  but  describing  the  offence  to  have 
been  committed  'on  the  high  seas,  out  of  the  body  of  any  dis- 
trict or  county  of  Canada  and  within  the  jurisdiction  of  the 
Admiralty  of  England.' 

For  offences  committed  abroad  for  which  the  parties  may  be 
indicted  in  Canada,  the  warrant  also  may  be  the  same  as  in 
ordinary  cases,  but  describing  the  offence  to  have  been  com- 
mitted *on  land  out  of  Canada,  to  wit:  at  in  the 
Kingdom  of  ,  or,  at  ,  in  the  Island  of  , 
in  the  West  Indies,  or  at  ,  in  the  East  Indies,'  or  as 
the  case  may  be. 

55-56  v.,  c.  29,  sch.  1,  form  D. 
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Form  5. 
(Section  658.) 

Summons  to  a  Person  charged  with  an  Indictable  Offence. 

Canada, 
Province  of 
County  of 

To  A.  B.,  of  ,  (labourer) : 

Whereas  you  have  this  day  been  charged  before  the  under- 
signed y  a  justice  of  the  peace  in  and  for  the  said 
county  of  ,  for  that  you  on  ,  at  , 
(stating  shortly  the  offence) :  These  are  therefore  to  command 
you,  in  His  Majesty's  name,  to  be  and  appear  before  (me) 
on  ,  at  o'clock  in  the  (fore)  noon,  at  , 
or  before  such  other  justice  or  justices  of  the  peace  for  the  same 
county  of  ,  as  shall  then  be  there,  to  answer  to  the 
said  charge,  and  to  be  further  dealt  with  according  to  law. 
Herein  fail  not. 

Qiven  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county,) 
55-56  v.,  c.  29,  sch.  1,  form  E. 

Form  6. 
(Section  659.) 

Warrant  in  the  first  instance  to  apprehend  a  Person  charged 

with  an  Indictable  Offence. 

Canada, 
Province  of  , 

County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 
Whereas  A.  B.,  of  ,  (labourer),  has  this  day  been 

charged  upon  oath  before  the  undersigned  y  a  justice 

of  the  peace  in  and  for  the  said  county  of  ,  for  that 

he,  on  ,  at  ,  did  (etc.,  stating  shortly  the 

offence) :  These  are,  therefore,  to  command  you,  in  His 
Majesty's  name,  forthwith  to  apprehend  the  said  A.  B.,  and 
to  bring  him  before  (me)  or  some  other  justice  of  the  peace 
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in  and  for  the  said  county  of  ,  to  answer  unto  the 

said  charge,  and  to  be  further  dealt  with  according  to  law. 

Oiven  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  F. 

Fork  7. 
(Section  660.) 

Warrant  when  the  Summons  is  disobeyed. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 

Whereas  on  the  day  of  ,  (instant  or  last 

past)  A.B.,  of  ,  was  charged  before  {me 

or  us,)  the  undersigned  (or  name  the  justice  or  justices,  or  as 
the  case  may  be),  (a)  justice  of  the  peace  in  and  for  the  said 
county  of  ,  for  that  (etc,  as  in  the  summons) ;  and 

whereas  I  (or  he  the  said  justice  of  the  peace,  or  we  or  they 
the  said  justices  of  the  peace)  did  then  issue  (my,  our,  his  or 
their)   summons  to  the  said  A.  B.,  commanding  him,  in  His 
Majesty's  name,  to  be  and  appear  before  (me)  on 
at  o'clock  in  the  (fore)  noon,  at  ,  or  before 

such  other  justice  or  justices  of 'the  peace  as  should  then  be 
there,  to  answer  to  the  said  charge  and  to  be  further  dealt  with 
according  to  law;  and  whereas  the  said  A.  B.  has  neglected  to 
be  or  appear  at  the  time  and  place  appointed  in  and  by  the  said 
summons,  although  it  has  now  been  proved  to  (me)  upon  oath 
that  the  said  summons  was  duly  served  upon  the  said  A.  B. : 
These  are  therefore  to  command  you  in  His  Majesty's  name, 
forthwith  to  apprehend  the  said  A.  B.,  and  to  bring  him  before 
(me)  or  some  other  justice  of  the  peace  in  and  for  the  said 
county  of  ,  to  answer  the  said  charge,  and 

to  be  further  dealt  with  according  to  law. 

Given  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  G. 
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Form  8, 
(Section  662.) 

Endorsement  in  Backing  a  Warrant. 

Canada, 
Province  of 
County  of 

Whereas  proof  upon  oath  has  this  day  been  made  before 
me  ,  a  justice  of  the  peace  in  and  for  the  said  county 

of  ,  that  the  name  of  J.  S.  to  the  within  warrant 

subscribed,  is  of  the  handwriting  of  the  justice  of  the  peace 
within  mentioned:  I  do  therefore  hereby  authorize  W.  T.  who 
brings  to  me  this  warrant  and  all  other  persons  to  whom  this 
warrant  was  originally  directed,  or  by  whom  it  may  be  lawfully 
executed,  and  also  all  peace  ofiBcers  of  the  said  county  of  , 

to  execute  the  same  within  the  said  last  mentioned  county. 

Given  under  my  hand,  this  day  of  ,  in  the 

year  ,  at  ,  in  the  county  aforesaid. 

J.  L., 

J,  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  H. 

Form  9. 
(Section  665.) 

Warrant  to  convey  before  a  Justice  of  another  County, 

Canada,  1 

Province  of  ,  |- 

County  of  .  J 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 
Whereas  information  upon  oath  was  this  day  made  before 
the  undersigned  that  A.  B.,  of  ,  on  the  day 

of  ,  in  the  year  ,  at  ,  in  the  county, 

of  (state  the  charge). 

And  whereas  I  have  taken  the  deposition  of  X.  Y.  as  to  the 
said  offence. 

And  whereas  the  charge  is  of  an  offence  committed  in  the 
county  of 

This  is  to  command  you  to  convey  the  said  (name  of  ac- 
cused),  of  ,  before  some  justice  of  the  last-mentioned 
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county,  near  the  above  place,  and  to  deliver  to  him  this  warrant 
and  the  said  deposition. 

Dated  at  ,  in  the  said  county  of  , 

this  day  of  ,  in  the  year 

J.  S., 

J.  P.,  (name  of  county.) 

To  of 

65-56  v.,  c.  29,  sch.  1,  form  A. 


POBM  10. 
(Section  666.) 

Receipt  to  he  given  to  the  Constable  hy  the  Justice  for  the 
County  in  which  the  Offence  was  committed. 

Canada, 
Province  of 
County  of 

I,  J.  L.,  a   justica  of   the   peace   in   and   for   the  county 
of  ,  hereby  certify  that  W.  T.,  peace  oflScer  of  the 

county  of  has,  on  this  day  of 

in  the  year  ,  by  virtue  of  and  in  obedience 

to  a  warrant  of  J.  S.,  Esquire,  a  justice  of  the  peace  in  and 
for  the  county  of  ,  produced  before  me  one  A.  B., 

charged  before  the  said  J.  S.  with  having  (etc.,  stating  shortly 
the  offence)  and  delivered  him  into  the  custody  of  , 

by  my  direction  to  answer  to  the  said  charge,  and  further  to  be 
dealt  with  according  to  law,  and  has  also  delivered  unto  me  the 
said  warrant,  together  with  the  information  (if  any)  in  that 
behalf,  and  the  deposition  (s)  of  C.  D.  (and  of  ),  in 

the  said  warrant  mentioned,  and  that  he  has  also  proved  to  me, 
upon  oath,  the  handwriting  of  the  said  J.  S.,  subscribed  to  the 

same. 

• 

Dated  the  day  and  year  first  above  mentioned,  at  , 

in  the  said  county  of 

J.  L., 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  B. 

58 — CBIM.   CODE. 
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Form  11. 
Summons  to  a  Witness. 


(Section  671.) 


Canada, 
Province  of 
County  of 

To  E.  F.,  of  ,  {labourer) : 

Whereas  information  has  been  laid  before  the  undersigned 
,  a  justice  of  the  peace  in  and  for  the  said  county 
of  ,  that  A.  B.  {etc.,  as  in  the  summons  or  warrant 

against  the  accused),  and  it  has  been  made  to  appear  to  me 
that  you  are  likely  to  give  material  evidence  for  {the  prosecution 
or  for  the  accused) :  These  are  therefore  to  require  you  to  be 
and  to  appear  before  me,  on  next,  at  o'clock 

in  the  (fore)  noon,  at  ,  or  before  such  other  justice 

or  justices  of  the  peace  of  the  said  county  of  ,  as 

shall  then  be  there,  to  testify  what  you  know  concerning  the 
said  charge  so  made  against  the  said  A.  B.  as  aforesaid.  Here- 
in fail  not. 

Oiven  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 

55-56  v.,  c.  29,  sch.  1,  form  K ;  58-59  V.,  c.  40,  s.  1. 

Form  12. 
(Section  673.) 

Warrant  when  a  Witness  has  not  obeyed  the  Summons. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  oflScers  in  the 
said  county  of 

Whereas  information  having  been  laid  before  ,  a 

justice  of  the  peace,  in  and  for  the  said  county  of  , 

that  A.  B.  {etc.,  as  in  the  summons) ;  and  it  having  been  made 
to  appear  to'  (me)  upon  oath  that  E.  F.  of 
{labourer),  was  likely  to  give  material  evidence  for  {the  pro- 
secution),  {I)   duly  issued   {my)  summons  to  the  said  E.  P., 
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requiring  him  to  be  and  appear  before  (me)  on  , 

at  ,  or  before  such  other  justice  or  justices  of  the 

peace  for  the  said  county,  as  should  then  be  there,  to  testify 
what  he  knows  respecting  the  said  charge  so  made  against 
the  said  A.  B.,  as  aforesaid;  and  whereas  proof  has  this  day 
been  made  upon  oath  before  (me)  of  such  summons  having 
been  duly  served  upon  the  said  E.  F. ;  and  whereas  the  said 
E.  F.  has  neglected  to  appear  at  the  time  and  place  appointed 
by  the  said  summons,  and  no  just  excuse  has  1)een  offered  for 
such  neglect :  These  are  therefore  to  command  you  to  bring  and 
have  the  said  E.  F.  before  {me)  on  at  o'clock 

in  the  (fore)  noon,  at  ,  or  before  such  other  justice 

or  justices  for  the  said  county,  as  shall  then  be  there,  to  testify 
what  he  knows  concerning  the  said  charges  so  made  against  the 
said  A.  B.  as  aforesaid. 

Given  under  (my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county,) 
55-56  v.,  c.  29,  sch.  1,  form  L. 

Form  13. 

(Sections  674  and  842.) 

Conviction  for  Contempt. 
Canada,  1 


Province  of  ,  V 


County  of 

Be  it  remembered  that  on  the  day  of  , 

in  the  year  ,  in  the  county  of  ,  E.  F.  is 

convicted  before  me,  for  that  he  the  said  E.  F.  did  not  attend 
before  me  to  give  evidence  on  the  trial  of  a  certain  charge 
against  one  A.  B.  of  theft  (or  as  the  case  may  be),  although 
duly  subpoenaed  {or  bound  by  recognizance  to  appear  and  give 
evidence  in  that  behalf,  as  the  case  may  be)  but  made  default 
therein,  and  has  not  shown  before  me  any  sufficient  excuse  for 
such  default,  and  I  adjudge  the  said  E.  F.,  for  his  said  offence, 
to  be  imprisoned  in  the  common  gaol  of  the  county  of  , 

at  ,  for  the  space  of  ,  there  to  be  kept  with 

{or  without)  hard  labour  {as  may  be  authorized  and  deter- 
mined,  and  in  case  a  fine  is  also  intended  to  be  imposed,  then 
proceed)  and  I  also  adjudge  that  the  said  E.  F.  do  forthwith 
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pay  to  and  for  the  use  of  His  Majesty  a  fine  of  dollars, 

and  in  default  of  payment,  that  the  said  fine,  with  the  cost  of 
collection,  be  levied  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  said  E.  F.  {or  in  case  a  fine  alone  is  imposed,  then 
the  clause  of  imprisonment  is  to  he  omitted). 

Oiven  under  my  hand  at  ,  in  the  said  county 

of  ,  the  day  and  year  first  above  mentioned. 

0.  k; 

Judge. 
55-56  v.,  c.  29,  sch.  1,  form  PP. 

Form  14. 
(Section  675.) 

Warrant  for  a  Witness  in  the  First  Instance. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 

Whereas  information  has  been  laid  before  the  undersigned 
,  a  justice  of  the  peace,  in  and  for  the  said  county 
of  ,  that  {etc.,  as  in  the  summons) ;  and  it  having 

been  made  to  appear  to  {me)  upon  oath,  that  E.  F.  of  , 

{labourer),  is  likely  to  give  material  evidence  for  the  prosecu- 
tion, and  that  it  is  probable  that  the  said  E.  F.  will  not  attend 
to  give  evidence  unless  compelled  to  do  so:  These  are  there- 
fore to  command  you  to  bring  and  have  the  said  E.  F.  before 
(me)  on  ,  at  o'clock  in  the  (fore)  noon,  at  , 

or  before  such  other  justice  or  justices  of  the  peace  for  the  same 
county,  as  shall  then  be  there,  to  testify  what  he  knows  concern- 
ing the  said  charge  so  made  against  the  said  A.  B.  as  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  M. 
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Form  15. 
(Section  677.) 

Warrant  when  a  tuitness  has  not  obeyed  the  suhpcena. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 

Whereas  information  having  been  laid  before  ,  a 

justice  of  the  peace,  in  and  for  the  said  county,  that  A.  B. 
{etc.,  as  in  the  summons) ;  and  there  being  reason  to  believe 
that  E.  F.,  of  ,  in  the  province  of  , 

(labourer),  waj  likely  to  give  material  evidence  for  {the  prose- 
cution)^ a  writ  of  subpoena  was  issued  by  order  of  , 
judge  of  {name  of  court),  to  the  said  E.  F.,  requiring  him  to 
be  and  appear  before  {me)  on  at  or 
before  such  other  justice  or  justices  of  the  peace  for  the  same 
county,  as  should  then  be  there,  to  testify  what  he  knows 
respecting  the  said  charge  so  made  against  the  said  A.  B.,  as 
aforesaid ;  and  whereas  proof  has  this  day  been  made  upon  oath 
before  (me)  of  such  writ  of  subpoena  having  been  duly  served 
upon  the  said  E.  F. ;  and  whereas  the  said  E.  F.  has  neglected 
to  appear  at  the  time  and  place  appointed  by  the  said  writ  of 
subpoena,  and  no  just  excuse  has  been  offered  for  such  neglect: 
These  are  therefore  to  command  you  to  bring  and  have  the  said 
E.  F.  before  {me)  on  ,  at  o'clock  in  the  (fore) 
noon,  at  ,  or  before  such  other  justice  or  justices 
for  the  said  county  as  shall  then  be  there,  to  testify  what  he 
knows  concerning  the  said  charge  so  made  against  the  said  A.  B. 
as  aforesaid. 

Oiven  under  {my)  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.   S.,    [SBAL:] 

J.  P.,  (name  of  county.) 

••  • 

55-56  v.,  c.  29,  sch.  1,  form  N. 
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the  of  in  the 

said  county  of  ,  {farmer),  personally  came 

before  me  ,  a  justice  of  the  peace  in  and  for  the  said 

county  of  ,  and  acknowledged  himself  to  owe  to 

our  Sovereign  Lord  the  King,  his  heirs  and  successors,  the 
sum  of  ,  of  good  and  lawful  current  money  of 

Canada,  to  be  made  and  levied  of  his  goods  and  chattels,  lands 
and  tenements,  to  the  use  of  our  said  Sovereign  Lord  the  King, 
his  heirs  and  successors,  if  the  said  C.  D.  fails  in  the  condition 
endorsed  (or  hereunder  written). 

Taken  and  acknowledged  the  day  and  year  first  above  men- 
tioned at  ,  before  me. 

J.  P.,  (name  of  county.) 

Condition  to  Prosecute. 

The  condition  of  the  within  (or  above)  written  recognizance 
is  such  that  whereas  one  A.  B.  was  this  day  charged  before  me, 
J.  S.,  a  justice  of  the  peace  within  mentioned,  for  that  (etc., 
as  in  the  caption  of  the  depositions) ;  if,  therefore,  he  the  said 
C.  D.  appears  at  the  court  by  which  the  said  A.  B.  is  or  shall 
be  tried  •  and  there  duly  prosecutes  such  charge  then  the  said 
recognizance  to  be  void,  otherwise  to  stand  in.  full  force  and 
virtue. 

55-56  v.,  c.  29,  sch.  1,  form  W. 

Form  24. 
(Section  602.) 

Recognizance  to  Prosecute  and  Give  Evidetite. 

(Same  as  the  last  form,  to  the  asterisk,*  and  then  thus) : — 
And  there  duly  prosecutes  such  charge  against  the  said  A.  B, 
for  the  oflfence  aforesaid,  and  gives  evidence  thereon,  as  well 
to  the  jurors  who  shall  then  inquire  into  the  said  offence,  as 
also  to  them  who  shall  pass  upon  the  trial  of  the  said  A.  B., 
then  the  said  recognizance  to  be  void,  or  else  to  stand  in  full 
force  and  virtue. 

55-56  v.,  c.  29,  sch.  1,  form  X. 
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Form  25. 
(Section  692.) 

Recognizance  to  Give  Evidence. 

{Same  as  form  23  to  the  asterisk,*  and  then  thus) : — And 
there  gives  such  evidence  as  he  knows  upon  the  charge  to  be 
then  and  there  preferred  against  the  said  A.  B.  for  the  offence 
aforesaid,  then  the  said  recognizance  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

55-56  v.,  c.  29,  sch.  1,  form  Y. 

Form  26. 
(Section  694.) 

Commitment  of  a  Witness  for  Refusing  to  Enter  into  the 

Recognizance. 

Canada,  "] 

Province  of  ,  [ 

County  of  .J 

To  all  or  any  of  the  peace  officers  in  the  said  county  of  , 

and  to  the  keeper  of  the  common, gaol  of  the  said. county 
of  ,  at  ,  in  the  said  county  of 

Whereas  A.  B.  was  lately  charged  before  the  undersigned 
{name  of  the  justice  of  the  peace),  a  justice  of  the  peace  in  and 
for  the  said  county  of  ,  for  that  {etc.,  as  in  the  sum- 

mons to  the  witness),  and  it  having  been  made  to  appear  to   ^ 
{me)  upon  oath  that  E.  F.,  of  ,  was  likely  to  give 

material  evidence  for  the  prosecution,  (7)  duly  issued  {my) 
summons  to  the  said  E.  F.,  requiring  him  to  be  and  appear 
before  (mc)  on  ,  at  or  before  such  other  justice 

or  justices  of  the  peace  as  should  then  be  there,  to  testify  what 
he  knows  concerning  the  said  charge  so  made  against  the  said 
A.  B.  as  afdresaid;  and  the  said  E.  F.  now  appearing  before 
{me)  {or  being  brought,  before  {me)  by  virtue  of  a  warrant  in 
that  behalf  to  testify  as  aforesaid),  has  been  now  examined 
before  {me)  touching  the  premises,  but  being  by  {me)  required 
to  enter  into  a  recognizance  conditioned  to  give  evidence  against 
the  said  A.  B.,  now  refuses  so  to  do:  These  are  therefore  to 
command  you  the  said  peace  oflScers,  or  any  one  of  you,  to  take 
the  said  E.  F.  and  him  safely  convey  to  the  common  gaol  at 

,  in  the  county  aforesaid,  and  there  deliver  him  to 
the  said  keeper  thereof,  together  with  this  precept:   And  I  do 


926  [Forms]  Criminal  Code.  Part  XXV. 

hereby  command  you,  the  said  keeper  of  the  said  common  gaol, 
to  receive  the  said  E.  F.  into  your  custody  in  the  said  common 
gaol,  there  to  imprison  and  safely  keep  him  until  after  the  trial 
of  the  said  A.  B.  for  the  offence  aforesaid,  unless  in  the  mean- 
time the  said  E.  F.  duly  enters  into  such  recognizance  as  afore- 
said, in  the  sum  of  before  some  one  justice  of  the  peace  for 
the  said  county,  conditioned  in  the  usual  form  to  appear  at  the 
court  by  which  the  said  A^  B.  is  or  shall  be  tried,  and  there  to 
give  evidence  upon  the  charge  which  shall  then  and  there  be 
preferred  against  the  said  A.  B.  for  the  offence  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  Z. 

Form  27. 
(Section  694.) 

Order  Discharging  Witness,  when  Accused  Discharged. 

Canada,  ] 

r*rovince  of  ,  }• 

County  of  .  ) 

To  the  keeper  of  the  common  gaol  at  ,  in  the 

county  of  ,  aforesaid. 

Whereas  by  (my)  order  dated  the  day  of 

(instant)  reciting  that  A.  B.  was  lately  before  then  charged 
before  (me)  for  a  certain  offence  therein  mentioned,  and  that 
E.  F.  having  appeared  before  (me)  and  being  examined  as  a 
witness  for  the  prosecution  on  that  behalf,  refused  to  enter  into 
recognizance  to  give  evidence  against  the  said  A.  B.,  and  1 
therefore  thereby  committed  the  said  E.  F.  to  your  custody, 
and  required  you  safely  to  keep  him  until  after  the  trial  of  the 
said  A.  B.  for  the  offence  aforesaid,  unless  in  the  meantime  he 
should  enter  into  such  recognizance  as  aforesaid;  and  whereas 
for  want  of  sufficient  evidence  against  the  said  A.  B.,  the  said 
A.  B.  has  not  been  committed  or  holden  to  bail  for  the  said 
offence,  but  on  the  contrary  thereof  has  been  since  discharged, 
and  it  is  therefore  not  necessary  that  the  said  E.  F.  should  be 
detained  longer  in  your  custody:  These  are  therefore  to  order 
and  direct  you  the  said  keeper  to  discharge  the  said  E.  F.  out 
of  your  custody,  as  to  the  said  commitment,  and  suffer  him  to 
go  at  large. 
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Oiven  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  AA. 


(Section  696.) 


Form  28. 
Recognizance  of  Bail. 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in 

the  year  ,  A.  B.  of  ,  (labourer)  y  L.  M. 

of  ,  (grocer),  and  N.  0.  of  ,  (butcher),  personally 

came  before  (us)  the  undersigned,  (two)  justices  of  the  peace 
for  the  county  of  ,  and  severally  acknowledged 

themselves  to  owe  to  our  Sovereign  Ijord  the  King,  his  heirs 
and  successors,  the  several  sums  following,  that  is  to  say:  the 
said  A.  B.,  the  sum  of  ,  and  the  said  L.  M.  and  N.  0. 

the  sum  of  ,  each,  of  good  and  lawful  current  money 

of  Canada,  to  be  made  and  levied  of  their  several  goods  and 
chattels,  lands  and  tenements  respectively,  to  the  use  of  our 
said  Sovereign  Lord  the  King,  his  heirs  and  successors,  if  he, 
the  said  A.  B.,  fails  in  the  condition  endorsed  (or  hereunder 
written). 

Taken  and  acknowledged  the  day  and  year  first  above  men- 
tioned, at  ,  before  us. 

J.  o., 
J.  N., 

J.  P.,  (name  of  county.) 

The  condition  of  the  within  (or  above)  written  recognizance 
Ts  such  that  whereas  the  said  A.  B.  was  this  day  charged  before 
(us),  the  justices  within  mentioned  for  that  (etc.,  as  in  the 
warrant) ;  if,  therefore,  the  said  A.  B.  appears  at  the  next 
superior  court  of  criminal  jurisdiction  (or  court  of  gen^^ral  or 
quarter  sessions  of  the  peace)  to  be  holden  in  and  for  the 
county  of  ,  and  there  surrenders  himself  into  the 

custody  of  the  keeper  of  the  common  gaol  (or  lock-up  house) 
there,  and  pleads  to  such  indictment  as  may  be  found  against 
him  by  the  grand  jury,  for  and  in  respect  to  the  charge  afore- 
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« 

said,  and  takes  his  trial  upon  the  same,  and  does  not  depart 
the  said  court  without  leave,  then  the  said  recognizance  to  be 
void,  otherwise  to  stand  in  full  force  and  virtue. 

63-64  v.,  c.  46,  form  BB. 

Form  29. 
(Section  698.) 

Warrant  of  Deliverance  on  Bail  being  given  for  a  Prisoner 

already  committed, 

Canada, 
Province  of  , 

County  of 

To  the  keeper  of  the  common  gaol  of  the  county  of  , 

at  ,  in  the  said  county. 

Whereas  A.  B.  late  of  ,  {labourer)  ^  has  before  (us) 

{two)  justices  of  the  peace  in  and  for  the  said  county  of  , 

entered  into  his  own  recognizance,  and  found  sufficient  sure- 
ties for  his  appearance  at  the  next  superior  court  of  criminal 
jurisdiction  {or  court  of  general  or  quarter  sessions  of  the 
peace),  to  be  holden  in  and  for  the  county  of  , 

to  answer  our  Sovereign  Lord  the  King,  for  that  {etc.^  as  in 
the  commitment) y  for  which  he  was  taken  and  committed  to 
your  said  common  gaol:  These  are  therefore  to  command  yon, 
in  His  Majesty's  name,  that  if  the  said  A.  B.  remains  in  your 
custody  in  the  said  common  gaol  for  the  said  cause,  and  for  no 
other,  you  shall  forthwith  suffer  him  to  go  at  large. 

Given  under  our  hands  and  seals,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 
J.  N.,  [seal.] 

J.  P.,  (name  of  county.) 

63-64  v.,  c.  46,  form  CC. 

Form  30. 

(Section  704.) 

Oaoler's  Receipt  to  the  Constable  for  the  Prisoner. 

I  hereby  certify  that  I  have  received  from  W.  T.,  constable, 
of  the  county  of  ,  the  body  of  A.  B.,  together  with  a 

warrant  under  the  hand  and  seal  of  J.  S.,  Esquire,  justice  of 
the  peace  for  the  said  county  of  ,  and  that  the  said 
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A.  B.  was  sober,  (or  as  the  case  may  be),  at  the  time  he  was 
delivered  into  my  custody. 

P.  K., 
Keeper  of  the  common  gaol  of  the  said  county. 

55-56  v.,  c.  29,  sch.  1,  form  DD. 

POBM  31. 

(Section  727.) 

Conviction  for  a  Penalty  to  he  Levied  hy  Distress  and  in 
Default  of  Sufficient  Distress,  hy  Imprisonment. 

Canada, 
Province  of 
Comity  of 

Be  it  remembered  that  on  the  day  of  ,  in 

the  year  ,  at  ,  in  the  said  county, 

A.  B.  is  convicted  before  the  undersigned,  ,  a  justice  of 

the  peace  for  the  said  county;  for  that  the  said  A.  B.  {etc., 
stating  the  offence,  and  the  time  and  place  when  and  where 
committed),  and  I  adjudge  the  said  A.  B.  for  his  said  offence 
to  forfeit  and  pay  the  sum  of  $  (stating  the  penalty, 

and  also  the  compensation,  if  any),  to  be  paid  and  applied 
according  to  law,  and  also  to  pay  to  the  said  C.  D.  the  sum 
of  ,  for  his  costs jin  this  behalf;  and  if 

the  said  several  sums  are  not  paid  forthwith,  (or  on  or  before 
•the  of  next),  •!  order  that 

the  same  be  levied  by  distress  and  sale  of  the  goods  and  chattels 
of  the  said  A.  B.,  and  in  default  of  sufficient  distress,  *  I 
adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common  gaol 
of  the  said  county,  at  ,  in  the  said  county 

of  ,  (there  to  be  kept  at  hard  labour,  if  the  Act  or 

law  authorizes  this,  and  it  is  so  adjudged)  for  the  term  of 

,  unless  the  said  several  sums  and  all  costs  and 
charges  of  the  said  distress  and  of  the  commitment  and  of  the 
conveying  of  the  said  A.  B.  to  the  said  gaol  are  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 

^Or  when  the  issuing  of  a  distress  warrant  would  be  ruinous 
to  the  defendant  and  his  family,  or  it  appears  he  has  no  goods 

69-— obuc.  oodk. 
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whereon  to  levy  a  distress,  then  instead  of  the  word^  between 
the  (asterisks  ♦  ♦  say,  'inasmuch  as  it  is  now  made  to  appear 
to  me  that  the  issuing  of  a  warrant  of  distress  in  this  behalf 
would  be  ruinous  to  the  said  A.  B.  and  his  family,'  (or,  'that 
the  said  A.  B.  has  no  goods  or  chattels  whereon  to  levy  the  said 
sums  by  distress'). 

55-56  v.,  c,  29,  sch.  1,  form  W. 

Form  32. 

(Section  727.) 

Conviction  for  a  Penalty,  and  in  Default  of  Payment, 

Imprisonment. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in 

the  year  ,  at  ,  in  the  said  county, 

A.  B.  is  convicted  before  the  undersigned,  ,  a  justice  of 

the  peace  for  the  said  county,  for  that  he  the  said  A.  B.  (etc., 
stating  the  offence,  and  the  time  and  place  when  and  where 
it  was  committed) ,  and  I  adjudge  the  said  A.  B.  for  his  said 
offence  to  forfeit  and  pay  the  sum  of  {stating 

the  penalty  and  the  compensation,  if  any)  to  be  paid  and  ap- 
plied according  to  law;  and  also  to  pay  to  the  said  C.  D.  the 
sum  of  for  his  costs  in  this  behalf;  and  if  the  said 

several  sums  are  not  paid  forthwith  {or,  on  or  before 
next),  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  common 
gaol  of  the  said  county,  at  ,  in  the  said  comity 

of  (and  there  to  be  kept  at  hard  labour,  if  the  Act 

or  law  authorizes  this,  and  it  is  so  adjudged)  for  the  term  of 

,  unless  the  said  sums  and  the  costs  and  charges 
of  the  commitment  and  of  the  conveying  of  the  said  A.  B.  to 
the  said  common  gaol  are  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned  at  ,  in  the  county  aforesaid. 

J.   S.,    [SEAI..] 

J.  P.,  (nam^  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  WW. 
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'  Form  33. 
(Section  727.) 

Conviction  when  the  Punisltment  is  by  Imprisonment,  etc, 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in 

the  year  ,  at  ,  in  the  said  county,  A.  B.  is  con- 

victed before  the  undersigned,  ,  a  justice  of  the  peace 

in  and  for  the  said  county,  for  that  he  the  said  A.  B.  {etc., 
stating  the  offence,  and  the  time  and  place  when  and  where  it 
was  committed) ;  and  I  adjudge  the  said  A.  B.  for  his  said 
offence  to  be  imprisoned  in  the  common  gaol  of  the  said  county, 
at  ,  in  the  county  of  ,  (and  there  to 

be  kept  at  hard  labour,  if  the  Act  or  law  authorizes  this,  and 
it  is  so  adjudged)  for  the  term  of  ;  and  I  also 

adjudge  the  said  A.  B.  to  pay  to  the  said  C.  D.  the  sum  of  , 
for  his  costs  in  this  behalf,  and  if  the  said  sum  for  costs  is 
not  paid  forthwith   (or  on  or  before  next),  then* 

I  order  that  the  said  sum  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  A.  B. ;  and  in  default  of  sufficient 
distress  in  that  behalf,*  I  adjudge  the  said  A.  B.  to  be  impri- 
soned in  the  said  common  gaol  (and  kept  there  at  hard  labour, 
if  the  Act  or  law  authorizes  this,  and  it  is  so  adjudged)  for  the 
term  of  ,  to  commence  at  and  from  the  expiration 

of  the  term  of  his  imprisonment  aforesaid,  unless  the  said  sum 
for  costs  and  the  costs  and  charges  of  the  commitment  and  of 
the  conveying  of  the  said  A.  B.  to  gaol  are  sooner  paid. 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned   at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

i7.  P.,  (name  of  county,) 

*0r  when  the  issuing  of  a  distress  warrant  would  be  ruinous  to 
the  defendant  and  his  family,  or  it  appears  that  he  has  no  goods 
whereon  to  levy  a  distress,  then  instead  of  the  word§  between 
the  asterisks  •  •  say,  'inasmuch  as  it  is  now  made  to  appear 
to  me  that  the  issuing  of  a  warrant  of  distress  in  this  behalf 
would  be  ruinous  to  the  said  A.  B.  and  his  family,'  {or,  'that 
the  said  A.  B.  has  no  goods  or  chattels  whereon  to  levy  the  said 
sum  for  costs  by  distress*). 

55-56  v.,  c.  29,  sch.  1,  form  XX. 
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Form  34. 

(Section  727.) 

Order  for  Payment  of  Money  to  be  Levied  by  Distress,  and  in 

Default  of  Distress,  Imprisonment. 

Canada, 
Province  of  , 

County  of 

Be  it  remembered  that  on  ,  a  complaint  was  made 

before  the  undersigned,  ,  a  justice  of  the  peace  in 

and  for  the  said  county  of  ,  for  that  {stating  the  facts 

entitling  the  complainant  to  the  order,  with  the  time  and  place 
when  and  where  they  occurred),  and  now  at  this  day,  to  wit, 
on  ,  at  ,  the  parties  aforesaid  appear  before  me  the 

said  justice  (or  the  said  C.  D.  appears  before  me  the  said  jus- 
tice, but  the  said  A.  B.,  although  duly  called,  does  not  appear 
by  himself,  his  counsel  or  attorney,  and  it  is  now  satisfactorily 
proved  to  me  on  oath  that  the  said  A.  B.  was  duly  served  with 
the  summons  in  this  behalf,  which  required  him  to  be  and 
appear  here  on  this  day  before  me  or  such  justice  or  justices  of 
the  peace  for  the  county,  as  should  now  be  here,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law)  -, 
and  now  having  heard  the  matter  of  the  said  complaint,  I  do 
adjudge  the  said  A.  B.  to  pay  to  the  said  C.  D.  the  sum  of 
forthwith  (or  on  or  before  next,  or  as  the  Act  or  law 

requires),  and  also  to  pay  to  the  said  C.  D.  the  sum  of 
for  his  costs  in  this  behalf;  and  if  the  said  several  sums  are  not 
paid  forthwith  (or  on  or  before  next),  then,  ♦  I  hereby 

order  that  the  same  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  A.  B.  and  in  default  of  sufficient  dis- 
tress in  that  behalf  *  I  adjudge  the  said  A.  B.  to  be  imprisoned 
in  the  common  gaol  of  the  said  county,  at  .      ,  in  die 

said  county  of  ,   (and  there  kept  at  hard  labour, 

if  the  Act  or  law  authorizes  this,  and  it  is  so  adjudged)  for  the 
term  of  ,  unless  the  said  several  sums  and  all  costs 

and  charges  of  the  said  distress  and  of  the  commitment  and  of 
the  conveying  of  the  said  A.  B.  to  the  said  common  gaol  are 
sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (nams  of  cauntyj 
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• 

*0r  when  the  issuing  of  a  distress  toarrant  would  be  ruinous 
to  the  defendant  and  his  family,. or  it  appears  that  he  has  no 
goods  whereon  to  levy  a  distress,  then,  instead  of  the  words 
between  the  asterisks  *  *  say,  inasmuch  as  it  is  now  made  to 
appear  to  me  that  the  issuing  of  a  warrant  of  distress  in  this 
behalf  would  be  ruinous  to  the  said  A.  B.  and  his  family,'  (or 
'that  the  said  A.  B.  has  no  goods  or  chattels  whereon  to  levy 
the  said  sums  by  distress'). 

55-56  v.,  c.  29,  sch.  1,  form  TY. 

FoBM  35. 

(Section  727.) 

Order  for  Payment  of  Money,  and  in  Default  of  Payment, 

Imprisonment. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  ,  complaint  was  made 

before  the  undersigned,  ,  a  justice  of  the  peace  in 

and  for  the  said  county  of  ,  for  that  (stating  the  facts 

entitling  th^  complainant  to  the  order,  unth  the  time  and  place 
when  and  where  they  occurred),  and  now  on  this  day,  to  wit, 
on  ,  at  ,  the  parties  aforesaid  appear 

before  me  the  said  justice  (or  the  said  C.  D.  appears  before  me 
the  said  justice,  but  the  said  A.  B.,  although  duly  called,  does 
not  appear  by  himself,  his  counsel  or  attorney,  and  it  is  now 
satisfactorily  proved  to  me  upon  oath  that  the  said  A.  B.  was 
duly  served  with  the  summons  in  this  behalf,  which  required 
him  to  be  and  appear  here  this  day  before  me,  or  such  justice  or 
justices  of  the  peace  for  the  said  county,  as  should  now  be  here, 
to  answer  to  the  said  complaint,  and  to  be  further  dealt  with 
according  to  law),  and  now  having  heard  the  matter  of  the  said 
complaint,  I  do  adjudge  the  said  A.  B.  to  pay  to  the  said  C.  D. 
the  sum  of  forthwith  (or  on  or  before  next, 

or  as  the  Act  or  law  requires) ,  and  also  to  pay  to  the  said  C.  D. 
the  sum  of  for  his  costs  in  this  behalf;  and  if  the 

said  several  sums  are  not  paid  forthwith   (or  on  or  before 

next),  then  I  adjudge  the  said  A.  B.  to  be 

#  imprisoned  in  the  common  gaol  of  the  said  county  at  , 

in  the  said  county  of  ,  (there  to  be  kept  at  hard 

labour,  if  the  Act  or  law  authorizes  this,  and  it  is  so  adjudged) 

for  the  term  of  •  ,  unless  the  said  several  sums  and 
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the  costs  and  charg^es  of  the  commitment  and  of  the  conveying 
of  the  said  A.  B.  to  the  said  common  gaol  are  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J,  P,,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  ZZ. 

Form  36. 
(Section  727.) 

Order  for  any  other  Matter  where  the  Disobeying  of  it  is  pun- 
ishable ivith  Imprisonment, 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  ,  complaint  was 

made  before  the  undersigned,  ,  a  justice  of  the 

peace  in  and  for  the  said  county  of  ,  for  that 

{stating  the  facts  entitling  the  complainant  to  the  order,  with 
the  time  and  place  where  and  when  they  occurred) ;  and 
now  on  this  day,  to  wit,  on  ,  at  , 

the  parties  aforesaid  appear  before  me  the  said  justice  (or  the 
said  C.  D.  appears  before  me  the  said  justice,  but  the  said  A.  B.. 
although  duly  called,  does  not  appear  by  himself,  his  counsel 
or  attorney,  and  it  is  now  satisfactorily  proved  to  me,  upoii 
oath,  that  the  said  A.  B.  was  duly  served  with  the  summons 
in  this  behalf,  which  required  him  to  be  and  appear  h^^re  this 
day  before  me,  or  such  justice  or  justices  of  the  peace  for  the 
said  county,  as  should  now  be  here,  to  answer  to  the  said  com- 
plaint and  to  be  further  dealt  with  according  to  law) ;  and  now 
having  heard  the  matter  of  the  said  complaint,  I  do  adjudge 
the  said  A.  B.  to  (here  state  the  matter  required  to  be  done), 
and  if,  upon  a  copy  of  the  minute  of  this  order  being  served 
upon  the  said  A.  B.,  either  personally  or  by  leaving  the  same 
for  him  at  his  last  or  most  usual  place  of  abode,  he  neglects  or 
refuses  to  obey  the  same,  in  that  case  I  adjudge  the  said  A.  B.. 
for  such  his  disobedience,  to  be  imprisoned  in  the  common  gaol 
of  the  said  county,  at  ,  in  the  said  county  of 

(there  to  be  kept  at  hard  labour,  if  the  Act  or  law  authorizes 
this,  and  it  is  so  adjudged)  for  the  term  of  •  unless 

the  said  order  is  sooner  obeyed,  and  I  do  also  adjudge  the  said 
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A.  B.  to  pay  to  the  said  C.  D.  the  sum  of  for  his 

costs  in  this  behalf,  and  if  the  said  sum  for  costs  is  not  paid 
forthwith  {or  on  or  before  next),  I  order  the  same 

to  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the 
said  A.  B.,  and  in  default  of  sufficient  distress  in  that  behalf 
I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  said  common 
gaol  (there  to  be  kept  at  hard  labour,  if  the  Act  or  law  author- 
izes this,  and  it  is  so  adjudged)  for  the  space  of  , 
to  commence  at  and  from  the  termination  of  his  imprisonment 
aforesaid,  unless  the  said  sum  for  costs  is  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  .in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  AAA. 

• 
Form  37. 
(Section  730.) 

Form  of  Order  of  Dismissal  of  an  Information  or  Complaint, 

Canada, 
Province  of  , 

County  of 

Be  it  remembered  that  on  ,  information  was  laid 

(or  complaint  was  made)  before  the  undersigned,  ,  a 

justice  of  the  peace  in  and  for  the  said  county  of  , 

for  that  {etc.,  as  in  the  summons  of  the  defendant)  and 
now  at  this  day,  to  wit,  on  ,  at  ,  (if  at 

any  adjournment  insert  here:  *to  which  day  the  hearing  of 
this  case  was  duly  adjourned,  of  which  the  said  C.  D.  had 
due  notice,')  both  the  said  parties  appear  before  me  in  order 
that  I  should  hear  and  determine  the  said  information  (or  com- 
plaint) (or  the  said  A.  B.  appears  before  me,  but  the  said 
C.  D.,  although  duly  called,  does  not  appear) ;  [whereupon 
the  matter  of  the  said  information  (or  complaint)  being  by 
me  duly  considered,  it  manifestly  appears  to  me  that  the  said 
information  (or  complaint)  is  not  proved,  and]  (if  the  inform- 
ant or  complainant  does  not  appear,  these  words  may  he  omit- 
ted,) I  do  therefore  dismiss  the  same,  and  do  adjudge  that  the 
said  C.  D.  do  pay  to  the  said  A.  B.  the  sum  of  for  his 

costs  incurred  by  him  in  defence  in  his  behalf;  and  if  the  said 
sum  for  costs  is  not  paid  forthwith  (or  on  or  before  ), 


_^ 
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I  order  that  the  same  be  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  said  C.  D.,  and  in  default  of  sufficient 
distress  in  that  behalf,  I  adjudge  the  said  C.  D.  to  be  impri- 
soned in  the  common  gaol  of  the  said  county  of  , 
at  ,  in  the  said  county  of  (and 
there  kept  at  hard  labour,  if  the  Act  or  law  authorizes  this,  and 
it  is  so  adjudged)  for  the  term  of  ,  unless  the  said 
sum  for  costs,  and  all  costs  and  charges  of  the  said  distress  and 
of  the  commitment  and  of  the  conveying  of  the  said  C.  D.  to 
the  said  common  gaol  are  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  BBB. 

Form  38. 
(Section.  730.) 

Form  of  Certificate  of  Dismissal. 

Canada, 
Province  of  j 

County  of 

I  hereby  certify  that  an  information  (or  complaint)  pre- 
ferred by  C.  D.  against  A.  B.  for  that  (etc.,  as  in  the  summons) 
was  this  day  considered  by  me,  a  justice  of  the  peace  in  and 
for  the  said  county  of  ,  and  was  by  me  dismissed 

(with  costs). 

Dated  at  ,  this  day  of  ,  in  the  year 

J.  P.,  (name  of  county.) 
.  55-56  v.,  c.  29,  sch.  1,  form  CCC. 

Form  39. 
(Section  741.) 

Warrant  of  Distress  upon  a  Conviction  for  a  Penalty, 

Canada,  1 

Province  of  ,  i- 

County  of  .  J 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 
Whereas  A.  B.,  late  of  ,  (labourer),  was  on  this  day 

(or  on  last  past)  duly  convicted  before  ,  a 
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justice  of  the  peace,  in  and  for  the  said  county  of  ,  for 

that  {stating  the  offence,  as  in  the  conviction),  and  it  was 
thereby  adjudged  that  the  said  A.  B.  should  for  such  his  offence, 
forfeit  and  pay  (etc.,  as  in  the  conviction),  and  should  also  pay 
to  the  said  C.  D.  the  sum  of  ,  for  his  costs  in 

that  behalf ;  and  it  was  thereby  ordered  that  if  the  said  several 
sums  were  not  paid  (forthwith)  the  same  should  be  levied  by 
distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B.,  and 
it  was  thereby  also  adjudged  that  the  said  A.  B.,  in  default  of 
sufScient  distress,  should  be  imprisoned  in  the  common  gaol  of 
the  said  county,  at  ,  in  the  said  county 

of  (and  there  kept  at  hard  labour  if  the  con- 

viction so  adjudges)  for  the  space  of  , 

unless  the  said  several  sums  and  all  costs  and  charges  of  the 
said  distress,  and  of  the  commitment  and  conveying  of  the  said 
A.  B.  to  the  said  common  gaol  were  sooner  paid ;  •And  whereas 
the  said  A.  B.,  being  so  convicted  as  aforesaid,  and  being  (now) 
required  to  pay  the  said  sums  of  and  has 

not  paid  the  same  or  any  part  thereof,  but  therein  has  made 
default:  These  are,  therefore,  to  command  you  in  His 
Majesty's  name  forthwith  to  make  distress  of  the  goods  and 
chattels  of  the  said  A.  B. ;  and  if  within  days  next 

after  the  making  of  such  distress,  the  said  sums,  together  with 
the  reasonable  charges  of  taking  and  keeping  the  distress,  are 
not  paid,  then  to  sell  the  said  goods  and  chattels  so  by  you  dis- 
trained, and  to  pay  the  money  arising  from  such  sale  unto  me, 
the  convicting  justice  (or  one  of  the  convicting  justices),  that 
I  may  pay  and  apply  the  same  as  by  law  directed,  and  may 
render  the  overplus,  if  any,  on  demand,  to  the  said  A.  B. :  and 
if  no  such  distress  is  found,  then  to  certify  the  same  unto  me, 
that  such  further  proceedings  may  be  had  thereon  as  to  law 
appertain. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county,) 

55-56  v.,  c.  29,  sch.  1,  form  DDD. 
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Form  40. 

(Section  741.) 

Warrant  of  Distress  upon  an  Order  for  the  Payment  of  Money. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 

Whereas  on  ,  last  past,  a  complaint  was  made 

before  ,  a  justice  of  the  peace  in  and  for  the  said 

county,  for  that,  {etc.,  as  in  the  order),  and  afterwards,  to  wit, 
on  ,  at  ,  the  said  parties  appeared  before 

(as  in  the  order),  and  thereupon  the  matter  of  the 
said  complaint  having  been  considered,  the  said  A.  B.  was 
adjudged  to  pay  to  the  said  C.  D.  the  sum  of  ,  on 

or  before  then  next,  and  also  to  pay  to  the  said 

C.  D.  the  sum  of  ,  for  his  costs  in  that  behalf;  and 

it  was  ordered  that  if  the  said  several  sums  were  not  paid  on 
or  before  the  said  then  next,  the  same  should  be 

levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
A.  B.,  and  it  was  ad.judged  that  in  default  of  sufScient  distress 
in  that  behalf,  the  said  A.  B.  should  be  imprisoned  in  the  com- 
mon gaol  of  the  said  county,  at  ,  in  the 
said  county  of  (and  there  kept  at 
hard    labour    if    the    order    so    directs)     for    the    term    of 

,  unless  the  said  several  sums  and  all  costs 
and  charges  of  the  distress  (and  of  the  commitment  and  convey- 
ing of  the  said  A.  B.  to  the  said  common  gaol)  were  sooner 
paid ;  *  And  whereas  the  time  in  and  by  the  said  order 
appointed  for  the  payment  of  the  said  several  sums  of  , 

and  has  elapsed,  but  the  said  A.  B.  has  not  paid  the 

same,  or  any  part  thereof,  but  therein  has  made  default :  These 
are,  therefore,  to  command  you,  in  His  Majesty's  name,  forth- 
with to  make  distress  of  the  goods  and  chattels  of  the  said 
A.  B. ;  and  if  within  the  space  of  days  after  the 

making  of  such  distress,  the  said  last  mentioned  sums,  together 
with  the  reasonable  charges  of  taking  and  keeping  the  said  dis- 
*  tress,  are  not  paid,  then  to  sell  the  said  goods  and  chattels  so  by 
you  distrained,  and  to  pay  the  money  arising  from  such,  sale 
unto  me  {or  some  other  of  the  convicting  justices,  as  the  case 
may  he),  that  I  (or  he)  may  pay  or  apply  the  same  as  by  law 
directed,  and  may  render  the  overplus,  if  any,  on  demand  to 
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the  said  A.  B. ;  and  if  no  such  distress  can  be  found,  then  to 
certify  the  same  unto  me,  to  the  end  that  such  proceedings  may 
be  had  therein,  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  .in  the  county  aforesaid. 

J.  S.,  [seal.] 

J,  P,,  (name  of  county,) 
55-56  v.,  c.  29,  sch.  1,  form  EEE. 

Form  41. 
(Section  741.) 

Warrant  of  Commitment  upon  a  Conviction  for  a  Penalty  in 

the  first  instance. 

Canada,  ] 


Province  of  ,  |- 


County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of  ,  and  to  the  keeper  of  the 

common  gaol  of  the  said  county  of  ,  at       •  , 

in  the  said  county  of 

Whereas  A.  B.,  late  of  ,  (labourer),  was  on  this 

day  convicted  before  the  undersigned,  ,  a  justice  ol 

the  peace  in  and  for  the  said  county,  for  that  (stating  the 
offence,  as  in  the  conviction),  and  it  was  thereby  adjudged  that 
the  said  A.  B.,  for  his  offence,  should  forfeit  and  pay  the  sum 
of  {etc.,  as  in  the  conviction),  and  should  pay  to 

the  said  C.  D.  the  sum  of  ,  for  his  costs  in  that  behalf ; 

and  it  was  thereby  further  adjudged  that  if  the  said  several 
sums  were  not  paid  (forthwith)  the  said  A.  B.  should  be  impri- 
soned in  the  common  gaol  of  the  county,  at  ,  in  the 
said  county  of  (and  there  kept  at  hard  labour  if 
the  conviction  so  adjudges)  for  the  term  of  ,  unless 
the  said  several  sums  and  the  costs  and  charges  of  the  com- 
mitment and  of  the  conveying  of  the  said  A.  B.  to  the  said 
common  gaol  were  sooner  paid;  And  whereas  the  time  in  and 
by  the  said  conviction  appointed  for  the  payment  of  the  said 
several  sums  has  elapsed,  but  the  said  A.  B.  has  not  paid  the 
same,  or  any  part  thereof,  but  therein  has  made  default :  These 
are,  therefore,  to  oommand  you,  the  said  peace  officers,  or  any 
one  of  you,  to  take  the  said  A.  B.,  and  him  safely  to  convey  to 
the  common  gaol  at                    aforesaid,  and  there  to  deliver  Rim 
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to  the  said  keeper  thereof,  together  with  this  precept:  And  I 
do  hereby  coifimand  you,  the  said  keeper  of  the  said  common 
gaol,  to  receive  the  said  A.  B.  into  your  custody  in  the  said 
common  gaol,  there  to  imprison  him  (and  keep  him  at  hard 
labour  if  the  conviction  so  adjudges)  for  the  term  of  , 

unless  the  said  several  sums  and  the  costs  and  charges  of  the 
commitment  and  of  the  conveying  of  the  said  A.  B.  to  the  said 
common  gaol  are  sooner  paid  unto  you,  the  said  keeper;  and 
for  your  so  doing,  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  FFF. 

Form  42. 
(Section  741.) 

Warrant  of  Commitment  on  an  Order  in  the  first  instance, 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  oflScers  in  the 
said  county  of  ,  and  to  the  keeper  of  the 

common  gaol  of  the  county  of  ,  at  , 

in  the  said  county  of 

Whereas,  on  last  past,  complaint  was  made 

before  the  undersigned  ,  a  justice  of  the  peace 

in  and  for  the  said  county  of  ,  for  that  (e^c, 

as  in  the  order),  and  afterwards,  to  wit,  on  the  day 

of  ,  at  A.  B.  and  C.  D.  appeared 

before  me,  the  said  justice  {or  as  it  is  in  the  order),  and  there- 
upon having  considered  the  matter  of  the  complaint,  I  adjudged 
the  said  A.  B.  to  pay  the  said  C.  D.  the  sum  of  , 

on  or  before  the  day  of  then  next,  and  also  to 

pay  to  the  said  C.  D.  the  sum  of  ,  for  his  costs  in  that 

behalf;  and  I  also  thereby  adjudged  that  if  the  said  several 
sums  were  not  paid  on  or  before  the  day  of 

then  next,  the  said  A.  B.  should  be  imprisoned  in  the  common 
gaol  of  the  county  of  ,  at  ,  in  the  said  county 

of  (and  there  be  kept  at  hard  labour  if  the  order  so 

directs)  for  the  term  of  ,  unless  the  said  several 
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sums  and  the  costs  and  charges  of  the  commitment  and  of  the 
conveying  of  the  said  A.  B.  to  the  said  common  gaol  were  sooner 
paid :  And  whereas  the  time  in  and  by  the  said  order  appointed 
for  the  payment  of  the  said  several  sums  of  money  has  elapsed, 
but  the  said  A.  B.  has  not  paid  the  same,  or  any  part  thereof, 
but  therein  has  made  default:  These  are,  therefore,  to  com- 
mand you,  the  said  peace  officers,  or  any  of  you,  to  take  the 
said  A.  B.  and  him  safely  to  convey  to  the  said  common  gaol, 
at  aforesaid,  and  tihere  to  deliver  him  to  the 

keeper  thereof,  together  with  this  precept:  And  I  do  hereby 
command  you,  the  said  keeper  of  the  said  common  gaol,  to 
receive  the  said  A.  B.  into  your  custody  in  the  said  common 
gaol,  there  to  imprison  him  (and  keep  him  at  hard  labour  if  the 
order  so  directs)  for  the  term  of  unless  the  said 

several  sums  and  the  costs  and  charges  oi  the  commitment  and 
of  conveying  him  to  the  said  common  gaol  are  sooner  paid  unto 
you  the  said  keeper;  and  for  your  so  doing,  this  shall  be  your 
sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  GGQ. 


Form  43. 

(Section  741.) 

Constable's  Return  to  a  Warrant  of  Distress. 

I,  W.  T.,  constable,  of  ,  in  the  county  of  , 

hereby  certify  to  J.  S.,  Esquire,  a  justice  of  the  peace  in  and 
for  the  county  of  ,  that  by  virtue  of  this  warrant 

I  have  made  diligent  search  for  the  goods  and  chattels  of  the 
within  mentioned  A.  B.,  and  that  I  can  find  no  sufficient  goods 
or  chattels  of  the  said  A.  B.  whereon  to  levy  the  sums  within 
mentioned. 

Witness  my  hand,  this  day  of  ,  one  thousand 

nine  hundred  and 

55-56  v.,  c.  29,  sch.  1,  form  III. 
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Form  44. 
(Section  741.) 

Warrant  for  Commitment  for  Want  of  Distress. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
county  of  ,  and  to  the  keeper  of  the  common 

gaol  of  the  said  county  of  ,  at  , 

in  the  said  county. 

Whereas  .{etc.,  as  in  either  of  the  foregoing  distress  warrants 
39  or  40,  to  the  asterisk,  •  and  then  thus)  :  And  whereas, 
afterwards  on  the  day  of  ,  in 

the  year  aforesaid,  I,  the  said  justice,  issued  a  warrant  to  all 
or  any  of  the  peace  officers  of  the  county  of  , 

commanding  them,  or  any  of  them,  to  levy  the  said  sums 
of  and  by  distress  and  sale  of  the  goods  and 

chattels  of  the  said  A.  B. :  And  whereas  it  appears  to  me,  as 
well  by  the  return  of  the  said  warrant  of  distress  by  the  peace 
officer  who  had  the  execution  of  the  same,  as  otherwise,  that  the 
said  peace  officer  has  made  diligent  search  for  the  goods  and 
chattels  of  the  said  A.  B.,  but  that  no  sufficient  distress  whereon 
to  levy  the  sums  above  mentioned  could  be  found:  These  are, 
therefore,  to  command  you,  the  said  peace  officers,  or  any  one 
of  you,  to  take  the  said  A.  B.,  and  him  safely  to  convey  to  the 
common  gaol  at  aforesaid,  and  there  deliver 

him  to  the  said  keeper,  together  with  this  precept:  And  I  do 
hereby  command  you,  the  said  keeper  of  the  said  common  gaol, 
to  receive  the  said  A.  B.  into  your  custody,  in  the  said  common 
gaol,  there  to  imprison  him  (and  keep  him  at  hard  labour  if 
the  order  so  directs)  for  the  term  of  ,  unless  the 

said  several  sums,  and  all  the  costs  and  charges  of  the  said 
distress  and  of  the  commitment  and  of  the  conveying  of  the 
said  A.  B.  to  the  said  common  gaol  are  sooner  paid  unto  you, 
the  said  keeper;  and  for  so  doing  this  shall  be  your  sufficient 
warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J,  P,,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  JJJ. 


■^a 
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Form  45. 
(Section  742.) 

Warrant  of  Distress  for  Cosis  upon  an  Order  for  Dismissal  of 

an  Information  or  Complaint. 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 

Canada, 
Province  of 
County  of 

Whereas  on  last  past,  information  was  laid  (or  com- 

plaint was  made)  before  ,  a  justice  of  the  peace  in  and 

for  the  said  county  of  ,  for  that  (etc,  as  in  the  order  of 

dismissal)  and  afterwards,  to  wit,  on  ,  at  ,  both 

parties  appearing  before  (me)  ,  in  order  that  (/)  should 

hear  and  determine  the  same,  and  the  several  proofs  adduced  to 
(me)  in  that  behalf,  being  by  (me)  duly  heard  and  considered, 
and  it  manifestly  appearing  to  (me)  that  the  said  information 
(or  complaint)  was  not  proved,  (/)  therefore  dismissed  the 
same  and  adjudged  that  the  said  C.  D.  should  pay  to  the  said 
A.  B.  the  sum  of  ,  for  his  costs  incurred  by  him  in  his 

defence  in  that  behalf;  and  (/)  ordered  that  if  the  said  sum  for 
costs  was  not  paid  (forthwith)  the  same  should  be  levied  on  the 
goods  and  chattels  of  the  said  C.  D.,  and  (/)  adjudged  that  in 
default  of  sufficient  distress  in  that  behalf  the  said  C.  D.  should 
be   imprisoned   in   the    common    gaol    of   the   said   county   of 

,  at  ,  in  the  said  county 

of  (and  there  kept  at  hard  labour  if  the  order 

so  directed)  for  the  space  of  unless  the  said 

sum  for  costs,  and  all  costs  and  charges  of  the  said  distress  and 
of  the  commitment  and  of  the  conveying  of  the  said  A.  B.  to 
the  said  common  gaol,  were  sooner  paid;  •  And  whereas  the 
said  C.  D.  being  now  required  to  pay  to  the  said  A.  B.  the  said 
sum  for  costs,  has  not  paid  the  same,  or  any  part  thereof,  but 
therein  has  made  default:  These  are,  therefore,  to  command 
you.  in  His  Majesty's  name,  forthwith  to  make  distress  of  the 
goods  and  chattels  of  the  said  C.  D.,  and  if  within  the  term 
of  days  next  after  the  making  of  such  distress,  the 

said  last  mentioned  sum,  together  with  the  reasonable  charges 
of  taking  and  keeping  the  said  distress,  shall  not  be  paid,  then 
to  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  to 
pay  the  money  arising  from  such  sale  to  (me)  that  (7)  may 
pay  and  apply  the  same  as  by  law  directed,  and  may  render  the 
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overplus  (if  any)  on  demand  to  the  said  C.  D.,  and  if  no  dis- 
tress can  be  found,  then  to  certify  the  same  unto  {me)  {or  to 
any  other  justice  of  the  peace  for  the  said  county),  that  such 
proceedings  may  be  had  therein  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sci.  1,  form  KKK. 

FoBM  46. 
(Section  742.) 

Warrant  of  Commitment  for  Want  of  Distress. 

Canada, 
Province  of  , 

County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of  ,  and  to  the  keeper  of  the 

common  gaol  of  the  said  county  of  ,  at  , 

in  the  said  county  of 

Whereas   {etc,  as  in  form  45  to  the  asterisk,  *  and  then 
thus) :   And  whereas  afterwards,  on  the  day 

of  ,  in  the  year  aforesaid,  I,  the  said  justice,  issued 

a  warrant  to  all  or  any  of  the  peace  officers  of  the  said  county, 
commanding  them,  or  any  one  of  them,  to  levy  the  said  sum 
of  ,  for  costs,  by  distress  and  sale  of  the  goods 

and  chattels  of  the  said  C.  D. :  And  whereas  it  appears  to  me, 
as  well  by  the  return  to  the  said  warrant  of  distress  of  the  peace 
officer  charged  with  the  execution  of  the  same,  as  otherwise, 
that  the  said  peace  officer  has  made  diligent  search  for  the  goods 
and  chattels  of  the  said  C.  D.,  but  that  no  sufficient  distress 
whereon  to  levy  the  sum  above  mentioned  could  be  found: 
These  are,  therefore,  to  command  you,  the  said  peace  officers, 
or  any  one  of  you,  to  take  the  said  C.  D.,  and  him  safely  convey, 
to  the  common  gaol  of  the  said  county,  at  aforesaid, 

and  there  deliver  him  to  the  keeper  thereof,  together  with  this 
precept:  And  I  hereby  command  you,  the  said  keeper  of  the 
said  common  gaol,  to  receive  the  said  C.  D.  into  your  custody 
in  the  said  common  gaol,  there  to  imprison  him  (and  keep  him 
at  hard  labour  if  the  order  so  directed)  for  the  term  of  , 

unless  the  said  sum,  and  all  the  costs  and  charges  of  the  said 
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distress  and  of  the  commitment  and  of  the  conveying  of  the  said 
C.  D.  to  the  said  common'  gaol  are  sooner  paid  unto  you  the 
said  keeper;  and  for  your  so  doing,  this  shall  be  your  sufBcient 
warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  LLL. 

FoBM  47. 
(Section  743.) 

Endorsement  in  Backing  a  Warrant  of  Distress. 

Canada, 
Province  of  , 

County  of 

Whereas  proof  upon  oath  has  this  day  been  made  before 
me  ,  a  justice  of  the  peace  in  an<f  for  the  said 

county,  that  the  name  of  J.  S.  to  the  within  warrant  subscribed 
is  of  the  handwriting  of  the  justice  of  the  peace  within  men- 
tioned, I  do  therefore  authorize  W.  T.,  who  brings  me  this 
warrant,  and  aU  other  persons  to  whom  this  warrant  was 
originally  directed,  or  by  whom  the  same  may  be  lawfully 
executed,  and  also  all  peace  officers  in  the  said  county  of 
to  execute  the  same  within  the  said  county. 

Given  under  my  hand,  this  day  of  ,  one 

thousand  nine  hundred  and 

0.  K., 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  HHH. 

FoBM  48.  • 

(Section  748.) 

Complaint  by  the  Party  Threatened,  for  Sureties  for  the  Peace. 

Canada, 
Province  of 
County  of 

The  information  (or  complaint)  of  C.  D.,  of 
in  the  said  county  of  ,  (labourer),  (if  preferred  by  an 

attorney  or  agent,  say^—hy  D.  E.,  his  duly  authorized  agent  (or 

60— CBIM.  OODK. 
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attorney),  in  this  behalf),  taken  upon  oath,  before  me,  the 
undersigned,  a  justice  of  the  peace,  in  and  for  the  said  county 
of  ,  at  in  the  said  county 

of  ,  this  day  of  in  the 

year  ,  who  says  that  A.  B.,  of  ,  in  the 

said  county,  did,  on  the  day  of 

(instant  or  last  past),  threaten  the  said  C.  D.  in  the  words  or 
to  the  effect  following,  that  is  to  say :  {sei  them  out,  with  the 
circumstances  under  which  they  were  used) ;  and  that  from  the 
above  and  other  threats  used  by  the  said  A.  B.  towards  the  said 
C.  D.,  he,  the  said  C.  D.,  is  afraid  that  the  said  A.  B.  will  do 
him  some  bodily  injury,  and  therefore  prays  that  the  said 
A.  B.  may  be  required  to  find  sufficient  sureties  to  keep  the 
peace  and  be  of  good  behaviour  towards  him,  the  said  C.  D.; 
and  the  said  C.  D.  also  says  that  he  does  not  make  this  com- 
plaint against  nor  require  such  sureties  from  the  said  A.  B. 
from  any  malice  or  ill-will,  but  merely  for  the  preservation  of 
his  person  from  injury. 

55-56  v.,  c.  iB,  sch.  1,  form  WWW. 


FoBM  49. 

(Sections  748  and  1058.) 

Form  of  Recognizance  to  Keep  the  Peace. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  , 

in  the  year  ,  A.  B.  of  ,  (labourer), 

L.  M.  of     ,  ,  (grocer)^  and  N.  0.  of  ,  (butcher), 

personally  came  before  (us)  the  undersigned,  (two)  justices 
of  the  peace  for  the  county  of  ,  and  severally 

acknowledged  themselves  to  owe  to  our  Lord  the  King  the 
several  sums  following,  that  is  to  say:  the  said  A.  B.  the  sum 
of  ,  and  the  said  L.  M.  and  N»  0.  Ijhe  sum  of  ,  each, 

of  good  and  lawful  money  of  Canada,  to  be  made  and  levied  of 
their  goods  and  chattels,  lands  and  tenements  respectively,  to 
the  use  of  our  said  Lord  the  King,  his  heirs  and  successors,  if 
he,  the  said  A.  B.,  fail  in  the  condition  endorsed  (or  hereunder 
written). 
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Taken  and  acknowledged  the  day  and  year  first  above  men- 
tioned at  before  us. 

J.  T., 

J.  P.,  (name  of  county.) 

The  condition  of  the  within  {or  above)  written  recognizance 
is  such  that  if  the  within  bound  A.  B.  (of,  etc.),  keeps  the 
peace  and  is  of  good  behaviour  towards  His  Majesty  and  his 
liege  people,  and  specially  towards  C.  D.  (of,  etc.)  for  the  term 
of  now  next  ensuing,  then  the  said  recognizance  to 

be  void,  otherwise  to  stand  in  full  force  and  virtue. 

55-56  v.,  c.  29,  sch.  1,  form  XXX. 

Form  50. 
(Section  748.) 

Form  of  Commitment  in  Default  of  Sureties, 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  oflScers  in  the 
county  of  ,  and  to  the  keeper  of  the  common  gaol 

of  the  said  county,  at  ,  in  the  said  county. 

Whereas  on  the  day  of  (instant) ,  com- 

plaint on  oath  was  made  before  the  undersigned  (or  J.  L., 
Esquire),  a  justice  of  the  peace  in  and  for  the  said  county 
of  ,  by  C.  D.,  of  ,  in  the  said 

county,  (labourer),  that  A.  B.,  of  (etc.),  on  the  day 

of  ,  at  aforesaid,  did  threaten  (etc., 

follow  to  the  end  of  complaint,  as  in  form  above,  in  the  past 
tense,  then) :  And  whereas  the  said  A.  B.  was  this  day  brought 
and  appeared  before  me,  the  said  justice  (or  J.  L.,  Esquire,  a 
justice  of  the  peace  in  and  for  the  said  county  of  ), 

to  answer  unto  the  said  complaint;  and  having  been  required 
by  me  to  enter  into  his  own  recognizance  in  the  sum  of  , 

with  two  suflScient  sureties  in  the  sum  of  each,  to 

keep  the  peace  and  be  of  good  behaviour  towards  His  Majesty 
and  his  liege  people,  and  especially  towards  the  said  C.  D.,  has 
refused  and  neglected,  and  still  refuses  and  neglects,  to  find 
such  sureties:  These  are,  therefore,  to  command  you,  and  each 
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of  you,  to  take  the  said  A.  B.,  and  him  safely  to  convey  to  the 
common  gaol  at  aforesaid,  aud  there  to  deliver 

him  to  the  keeper  thereof,  together  with  this  precept:  And  I 
do  hereby  command  you,  the  said  keeper  of  the  said  common 
gaol,  to  receive  the  said  A.  B.  into  your  custody  in  the  said 
common  gaol,  there  .to  imprison  him  for  the  space  of  , 

or  until  he  shall  otherwise  be  discharged  in  due  course  of  law, 
unless  he,  in  the  meantime,  finds  sufScient  sureties  to  keep  the 
peace  as  aforesaid. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.»  [seal.] 

J.  P.,  (name  of  county,) 
55-56  v.,  c.  29,  sch.  1,  form  YYY. 

FOBM  51. 

(Section  750.) 

Form  of  Recognizance  to  try  the  Appeal. 

Canada, 
Province  of  , 

County  of 

Be  it  remembered  that  on  ,  A.  B.,  of  , 

(labourer) f  and  L.  M.,  of  ,   (grocer),  and  N.  0., 

of  ,  (yeom^an),  personally  came  before  the  under- 

signed ,  a  justice  of  the  peace  in  and  for  the  said 

county  of  ,  and  severally  acknowledged  themselves 

to  owe  to  our  Sovereign  Lord  the  King,  the  several  sums  follow- 
ing, that  is  to  say,  the  said  A.  B.  the  sum  of  ,  and 
the  said  L.  M.  and  N.  0.  the  sum  of  ,  each,  of 
good  and  lawful  money  of  Canada,  to  be  made  and  levied  of 
their  several  goods  and  chattels,  lands  and  tenements  respec- 
tively, to  the  use  of  our  said  Lord  the  King,  his  heirs  and  suc- 
cessors, if  he  the  said  A.  B.  fails  in  the  condition  endorsed  (or 
hereunder  written). 

Taken  and  acknowledged  the  day  and  year  first  above  men- 
tioned at  ,  before  me. 

J.  p.,  (nams  of  county.) 

The  condition  of  the  within  (or  the  above)  written  recog- 
nizance is  such  that  if  the  said  A.  B.  personally  appears  at  the 
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(next)  General  Sessions  of  the  Peace  (or  other  court  ddscharg* 
ing  the  functions  of  the  Court  of.  General  Sessions,  as  the  case 
may  be),  to  be  holden  at  ,  on  the  day 

of  ,  next,  in  and  for  the  said  county  of  ,  and 

tries  an  appeal  against  a  certain  conviction,  bearing  date  the 
day  of  ,  (instant),  and  made  by  (me)  the  said 

justice,  whereby  he,  the  said  A.  B.,  was  convicted,  for  that  he, 
the  said  A.  B.,  did,  on  the  day  of  ,  at 

,  in  the  said  county  of  ,  (here  set  out  the 

offence  as  stated  in  the  conviction) ;  and  also  abides  by  the 
judgment  of  the  court  upon  such  appeal  and  pays  such  costs 
as  are  by  the  court  awarded,  then  the  said  recognizance  to  be 
void,  otherwise  to  remain  in  full  force  and  virtue. 

Form  of  Notice  of  such  Recognizance  to  he  given  to  the  Appd* 

lant  and  his  Sureties. 

'Take  notice,  that  you,  A.  B.,  are  bound  in  the  aum  of  ; 

and  you,  L.  M.  and  N.  0.,  in  the  sum  of  ,  each,  that 

you  the  said  A.  B.  will  personally  appear  at  the  next  General 
Sessions  of  the  Peace  to  be  holden  at  ,  in  and  for 

the  said  county  of  ,  and  try  an  appeal  against  a 

conviction  (or  order)  dated  the  day  of  , 

(instant),  whereby  you  A.  B.  were  convicted  of  (or  ordered, 
etc.),  (^stating  offence  or  the  subject  of  the  order  shortly),  and 
abide  by  the  judgment  of  the  court  upon  such  appeal  and  pay 
such  costs  as  are  by  the  court  awarded,  and  unless  you  the  said 
A.  B.  personally  appear  and  try  such  appeal  and  abide  by  such 
judgment  and  pay  such  costs  accordingly,  the  recognizance 
entered  into  by  you  will  forthwith  be  levied  on  you,  and  each 
of  you. 

Dated  at  ,  this  day  of  ,  one 

thousand  nine  hundred  and 

55-56  v.,  c.  29,  sch.  1,  form  000. 

Form  52. 
(Section  759.) 

Certificate  of  Clerk  of  the  Peace  that  the  Costs  of  an  Appeal 

are  not  paid, 

OflSce  of  the  clerk  of  the  peace  for  the  county  of  • 

Title  of  the  Appeal. 

I  hereby  certify  that  at  a  Court  of  General  Sessions  of  the 
Peace,  (or  other  court  discharging  the  functions  of  the  Court 
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of  General  Sessions,  as  the  case  may  be),  holden  at  , 

in  and  for  the  said  county,  on  last  past,  an  appeal 

by  A.  B.  against  a  conviction  (or  order)  of  J.  S.,  Esquire,  a 
justice  of  the  peace  in  and  for  the  said  county,  came  on  to  be 
tried,  and  was  there  heard  and  determined,  and  the  said  Court 
of  General  Sessions  (or  other  court,  as  the  case  may  he)  there- 
upon ordered  that  the  said  conviction  (or  order)  should  be  con- 
firmed (or  quashed),  and  that  the  said  (appellant)  should  pay 
to  the  said  (respondent)  the  sum  of  ,  for  his  costs 

incurred  by  him  in  the  said  appeal,  and  which  sum  was  thereby 
ordered  to  be  paid  to  the  clerk  of  the  peace  for  the  said  county, 
on  or  before  the  day  of  (instant),  to  be 

by  him  handed  over  to  the  said  (respondent),  and  I  further 
certify  that  the  said  sum  for  costs  has  not,  nor  has  any  part 
thereof,  been  paid  in  obedience  to  the  said  order. 

Dated  at  ,  this  day  of  ,.one 

thousand  nine  hundred  and 


55-56  v.,  c.  29,  sch.  1,  form  PPP. 


G.  H., 

Clerk  of  the  Peace. 


Form  53. 
(Section  759.) 

Warrant  of  Distress  for  Costs  of  hn  Appeal  against  a  Conviction 

or  Order. 
Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  oflScers  in  the 
said  county  of 

Whereas  (etc.,  as  in  the  warrants  of  distress,  forms  39  or  40, 
and  to  the  end  of  the  statement  of  the  conviction  or  order,  and 
then  thus) :  And  whereas  the  said  A.  B.  appeialed  to  the  Court 
of  General  Sessions  of  the  Peace  (or  other  court  discharging 
the  functions  of  the  Court  of  General  Sessions,  as  the  case  may 
be),  for  the  said  county,  against  the  said  conviction  or  order, 
in  which  appeal  the  said  A.  B.  was  the  appellant,  and  the 
said  C.  D.  (dr  J.  S.,  Esquire,  the  justice  of  the  peace  who 
made  the  said  conviction  (or  order)  was  the  respondent,  and 
which  said  appeal  came  on  to  be  tried  and  was  heard  and  deter- 
mined at  the  last   General  Sessions  of  the  Peace    (or  other 
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court,  (IS  the  case  may  be)  for  the  said  county,  holden  at  , 

on  ;  and  the  said  court  thereupon  ordered  that  the 

said  conviction  {or  order)  should  be  confirmed  (or  quashed) 
and  that  the  said  (appellant)  should  pay  to  the  said  (respon- 
dent) the  sum  of  ,  for  his  costs  incurred  by  him  in 
the  said  appeal,  which  said  sum  was  to  be  paid  to  the  clerk  of 
the  i)eace  for  the  said  county,  on  or  before  the  '  day 
of  ,  one  thousand  nine  hundred  and  ,  to 
be  by  him  handed  over  to  the  said  C.  D. ;  and  whereas  the  clerk 
of  the  peace  of  the  said  county  has,  on  the  day 
of  (instant),  duly  certified  that  the  said  sum  for 
costs  had  not  been  paid:  •  These  are,  therefore,  to  command 
you,  in  His  Majesty's  name,  forthwith  to  make  distress  of  the 
goods  and  chattels  of  the  said  A.  B.,  and  if,  within  the  term 
of  days  next  after  the  making  of  such  distress, 
the  said  last  mentioned  sum,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  said  distress,  are  not  paid, 
then  to  sell  the  said  goods  and  chattels  so  by  you  distrained, 
and  to  pay  the  money  arising  from  such  sale  to  the  clerk  of  the 
peace  for  the  said  county  of  ,  that  he  may  pay 
and  apply  the  same  as  by  law  directed;  and  if  no  such  distress 
can  be  found,  then  to  certify  the  sape  unto  me  or  any  other 
justice  of  the  peace  for  the  said  county,  that  such  proceedings 
may  be  had  therein  as  to  law  appertain. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

0.  K.  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  QQQ. 

Form  54. 
(Section  759.) 

Warrant  of  Commitment  for  want  of  Distress  in  the  last  case. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of  ,  and  to  the  keeper  of  the  common  gaol 

of  the  said  county,  at  ,  in  the  said  county. 

Whereas   (etc.,  as  in  form  53,  to  the  asterisk  •  and  then 
thus) :  And  whereas,  afterwards,  on  the  day  of  ,  in 
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'  the  year  aforesaid,  I,  the  undersized,  issued  a  warrant  to  all 
or  any  of  the  x>eace  o£Scers  in  the  said  county  of  , 

commanding  them,  or  any  of  them,  to  levy    the  said  sum  of 

,  for  costs,  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  A.  B. ;  And  whereas  it  appears  to  me, 
as  well  by  the  return  to  the  said  warrant  of  distress  of  the 
peace  officer  who  was  charged  with  the  execution  of  the  same, 
as  otherwise,  that  the  said  peace  officer  has  made  diligent  search 
for  the  goods  and  chattels  of  the  said  A.  B.,  but  that  no  suffi- 
cient distress  whereon  to  levy  the  said  sum  above  mentioned 
could  be  found :  These  are,  therefore,  to  command  you,  the  said 
peace  'officers,  or  any  one  of  you,  to  take  the  said  A.  B.,  and  him 
safely  to  convey  to  the  common  gaol  of  the  said  county  of  , 

at  aforesaid,  and  there  deliver  him  to  the  said  keeper 

thereof,  together  with  this  precept :  And  I  do  hereby  command 
you,  the  said  keeper  of  the  said  common  gaol,  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  common  gaol,  there  to 
imprison  him  for  the  term  of  ,  unless  the  said  sum 

and  all  costs  and  charges  of  the  said  distress  and  of  the  commit- 
ment and  of  the  conveying  of  the  said  A.  B.  to  the  said  common 
gaol,  are  sooner  paid  unto  you,  the  said  keeper ;  and  for  so  doing 
this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

0.  K.  [seal.] 

J.  P.,  (name  of  county,) 
55-56  v.,  c.  29,  sch.  1,  form  RRR. 

Form  55. 
(Section  799.) 

Conviction. 
Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  , 

in  the  year  ,  at  ,  A.  B.,  being 

charged  before  me,  the  undersigned,  ,  of  the  said 

(city)  (and  consenting  to  my  trying  the  charge  summarily), 
is  convicted  before  me,  for  that  he,  the  said  A.  B.,  {etc.,  stating 
the  offence,  and  the  time  and  place  when  and  where  committed). 
and  I  adjudge  the  said  A.  B.,  for  his  said  oflPence,  to  be  impri- 
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soned  in  the  (and  there  kept  at  hard  labour, 

if  it  is  so  adjudged)  for  the  term  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at  aforesaid. 

G.  F.,  [seal.] 

Police  Magistrate 
for 
(or  ds  the  case  may  he), 
55-56  v.,  c.  29,  sch.  1,  form  QQ. 


.  Form  56. 

(Section  799.) 

Conviction  upon  a  Plea  of  Ouilty, 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  , 

in  the  year  ,  at  ,  A.  B.  being 

charged  before  me,  the  undersigned,  of  the  said 

{city)  (and  consenting  to  my  trying  the  charge  summarily), 
for  that  he,  the  said  A.  B.,  {etc.,  stating  the  offence,  and  the 
time  and  place  when  and  where  committed),  and  pleading 
guilty  to  such  charge,  he  is  thereupon  convicted  before  me  of 
the  said  offence;  and  I  adjudge  him,  the  said  A.  B.,  for  his  said 
offence,  to  be  imprisoned  in  the  (and  there  kept  at 

hard  labour,  if  it  is  so  adjudged)  for  the  term  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above 
mentioned,  at  aforesaid. 

G.  F.,  [seal.] 

Police  Magistrate 
for 
(or  as  the  case  may  be), 
55-56  v.,  c.  29,  sch.  1,  form  RR. 
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Form  57. 


(Section  799.) 


Certificate  of  Dismissal. 

Canada, 
Province  of  , 

County  of 

I,  the  undersigned,  ,  of  the  city  (or  as 

the  case  may  be)  ot  ,  certify  that  on  the  day 

of  ,  in  the  year  ,  at  aforesaid, 

A.  B.,  being  charged  before  me  (and  consenting  to  my  trying 
the  charge  summarily),  for  that  he,  the  said  A.  B.,  (etc.,  stating 
the  offence  charged,  and  the  time  and  place  when  and  where 
alleged  to  have  been  committed),  I  did,  after  having  summarily 
tried  the  said  charge,  dismiss  the  same. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  aforesaid. 

G.  F.,  [seal.] 

Police  Magistrate 
for 
(or  as  the  case  may  be). 
55-56  v.,  c.  29,  sch.  1,  form  SS. 


Form  58. 


Certificate  of  Dismissal. 


the  peace  for  the 


(Section  813.) 

Canada, 
Province  of 
County  of 

,  justices  of 
of 
,  {or  if  a  recorder, 
,  of  liie 
,  as  the  case  may  be),  do  hereby  certify  that 
day  of  ,  in  the  year  , 

,  in  the  said  of  ,  A.B.  was  brought 

before  us,  the  said  justices  (or  me,  the  said  '         ), 

charged  with  the  following  offence,  that  is  to  say  {here  state 
briefly  the  particulars  of  the  charge),  and  that  we,  the  said 
justices,  (or  I,  the  said  )  thereupon  dismissed  the  said 

charge. 


etc.,  I  a 
of 

on  the 
at 
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Given  under  our  hands  and  seals  (or  my  hand  and  seal), 
this  day  of  ,  in  the  year  ,  at  aforesaid. 

J.  P.  [seal.] 

J.  B.  [seal.] 

or  S.  J.  [seal.] 
55-56  v.,  e.  29,  sch.  1,  form  TT. 
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(Section  814.) 


Form  59. 


Conviciion. 


Canada, 
Province  of 
County  of 

Be  it  remembered  that  on  the  day  of  ,  in 

the  year  ",  at  ,  in  the  county 

of  ,  A.  B.  is  convicted  before  us,  J.  P.  and 

J.  B.,  justices  of  the  peace  for  the  said  county  {or  me,  S.  J., 
recorder,  of  the  ,  of  ,  or  <is 

the  case  may  he)  for  that  he,  the  said  A.  B.,  did  {specify  the 
offence  and  the  time  and  place  when  and  where  the  same  was 
committed^  as  the,  case  may  he,  but  ivithout  setting  forth  the 
evidence),  and  we,  the  said  J.  P.  and  J.  B.  {or  I,  the  said 
S.  J.),  adjudge  the  said  A.  B.,  for  his  said  offence,  to  be  impri- 
soned in  the  with  {or  without)  hard  labour  {in 
the  discretion  of  the  justice)  for  the  space  of  , 
{or  we)  {or  I)  adjudge  the  said  A.  B.,  for  his  said  offence,  to 
forfeit  and  pay  {here  state  the  penalty  actually  imposed),  and 
in  default  of  immediate  paymenf  of  the  said  sum,  to  be  impri- 
soned in  the  with  {or  without)  hard  labour  {in 
the  discretion  of  the  justice)  for  the  term  of  ,  unless 
the  said  sum  is  sooner  paid. 

Oiven  under  our  hands  and  seals  {or  my  hand  and  seal),  the 
day  and  year  first  above  mentioned. 

J.  P.  [seal.] 

J.  B.  [seal.] 

or  S.  J.  [seal.] 
55-56  v.,  c.  29,  sch.  1,  form  UU. 
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FOBM  60. 
(Section  827.) 

Form  of  Record  when  the  Prisoner  Pleads  Ouilty. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  A.  B.,  being  a  prisoner  in  the  gaol  of 
the  said  county,  on  a  charge  of  having  on  the  day 

of  ,  in  the  year  ,  stolen,  etc.,  {one  cow, 

the  property  of  C.  D.,  or  as  the  case  may  be,  stating  briefly  the 
offence),  and  being  brought  before  me  {describe  the  judge)  on 
the  •  day  of  ,  in  the  year  , 

and  asked  by  me  if  he  confuted  to  be  tried  before  me  without 
the  intervention  of  a  jury,  consented  to  be  so  tried ;  and  that  the 
said  A.  B.  being  then  arraigned  upon  the  said  charge,  he 
pleaded  guilty  thereof,  whereupon  I  sentenced  the  said  A.  B. 
^o  {here  insert  such  sentence  as  the  law  allows  and  the  judge 
,  thinks  right). 

Witness  my  hand  this  day  of  ,  in  the  year 

O.K., 

Judge. 
55-56  v.,  e.  29,  sch.  1,  form  NN. 

Form  61. 
(Section  833.) 

Form  of  Record  when  the  Prisoner  Pleads  Not  Chiilty. 

Canada, 
Province  of 
County  of 

Be  it  remembered  that  A.  B.  being  a  prisoner  in  the  gaol 
of  the  said  county,  committed  for  trial  on  a  charge  of  having 
on  day  of  ,  in  the  year  stolen, 

etc.,  {one  cow,  the  property  of  C.  D.,  or  as  the  case  may  be, 
stating  briefly  the  offence)  and  having  been  brought  before  me 
{describe  the  judge)  on  the  day  of  ,  in  the 

year  ,  and  asked  by  me  if  he  consented  to  be  tried 

before  me  without  the  intervention  of  a  jury,  consented  to  be  so 
tried ;  and  that  upon  the  day  of  ,  in 

the  year  ,  the  said  A.  B.,  being  again  brought  before 

me  for  trial,  and  declaring  himself  ready,  was  arraigned  upon 
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the  said  charge  and  pleaded  not  guilty;  and  after  hearing  the 
evidence  adduced,  as  well  in  support  of  the  said  charge  as  for 
the  prisoner's  defence  (or  as  the  c<ise  may  be)y  I  find  him  to  be 
guilty  of  the  offence  with  which  he  is  charged  as  aforesaid,  and 
I  accordingly  sentence  him  to  {here  insert  such  sentence  as  the 
law  aUows  and  the  judge  thinks  right),  (or  I  find  him  not 
guilty  of  the  offence  with  which  he  is  charged,  and  discharge 
him  accordingly). 

Witness  my  hand  at  ,  in  the  county  of  , 

this  day  of  ,  in  the  year 

0.  K, 

Judge. 
55-56  v.,  c.  29,  sch.  1,  form  MM. 


FOBM  62. 
(Section  842.) 

Warrant  to  Apprehend  Witness. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  x>eace  officers  in  the 
said  county  of 

Whereas  it  having  been  made  to  appear  before  me,  that 
E.  F.,  of  ,  in  the  said  county  of  ,  is 

likely  to  give  material  evidence  on  behalf  of  the  prosecu- 
tion (or  defence,  as  the  case  may  be)  on  the  trial  of  a  certain 
charge  of  (as  theft,  or  as  the  case  may  be),  against  A.  B.,  and 
that  the  said  E.  F.  was  duly  subpoenaed  (or  bound  under  recog- 
nizance) to  appear  on  the  day  of  ,  in 
the  year  ,  at  ,  in  the  said  county  at 
o'clock  (forenoon  or  afternoon,  as  the  case  may  be)  before  me, 
to  testify  what  he  knows  concerning  the  said  charge  against 
the  said  A.  B. 

And  whereas  proof  has  this  day  been  made  before  me,  upon 
oath  of  such  subpoena  having  been  duly  served  upon  the  said 
E.  F.,  (or  of  the  said  E.  F.  having  been  duly  bound  under 
recognizance  to  appear  before  me,  as  the  case  may  be) ;  and 
whereas  the  said  E.  F.  has  neglected  to  appear  at  the  trial  and 
place  appointed,  and  no  just  excuse  has  been  offered  for  such 
neglect:  These  are,  therefore,  to  command  you  to  take  the  said 


958  [Forms]  Criminal  Code.  Part  XXV. 

E.  F.,  and  to  bring  him  and  have  him  forthwith  before  me,  to 
testify  what  he  knows  concerning  the  said  charge  against  the 
said  A.  B.,  and  also  to  answer  his  contempt  for  sach  neglect. 

Given  under  my  hand  this  day  of  ,  in  the 

year 

O.  K, 

Judge. 
55-56  v.,  c.  29,  sch.  1,  form  00. 

Form  63. 
(Sections  845  and  856.) 

Headings  of  Indictment. 

In  the  {name  of  the  court  in  which  the  indictment  is  found). 

The  jurors  for  our  Lord  the  King  present  that 

{Where  there  are  more  counts  than  one,  add  at  the  beginning 
of  each  count) : 

'The  said  jurors  further  present  that  .' 

55-56  v.,  c.  29,  sch.  1,  form  EE. 

Form  64. 
(Section  852.) 

Examples  of  the  manner  of  stating  offences. 

fa)  A.  murdered  B.,  at  ,  on 

(b)  A.  stole  a  sack  of  flour  from  a  ship  called  the  , 
at                      ,  on 

(c)  A.  obtained  by  false  pretenses  from  B.,  a  horse,  a  cart 
and  the  harness  of  a  horse  at  ,  on 

(d)  A.  committed  perjury  with  intent  to  procure  the  con- 
viction of  B.  for  an  offence  punishable  with  penal  servitude, 
namely  robbery,  by  swearing  on  the  trial  of  B.  for  the  rob- 
bery of  C.  at  the  Court  of  Quarter  Sessions  for  the  county  of 
Carleton,  held  at  Ottawa,  on  the  day 
of  ,  190  ;  first,  that  he,  A.  saw  B.,  at  Ottawa,  on 
the  day  of  ;  secondly,  that  B.  asked  A, 
to  lend  B.  money  on  a  watch  belonging  to  C. ;  thirdly,  etc 

or 

(e)  The  said  A.  committed  perjury  on  the  trial  of  B.  at  a 
Court  of  Quarter  Sessions  held  at  Ottawa,  on  for 
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an  assault  alleged  to  have  been  committed  by  the  said  B.  on  G. 
at  Ottawa,  on  the  day  of  by  swearing  to 

the  effect  that  the  said  B.  could  not  have  been  at  Ottawa,  at 
the  time  of  the  alleged  assault,  inasmuch  as  the  said  A.  had 
seen  him  at  that  time  in  Kingston. 

(f)  A.,  with  intent  to  maim,  disfigure,  disable  or  do  grievous 
bodily  harm  to  B.  or  with  intent  to  resist  the  lawful  apprehen- 
sion or  detainer  of  A.  (or  C),  did  actual  bodily  harm  to  B. 
(or  D.). 

(g)  A.,  with  intent  to  injure  or  endanger  the  safety  of  per- 
sona on  the  Canadian  Pacific  Railway,  did  an  act  calculated  to 
interfere  with  an  engine,  a  tender,  and  certain  carriages  on  the 
said  railway  on  at  by  {describe  with 
so  much  detail  as  is  sufficient  to  give  the  accused  reasonable 
information  as  to  the  acts  or  omissions  reUed  on  against  him, 
and  to  identify  the  transaction). 

(h)  A.  published  a  defamatory  libel  on  B.  in  a  certain  news- 
paper, called  the  ,  on  the  day 
of  190  .  ,  which  libel  was  contained  in  an 
article  headed  or  commencing  (describe  with  so  much  detail 
as  is  sufficient  to  give  the  accused  reasonable  information  as  to 
the  part  of  the  publication  to  be  relied  on  against  him),  and 
which  libel  was  written  in  the  sense  of  imputing  that  the  said 
B.  was  (as  the  case  may  be) . 

55-56  v.,  c.  29,  sch.  1,  form  PP. 


PORM  65. 
(Section  879.) 

Certificate  of  Indictment  being  Found, 

Canada, 
Province  of 
County  of 

I  hereby  certify  that  at  a  Court  of  (Oyer  and  Terminer,  or 
General  Gaol  Delivery,  or  General  Sessions  of  the  Peace) 
holden  in  and  for  the  county  of  ,  at  ,  in 

the  said  (county),  on  ,  a  bill  of  indictment  was 

found  by  the  grand  jury  against  A.  B.,  therein  described  as 
A.  B.,  late  of  ,   {labourer),  for  that  he   {etc.,  stating 
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shortly  the  offence),  and  that  the  said  A.  B.  has  not  appeared 
or  pleaded  to  the  said  indictment. 

Dated  this  day  of  ,  in  the  year 

Z.  X. 


55-56  v.,  c.  29,  sch.  1,  form  GG. 


(Title  of  officer.) 


Form  66. 
(Section  880.) 

Warrant  to  Apprehend  a  Person  Indicted. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of 
Whereas  it  has  been  duly  certified  by  J.  D.,  clerk  of  the 
{name  the  court)  {or  E.  G.,  deputy  clerk  of  the  Crown  or  clerk 
of  the  peace,  or  as  the  case  may  he),  ih  and  for  the  county 
of  ,  that  {etc.,  stating  the  certificate) :  These  are, 

therefore,  to  command  you  in  His  Majesty's  name  forthvrith  to 
apprehend  the  said  A.  B.,  and  to  bring  him  before  (me)  or 
some  other  justice  or  justices  of  the  peace  in  and  for  the  said 
county,  to  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  HH. 

Form  67. 
(Section  881.) 

Warrant  of  Commitment  of  a  Person  Indicted. 

Canada, 
Province  of 
County  of 

To  all  or  any  of  the  constables  and  other  peace  officers  in  the 
said  county  of  ,  and  the  keeper  of  the  common 

gaol,  at  ,  in  the  said  county  of 

Whereas  by  a  warrant  under  the  hand  and  seal  of 
(a)  justice  of  the  peace  in  and  for  the  said  county  of  , 
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dated  ,  after  reciting  that  it  had  been  certified  by 

J.  D.  {etc.,  as  in  the  certificate) j  the  said  justice  of  the  peace 
command  all  or  any  o  fthe  constables  or  peace  officers  of  the 
said  county,  in  His  Majesty's  name,  forthwith  to  apprehend 
the  said  A.  B.,  and  to  bring  him  before  (him)  the  said  justice 
of  the  peace  or  before  some  other  justice  or  justices  in  and  for 
the  said  isounty,  to  be  dealt  with  according  to  law;  and  whereas 
the  said  A.  B.  has  been  apprehended  under  and  by  virtue  of  the 
said  warrant,  and  being  now  brought  before  {me)  it  is  here- 
upon duly  proved  to  (me)  upon  oath  that  the  said  A.  B.  is  the 
same  person  who  is  named  and  charged  as  aforesaid  in  the  said 
indictment:  These  are  therefore  to  command  you,  the  said  con- 
stables and  peace  officers,  or  any  of  you,  in  His  Majesty's  name, 
forthwith  to  take  and  convey  the  said  A.  B.  to  the  said  common 
gaol  at '  ,  in  the  said  county  of  ,  and 

there  to  deliver  him  to  the  keeper  thereof,  together  with  this 
precept:  And  (/)  hereby  command  you  the  said  keeper  to 
receive  the  said  A.  B.  into  your  custody  in  the  said  gaol,  and 
him  there  safely  to  keep  until  he  shall  thence  be  delivered  by 
due  course  of  law. 

Given  under  (my)  hand  and  seal,  this  day  of 

in  the  year  ,  at  ,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  .(name  of  county.) 
55-56  v.,  e  29,  sch.  1,  form  II. 

Form  6a 
(Section  882.) 

Warrant  to  detain  a  Person  indicted  who  is  already  in  Custody 

for  another  Offence. 

Canada, 
Province  of 
County  of 

To  the  keeper  of  the  common  gaol  at  ,  in  the  said 

county  of 
Whereas  it  has  been  duly  certified  by  J.  D.,  clerk  of  the 
{name  the  court)  {or  deputy  clerk  of  the  Crown  or  clerk  of  the 
peace  of  and  for  the  county  of  ,  {or  as  the  case 

may  6e),  that  {etc.,  stating  the  certificate)  \  And  whereas  (J 
am)  informed  that  the  said  A.  B.  is  in  your  custody  in  the  said 
common  gaol  at  aforesaid,  charged  with  some  offence, 

61— CBIH.  CODE. 
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or  other  matter;  and  it  being  now  duly  proved  upon  oath 
before  (me)  that  the  said  A.  B.,  so  indicted  as  aforesaid,  and 
'  the  said  A.  B.,  in  your  custody,  as  aforesaid,  are  one  and  the 
same  person:  These  are  therefore  to  command  you,  in  His 
Majesty's  name,  to  detain  the  said  A.  B.  in  your  custody  in  the 
common  gaol  aforesaid,  until  by  a  writ  of  hcAeas  corpus  he 
shall  be  removed  therefrom,  for  the  purpose  of  being  tried  upon 
the  said  indictment,  or  until  he  shall  othervrise  be  removed  or 
discharged  out  of  your  custody  by  due  course  of  law. 

Given  under  (my)  hand  and  seal,  this  day  of 

in  the  year  ,  at  .,  in  the  county  aforesaid. 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 
55-56  v.,  c.  29,  sch.  1,  form  JJ. 


(Section  925.) 


Form  69. 


Challenge  to  Array, 


Canada, 
Province  of 
County  of 

The  King]         The  said  A.  B.,  who  prosecutes  for  our  Lord 
V.         ^  the  King,  {or  the  said  C.  D.,  as  the  case  may  be) 
C.  D.        challenges  the  array  of  the  panel  on  the  ground 
that  it  was  returned  by  X.  Y.,  sheriff  of  the  county  of 
{or  E.  F.,  deputy  of  X.  Y.,  sheriff  of  the  county  of  {as 

the  case  may  6c),  and  that  the  said  X.  Y.  {or  E.  F.,  as  the  case 
may  he)  was  guilty  of  partiality  {or  fraud,  or  wilful  miscon- 
duct) on  returning  said  panel. 

55-56  v.,  c.^29,  sch.  1,  form  KK. 


Form  70. 


(Section  936.) 


Challenge  to  Poll. 
Canada,  ] 

Province  of  ,  \ 

County  of  .  J 

The  Kingl         The  said  A.  B.,  who  prosecutes,  etc.    {or  the 

V.         \  said  C.  D.,  as  the  case  may  he)  challenges  Q.  H., 

C.  D.    J   on  the  ground  that  his  name  does  not  appear  in 

the  panel,  [or  that  he  is  not  indifferent  between  the  King  and 
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the  said  C.  D.,  or  that  hq  was  convicted  and  sentenced  to 
(death,  or  penal  servitude,  or  ^imprisonment  with  hard  labour, 
or  exceeding  twelve  months,  or  that  he  is  disqualified  as  an 
alien.] 

55-56  y.,  c.  29,  sch.  1,  form  LL. 


Form  71. 

(Section  1068.) 

Certificate  of  Execution  of  Judgment  of  Death. 

I,  A.  B.,  surgeon  {or  us  the  case  may  he)  of  the  {describe  the 
prison),  hereby  certify  that  I,  this  day,  examined  the  body  of 
C.  D.  on  whom  judgment  of  death  was  this  day  executed  in  the 
said  prison;  and  that  on  such  examination  I  found  that  the 
said  C.  D.  was  dead. 

(Signed),  A.  B. 

• 

Dated  this  day  of  ,  in  the  year 

55-56  v.,  c.  29,  sch.  1,  form  UUU. 


Form  72. 

(Section  1068.) 

Declaration  of  Sheriff  and  Others. 

» 

We,  the  undersigned,  hereby  declare  that  judgment  of  death 
was  this  day  executed  on  C.  D.,  in  the  {describe  the  prison)  in 
our  presence. 

Dated  this  day  of  ,  in  the  year 

E.  F.,  Sheriff  of 

L.  M.,  Justice  of  the  Peace  for 

G.  H.,  Gaoler  of 

etc.,  etc. 

55-56  v.,  c.  29,  sch.  1,  form  VW. 
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P(»M  73. 
(Section  1097.) 

Certificate  of  Non-appearance  to  he  endorsed  on  the  Defendant's 

Recognizance. 

I  hereby  certify  that  the  said  A.  B.  has  not  appeared  at  the 
time  and  place  in  the  said  condition  mentioned,  but  therein  has 
made  default,  by  reason  whereof  the  within  written  recog- 
nizance is  forfeited. 

Dated  at 

J.  S.,  [seal.] 

J.  P.,  (name  of  county.) 

55-56  v.,  c.  29,  sch.  1,  forms  R  and  MMM. 

Form  74. 
(Section  1105.) 

Writ  of  Fieri  Facias. 

Edward  VII.,  by  the  Grace  of  Gtod,  etc. 
To  the  sheriff  of  ,  greeting : 

You  are  hereby  commanded  to  levy  of  the  goods  and  chattels, 
lands  and  tenements,  of  each  of  the  persons  mentioned  in  the 
roll  or  extract  to  this  writ  annexed,  all  and  singular  the  debts 
and  sums  of  money  upon  them  severally  imposed  and  charged, 
as  therein  is  specified;  and  if  any  of  the  said  several  debts 
cannot  be  levied,  by  reason  that  no  goods  or  chattels,  lands  or 
tenements  can  be  found  belonging  to  the  said  persons,  respec- 
tively, then,  and  in  all  such  cases,  that  you  take  the  bodies  of 
such  persons,  and  keep  them  safely  in  the  gaol  of  your  county, 
there  to  abide  the  judgment  of  our  court  {as  the  case  may  be) 
upon  any  matter  to  be  shown  by  them,  respectively,  or  other- 
wise to  remain  in  your  custody  as  aforesaid,  until  such  debt  is 
satisfied  unless  any  of  such  persons  respectively  gives  sufficient 
security  for  his  appearance  at  the  said  court,  on  tiie  return  day 
hereof,  for  which  you  will  be  held  answerable;  and  what  you 
do  in  the  premises  make  appear  before  us  in  our  court  (as  the 
case  may  be,)  on  the  day  of  term  next, 

and  have  then  and  there  this  writ.    Witness,  etc.,  G.  H.,  derk 
{as  the  case  may  be). 

55-56  v.,  c.  29,  sch.  1,  form  TTT. 
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(Section  1133.) 


FoBM  75. 


Justices*  Return. 


Return  of  convictions  made  by  me  (or  us,  a«  the  case  may  'be)y 
daring  the  quarter  ending  ,  19 
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If  not  iMid,  why  not,  and  genend 
obsenrationB  if  any. 


J.  S.,  Convicting  Justice. 
or 
J.  S.  and  0.  K.,  Convicting  Justices  (as  the  case  may  be). 

55-56  v.,  c.  29,  sch.  1,  form  SSS. 
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[§1] 


Canada  Evidence  Act. 


Part  I. 


Short  title. 


THE  CANADA  EVIDENCE  ACT. 

(Revised  Statutes  of  Canada,  1906,  chapter  145). 

SHORT  TITLE. 

1.  This  Act  may  be  cited  as  the  Canada  Evidence  Act. 
v.,  c.  31,  s.  1. 


56 


Applies  to 
all  matters 
within  legis- 
lative juris- 
diction  of 
Canada. 


PART  I. 

APPlACATION. 

2.  This  Part  shall  apply  to  all  criminal  proceedings,  and  to 
all  civil  proceedings  and  other  matters  whatsoever  respecting 
which  the  Parliament  of  Canada  has  jurisdiction  in  this  behalf. 
56  v.,  c.  31,  s.  2. 

Criminal  proceedings.] — ^A  coroner's  court  is  a  criminal  court  and  is, 
therefore,  one  in  which  the  evidence  would  be  subject  to  this  Act.  R.  v. 
Hendershott,  26  O.R.  678;  R.  v.  Williams,  28  O.R.  583;  R.  v.  Hopkins 
(1896),  32  C.L.J.  692. 

In  a  civil  action  brought  to  recover  from  the  constable  and  derk  of  the 
peace  moneys  seized  in  a  common  gaming  house  under  the  powers  con- 
ferred by  sec.  641  of  the  Ck>de,  it  was  held  that  the  rules  of  evidence  in 
force  in  the  province  in  civil  matters  applied  and  not  the  Canada  Evi- 
dence Act.  O^Neil  v.  Attorney-General  (1896),  1  Can.  Cr.  Cas.  303  (Can), 
affirming  (s.c.),  O'Neil  v.  Tupper,  4  Que.  Q.B.  315.  But  it  was  held  also 
that  a  judgment  of  forfeiture  in  a  criminal  proceeding  is  not  subject  to 
collateral  attack  in  a  civil  action  brought  to  recover  the  moneys.    Ibid. 


No  incom- 
petency from 
interest  or 
crime. 

Accused  and 
wife  or 
husband 
competent 
witnesses 
for  defence. 

Wife  or  hus- 
band com- 
petent and 
compellable 


WITNESSES. 

8.  A  person  shall  not  be  incompetent  to  give  evidence  by 
reason  of  interest  or  crime.    56  V.,  c.  31,  s.  3. 

4.  Every  person  charged  with  an  offence,  and,  except  as  in 
this  section  otherwise  provided,  the  wife  or  husband,  as  the 
case  may  be,  of  the  person  so  charged,  shall  be  a  competent 
witness  for  the  defence,  whether  the  person  so  charged  is 
charged  solely  or  jointly  with  any  other  person. 

2.  The  wife  or  husband  of  a  person  charged  with  an  offence 
against  any  of  the  sections  two  hundred  and  two  to  two 
hundred  and  six  inclusive,  two  hundred  and  eleven  to  two 
hundred  and  nineteen  inclusive,  two  hundred  and  thirty-eight, 
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two  hundred  and  thirty-nine,  two  hundred  and  forty-four,  two  witnesses  for 
hundred  and  forty-five,  two  hundred  and  ninety-eight  to  three  prosecution, 
hundred  and  two  inclusive,  three  hundred  and  seven  to  three 
hundred  and  eleven  inclusive,  three  hundred  and  thirteen  to 
three  hundred  and  sixteen  inclusive  of  the  Criminal  Code, 
shall  be  a  competent  and  compellable  witness  for  the  prosecu- 
tion without  the  consent  of  the  person  charged. 

3.  No  husband  shall  be  compellable  to  disclose  any  com-  Disclosure  of 
munication  made  to  him  by  his  wife  during  their  marriage,  thJJJJdurSg 
and  no  wife  shall  be  compellable  to  disclose  any  communica-  marriage  not 
tion  made  to  her  by  her  husband  during  their  marriage.  compellable. 

4.  Nothing  in  this  section  shall  affect  a  case  where  the  wife  Saving, 
or  husband  of  a  person  charged  with  an  offence  may  at  com- 
mon law  be  called  as  a  witness  without  the  consent  of  that 
person. 

5.  The  failure  of  the  person  charged,  or  of  the  wife  or  hus-  Failure  to 
band  of  such  person,  to  testify,  shall  not  be  made  the  subject  ^^l^^ 
of  comment  by  the  judge,  or  by  coiinsel  for  the  prosecution,  mented  on. 
6  E.  VII.,  c.  10,  s.  1. 

Defendant  as  a  witness.] — ^The  result  of  this  section  is  to  empower 
(but  not  to  compel)  one  of  two  persons  jointly  indicted  to  give  evidence 
incriminating  the  other  without  the  necessity  of  resorting  to  the  old  pro- 
cedure of  either  taking  a  plea  of  guilty  or  pardoning  the  prisoner  to  be 
called. 

When  a  person  on  trial  claims  the  right  to  give  evidence  on  his  own 
behalf  he  comes  under  the  ordinary  rule  as  to  cross-examination.  He  may 
be  asked  all  questions  pertinent  to  the  issue,  and  cannot  refuse  to  answer 
those  which  may  implicate  him.  R.  v.  Connors  (1803),  3  Que.  Q.B.  100, 
5  Can.  Cr.  Cas.  70. 

A  prisoner  at  his  trial  has  the  option  of  making^  a  statement  not  under 
oath  or  of  giving  evidence  under  oath.  R.  v.  Aho  (1904),  8  Can.  Cr.  Cas. 
463,  11  B.C.R.  114;  R.  v.  Pope,  18  Times  L.R.  717. 

In  R.  V.  D'Aoust  (1902),  5  Can.  Cr.  Cas.  407,  3  O.L.R.  653,  the  accused 
was  charged  with  robbery,  and  being  called  as  a  witness  on  his  own  be- 
half, was  asked  by  the  counsel  for  the  Crown,  on  cross-examination,  whether 
he  had  not  been  convicted  several  times  of  indictable  offences.  This  ques- 
tion was  objected  to  by^  counsel  for  the  accused,  but  was  allowed  by  the 
learned  trial  judge,  and  was  answered  by  the  accused  in  the  affirmative. 
Counsel  for  the  Crown  thereupon  questioned  the  accused  as  to  five  pre- 
vious convictions,  all  of  which  the  accused  admitted.  It  was  held  by  the 
Ontario  Court  of  Appeal  that  the  evidence  of  the  previous  convictions  of 
the  accused  so  obtained  was  admissible.  R.  v.  D'Aoust  (1902),. 5  Can.  Cr. 
Cas.  407. 

Where  one  of  two  prisoners  tried  together  gives  evidence  on  his  own 
behalf  which  incriminates  his  co-defendant,  counsel  for  the  latter  ig  en- 
titled to  cross-examine  as  well  as  counsel  for  the  prosecution.  R.  v.  Had- 
wen,  [1902]  1  Q.B.  882. 

The  general  rule  as  to  cross-examinations  is  thus  stated  by  Phipson 
(p.  478) : — "The  witness  may  be  asked  not  only  as  to  the  facts  in  issue 
or  directly  relevant  thereto,  but  all  questions,    (1)    tending  to  test  his 
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means  of  knowledge,  opportunities  of  observation,  reasons  for  reooUeetion 
and  belief,  and  powers  of  memory,  perception  and  judgment;  or  (2)  tend- 
ing  to'  expose  the  errors,  omissions,  contradictions  and  improbabilities  in 
his  testimony;  or  (3)  tending  to  impeach  his  credit  by  attacking  his  char- 
acter,  antecedents,  associations,  and  mode  of  life;  and  in  particular  by 
eliciting  (a)  that  he  has' made  previous  statements  inconsistent  with  his 
present  testimony,  or  (b)  that  he  is  biased  or  partial  in  relation  to  the 
parties  to  the  cause,  or  (c)  that  he  has  been  convicted  of  any  criminal 
offence." 

When  ujife  or  huahand  a  competent  and  oompellahle  icitnes8.'\ — ^The  prin- 
cipal offences  included  in  the  sections  of  the  Code  specified  in  the  second 
sub-section  and  as  to  which  the  wife  or  husband  is  made  a  compellable 
as  well  as  a  competent  witness  are  as  follows: — 202-203  (buggery  and 
attempts)',  204  (incest),  205-206  (indecent  acts),  211-214  (criminal  se- 
duction), 215-216  (procuring),  217  (householder  permitting  defilement), 
218  (conspiracy  to  defile),  210  (carnally  knowing  imbecile),  238-239 
(vagrancy),  244  (criminal  neglect  to  provide  necessaries),  245  (abandon- 
ing infants),  208-302  (rape  and  unlawful  carnal  knowledge),  307-308 
(bigamy),  300  (feigned  marriage),  310  (unlawful  conjugal  union),  311 
(procuring  unlawful  marriage),  313-316  (abduction),  316  (child-stealing). 

Commtinioation  hetioeen  husband  and  wife.] — ^Neither  husband  nor  wife 
is  bound  to  disclose  a  communication  received  from  the  other. 

A  letter  written  by  the  accused  to  his  wife  and  intrusted  to  but  opened 
by  a  constable  was  held  inadmissible.  R.  v.  Pamenter  (1872),  12  Cox 
C.C.  177.  Conversations  between  husband  and  wife  at  which  a  third 
party  was  present  or  which  he  overheard  may  be  proved  by  such  third 
person.  R.  v.  Smithie,  5  C.  &  P.  332;  R.  v.  Simons  (1834),  6  C.  &  P.  540; 
B.  v.  Bartlett,  7  C.  A  P.  832. 

Under  the  original  Code  of  1802  the  word  ''competent"  was  used  in 
sub-sec.  (3)  where  the  word  "compellable"  now  appears,  and  no  distinction 
was  made  as  to  the  wife  being  both  competent  and  compellable  as  a  wit- 
ness regarding  certain  offences  as  is  now  done  in  sub-sec.  (2).  It  was  in 
consequence  held  in  Gosselin  v.  The  King  (1903),  7  Can.  Cr.  Cas.  139,  31 
Can.  S.C.R.  255,  under  the  former  Code,  that  the  wife  was  not  only  a 
competent  but  a  compellable  witness.  That  decision  no  longer  applies  under 
the  altered  phraseology  of  sec.  4. 

Comment  on  failure  to  testify.] — Comment  by  the  prosecuting  counsel 
before  the  jury  in  respect  of  the  failure  of  prisoner's  wife  to  testify  is 
error  entitling  the  prisoner  to  a  new  trial.  R.  v.  Corby  (1898),  I  Can. 
Cr.  Cas.  457  (N.S.).  The  rule  is  to  be  applied,  notwithstanding  a  sub- 
sequent withdrawal  of  the  comment  and  notwithstanding  the  judge's  dir- 
ection to  the  jury  to  disregard  it.  The  objection  is  not  waived,  because 
not  taken  at  the  time,  and  it  is  sufficient  if  drawn  to  the  attention  of  the 
trial  judge  after  the  jury  have  retired  to  deliberate.     Ibid. 

An  accused  person  has  the  rifirht  to  have  his  case  submitted  to  the  jury 
without  any  comment  on  his  failure  to  testify  beinsr  made  bv  the  trial 
judge,  and  although  such  comment  is  afterwards  withdrawn,  the  making 
of  same  is  a  substantial  wronir  to  the  accused,  and  if  he  is  convicted  he 
is  entitled  to  a  new  trial  by  reason  thereof.  R.  v.  Coleman  (1898),  2  Can. 
Cr.  Cas.  523,  30  Ont.  R.  108. 

Where,  during  the  address  to  the  jury  by  the  prisoner's  counsel,  the 
counsel  for  the  Crown  interjects  a  remark,  in  the  hearing  of  the  jury, 
intimating  that  the  prisoner  could  have  given  evidence  as  to  an  alleged 
occurrence  then  being  referred  to,  and  it  appears  that  the  ascertainment 
of  whether  or  not  such  occurrence  took  place  is  not  in  fact  material  to 
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the  issue,  such  comment  is  not  a  ground  for  ordering  a  new  trial.    R.  v. 
Weir  (No.  3)    (1899),  3  Can.  Cr.  Cas.  262   (Que.). 

A  direction  to  the  jury  upon  a  criminal  trial  that  the  accused  has 
failed  to  account  for  a  particular  occurrence  when  the  onus  is  upon  him 
to  do  so,  is  not  a  comment  on  the  failure  of  the  accused  to  testify.  R.  v. 
Aho   (1904),  8  Can.  Cr.  Cas.  453,  11  B.C.R.  114. 

Where  the  trial  judge,  in  his  charge  to  the  jury,  called  attention  to 
the  fact  that  the  prisoner  charged  with  theft  was  not  called  to  testify  on 
his  own  behalf,  and  warned  the  jury  that  they  were  not  to  take  that  fact 
to  his  prejudice,  but  stated  that  if  the  accused  were  innocent  he  could 
have  proved  that  he  was  not  in  the  locality  at  the  time,  this  is  a  pro- 
hibited "comment"  entitling  the  accused  to  a  new  trial.  R.  v.  McGuire 
(1904),  9  Can.  Cr.  Cas.  654,  36  N.B.R.  609. 

A  statement  by  the  Crown  counsel  in  his  address  to  the  jury  that  the 
prisoner's  counsel  "took  the  very  best  and  wisest  course  in  not  having  the 
prisoner  go  on  the  witness  stand*'  and  that  he.  the  Crown  counsel,  thinks 
it  was  wise  for  the  prisoner  himself,  is  a  comment  unfavourable  to  the 
accused  on  his  failure  to  testify  on  his  own' behalf  and  is  within  the  pro- 
hibition of  sec.  4.  Where  comment  has  been  made  in  contravention  of 
the  Canada  Evidence  Act,  upon  the  failure  of  the  accused  to  testify,  the 
same  is  a  substantial  wrong  to  the  prisoner  (Cr.  Code  sec.  1019),  and 
entitles  him  to  a  new  trial.  R.  v.  Charles  King  (1905),  9  Can.  Cr.  Cas. 
426. 

W^here  two  prisoners  are  jointly  indicted  but  an  order  is  made  for  their 
separate  trial,  the  one  is  an  admissible  witness  for  the  other  and  is  bound 
to  testify  although  he  may  prevent  his  evidence  being  used  against  himself 
at  his  subsequent  trial.  Only  the  person  then  on  trial  is  a  "person  charged" 
within  the  meaning  of  the  Canada  Evidence  Act,  sec.  4,  and  comment  is 
not  prohibited  as  to  the  failure  of  the  accused  to  call  as  a  witness  the 
person  jointly  indicted  with  him  but  whose  trial  has  been  ordered  to  be 
separate.    The  King  v.  Blais  (1906),  10  Can.  Cr.  Cas.  354,  11  O.L.R.  345. 

On  a  charge  of  theft,  where  the  circumstances  were  such  as  to  warrant 
the  jury  in  drawing  an  inference  of  guilt  from  the  prisoner's  possession 
of  one  of  the  stolen  articles,  the  judge's  comment  in  his  charge  that,  if 
the  defendant's  witness  is  disbelieved,  the  prisoner  has  not  given  a  "sat- 
isfactory account"  of  how  he  came  into  possession  of  the  article  is  not 
comment  on  the  failure  of  the  accused  to  give  evidence  prohibited  by  the 
Canada  Evidence  Act.  The  King  v.  Burdell  (1906),  10  Can.  Cr.  Cas. 
365,  11  O.L.R.  440. 

Notwithstanding  sec.  4  of  the  Canada  Evidence  Act  prohibiting  comment 
upon  the  prisoner's  failure  to  testify,  the  court  may  instruct  the  jury  that 
the  prisoner  is  entitled  under  the  law  to  remain  silent  at  the  trial.  The 
King  V.  MacLean   (1906),  11  Can.  Cr.  Cas.  283   (N.S.). 

Where  defendant's  counsel  during  the  trial  states  that  he  intends  to 
call  a  witness  to  prove  certain  facts  but  does  not  call  any  witness  on  that 
point,  the  Crown  counsel  may  properly  comment  on  such  failure  in  his 
address  to  the  jury.     R.  v.  Brindamour    (1906),   11   Can.  Cr.  Cas.  315 

(Y.T.). 

5.  No  witness  shall  be  excused  from  answering  any  question  Incrimin- 
upon  the  ground  that  the  answer  to  such  question  may  tend  to  *.^*"fif  ^l^®*" 
criminate  him,  or  may  tend  to  establish  his  liability  to  a  civil 
proceeding  at  the  instance  of  the  Crown  or  of  any  person. 
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2.  If  with  respect  to  any  question  a  witness  objects  to 
answer  upon  the  ground  that  his  answer  may  tend  to  criminate 
him,  or  may  tend  to  establish  his  liability  to  a  civil  proceeding 
at  the  instance  of  the  Crown  or  of  any  person,  and  if  but  for 
this  Act,  or  the  act  of  any  provincial  legislature,  the  witness 
would  therefore  have  been  excused  from  answering  such  ques- 
tion, then  although  the  witness  is  by  reason  of  this  Act,  or  by 
reason,  of  such  provincial  act,  compelled  to  answer,  the  answer 
so  given  shall  not  be  used  or  receivable  in  evidence  against  him 
in  any  criminal  trial,  or  other  criminal  proceeding  against  him 
thereafter  taking  place,  other  than  a  prosecution  for  perjury  in 
the  giving  of  such  evidence.  61  V.,  c.  53,  s.  1 ;  1  E.  Vll.,  c.  36 
s.  1. 

Incriminating  ansicera  by  witness,] — If  when  called  upon  to  testify, 
the  witness  does  not  object  to  do  so  on  the  ^ound  that  his  answers  may 
tend  to  criminate  him,  his  answers  are  receivable  against  him  in  any 
criminal  trial  or  other  criminal  proceeding  against  him  thereafter.  If,  on 
the  other  hand,  be  does  object,  he  is  protected,  except  on  a  prosecution  for 
perjury  in  respect  thereof.  R.  v.  Clark  ( 1901),  5  Can.  Cr.  Cas.  235  (Ont.) ; 
R.  V.  McLinehy,  2  Can.  Cr.  Cas.  416  (Que.). 

Relevant  statements  made  by  the  accused  without  objection  on  his  ex- 
amination for  discovery  in  a  civil  action  prior  to  the  criminal  proceedings 
are  admissible  in  evidence  on  the  criminal  trial.  The  King  v.  Brindamour 
(1906),  11  Can.  Cr.  Cas.  315   (Y.T.). 

If  the  accused  voluntarily  gives  evidence  on  his  own  behalf  (Can.  Ev. 
Act,  sec.  4 ) ,  the  proceeding  in  which  the  statement  was  made  is  not  a  pro- 
ceeding "thereafter  instituted  against  him,"  but  is  a  then  pending  pro- 
ceeding, consequently  section  5  of  the  Evidence  Act  does  not  apply.  R.  v. 
Skelton   (1898),  4  Can.  Cr.  Cas.  467,  484,  per  Richardson,  J.,   (N.W.T.). 

The  depositions  of  a  judgment  debtor  upon  his  examination  as  to  means 
may  be  proved  in  evidence  against  him  unon  a  criminal  charge  of  dis- 
posal of  property  in  fraud  of  creditors,  unless  at  the  time  of  the  examina- 
tion he  objected  to  answer  on  the  ground  that  his  answer  mieht  tend  to 
criminate  him.     R.  v.  Van  Meter   (1906),  11  Can.  Cr.  Cas.  208   (Alta). 

If  the  examination  were  before  a  duly  authorized  authority,  the  admis- 
sions then  made  in  answer  to  questions  not  objected  to,  may  be  after- 
wards used  against  the  accused  although  such  questions  were  not  pro- 
perly within  the  scope  of  the  examination.     Ibid. 

A  communication  from  a  solicitor  to  his  client  is  not  privileged  if  cal- 
culated to  further  or  conceal  a  criminal  act.  Gosselin  v.  The  King  (1903), 
7  Can.  Cr.  Cas.  139.  That  privilege  cannot  be  invoked  to  protect  com- 
munications which  are  in  themselves  parts  of  a  criminal  or  unlawful  pro- 
ceeding. Bullivant  v.  The  Attorney-General  for  Victoria,  [1901]  A.C.  201; 
The  Queen  v.  Cox,  14  Q.B.D.  153. 

Evidence  given  by  the  accused  in  a  former  civil  proceeding  is  to  be 
considered  as  a  voluntary  statement  and  therefore  admissible  in  evidence 
against  him  on  a  subsequent  criminal  proceeding  relating  to  the  same 
matter,  unless  the  accused  has  objected  to  answer  in  the  civil  case  upon 
the  ground  that  the  answer  may  tend  to  criminate  him  or  upon  the 
ground  that  the  answer  may  tend  to  establish  his  liability  to  a  civil  pro- 
ceeding "at  the  instance  of  the  Crown  or  of  any  person."    R.  v.  Douglas 
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(1896),  1  Can.  Cr.  Cas.  221  (Man.).  The  objection  must  be  taken  al- 
though the  witness  or  party  is  compelled  to  answer  under^  the  provincial 
laws  of  evidence  governing  the  civil  proceeding.  If  he  is  compelled  to 
answer,  notwithstanding  his  objection,  a  question  which  he  would  have 
been  excused  from  answering  but  for  a  provincial  statute  which  makes  the 
answer  compulsory,  then  section  5  of  the  Canada  Evidence  Act  makes 
such  answer  inadmissible  in  any  subsequent  criminal  proceeding  other  than 
a  prosecution  for  perjury  in  respect  of  the  very  answer  so  given. 

6.  A  witness  who  is  unable  to  speak,  may  give  his  evidence  Evidence  of 
in  any  other  manner  in  which  he  can  make  it  intelligible.     56  ™ute. 

v.,  c.  31,  8.  6. 

7.  Where,  in  any  trial  or  other  proceeding,  criminal  or  civil.  Expert  wit- 
it  is  intended  by  the  prosecution  or  the  defence,  or  by  any  nesses. 
party,  to  examine  as  witnesses  professional  or  other  experts 
entitled   according   to   the   law    or   practice   to    give   opinion 
evidence,  not  more  than  five  of  such  witnesses  may  be  called  Not  more 
upon  either  side  without  the  leave  of  the  court  or  judge  or  per-  J^J  ^Y® 
son  presiding.  leave. 

2.  Such  leave  shall  be  applied  for  before  the  examination  of  When  leave 
«ny  of  the  experts  who  may  be  examined  without  such  leave.  ^.^.     , 
2  E.  VII..  e.  9,  8.1.  °''^""^- 

S.   Comparison   of    a  disputed  writing  with   any  writing  Hand- 
proved  to  the  satisfaction  of  the  court  to  be  genuine  shall  be  ^**2f(. 
permitted  to  be  made  by  witnesses ;  and  such  writings,  and  the  son. 
evidence  of  witnesses  respecting  the  same,  may  be  submitted  to 
the  court  and  jury  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute.    55-56  V.,  c.  29,  s.  698. 

Comparison  of  'h<indior%t%ng.'\ — ^This  section  is  in  the  same  terms  as  the 
Imperial  statute  28-29  Vict.,  ch.  18,  sec.  8^  under  which  it  has  been  held 
that  both  the  genuine  and  the  disputed  writings  must  be  produced  in  court. 
Arbon  v.  Fussell,  3  F.  &  F.  152. 

Experts  may  without  a  comparison  of  handwriting  give  opinion  evi- 
dence from  their  general  knowledge  of  the  subject,  as  to  whether  the  writ- 
ing produced  is  in  a  feigned  or  natural  hand;  R.  v.  Coleman,  6  Cox  C.C. 
163;  or  as  to  whether  interlineations  were  written  contemporaneously  with 
the  rest  of  the  document.    Re  Hindmarsh,  L.R.  1  P.  &  D.  307. 

A  jury  may  properly  make  a  comparison  of  disputed  handwriting  al- 
though no  witness  has  been  called  to  prove  the  handwriting  to  be  the  same 
in  both,  and  may  draw  their  own  conclusions  as  to  its  authenticity,  if  an 
admittedly  genuine  handwriting  and  the  disputed  handwritine  are  both 
in  evidence  for  some  purpose  in  the  case.  R.  v.  Dixon  (No.  2)  (1897), 
3  Can.  Cr.  Cas.  220  (N.S.). 

Any  writings,  the  genuineness  of  which  is  proved  to  the  satisfaction, 
not  of  the  jury,  but  of  the  judge,  may  be  used  for  the  purposes  of  com- 
parison, although  they  may  not  be  admissible  in  evidence  for  any  other 
purpose  in  the  cause.     The  comparison  may  be  made  either  by  witnesses 
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acquainted  with  the  handwriting^,  or  by  witnesses  skilled  in  deciphering 
handwriting,  or  without  the  intervention  of  any  witnesses  at  all,  by  the 
jury  themselves,  or^  in  the  event  of  there  being  no  jury,  by  the  court.  Tay- 
lor on  Evidence,  sec.  1870. 

An  accused  person  does  not,  by  offering  himself  as  a  witness  on  his 
own  behalf,  become  bound  to  write  in  the  witness-box  at  the  direction  of 
the  judge  a  specimen  of  his  handwriting  for  comparison  with  a  document 
in  evidence.  Where  the  accused  had.  furnished  a  specimen  of  his  hand- 
writing by  direction  of  the  court  at  a  nrevious  trial,  but  under  protest 
from  his  counsel,  the  specimen  so  obtained  should  be  excluded  on  the  sub- 
sequent trial.    The  King  v.  Grinder,  10  Can.  Cr.  Cas.  33. 

9.  A  party  producing  a  witness  shall  not  be  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  character,  but 
if  the  witness,  in  the  opinion  of  the  court,  proves  adverse,  such 
party  may  contradict  him  by  other  evidence,  or,  by  leave  of  the 
court,  may  prove  that  the  witness  made  at  other  times  a  state- 
ment inconsistent  with  his  present  testimony;  but  before  such 
last  mentioned  proof  can  be  given  the  circumstances  of  the 
supposed  statement,  sufficient  to  designate  the  particular 
occasion,  shall  be  mentioned  to  the  witness,  and  he  shall  be 
asked  whether  or  not  he  did  make  such  statement.  55-56  V., 
c.  29,  s.  699. 

If  the  witness  proves  adverse,"] — A  witness  is^adverse"  when  in  the  opinion 
of  the  judge  he  bears  a  hostile  animus  to  the  party  calling  him  and  not 
merely  when  his  testimony  contradicts  the  proof  of  such  party.  Greenough 
V.  Eccles  (1869),  5  C.B.N.S.  786;  Reed  v.  King.  30  Eng.  L.T.  290;  Taylor 
Evid.,  sec.  1426. 

Whether  or  not  the  witness  is  adverse  is  a  matter  wholly  for  the  court, 
and  a  party  though  called  by  his  opponent  cannot  as  of  right  be  treated  as 
hostile.    Price  v.  Manning,  42  Ch.D.  372   (C.A.). 

The  discretion  of  the  judffe  in  that  respect  is  not  subject  to  appeal. 
Rice  V.  Howard,  16  Q.B.D.  681. 

Apart  from  this  enactment  a  party  may,  as  of  right,  without  obtaining 
the  opinion  or  leave  of  the  court,  contradict  his  own  witness,  whether  the 
latter  is  adverse  or  not,  by  other  evidence  relevant  to  the  issue  and  thus 
indirectly  discredit  him.  Rosooe  Cr.  Evid.,  97,  98;  Phipson  Evid.,  2nd 
ed.,  475. 

The  party  on  whose  behalf  a  witness  is  called  is  not  debarred  by  this 
section  from  proving  by  other  witnesses  any  relevant  facts  inconsistent 
with  or  contradictory  of  such  witness's  testimony  without  a  ruling  that  the 
witness  is  hostile  to  the  party  calling  him,  R.  v.  Laurin  (No.  5),  6  Can. 
Cr.  Cas.  135  (Que.). 

The  witness's  deposition  at  the  preliminary  enquiry  may  be  shewn  to 
him  on  his  examination  in  chief  at  the  trial  for  the  purpose  of  refreshing 
his  memory,  but  neither  the  examining  counsel  nor  the  witness  may  read 
the  deposition  aloud.  On  the  witness  silently  reading  his  previous  de- 
position, a  question,  which  had  been  put  to  the  witness  before  he  saw  the 
deposition,  and  to  which  he  had  given  an  unexpected  answer,  may  be  re- 
put;  and  only  in  case  the  witness,  after  his  memory  has  been  so  refreshed, 
persists  in  the  same  unexpected  answer,  can  the  question  be  repeated  to 
him  in  a  leading  form  from  the  depositions.  R.  v.  Laurin  (No.  5),  6  Can. 
Cr.  Cas.  135   (Que.). 
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The  opposite  party  is  entitled  to  cross-examine  not  only  upon  the  exam- 
ination in  chief  but  upon  the  previous  depositions  which  had  been  so  shewn 
to  the  witness  for  the  purpose  of  refreshing  his  memory.    Ibid. 

10«  Upon  any  trial  a  witness  may  be  cross-examined  as  to  Cross- 
previous  statements  made  by  him  in  writing,  or  reduced  to  ?*"""f^ 
writing,  relative  to  the  subject-matter  of  the  case,  without  such  preyious 
writing  being  shown  by  him :  Provided  that,  if  it  is  intended  statements 
to  contradict  the  witness  by  the  writing,  his  attention  must,  ^  ^^*^*°«« 
before  such  contradictory  proof  can  be  given,  be  called  to  those 
parts  of  the  writing  which  are  to  be  used  for  the  purpose  of  so 
contradicting  him;  and  that  the  judge,  at  any  time  during  the 
trial,  may  require  the  production  of  the  writing  for  his  inspec- 
tion, and  thereupon  make  such  use  of  it  for  the  purposes  of 
the  trial  as  he  thinks  fit. 

2.  A  deposition  of  the  witness,  purporting  to  have  been  taken  Deposition 
before  a  justice  on  the  investigation  of  a  criminal  charge  and  of  witnessin 
to  be  signed  by  the  witness  and  the  justice,  returned  to  and  vestigation. 
produced  from  the  custody  of  the  proper  officer,  shall  be  pre- 
sumed prima  facie  to  have  been  signed  by  the  witness.    55-56 
v.,  c.  29,  s.  700. 

Contradicting  toitneaa  by  previous  toritten  statement.} — This  section  of 
the  Code  is  a  re-enactment  of  sec.  235,  Rev.  Stat.  Canada,  1886,  ch.  174, 
originally  taken  from  sec.  5,  Imperial  statute  28  and  29  Vict.,  ch.  18. 

As  to  a  statement  made  orally  by  a  witness  and  reduced  to  writinfi^,  his 
statement,  if  the  writinfi^  can  be  produced,  must  be  proved  by  the  writing; 
but  failing  the  writing,  the  provision  of  the  law  can  be  carried  out  by  prov- 
ing the  statement  in  the  way  which  would  be  the  obvious  and  the  legal 
method  if  the  reduction  to  writing  had  never  taken  place,  namely^  by  the 
evidence  of  a  witness  or  witnesses,  who  heard  the  statement  as  it  was 
originally  made.    R.  v.  Troop  (1898),  2  Can.  Cr.  Cas.  29   (N.S.). 

This  view  is^  of  course,  not  applicablb  to  the  case  of  a  statement  made 
in  writing  by  the  witness  himself,  which,  obviously  could  be  proved  only 
by  the  production  of  the  writing  itself,  or  failing  that,  by  proof  of  its  con- 
tents.   Ibid. 

The  statement  of  the  accused  made  upon  the  preliminary  enquiry  and 
certified  by  the  justice,  may  be  given  in  evidence  against  him  upon  the 
trial  without  further  proof  thereof,  unless  it  is  proved  that  the  justice  pur- 
porting to  have  signed  the  same  did  not  in  fact  do  so.    Code  sec.  1001. 

And  depositions  taken  in  the  preliminary  or  other  investigation  of  any 
charge  against  any  person  may  be  read  as  evidence  in  the  prosecution  of 
such  person  for  any  other  offence  upon  the  like  proof  and  in  the  same 
manner  in  all  respects,  as  they  may,  according  to  law,  be  read  in  the  prose- 
cution of  the  offence  w^ith  which  such  person  was  charged  when  such  depo- 
sitions were  taken.  Code  sec.  1000;  and  see  Code  sees.  998  and  999  as  to 
conditions  under  which  depositions  are  admissible  od  a  subsequent  trial. 

Evidence  given  by  the  (^cial  stenographer  to  the  effect  that  the  prisoner 
resembled  the  party  of  same  name  as  prisoner,  whose  depositions  he  had 
taken,  and  that  he  believed  him  to  be  the  same  man,  but  could  not  suf- 
ficiently remember  to  swear  positively  to  his  identitv,  is  properly  submitted 
to  a  jury.    R.  v.  Douglas  (1896),  1  Can.  Cr.  Cas.  221   (Man.). 
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ReUvant  st>t«inenta  mftde  by  th«  kceuaed  without  objectkiD  on  hia  ex- 
ftminBtion  for  diteoTery  Id  k  civil  action  prior  to  tlte  criminal  proceeding! 
are  admiBsible  on  the  criminal  trial.  The  KSbk  v.  Brindamour,  II  Caj*. 
Cr.  Cas.  315. 

Cro»i-  11,   If  a   witoefls  upoo  cross^xamination  as  to  a  former 

aB"topre"°"  Statement  made  by  him  relative  to  the  aubject-matter  of  the 

viouaoral      case  and  inconaistent  with  his  present  testimony  does  not  dia- 

Btatements.    tinctly  admit  that  he  did  make  such  statement,  proof  may  be 

given  that  he  did  in  fact  make  it;  but  before  such  proof  can 

be  given  the  circumstancea  of  the  supposed  statement,  sufficient 

to  designate  the  particular  occasion,  shall  be  mentioned  to  the 

witness,  and  he  shall  be  asked  whether  or  not  he  did  make  such 

statement.    55-56  V.,  c.  29,  b.  701. 

Preciout  inconsutent  ttatemeni,] — Questions  reap^ctinft  the  relev>.n(7 
of  testimony  to  the  matter  in  isaue  often  arise  when  a  counsel  in  croas- 
examination  of  a  witness  uses  a  license,  which  the  practice  allows  him, 
of  asking  a  variet;  of  questions  having  no  apparent  connection  with  th« 
matter  to  be  tried,  in  the  hope  of  invoivini;  the  witness  in  some  contradic- 
tion. He  is  not  in  such  cases  obliged  to  explain  the  object  of  his  ques- 
tions, because  that  mif(ht  defeat  bis  object,  but  he  must  be  content  to  take 
the  answer  which  the  witness  gives  to  any  question  that  is  irrelevant,  and 
is  not  allowed  to  cnll  witnesses  to  disprove  the  statements  he  makes  in 
reply,  because  that  would  lead  to  the  trial  of  innumerable  issues  irrelevant 
to  the  case,  and  would  distract  the  attention  of  the  jury;  and  besidea, 
which  is  a  better  reason,  it  would  be  unsafe,  and  would  be  unjust  towtrda 
the  witness,  to  infer  from  any  contradiction  that  might  be  (fiven  by  an- 
other witness  that  the  one  who  has  been  cross-examined  has  sworn  falsely, 
and  is  unworthy  of  belief,  since  he  could  not  have  contemplated  that  be 
would  be  questioned  unon  points  unconnected  with  the  facts  to  be  tried, 
and  could  not  therefore  be  expected  to  be  able,  on  the  sudden,  to  support 
his  testimony  by  the  evidence  of  other  persons,  though  it  might  be  per- 
fectlv  true  in  itself  notwithstanding  the  contradiction.  R.  v.  Brown 
(1861),  21  U.C.Q.B,  330. 

But  whether  the  witness  admit  or  deny  the  alleged  contrary  statement 
he  may  it  he  state  certaip  facts  connected  with  such  former  statement 
relevant  to  the  cause,  be  contradicted  with  regard  to  such  facta.  R.  v.  Jer- 
rett   (1803),  22  U.C.Q.B.  408.  511    (A.  Wilson,  J.). 

A  witness  for  the  Crown  gave  evidence  quite  different  from  a  orevion* 
written  statement  made  by  him  to  the  prosecutor's  counsel ;  he  admitted 
such  statement  when  shewn  to  him,  but  said  it  was  all  untrue  and  made  to 
save  himself.  Hargarty.  J.,  inclined  to  the  opinion  that  the  witness  having 
fully  admitted  his  previous  inconsistent  statement,  no  further  evidence 
relating  to  it  should  have  been  received.  Adam  Wilson.  J.,  held  that  tlw 
prosecutor's  counsel  was  properly  admitted  to  ilisprove  the  witness's  asser- 
tion Hs  to  how  this  statement  came  to  be  made,  for  the  fact  of  its  being 
nhfojned  as  he  stated  would  tend  verv  much  to  prejudice  the  nrooecution. 
was  therefore  not  a  collateral  matter,  but  relevant.  R.  v.  Jerrett  and 
rs  (1863),  22  U.CQ.B.  490. 

lection  11  applies  only  where  the  witness  is  being  eross-examined. 
In  a  charge  of  forcible  entry,  evidence  relatinir  to  the  title  of  the  o«- 
nt   is   not  admissible-,   and   a   statement   in   the  cross-examination   of 
accused  denying  that  he  had  previously  stated  that  he  hod  sold  the 
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land  to  complainant  is  not  one  ''relative  to  the  subject  matter  of  the  case" 
but  as  to  a  collateral  matter,  and  evidence  to  contradict  his  denial  was 
improperly  received  in  reply.  R.  v.  Walker  (1006),  12  Can.  Cr.  Cas.  197 
(Alta.). 

Whether  or  not  the  conditions  required  by  section  11  of  the  Evidence 
Act,  to  justify  the  admission  of  rebuttal  testimony  contradicting  a  witness 
who  has  denied  making  an  alleged  statement  to  a  third  party  at  variance 
with  her  testimony,  have  been  fulfilled,  is  a  question  for  the  presiding 
judge,  and,  if  reasonably  exercised,  is  not  a  ground  for  a  new  trial  on  a 
case  reserved.     R.  v.  Clarke  (1007),  12  Can.  Cr.  Cas.  290   (N.B.). 

12.  A  witness  may  be  questioned  as  to  whether  he  has  been  Examina- 
•  convicted  of  any  offence,  and  upon  being  so  questioned,  if  he  ^^^ 
either  denies  the  fact  or  refuses  to  answer,  the  opposite  party  conviction, 
may  prove  such  conviction. 

2.  The  conviction  may  be  proved  by  producing, —  How  con- 

(a)  a  certificate  containing  the  substance  and  effect  only,  miction 
omitting  the  formal  part,  of  the  indictment  and  conviction, 

if  it  is  for  an  indictable  oflPence,  or  a  copy  of  the  summary 
conviction,  if  for  an  offence  punishable  upon  summary 
conviction,  purporting  to  be  signed  by  the  clerk  of  the 
court  or  other  officer  having  the  custody  of  the  records  of 
the  court  in  which  the  conviction,  if  upon  indictment,  was 
had,  or  to  which  the  conviction,  if  summary,  was  returned ; 
and, 

(b)  proof  of  identity.    55-56  V.,  c.  29,  s.  695. 

Where  accused  a  witness  on  Ms  oum  behalf.] — ^An  accused  person  ex- 
amined as  a  witness  on  his  own  behalf,  may  be  cross-examined  as  to  whether 
he  has  been  previously  convicted  of  an  indictable  offence,  whether  or  not  the 
charge  upon  which  he  is  being  tried  sets  out  the  fact  of  a  previous  convic- 
tion, and  although  no  evidence  of  srood  character  had  been  adduced  for  the 
defence.     R.  v.  D'Aoust   (1002),  5  Can.  Cr.  Cas.  407    (Ont.). 

The  question  is  relevant  as  affecting  the  credibility  of  the  accused  as 
a  witness.    Ibid. ;  Ward  v.  Sinfield,  40  L.J.C.P.  606. 

OATHS  AND  AFFIRMATIONS. 

18.  Every  court  and  judge,  and  every  person  having,  by  law  Who  may 
or  consent  of  parties,  authority  to  hear  and  receive  evidence,  administer 
shall  have  power  to  administer  an  oath  to  every  witness  who 
is  legally  called  to  give  evidence  before  that  court,  judge  or' 
person.    56  V.,  c.  31,  s.  22. 

Administering  the  oath  to  a  witness.] — Jurors  and  witnesses  (ex'rept 
witnesses  before  a  grand  jury)   must  be  sworn  or  affirm  in  open  court. 

Christians  are  sworn  on  the  New  Testament  with  their  hats  off;  Jews 
on  the  Old  Testament  with  their  hats  on;  Mohammedans  on  the  Koran,  and 
persons  of  other  religions  according  to  the  form  prescribed  by  the  religion 
they  profess. 
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Affirmation 
by  witness 
instead  of 
oath. 


Effect. 


Before  the  oath  is  administered  is  the  proper  time  to  ascertain  what 
form  of  oath  or  affirmation  the  juror  or  witness  considers  binding  on  his 
conscience. 

For  taking  the  evidence  of  a  Canton  Chinaman  not  a  believer  in  Chris- 
tianity, the  oath  known  as  the  "chicken  oath"  should  be  administered  if 
the  trial  is  for  a  capital  offence,  instead  of  the  less  solenm  "paper  oath." 
R.  V.  Ah  Wooey  (1902),  8  Can.  Cr.  Cas.  26  (B.C.). 

The  "saucer  oath"  commonly  taken  by  Chinese  witnesses  is  administered 
as  follows: — 

On  entering  the  box  the  witness  immediately  kneels  down  and  a  China 
saucer  is  placed  in  his  hand.  He  then  breaks  the  saucer  by  striking  it 
against  the  railing  of  the  witness  box  or  some  other  solid  substance,  where- 
upon the  clerk  of.  the  court  administers  the  oath  in  the  following  words,  • 
which  are  repeated  by  the  interpreter  to  the  witness  in  the  Chinese  lan- 
guage if  the  witness  does  not  speak  English: — 

"You  shall  tell  the  tri^th,  and  the  whole  truth;  the  saucer  is  cracked, 
and  if  you  do  not  tell  the  truth,  your  soul  will  be  cracked  like  the  saucer." 
R.  V.  Entrehman,  C.  &  M.  248  Roscoe's  Criminal  Evidence,  12th  ed.,  page 
105. 

When  a  witness  without  objection  takes  an  oath  in  the  form  ordinarily 
administered  to  persons  of  his  race  or  belief,  he  is  then  under  a  legal  obli- 
gation to  speak  the  truth  and  cannot  be  heard  to  say  that  he  was  loot 
sworn.  Perjury  may  be  assigned  in  respect  of  statements  given  in  evidence 
by  a  Chinaman  who  was  not  a  Christian  where  the  oath  was  administered 
to  him  by  the  burning  of  paper  and  an  admonition  to  him  "that  he  was  to 
tell  the  truths  the  whole  truth  and  nothing  but  the  truth  or  his  soul  would 
burn  up  as  the  paper  had  been  burned."  Rex  v.  Lai  Ping,  11  B.C.R.  102,  8 
Can.  Cr.  Cas.  467. 

A  witness  at  the  trial,  who  professes  the  Jewish  reli^on,  but  is  sworn 
on  the  Evangelists,  and  without  placing  his  hat  on  his  head,  will  be 
sworn  anew  by  order  of  the  court  when  his  religious  belief  is  ascertained 
by  counsel,  notwithstanding  that  the  witness  declares  himself  bound  by 
the  oath  already  taken.    Sessenwein  v.  Palmer,  3  Que.  P.R.  110. 

Evidence  of  young  children  toithout  .oath,] — See  Can.  Evidence  Act  sec 
16. 

14*  If  a  person  called  or  desiring  to  give  evidence,  objects, 
on  grounds  of  conscientious  scruples,  to  take  an  oath,  or  is 
objected  to  as  incompetent  to  take  an  oath,  such  person  may 
make  the  following  aflSrmation : — 

'I  solemnly  affirm  that  the  evidence  to  be  given  by  me  shall 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.' 

2.  Upon  the  person  making  such  solemn  affirmation,  his 
evidence  shall  be  taken  and  have  the  same  effect  as  if  taken 
under  oath.    56  V.,  c.  31,  s.  23. 


Affirmation  15.  If  a  person  required  or  desiring  to  make  an  affidavit  or 

by  deponent,  deposition  in  a  proceeding  or  on  an  occasion  whereon  or  touch- 
ing a  matter  respecting  which  an  oath  is  required  or  is  lawful, 
whether  on  the  taking  of  office  or  otherwise,  refuses  or  is  un- 
willing to  be  sworn,  on  grounds  of  conscientious  scruples,  the 
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court  or  judge,  or  other  officer  or  person  qualified  to  take 
affidavits  or  depositions,  shall  permit  such  person,  instead  of 
being  sworn,  to  make  his  solemn  affirmation  in  the  words  follow- 
ing, viz. :  *I,  A.  B.,  do  solemnly  affirm,  etc.';  which  solemn  affir- 
mation shall  be  of  the  same  force  and  effect  as  if  such  person 
had  taken  an  oath  in  the  usual  form. 

2.  Any  witness  whose  evidence  is  admitted  or  who  makes  .Effect, 
an  affirmation  under  this  or  the  last  preceding  section  shall  be 
liable  to  indictment  and  punishment  for  perjury  in  all  respects 
as  if  he  had  been  sworn.    56  V.,  c.  31,  s.  24. 

16*  In  any  legal  proceeding  where  a  child  of  tender  years  Evidence  of 
is  offered  as  a  witness,  ^.nd  such  child  does  not,  in  the  opinion  ^^*^^- 
of  the  judge,  justice  or  other  presiding  officer,  understand  the 
nature  of  an  oath,  the  evidence  of  such  child  may  be  received, 
though  not  given  upon  oath,  if,  in  the  opinion  of  the  judge, 
justice  or  other  presiding  officer,  as  the  case  may  be,  such  child 
is  possessed  of  sufficient  intelligence  to  justify  the  reception  of 
the  evidence,  and  imderstands  the  duty  of  speaking  the  truth. 

2.  No  case  shall  be  decided  upon  such  evidence  alone,  and  Must  be  cop- 
such  evidence  must  be  corroborated  by  some  other  material  roborated. 
evidence.    56  V.,  c.  31,  s.  25. 

Other  material  evidence.] — Upon  the  trial  of  a  charge  of  attempted  car- 
nal knowledge  of  a  girl  under  fourteen  who  is  too  young  to  understand  the 
nature  of  an  oath,  a  conviction  for  that  offence  is  not  warranted  unless  her 
evidence  not  under  oath  is  corroborated  by  some  other  material  evidence 
implicating  the  accused  (Cr.  Code  sec.  1003),  but  the  accused  may  be  con- 
victed of  common  assault  upon  the  charge  so  laid  if  there  be  corroboration 
merely  by  some  other  material  evidence  (Can.  Evidence  Act  sec.  16).  R. 
V.  De  Wolfe  (1904),  9  Can.  Cr.  Cas.  38   (N.S.). 

The  term  "other  material  evidence"  as  regards  corroboration  of  testi- 
mony has  been  much  discussed  under  the  Ontario  Statute,  36  Vict.,  ch.  10, 
sec.  6,  and  the  Ontario  Evidence  Act  in  which  it  is  now  embodied. 

In  Parker  v.  Parker,  32  U.C.C.P.  11 3,  Armour,  C.J.,  stated  his  view  in 
the  following  language:  "If  there  is  any  evidence  adduced  corroborating 
the  evidence  of  the  interested  party  in  support  of  his  claim  or  defence  in 
any  material  particular,  it  must  be  submitted  to  the  jury  as  sufficient 
corroboration  in  'point  of  law,  the  weight  to  be  attached  to  it  in  point  of 
fact,  being  a  matter  for  their  consideration." 

That  decision  was  approved  by  the  Ontario  Court  of  Appeal  in  Rad- 
ford V.  Macdonald  (1891),  18  Ont.  App.  R.  167.  Osier,  J.A.,  in  the  last 
named  case  (page  170)   said: — 

"Some  independent  material  evidence  must  be  given  which  corroborates, 
in  plain  Anglo-Saxon  strengthens,  the  evidence  of  the  opposite  or  inter- 
ested party.  If  the  evidence  offered  is  admissible,  if  it  supports  the  evi- 
dence of  the  party,  it  is  corroborative  evidence,  and  it  is  then  for  the 
judge  or  jury  to  say  what  weight  is  to  be  attached  to  it.  .  .  .  Nor  is 
the  corroboration  required  to  be  directed  to  any  particular  fact  or  part 
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of  the  evidence.    It  is  the  'evidence'  of  the  party  which  is  to  be  corrobor- 
ated by  some  'other  material  evidence.'" 

In  a  later  case,  Green  v.  McLeod  (1806),  23  Ont.  App.  R.  676,  the 
Court  of  Appeal  confirmed  its  ruling  in  Radford  y.  Macdonald,  and  held 
further  that  the  "material  evidence/*  in  corroboration  required  by  the 
Ontario  Evidence  Act  in  an  action  bv  or  against  the  personal  representa- 
tives of  a  deceased  person,  may  be  direct  or  "may  consist  of  inferences  or 
probabilities  arising  from  other  facts  and  circumstances  tending  to  support 
the  truth  of  the  witness's  statement." 

Osier,  JJk.  (page  670),  pointed  out  that  in  Cole  v.  Manning,  2  Q.B.D. 
611,  a  case  in  England  under  the  Bastardy  Act,  which  requir^  corrobor- 
ation "in  some  material  particulars  by  other  testimony,"  the  evidence  which 
was  held  to  be  sufficient  for  that  purpose  was  in  the  strictest  sense  evi- 
dence shewing  merely  a  probability  that  the  statement  of  the  plaintiff  was 
true. 

And  in  the  recent  case  of  Thompson  v.  Coulter  (1003),  34  Can.  S.C.R. 
261,  under  the  Ontario  statute,  Killam,  J.,  delfvering  the  judgment  of  the 
court  said: — 

"In  my  opinion  this  enactment  demands  corroborative  evidence  of  a 
material  character  supporting  the  case  to  be  proved  by  such  'opposite  or 
interested  party'  in  order  to  enable  him  to  obtain  a  'verdict,  judgment,  or 
decision.'  Unless  it  supports  that  case,  it  cannot  properly  be  said  to  'cor- 
roborate.' A  mere  scintilla  is  not  sufficient.  At  the  same  time  the  cor- 
roborating evidence,  need  not  be  sufficient  in  itself  to  establish  the  case. 
The  direct  testimony  of  a  second  witness  is  unnecessary;  the  corrobor- 
ation may  be  afforded  by  circumstances.  McEk)nald  v.  McDonald,  33  S.C.R. 
145.  The  expressions  used  by  the  learned  judges  of  the  Court  of  Appeal 
in  In  re  Finch,  23  Ch.  D.  267,  appear  to  me  applicable  under  this  statute. 
Jessel,- M.R.,  there  said:  'As  I  understand,  corroboration  is  some  testi- 
mony proving  a  material  point  in  the  testimony  which  is  to  be  corrobor- 
ated. It  must  not  be  testimony  corroborating  something  else — something 
not  material.'  And  Lindley,  L.J.,  said:  'Evidence  which  is  consistent  with 
two  views  does  not  seem  to  me  to  be  corroborative  of  either.' " 


JUDICIAL  NOTICE. 

Imperial  17.  Judicial  notice  shall  be  taken  of  all  Acts  of  the  Imperial 

Acts,  etc.  Parliament,  of  -all  ordinances  made  by  the  Gtovemor  in  Council, 
or  the  lieutenant  governor  in  council  of  any  province  or  colony 
which,  or  some  portion  of  which,  now  forms  or  hereafter  may 
form  part  of  Canada,  and  of  all  the  acts  of  the  legislature  of 
any  such  province  or  colony,  whether  enacted  before  or  after 
the  passing  of  The  British  North  America  Act,  1867.  56  V., 
c.  31,  s.  7. 

Judicial  notice.] — Under  this  section  it  was  held  in  a  Quebec  case  that 
the  court  should  take  judicial  notice  of  the  Ontario  Companies'  Act  in 
proof  that  the  accused  charged  as  a  director  of  a  trading  company  with 
fraudulently  publishing  a  false  statement  of  its  affairs,  was  in  fact  a  dir- 
ector because  he  was  the  president  of  the  company,  and  by  the  Ontario 
Companies'  Act,  under  which  the  company  was  incorporated.*  the  president 
must  be  chosen  from  the  directors.  R.  v.  Gillespie  (1808),  I  Can.  Cr.  Cas. 
551   (Que.). 
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18.  Judicial  notice  shall  be  taken  of  all  public  Acts  of  the  Acts  of 
Parliament  of  Canada  without  such  Acts  being  specially  pleaded.  Canada. 
R.S.,  c.  ly  s.  7. 

DOCUMENTABY  EVTOENCB. 

10.  Every  copy  of  any  Act  of  the  Parliament  of  Canada,  Copies  by 
public  or  private,  printed  by  the    King's    Printer,    shall    be^*?^* 
evidence  of  such  Act  and  of  its  contents;  and  every  copy  pur- 
porting to  be  printed  by  the  King's  Printer  shall  be  deemed  to 
be  so  printed,  unless  the  contrary  is  shown.    B.S.,  c.  1,  s.  7. 

20.  Imperial    proclamations,    orders    in    council,    treaties,  imperial  pro- 
orders,    warrants,  licenses,    certificates,    rules,    regulations,    or  clamations, 
other  Imperial  oflScial   records.  Acts    or    documents    may  be  ®  ' 
proved, — 

(a)  in  the  same  manner  as  they  may  from  time  to  time 
be  provable  in  any  court  in  England ;  or, 

(b)  by  the  production  of  a  copy  of  the  Canada  Oazette,  or  a 
volume  of  the  Acts  of  the  Parliament  of  Canada  purport- 
ing to  contain  a  copy  of  the  same  or  a  notice  thereof;  or, 

(c)  by  the  production  of  a  copy  thereof  purporting  to  be 
printed  by  the  King's  Printer  for  Canada.  56  V.,  c.  31, 
s.  11. 

21.  Evidence  of  any  proclamation,  order,  regulation   orproclama- 
appointment,  made  or  issued  by  the  Governor  General  or  by  the  ^^'^^s,  etc., 
Governor  in  Council,  or  by  or  under  the  authority  of  any  min-  oenerd!"^^ 
ister  or  head  of  any  department  of  the  Government  of  Canada, 

may  be  given  in  all  or  any  of  the  modes  following,  that  is  to 
say : — 

(a)  By  the  production  of  a  copy  of  the  Canada  Oazette,  or 
a  volume  of  the  Acts  of  the  Parliament  of  Canada  purport- 
ing to  contain  a  copy  of  such  proclamation,  order,  regula- 
tion, or  appointment  or  a  notice  thereof ; 

(b)  By  the  production  of  a  copy  of  such  proclamation,  order, 
regulation  or  appointment,  purporting  to  be  printed  by  the 
King's  Printer  for  Canada;  and, 

(c)  By  the  production,  in  the  case  of  any  proclamation, 
order,  regulation  or  appointment  made  or  issued  by  the 
Governor  General  or  by  the  Governor  in  Council,  of  a 
copy  or  extract  purporting  to  be  certified  to  be  true  by 
the  clerk,  or  assistant  or  acting  clerk  of  the  King's  Privy 
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Part  L 


Governor. 


Council  for  Canada ;  and  in  the  case  of  any  order,  regula- 
tion or  appointment  made  or  issued  by  or  under  the 
authority  of  any  such  minister  or  head  of  a  department, 
by  the  production  of  a  copy  or  extract  purporting  to  be 
certified  to  be  true  by  the  minister,  or  by  his  deputy  or 
acting  deputy,  or  by  the  secretary  or  acting  secretary  of 
the  department  over  which  he  presides.    56  V.,  c  31,  s.  8. 

Proclama-  22.  Evidence  of  any  proclamation,  order,  regulation  or  ap- 

L^^tenant^  pointment  made  or  issued  by  a  lieutenant  governor  or  lieuten- 
ant governor  in  council  of  any  province,  or  by  or  under  the 
authority  of  any  member  of  the  executive  council,  being  the 
head  of  any  department  of  the  government  of  the  province, 
may  be  given  in  all  or  any  of  the  modes  following,  that  is  to 
say,— 

(a)  By  the  production  of  a  copy  pf  the  official  gazette  for  the 
province,  purporting  to  contain  a  copy  of  such  proclama- 
tion, order,  regulation  or  appointment,  or  a  notice  thereof ; 
(h)  By  the  production  of  a  copy  of  such  proclamation,  order, 
regulation  or  appointment,  purporting  to  be  printed  by 
the  government  or  King's  printer  for  the  province; 
(c)  By  the  production  of  a  copy  or  extract  of  such  procla- 
mation, order,  regulation  or  appointment,  purporting  to 
be  certified  to  be  true  by  the  clerk  or  assistant  or  acting 
clerk  of  the  executive  council,  or  by  the  head  of  any  de- 
partment of  the  government  of  a  province,  or  by  his  deputy 
or  acting  deputy  as  the  case  may  be. 
2.  Prima  facie  evidence  of  any  proclamation,  order,  regula- 
tion or  appointment  made  by  the  lieutenant  governor  or  lieu- 
tenant governor  in  council  of  the  Northwest  Territories,  as  con- 
stituted previously  to  the  first  day  of  September,  one  thousand 
bine  hundred  and  five,  or  of  the  commissioner  in  council  of 
the  Northwest  Territories  as  now  constituted,  or  of  the  com- 
missioner in  council  of  the  Yukon  Territory,  may  also  be  given 
by  the  production  of  a  copy  of  the  Canada  Gazette  purporting 
to  contain  a  copy  of  such  proclamation,  order,  regulation  or 
appointment,  or  a  notice  thereof.     R.S.,  c.  50,  s.  Ill;  56  V., 
c.  31,  8.  9. 

Judicial  notice  of  certain  proclamations ,  etc.] — ^No  order,  conviction  or 
other  proceeding  made  by  any  justice  or  stipendiary  magistrate  shall  be 
quashed  or  set  aside,  and  no  defendant  shall  be  dischar^^,  by  reason  of 
any  objection  that  evidence  has  not  been  given  of  a  proclamation  or  order 
of  the  Governor  in  Council,  or  of  any  rules,  regulations,  or  by-laws  made 
by  the  Governor  in  Council  in  pursuance  of  a  statute  of  Canada,  or  of 
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Territories. 
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the  publication  of  such  proclamation,  order,  rules,  regulations  or  by-laws 
in  the  Canada  Gazette.  And  such  proclamation,  order,  rules,  regulations 
and  by-laws  and  the  publication  thereof  shall  be  judicially  noticed.  Cr. 
Code  sec.  1128. 

28.  Evidence  of  any  proceeding  or  record  whatsoever  of,  in,  Evidence  of 
or  before  any  court  in  the  United  Kingdom,  or  the  Supreme  proc^dings, 
or  Exchequer  Courts  of  Canada,  or  any  court  in  any  province  etc. 
of  Canada,  or  any  court  in  any  British  colony  or  possession, 
or  any  court  of  record  of  the  United  States  of  America,  or  of 
any  state  of  the  United  States  of  America,  or  of  any  other 
foreign  country,  or  before  any  justice  of  the  x)eace  or  coroner 
in  any  province  of  Canada,  may  be  made  in  any  action  or  pro- 
ceeding by  an  exemplification  or  certified  copy  thereof,  pur- 
porting* to  be  under  the  seal  of  such  court,  or  under  the  hand 
or  seal  of.  such  justice  or  coroner,  as  the  case  may  be,  without 
any  proof  of  the  authenticity  of  such  seal  or  of  the  signature 
of  such  justice  or  coroner,  or  other  proof  whatever. 

2.  If  any  such  court,  justice  or  coroner,  has  no  seal,  or  so  Certificate  If 
(certifies,  such  evidence  may  be  made  by  a  copy  purporting  to  be  ®^"^*  ^" 
certified  under  the  signature  of  a  judge  or  presiding  magistrate 
of  such  court  or  of  such  justice  or  coroner,  without  any  proof 
of  the  authenticity  of  such  'signature,  or  other  proof  whatso- 
ever.   56  v.,  c.  31,  s.  10. 

Depositions  under  Fugitive  Offenders  ilc*.]— The  Fugitive  Offenders 
Act,  R.S.C.   1906,  provides  as  follows: — 

"Depositions  whether  taken  in  the  absence  of  the  fugitive  or  otherwise 
and  copies  thereof,  and  official  certificate  ofj  or  judicial  documents  stating 
facts,  may,  if  duly  authenticated,  be  received  in  evidence  in  proceedings 
under  this  Act."    Section  28. 

"Warrants  and  depositions,  and  copies  thereof,  and  official  certificates 
of  facts,  or  judicial  documents  stating  facts,  shall  be  deemed  duly  authen- 
ticated for  the  purposes  of  this  Act  if  thev  are  authenticated  in  manner 
provided  for  the  time  being  by  law,  or  if  they  purport  to  be  signed  by  or 
authenticated  bv  the  signature  of  a  judge,  magistrate  or  officer  of  the  part 
of  His  Majesty's  dominions  in  which  the  same  are  issued^  taken  or  made, 
and  are  authenticated  either  by  the  oath  of  some  witness^  or  by  being 
sealed  with  the  official  seal  of  a  secretary  of  state,  or  with  the  public  seal 
of  a  British  possession,  or  with  the  official  seal  of  a  governor  of  a  British 
possession,  or  of  a  colonial  secretary,  or  of  some  secretary  or  minister  ad- 
ministering a  department  of  the  government  of  a  British  possession. 

(2.)  All  courts  and  magistrates  shall  take  judicial  notice  of  every  such 
seal,  and  shall  admit  in  evidence  without  further  proof  the  documents 
authenticated  by  it."     Section  29. 

24.  In  every  case  in  which  the  original  record  could  be  Official 
received  in  evidence, —  documents 

of  Canada. 
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Books  and 
documents. 


(a)  a  copy  of  any  o£Scial  or  public  document  of  Canada  or 
of  any  province,  purporting  to  be  certified  under  the  hand 
of  the  proper  officer  or  person  in  whose  custody  such  official 
or  public  document  is  placed ;  or, 

(b)  a  copy  of  a  document,  by-law,  rule,  regulation  or  pro- 
ceeding, or  a  copy  of  any  entry  in  any  register  or  other 
book  of  any  municipal  or  other  corporation,  created  by 
charter  or  statute  of  Canada  or  of  any  province,  purport- 
ing to  be  certified  under  the  seal  of  the  corporation,  and  the 
hand  of  the  presiding  officer,  clerk  or  secretary  thereof ; 

shall  be  receivable  in  evidence  without  proof  of  the  seal  of 
the  corporation,  or  of  the  signature  or  of  the  official  character 
of  the  person  or  persons  appearing  to  have  signed  the  same, 
and  without  further  proof  thereof.    56  V.,  c.  31,  s.  12. 

A  copy  of  by-laws  of  the  Montreal  Harbour  Ck>mmisBioner8,  certified  as 
a  true  copy  under  the  hand  and  seal  of  the  secretary,  is  sufficient,  to  the 
extent  it  covers;  but,  semble,  proof  should  also  be  made  of  approval  by 
the  Governor  in  Council  and  of  publication  in  the  Canada  Gazette.  Per- 
rault  V.  Montreal  Harbour  Commissioners  (1808),  4  Can.  Cr.  Cas.  501 
(Que.). 

• 

25.  Where  a  book  of  other  document  is  of  so  public  a 
nature  as  to  be  admissible  in  evidence  on  its  mere  production 
from  the  proper  custody,  and  no  other  statute  exists  which 
renders  its  contents  provable  by  means  of  a  copy,  a  copy  thereof 
or  extract  therefrom  shall  be  admissible  in  evidence  in  any 
court  of  justice,  or  before  a  person  having,  by  law  or  by  con- 
sent of  parties,  authority  to  hear,  receive  and  examine  evidence, 
if  it  is  proved  that  it  is  a  copy  or  extract  purporting  to  be 
certified  to  be  true  by  the  officer  to  whose  custody  the  original 
has  been  entrusted.    56  V.,  c.  31,  s.  13. 


Entries  in  26.  A  copy  of  any  entry  in  any  book  kept  in  any  depart- 

^^®^^  .  ment  of  the  Government  of  Canada,  shall  be  received  as  evidence 
departments,  of  such  entry  and  of  the  matters,  transactions  and  accounts 
therein  recorded,  if  it  is  proved  by  the  oath  or  affidavit  of  an 
officer  of  such  department  that  such  book  was,  at  the  time  of  the 
making  of  the  e^try,  one  of  the  ordinary  books  kept  in  such 
department,  that  the  entry  was  made  in  the  usual  and  ordinary 
course  of  business  of  such  department,  and  that  such  copy  is  a 
true  copy  thereof.    56  V.,  c.  31,  s:  17. 

Notarial  acts       27.  Any  document  purporting  to  be  a  copy  of  a  notarial 
in  Quebec.      ^^^  ^j,  instrument  made,  filed  or  enregistered  in  the  province 
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of  Quebec,  and  to  be  certified  by  a  notary  or  prothonotary  to 
be  a  true  copy  of  the  original  in  his  possession  as  such  notary 
or  prothonotary,  shall  be  received  in  evidence  in  the  place  and 
stead  of  the  original,  and  shall  have  the  same  force  and  effect 
as  the  original  would  have  if  produced  and  proved:  Provided 
that  it  may  be  proved  in  rebuttal  that  there  is  no  such  original, 
or  that  the  copy  is  not  a  true  copy  of  the  original  in  some 
material  particular,  or  that  the  original  is  not  an  instrument  of 
such  nature  as  may,  by  the  law  of  the  province  of  Quebec,  be 
taken  before  a  notary  or  be  filed,  enrolled  or  enregistered  by  a 
notary  in  the  said  province.    56  V.,  c.  31,  s.  18. 

38.  No  copy  of  any  book  or  other  document  shall  be  received  Notice  of 
in  evidence,  under  the  authority  of  any  of  the  last  five  preceding  ^f  ^k^*^^ 
sections,  upon  any  trial,  unless  the  party  intending  to  produce  document, 
the  same  has  before  the  trial  given  to  the  party  against  whom 
it  is  intended  to  be  produced  reasonable  notice  of  such  inten- 
tion. 

2.  The  reasonableness  of  the  notice  shall  be  determined  by  Not  less 
the  court  or  judge,  but  the  notice  shall  not  in  any  case  be  less^^*^^^ 
than  ten  days.    56  V.,  c.  31,  s.  19.  /  •  . 

The  provisions  of  the  section  do  not  apply  to  the  registers  of  acts  of 
civil  status  in  the  province  of  Quebec;  certified  extracts  of  which  are  ad- 
missible under  the  law  of  Quebec  without  previous  notice  to  the  accused. 
R.  V.  Long  (1902),  5  Can.  Cr.  Cas.  493  (Que.),  and  Can.  Evidence  Act, 
sec.  35. 

20.  Any  order  in  writing,  signed  by  the  Secretary  of  State  Order 
of  Canada,  and  purporting  to  be  written  by  command  of  the***^®d^y 
Governor  General,  shall  be  received  in  evidence  as  the  order  ofg^^j^^'*^ 
of  the  Governor  General.    56  V.,  c.  31,  s.  15. 

80«  AH  copies  of  official  and  other  notices,  advertisements  Copies 
and  documents  printed  in  the  Canada  Oazette  shall  be  prima  printed  in 
facie  evidence  of  the  originals,  and  of  the  contents  thereof,  oazette 
56  v.,  c.  31,  8.  16. 

81*  No  proof  shall  be  required  of  the  handwriting  or  official  Proof  of 
position  of  any  person  certifying,  in  pursuance  of  this  Act,  to  handwrit- 

the  truth  of  any  copy  of  or  extract  from  any  proclamation,  Jpfttfy^ng^** 
order,  regulation,  appointment,  book  or  other  document.  not  required. 

2.  Any  such  copy  or  extract  may  be  in  print  or  in  writing,  Printed  or 
or  partly  in  print  and  partly  in  writing.    56  V.,  c.  31,  s.  14.  written. 
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Attesting 
witness. 


Instrument 
how  proved. 


Forged 
instrument 
may  be  im- 
pounded. 


Construction 
of  Act. 


82.  It  shall  not  be  necessary  to  prove  by  the  attesting  wit- 
ness any  instrument  to  the  validity  of  which  attestation  is  not 
requisite. 

2.  Such  instrument  may  be  proved  by  admission  or  otherwise 
as  if  there  had  been  no  attesting  witness  thereto.  55-56  V., 
c.  29,  s.  696. 

I 

88*  Whenever  any  instrument  which  has  been  forged  or 
fraudulently  altered  is  admitted  in  evidence  the  court  or  the 
judge  or  person  who  admits  the  instrument  may,  at  the  request 
of  any  person  against  whom  it  is  admitted  in  evidence,  direct 
that  the  instrument  shall  be  impounded  and  be  kept  in  the 
custody  of  some  officer  of  the  court  or  other  proper  person  for 
such  period  and  subject  to  such  conditions,  as  to  the  court, 
judge  or  person  admitting  the  instrument  seems  meet.  55-56 
v.,  c.  29,  s.  720. 

Documents  filed  as  exhibits  in  a  civil  case  may  be  impounded  on  the 
application  of  the  Crown  if  a  charge  of  forgery  is  laid  in  respect  thereof. 
Couture  v.  Fortier,  7  Que.  S.C.  197. 

84.  The  provisions  of  this  Part  shall  be  deemed  to  be  in 
addition  to  and  not  in  derogation  of  any  powers  of  proving 
documents  given  by  any  existing  statute,  or  existing  at  law. 
56  v.,  c.  31,  s.  20. 


How  applic- 
able. 


PROVINCIAL.  LAWS  OP  EVIDBNCE. 

85.  In  all  proceedings  over  which  the  Parliament  of  Canada 
has  legislative  authority,  the  laws  of  evidence  in  force  in  the 
province  in  which  such  proceedings  are  taken,  including  the 
laws  of  proof  of  service  of  any  warrant,  summons,  subpoena  or 
other  document,  shall,  subject  to  the  provisions  of  this  and  other 
Acts  of  the  Parliament  of  Canada,  apply  to  such  proceedings. 
56  v.,  c.  31,  8.  21. 

Provincial  laws  of  evidence,] — ^The  evidence  which  would  be  sufficient  in . 
civil  proceedings  in  the  province  to  prove  one  of  the  material  facts   (ex. 
gr.,  service  of  documents)    is  likewise  sufficient  to  prove  that  fact  when 
alleged  in  a  criminal  prosecution.     R.  v.  Rapay   (1902),  7  Can.  Cr.  Cas. 
170. 

In  the  Province  of  Quebec,  relationship  must  be  established  by  the  pro- 
duction of  extracts  from  the  registers  of  civil  status,  as  required  by  the 
provincial  laws  of  evidence  made  applicable  to  criminal  proceedings  by  this 
section  unless  the  absence  of  such  registers  is  proved ;  and  it  is  not  too  late 
for  the  accused  to  object  that  oral  evidence  is  insufficient  proof,  after  the 
case  for  the  prosecution  has  been  closed.  R.  v.  Garneau  (1809),  4  Can. 
Cr.  Cas.  69  (Que.). 
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STATUTORY  DECLARATIONS. 

86.  Any  judge,  notary  public,  justice  of  the  peace,  police  Solemn 

or  stipendiary  magistrate,  recorder,  mayor  or  commissioner  ^®*^^*''***®^ 
authorized  to  take  affidavits  to  be  used  either  in  the  provincial 
or  Dominion  courts,  or  any  other  functionary  authorized  by  law 
to  administer  an  oath  in  any  matter,  may  receive  the  solemn 
declaration  of  any  person  voluntarily  making  the  same  before 
him,  in  the  form  following,  in  attestation  of  the  execution  of 
any  writing,  deed  or  instrument,  or  of  the  truth  of  any  fact, 
or  of  any  account  rendered  in  writing: — 

I,  A.  B.,  do  solemnly  declare  that  {state  the  fact  or  facts 
declared  to),  and  I  make  this  solemn  declaration  conscientiously 
believing  it  to  be  true,  and  knowing  that  it  is,  of  the  same  force 
and  effect  as  if  made  under  oath,  and  by  virtue  of  the  Canada 
Evidence  Act. 

Declared  before  me 
at  this  day  of  A.D.  19 

56  v.,  c.  31,  s.  26,  and  sch.  A. 

Statutory  declaratiom,] — ^The  object  of  sec.  36  of  the  "Canada  Evi- 
dence Act,"  and  a  somewhat  similar  provision  in  England  (5  and  6  Wm. 
IV.,  ch.  62,  sec.  18)  was  to  provide  a  means  by  which  certain  statements 
which  were  not  authorized  to  be  made  on  oath  could  be  verified.  This  ob- 
ject was  accomplished  by  permitting  certain  officers  to  receive  solemn 
declarations  as  to  such  statements. 

The  permission  granted  by  this  section  to  receive  the  declaration  in- 
cludes an  authorization  to  the  declarant  to  make  the  same,  and  the  declar- 
ant is  consequently  a  person  "authorized  by  law  to  make  a  solemn  declar- 
ation" under  sec.  175  of  the  Code.  R.  v.  Skelton  (1898),  4  Can.  Cr.  Cas. 
467*(N.W.T.). 

INSURANCE  PROOFS. 

87.  Any  affidavit,  aflSrmation  or  declaration  required  by  Affidavits, 
any  insurance  company  authorized  by  law  to  do  business  in  ®*^?;»  ™Sf  ^ 
Canada,  in  regard  to  any  loss  of,  or  injury  to  person^  property  commis- 
or  life  insured  or  assured  therein,  may  be  taken  before  any  sioner. 
commissioner  or  other  person  authorized  to  take  affidavits,  or 

before  any  justice  of  the  peace,  or  before  any  notary  public  for 
any  province  of  Canada;  and  such  officer  is  hereby  required  to 
take  such  affidavit,  affirmation  or  declaration.  56  V.,  c.  31, 
s.  27. 
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PAKT  II. 


Foreign 
courts. 


APPLICATION. 


88.  This  Part  applies  to  the  taking  of  evidence  relating  to 
proceedings  in  courts  out  of  Canada. 


Definitions. 


INTERPRETATION. 

SB.  In  this  Part,  unless  the  context  otherwise  requires, — 

(a)  *  court'  means  and  includes  the  Supreme  Court  of 
Canada,  and  any  superior  court  in  any  province  of 
Canada ; 

(b)  *  judge'  means  and  includes  any  judge  of  the  Supreme 
Court  of  Canada  and  any  judge  of  any  superior  court  in 
any  province  of  Canada; 

fc)  'cause'  includes  a  proceeding  against  a  criminal; 

(d)  'oath'  includes  aflSrmation  in  cases  in  which  by  the  law 
of  Canada,  or  of  the  province,  as  the  case  may  be,  an 
affirmation  is  allowed  instead  of  an  oath.  B.S.,  c.  140,. 
ss.  1  and  6. 


Constnio- 
tion. 


40.  This  Part  shall  not  be  so  construed  ss  to  interfere  with 
the  right  of  legislation  of  the  legislature  of  any  province 
requisite  or  desirable  for  the  carrying  out  of  the  objects'  hereof. 
R.S.,  c.  140,  s.  8. 


PROCEDURE. 

Order  for  41.  Whenever,  upon  an  application  for  that  purpose,  it  is 

examination  made  to  appear  to  any  court  or  judge,  that  any  court  or  tribunal 
Canada  in      ^f  competent  jurisdiction,    in    any    other    of    His    Majesty's 
relation  to     dominions,  or  in  any  foreign  country,  before  which  any  civil, 
etc?^*^  ®"*^'  commercial  or  criminal  matter  is  pending,  is  desirous  of  obtain- 
ing the  testimony  in  relation  to  such  matter,  of  any  party  or 
witness  within  the  jurisdiction  of  such  first  mentioned  court, 
or  of  the  court  to  which  such  judge  belongs,  or  of  such  judge, 
such  court  or  judge  may,  in  its  or  his  discretion,  order  the 
examination    upon    oath    upon    interrogatories,    or    otherwise^ 


\ 

\ 
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before  any  person  or  persons  named  in  such  order,  of  such  parly 
or  witness  accordingly,  and  by  the  same  or  any  subsequent 
order  may  command  the  attendance  of  such  party  or  witness 
for  the  purpose  of  being  examined,  and  for  the  production  of 
any  writings  or  other  documents  mentioned  in  such  order,  and 
of  any  other  writings  or  documents  relating  to  the  matter  in 
question  that  are  in  the  possession  or  power  of  such  party  or 
witness.    B.S.  c.  140,  s.  2. 

42»  Upon  the  service  upon  such  party  or  witness  of  such  Enforce- 
order,  and  of  an  appointment  of  a  time  and  place  for  the™^°^^  ^^^^ 
examination  of  such  party  or  witness  signed  by  the  person 
named  in  such  order  for  taking  the  same,  or,  if  more  than  one 
person  is  named,  then  by  one  of  the  persons  named,  and  upon 
payment  or  tender  of  tiie  like  conduct  money  as  is  properly 
payable  upon  attendance  at  a  trial,  such  order  may  be  enforced 
in  like  manner  as  an  order  made  by  such  court  or  judge  in  a 
cause  depending  in  such  court  or  before  such  judge.  B.S., 
c.  140,  s.  3. 

48  •  Every  person  whose  attendance  is  required  in  manner  Expenses 
aforesaid  shall  be  entitled  to  the    like    conduct    money    and  *°^  conduct 
payment  for  expenses  and  loss  of  time  as  upon  attendance  at 
a  trial.    R.S.,  c.  140,  s.  4. 

44.  Upon  any  examination  of  parties  or  witnesses,  under  who  shall 
the  authority  of  any  order  made  in  pursuance  of  this  Part,  administer 
the  oath  shall  be  administered  by  the  person  authorized  to  take 
the  examination,  or,  if  more  than  one,  then  by  one  of  such 
persons.    R.S.,  c.  140,  s.  6. 

45*  Any  persoii  examined  under  any  order  made  under  this  Ri^ht  of 
Part  shall  have  the  like  right  to  refuse  to  answer  questions  ^®'"^*^  ^^ 
tending  to  criminate  himself,  or  other  questions,  as  a  party  or  produce 
witness,  as  the  case  may  be,  would  have  in  any  cause  pending  document, 
in  the  court  by  which,  or  by  a  judge  whereof,  such  order  is 
made. 

2.  No  person  shall  be  compelled  to  produce,  under  any  such  Same  as 
order,  any  writing  or  other  document  that  he  could  not  be  "P®^  *^'''*^ 

of  cause 

compelled  to  produce  at  a  trial  of  such  a  cause.    R.S.,  c.  140, 
s.  5. 
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Court  may 
make  rules. 


Letters 
rogatory 
sufficient 
evidence. 


46»  The  court  may  frame  rules  and  orders  in  relation  to 
procedure,  to  the  evidence  to  be  produced  in  support  of  the 
application  for  an  order  for  examination  of  parties  and  wit- 
nesses under  this  Part,  and  generally  for  carrying  this  Part 
into  effect 

2.  In  the  absence  of  any  order  in  relation  to  such  evidence, 
letters  rogatory  from  any  court  of  justice  in  any  other  of  the 
dominions  of  His  Majesty,  or  from  any  foreign  tribunal,  in 
which  such  civil,  commercial  or  criminal  matter  is  pending, 
shall  be  deemed  and  taken  to  be  sufficient  evidence  in  support 
of  such  application.    B.S.,  c.  140,  s.  7. 


INDEX. 


{References  are  to  page  numbers.) 


Abandoned  mine 
leaving  unguarded,  226 

Abandoning  child 

offence  of,  185 

meaning  of  "abandon"  and  "expose/' 
179 

Abandonment 

of  appeal  from   summary  conviction, 
610 

Abatement 

pleas  in,  not  allowed,  711 
of  nuisance,   146-148 
pleas  in,  abolished,  711 

Abduction 

of  woman,  255,  256 

proof  of  intent,  256 
of  heiress,  256 

fraudulently  alluring  or  detaining,  257 
of  girl  under  sixteen,  258,  259 
of  child  under  fourteen,  260,  261 
receiving  or  harbouring  abducted  child, 

260 
possession  in  good  faith  of  abducted 

child,   260 

Abetting 

generally,  48 

inciting  Indians  to  riot,  76 

suicide,  214 

feigned  marriage,  253 

escape  from  custody,  127 

treason,  59 

desertion   and  mutiny,   62 

duel,  73 

prize  fight,  76 

cruelty  to  animals,  427 

cock-fighting,  426-428 

See  AccESSOBiES;  Aidino;  Conspibact 

Abolition 

of  appeal  to  Privy   Council,   818 
of  distinction  between  principal   and 
accessory  before  fact,  48 


Abolition— Continued 

of  distinction  between  felony  and  mis- 
demeanour, 17 
pleas  in  abatement,  711  , 
of  trial  on  coroner's  inquisition,  741 
of  oath  in  open  court  as  qualification 
to  give  evidence  before  grand  jury, 
697 
of  jury  de  medietate   linguae,  730 
of  jury  de  ventre  inspiciendo,  796 
of  presumption  of  compulsion  of  wife 

by  husband,  25 
of  proceedings  in  error,  798 
of  punishment  of  attainder,  830 
deodand,  830 
outlawry,  830 
pillory,  830 
solitary  confinement,  830 

Abominable  crime 

offence  of,  132 
attempt  to  commit,  133 
assault  with  intent  to  commit,  233 
accusing  or  threatening  to  accuse  of, 
365 

Abortion 

• 

advertising  drugs  for,  135 

procuring,  244 

attempt  to  procure,  244 

on  one's  self,  245 
drug,  etc.,  to  procure,  sale  of,  135 

supplying,  245 
killing  unborn  child,  246 

Abuse 

of  animals,  427 

of  apprentices  or  servants,  188 

by  common  assault,  227 

by  insulting  language,  170 

Acceleration  of  death 
by  bodily  injury,  192 

Accessories 

to  treason,  59 
to  suicide,  214 
indictable  as   principals,   675 
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Accessories— Continued 

after  the  fact,  definition  of,  51 

husband  and  wife,  61 

indictable  offences,  certain,  446,  447 

murder,  213. 
before  the  fact,  47-51 

Accomplice 
corroboration  of,  789 

See  Abettino 

Accounting' 

false,  by  official,  339 
by  clerk,  340 

AccnsatiOB 
of  crime,  extortion   by,   364 

Acknowledgment 

of   recognizance,   etc.,  in   false   name, 

339 
of  guilt,  evidence  of,  515 
by  pleading  guilty,  713 
by  admission  at  trial,  R  978 

Acquittal 
See  DiscHABOE 

Act 
references  to  statute,  4 

Action 

against  person  administering  criminal 
law 

costs  in,  c.  146,  s.   1147 

defence  in,  c.  146,  s.  1145 

limitation   of   time   for,   c.    146,   ss. 
1143,  1147,  1149 

notice  of,  c.  146,  s.  1144 

public   work,  preservation   of   peace 
near,  c.   146,  s.  1149 

recovery  of  fees  and  penalties,  for, 
c.  146,  s.  1150 

tender  of  payment,  c.  146,  s.  1146 

time  and  place  of,  c.  146,  ss.  1143, 
1147 

vexatious,  c.  146,  s.  1148 
none  against  justice  for  enforcing  con- 
viction, c.   146,  s.   1151 

Actual  bodily  harm 
See  BoDiLT  Habm 


Address 

to  jury  by  counsel,   745-748 
right  to  begin,  745 
opening,  745 
right  of  reply,  745,  747 
prisoner's  statement,  748 

Adjournment 

on  variance  in  summons  or  warrant, 

504 
of  preliminary  enquiry,  509 
of  trial  of  indictment,  748,  749 
of  speedy  trial,  670 
of  summary  proceedings,  562,  563 

Adjudication 

by    justice   on   summary    proceeding, 

568,  569 
conformity  of  conviction  with,  572 

Administering 

oaths  without  authority,  116 

drugs   for  illegal   purposes,    143,   204, 

209,  244,  245 
opiates,  204,  220 
poison,  220,  221 

Administration 

of  common  law,  action  against  person 

for.    See  Action 
of  law   and  justice,  offences  against, 

95-129 

Admiralty 

offences    within    jurisdiction   of,   459, 
460,  495 

Admission 

rvidrn»»e  of.  515 
at  trial,  773 

Adulteration 
of  food  and  drugs,  149,  150 

Adultery 

conspiracy  to  induce  woman  to  com- 
mit,  145 
corroboration,  789 

Adyerse  witness 
contradicting,  972 

Adyertising 
reward  for  stolen  property,  122 
drugs  to  cause  miscarriage,  135 
counterfeit  money,  430-440 
similitude  of  bank  note,  432 
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Affidavit 

joint,  construction  of,  109 
perjury  by  false,  110,   111 
administering   oath    on,    without    au- 
thority, 116 
who  may  administer  oath,  975 
false.    See  Pebjubt 

Affirmation 

false.    See  Pebjubt 
in  lieu  of  bath,  976 

Affray 

defined,  72 
taking  part  in,  72 

Age 

proof  of,  as  to  juveniles,  777 

Agent 

theft  by,  296,  298,  299 
misappropriation   by,   298 
fraudulent  conversion  by,  296,  297 
under  power  of  attorney,  298 

Aggravated  assault 

punishment   for,  234 

summary  trial  in  certain  cases  of,  625 

Agreement 
for  stifling  prosecution,  117-120 

Agricultural  machines 
wilfully  damaging,  410 

Aid 
to  peace  oflScer,  31 

Aiding  and  abetting 
generally,  48 
suicide,  214 
feigned  marriage,  253 
duel,  73 
prize  fight,  76 
Indians  to  riotous  acts,  76 
escape,  127 
mutiny,  62 
deserters,  62 
cock-fighting,  426-428 

Air-gun 

carrying 
arrest  for  offence  when,  80 


Air-Gon — Continued 

certificate  for,  79 
returns  of  certificates  granted,  897 

disguised  person,  by,  81 

impounding  of  gun,  472 

with  intent  to  injure,  81 
limitation  of  time  for  prosecution,  c. 

146,  B.  1140  (If) 
pointing  at  person,  81 
sale  of 

to  minor,  80 

without  keeping  record  of,  80 

Alberta 

application  of  criminal  law  to  prov- 
ince of,  15 

Alibi 

onus  of  proof,  744 

Alien 

disqualified  as  juror,  740 
no  right  to  jury  de  meditate  linguid, 
730 

Alternative  averments 
See  Iin)icTMSNT 

Amendment 

of  indictment,  704,  705 

on  speedy  trial,  671 

on  summary  conviction,  874  et  seq. 

of  information,  493 

Animals 

theft  of,  286,  294 

stealing  domestic,  308 

mischief  to,  424 

cruelty  to,  426-429 

cattle  in  transit,  caring  for,  422 

killing  or  wounding  of  cattle,  294, 410 

poisoning  of  cattle,  410 

threats  to  injure  cattle,  424 

cattle  stealing,  307,  308 

cattle  frauds,  320 

Animus  furandi 
See  Intbivt 

Appeal 

in  criminal  cases,  797-819 
application   for   new    trial,   809-813 
to  Supreme  Court  of  Canada,  814-817 
from  summary  conviction,  500-606 

conditions  of,  594 

notice  of,  595,  596 
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Appeal— Gonti  nued 

parties  to,  699,  600 
costs  of,  695,  e03,  fl04,  606,  609 
costa  on   abandonment  of,  610 
wheD  a  bar  to  certiorari,  B73 
court  of,  definitioD  of,  S 
privy  council,  no  right  of  appeal  to, 

c.  146,  s.  102S 
summaTy  trial,  appeal  in,  c.  146,  as. 
707,  1013 

Appearance 

of  accused,  compulsion  of,  491,  640  - 
irregularitj  in  procuring,  at  prelimin- 
ary enquiry,  604 
in  summary  conviction   matters,  649, 


Ap^cation 
of  Criminal  Code,  IS 


Apprentice 
duty  of  master  to  provide  necessaries 

for,  183,  184 
bodily  harm  to,  188 
correction  of,  45,  46 


Aqueduct 
destroying  < 


'  damaging,  400 


possession  of  offensive  neapons,  79 

when   arrested,  80 

within  tent  to  injure,  81 

by  two  or  more,  to  cause  alarm,  79 

by  amugglera.   70 

without  justification,  70 

at  and  near  public  meetings,  62 
•ale  of,  to  minors,  80 

record  of  sale  to  be  kept  of,  80 
pointing  at  person,  81 
exceptions  as  to  soldiers,  etc.,  62 
seizure  under   search  warrant,  478 
in  proclaimed  districts,  468,  460 


Anaignment 
bringing  prisoner  np  for,  707,  742,  744 
manner  of,  707 
at  county  judge's  criminal  court,  659, 

660 
of  accused  for  summary  trial,  636 
consent  to  summary  trial  on,  635,  636 
in  summary  proceedings,  SS9,  560 

Array 
challenge  of  the,  731 

Arrest 

force  in  making,  34 

right  to  search  on,  34 

justices'  discretion  as  to  warrant  of, 
404 

of  suspected  deserter,  4S6 

under  bench  warrant,  699,  700 

statutory  power  of,  33 

with  warrant.    See  Wabbant 
production  of  warrant,  34 

without  warrant,  of  person  committing 
offence,  31,  486 
by  night,  32,  33,  489 
by  owner  of  the  property,  4S0 
of  pursued  offender,  33,  480 
of  suspected  offender,  32 
of    person    taking   liquor    on   beard 

His   Majesty's   ship,  400 
by  peace  officer  of  person  committing 

offence,  32,  486,  480 
of  loiterer  at  night,  400 
of  suspected  offender,  30,  32 

Arrest  i>f  judgment 
motion   in,   794 
none  for  formal  defects,  796 

offence  of,  411 

at  common  law,  412 

of  property  belonging  to  accused,  412 

attempt  to  commit,  413,  414 

of  crops,  trees,  lumber,  etc,  414 

threats  to  bum,  etc.,  414 

attempts  to  damage  by  ezplooirea,  77 

Art  distrihutiona 
of  certain  Art  Unions  not  considered 

lotteries,   166 

Articles  of  the  peace 
See  Kkxpino  the  peace 
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Assaidt 

aggntvated,  234 

caufling  actual  bodily  harm,  233 

definition  of,  228 

indecent,  230,  231 
on  child  under  fourteen,  233 

kidnapping,  236,  236 

on  peace  officer  in  execution  of  duty, 
234,235 

on  person  executing  process,  234 

committed  on  polling  day,  234 

punishment  of  common  assault,  229 

with  intent  to  commit  indictable  of- 
fence, 234 

with  intent  to  resist  arrest,  234 

self-defence  against,  40,  41 

insulting,  42 

declining  further  conflict,  42 

common,  220 

with  intent  to  rob,  360 

summary  trial  in  certain  cases  of,  025 
632 

common,  summary  proceedings  for, 
575,  576 

costs  on  conviction  upon  indictment 
for,  836 

Assembly 
unlawful,  offence  of,  65-67 

Assisting.    See  Abettino 

Assise 
commission  of,  in  Ontario,  464 

Associate  justices 
in  summary  proceedings,  543 

Attainder 
abolition  of,  830 

Attempt 

definition  of,  53 

punishment,  if  not  otherwise  provided, 
441,  442 

acts  done  with  intent,  53-55 

to  commit  indictable  or  statutory  of- 
fence, 441,  442 

by  fraudulent  means,  particulars  of 
count,  687 

proof  of,  on  charge  of  full  offence, 
760 

full  offence  proved  on  charge  of,  751 

Attorney 

under  power,  theft  by,  298,  209 

63 — CBIIC.  CODE. 


Attorney-General 

consent  of,  for  certain  prosecutions, 

461,  462,  463 
definition  of,  4 
stay  of  proceedings  by,  760 

Autrefois  acquit 

plea  of,  717-721 

effect  of  dismissal  on  summary  trial, 

463,  644 
dismissal  of  summary  proceeding,  574- 

677 
deposition  on  former  trial,  use  of,  to 

prove  identity  of  charge,  721 

Autrefois  convict 

plea  of,  717-721 

effect  of  conviction  on  summary  trial, 

643,  644 
summary  conviction,  576,  577 
depositions  on  former  trial,  use  of  to 

prove  identity  of  charge,  721 

Backing  warrants 

in  preliminary  enquiry,  400 
in  summary  proceeding,  552 
warrant  for  distress,  586 

BaU 

by  justices,  620-531 

form  of  recognizance  of,  027 

warrant  of  deliverance,  form  of,  028 

by  superior  court,  532 

application   for,  after  committal   for 

trial,  532-536 
on  remand  before  justice,  511 

pending  speedy  trial,  670 
render  by  surety,  856,  857 

And  see  PBELncmABT  enquibt;   Re- 

0O0KIZAN0B8;        SPEEDT       TRIALS; 
SUMHABT  TBZAL 

Bailee 
fraudulent  conversion  by,  206-209 

Ballots 
See  Elections 

Bank  Act 

false    statements    in    receipts    under 
Bank  Act  as  security,  347 

Banker 
definition  of,  4 
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Bank  note 
advertisement,  etc.,  resembling,  432 
definition  of,  150 
forged,  receiving,  etc.,  432 
seizure  and  destruction  of,  472 

Battery 
See  Assault 

Bawdy-house 

definition  of,  150 
keeper  of,  157 

See  also  Disobderlt  house;  House  of 

ILL-FAME 

Begging 
offence  of,  170,  172 

Being  at  laige 

while  under  sentence  of  imprisonment, 
123 

Bench  warrant 

•    when  issued,  699 
form  of,  961 

Besetting 

intimidation  by,  405-407 

Bestiality 
offence  of,  132 

Betting 
See  Gamino 

Betting  house 

definition  of,  154 

examination   of   persons    arrested  in, 

482,  483 
keeper  of,  157,  163 
search,  arrest,  and  seizure  in,  481 

See  also  Disobderlt  house;  Gambling 

Bias 

disqualification  of  justices  for,  539-541 

Bigamy 

proof  of  foreign  marriage,  248 
seven  years'  absence,  when  an  excuse, 

246 
belief  of  death,  250 
validity  of  foreign  divorce,  251 
leaving  Canada  with  intent,  246,  250 
definition  of,  246 


Bigamy — Continued 

excuses,  246 
in  foreign  country,  246 
form  of  marriage,  247 
incompetency,  no  defence,  246 
punishment  of,  253 

Billa  or  notes 
compelling  acceptance  of  by  force,  361 
forgery  of,  373-384 


stealing,  308 

killing,  poisoning,  or  wilfully  injuring, 
423 

Birth 
concealment  of,  215,  752 

Blackmail 
extortion  by  threats,  364-366 

Blasphemy 

defined,  130 
blasphemous  libel,  130 

Bodily  harm 
See  Assault 

Books  of  account 

destroying  or  falsifjring  by  clerk,  340, 

341 
by  official,  340,  341 
destroying,  340,  341 
destroying  or  falsifying  with  intent  to 

defraud  creditors,  343 
trader  failing  to  keep  accounts,  342 

Booms 
timber,  injury  to,  418 

Bottles 

trade  mark  offences,  397 
trafficking  in  bottles  bearing  name  or 
trade  mark,  397-399 

Boundarieis 

injury  to   land-marks,   fences,   walls, 
etc.,  420,  421 

Bowie  knife 
carrying,  82 

Boxing 

when  a  prize  fight,  8,  76,  76 


[Index] 


Criminal  Code. 


995 


Brands 

in  trade  mark  offences,  279-284 
cattle  brands,  obliterating  or  defacing, 

320 
registered  brand  as  evidence,  779 

Breach  of  contract 
See  Ck>NTRAGT  of  sebyicb 

Breach  of  peace 

arrest  f or^  38 
prevention  of,  37 

Breach  of  tmst 
by  public  officer,  101 
by  trustee,  319 

Breaking 
in  burglary,  279,  367-370 
in  housebreaking,  279 
instrument  of  housebreaking,  370-372 
prison,  124,  126 

Bribery 
See  OoRBUPnoiir 

Bridge 

maintaining  in  unsafe  condition,  147, 

148 
destroying  or  damaging,  409-411 

Bringing  into  Canada 
stolen  property,  323,  324 

British  Columbia 
criminal  law  of  England,  introduction 

of,  16 
Crown  Rules  of,  449-451,  717,  886-888 
habeas  corpus  in,  825 
certiorari  practice  in,  878 

Bucket  shops 
keeping  or  frequenting,  160-162 

Buggery 

offence  of,  132 

attempt  to  commit,  133 

Buoy 

removing,  418 
mooring  boat  to,  419 

Burden  of  proof 
See  Evidence;  Witnesses 


Burglary  and  housebreaking 

armed  with  intent  to  break,  372 
break,  definition  of,  279,  284 
breaking  church  and  committing  of- 
fence, 367 
with  intent  to  commit  offence,  367 
dwelling    and    committing    offence, 

368,  370 
by  night,  367,  370 

with  intent  to  commit  offence,  371 
shop,  etc.,  and  committing  offence,  371 
with  intent  to  commit  offence,  371 
disguised,  being  found,  372 
dwelling,  definition  of,  279,  284 
instruments  for,  being  found  with,  372 
night,  by,  in  dwelling  with  intent,  etc., 

372 
punishment  for,  after  conviction  for 
any  offence,  373 

Burial 

obstructing  clergyman  at,  131 
of  criminal,  after  execution,  848 
forgery,  etc.,  of  register  of,  388,  389 
neglect  of  duty  with  respect  to,  169 

Burial  ground 

stealing  things  fixed  in  or  belonging 
to,  309 

Burning 
injury  by.    See  Mischief 

Canada  Evidence  Act 
provisions  of,  966-988 

Canada  Gasette 
as  evidence,  979,  980,  983 

Capias 
on  forfeited  recognizance,  867 

Capital  punishment 
See  Punishment 

Cards 

cheating  at,  352 

Carnal  knowledge 

of  idiot,  145 

of  deaf  and  dumb  woman,  145 

evidence  of  child,  792 

procuring  by  false  pretences,  143 

abduction  with  intent,  255-260 
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Carnal  knowledge — Continued 

incest,  133 

seduction,  138-142 

definition  of,  14 

drugging,  etc.,  for  purposes  of,  143 

of  girl  under  fourteen,  242 

attempt  to  have,  242 
threats  for  purpose  of,  143 
rape,  237 

See  also  Defilement;  Rape;   Seduc- 
tion 

Carrying  reyolyer 
when  an  offence,  79 

Case  reserred 
See  Resebved  oase;  Indictment 

Case  stated 
See  Stated  case 

CatUe 

stealing,  307 
fraudulently  taking,  320 
obliterating  brands,  320 
attempts  to  injure,  423 
threats  to  injure,  423 
in  transit,  care  for,  428 
brands,  as  evidence,  779 
definition  of  "cattle,"  4 
fraudulently  taking  of,  320 

See  also  Mischief 

Certificate 

uttering  false,  official  certificate,  389 
forging  official  certificate,  390 
of  non-appearance  or  remand,  860 

form  of,  964 
of  indictment,  699,  959 
of  acquittal  under  indictment,  725, 726 
of  dismissal  in  summary  matter,  730 

form,  936 
of  non-payment  of  appeal  costs,  609, 

610,  949 
of  execution  of  death  sentence,  847, 963 

Certiorari 

order  for  further  detention  of  accused, 

871 
discharge  of  motion  to  quash,  891 
procedendo,   writ  of,  not  necessary 
upon,  891,  892 
not  to  remove  conviction  under  juven- 
ile offenders  Part,  874 
summary  conviction  affirmed  on  ap- 
peal for  certain  defects,  872 


Certiorari — Ck>ntinued 

summary  conviction  appealed  from, 

873 
recognizance  on  application  for,  878 
application  by  Crown  for,  878 

certiorari  generally,  875 

protection  order  on  quashing  conTie- 
tion,  893,  894 

when  appeal  a  bar  to,  872,  873  * 

when  preferable  to  appeal,  876 

as  to  findings  of  fact,  880 

for  want  of  jurisdiction,  873,  874,  884 

notice  to  justices,  878 

with  habeas  corpus,  822 

return  to,  880 

costs  on,  884 

procedendo  after,  885 

quashing  the  certiorari,  879 

British  Columbia  rules,  886-888 

recognizance  or  deposit  on,  889-891 

form  of  recognizance,  890 

amendment    of    summary    conviction 
on,  882 

Ontario  Crown  rules,  884,  888 

Challenge 

to  the  array,  731 

form  of,  962 
of  juror,  732-741 
peremptory,  738 
for  cause,  740 
objection  to  grand  jury,  711 

Challenging 

to  fight  a  duel,  73 
•    prize  fight,  75 

Champerty 
offence  of,  15,  16 

Change  of  venue 
See  Venxte 

Character 

evidence  of  accused,  761,  762 
previous  conviction  in  answer,  761 
previously  chaste  character  of  woman, 
138,  139 

Charge 
See  Indictment;  Sfeedt  tbiai» 

Cheating 
at  play,  352,  353 

Cheque 

forgery  of,  381 

false  pretence  by  worthless  cheque,  328 
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Chief  constable 

search  by,  in  gaming  house,  481 
definition  of,  5 
deputy,  definition  of,  5 

Child 

abandoning,  under  two,  185 
act  of,  under  seven,  not  criminal,  21 
between  seven  and  fourteen,  when 

criminal,  21 
correction  of,  45,  46 
evidence  of,  not  under  oath,  792 
killing  of  child  at  birth,  190,  777 
killing  unborn  child,  246 
neglect  of,  at  birth,  214,  215 
parent  not  providing  necessaries  for, 

181,  182,  184 
trial  and  punishment  of  for  theft.  See 

Juvenile  offeauebs 
consent  to  indecent  assault,  233 
proof  of  age  of,  777 
defiling  under  fourteen,  237,  242 
abduction  tmder  sixteen,  258 
abduction  under  fourteen,  260 
stealing  and  unlawfully  detaining,  260 
under  two  years,  unlawful  abimdon- 

ment  or  exposure,  185 
concealment  of  birth,  215 

of  dead  body  of,  215 
trial  of  child  under  sixteen,  484 
proving  age  of,  777 

Childbirth 

neglect  to  obtain  assistance  in,  214 
concealment  of,  215 

Chlorofonn 
unlawfully  administering,  220 

Choking 

with  intent  to  commit  indictable  of- 
fence, 220 

Church 

assaulting    officiating    clergyman    in, 

131 
breaking,  367 

disturbing  public  worship  in,  132 
obstructing    officiating   clergyman    in, 

131 

Circumstantial  evidence 
See  Evidence 


Civil  remedy 

not  effected  by  criminal  offence,  16 
protection  order  on  quashing  convic- 
tion,  893,  894 
against  persons  administering  criminal 
law.    See  AonoN;  Justification 

Qergymen 
obstructing  officiating,  131 

Qerk 

theft  by,  300 

false  entries  in  certain  public  books, 
390 

false  and  fraudulent  entries  in  em- 
ployer's books,  341 

falsifying  registers,  etc.,  388,  389 

forgery  by,  373-380 

Qerk  of  the  peace 

defined,  656 

duties  of,  in  relation  to  summary  con- 
victions, 607 

Clipping 
current  coin,  437 

Cock-fighting 

aiding  or  assisting  at,  427 
cock-pit,  keeping,  426,  428 

Co-defendant 

evidence  of,  967,  969 

Coercion 
See  Intimidation 

Cognovit 
acknowledging  in  false  name,  339.    ^ 

Coin 

clipping  gold  or  silver,  435 
clippings,  etc.,  possession  of,  435 
colouring,  430 
copper 

counterfeit,  436 

definition  of,  5,  430 

made  or  imported  unlawfully,  43^ 
penalty  for,  473 

seizure  of^  473 

uncurrent,  altering  of,  438 
counterfeit  ■ 

advertising,  439 

buyinsr  or  sellini;,  below  value,  433 
.  definition  of,  430,  431 

finished  state   not   essential  to,  431 
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Coin— Continued 

gilding  and  silvering,  making  by,  432 
importing,  433 

general  resemblance  sufficient,  753 
includes   genuine   coin   valueless   as 

money,  430 
possession  of,  with  intent  to  utter, 

435 
seizure  and  defacing  of,  477,  754 
token  of  value,  definition  of,  430 
current 
copper,  definition  of,  430 
gold  or  silver,  definition  of,  430 
defacing,  435 
definition,  430 
foreign,  counterfeit 
exporting,  433 

importing  or  possessing,  436 
making 
copper,  436 
gold  or  silver,  436 
uttering  gold  or  silver,  436 
genuine  but  valueless  as  money,  430, 

432 
gild  and  silver,  definition  of,  430 
instruments  for  coining 
conveying  out  of  royal  mint,  435 
making  or  possessing,  434,  436 
medal  resembling,  437 
second  offence,  438  « 

uttering 
counterfeit 
copper,  438 
gold  or  silver,  437 
foreign,  436 
defaced,  438,  463 
definition  of,  430 
falfle,  437 
light  gold  or  silver,  437 

Colour  of  right 

as  defence  to  charge  of  mischief,  425, 
426 

Combine 
See  Tbade 

Commencement 

of  certain  prosecutions,  time  for,  890 
of  summarv  proceedings  before  a  jus- 
tice, 902 

Commissioner 
definition  of,  10 

Coinmission  to  take  evidence 

of  witness  dangerously  ill,  782,  784 
of  witness  out  of  Canada,  783 


Commitment 

of  witness  for  refusal  to  give  recog- 
nizance, 529 

form  of,  925 
for  trial,  526 

form  of,  923 
of  accused,  duty  of  sheriff  after,  658 
of  person  indicted,  669,  700,  960 
on  summary  conviction,  579-588 
warrant  of,  for  want  of  distress,  585 
in    default    of   sureties   to    keep   the 

peace,  589 
variance  or  irregularity  in,  872,  874 

Common  assault 
See  Assault 

Common  law  ^ 

matters  of  justification  at,  20 

Common  nuisance 

definition  of^  146 

maintaining  when  criminal,  147 

non-criminal   nuisances,   148 

Commutation 
of  sentence  of  death,  850 

Company.     See  Cobpobation. 

Compensation 
for  loss  of  property,  837,  838 

Competency.    See  Witnesses 

Complaint 

in  summary  proceedings.      See  Suic- 

MABY  Conviction 
for  indictable  offence.    See  Pbklimin- 

ABT  INQUIBT 

to  find  sureties  to  keep  the  peace,  589 

Compounding 

of  penal  actions,  119,  120 

of  criminal  prosecution,  119-121 

Compulsion 

excuse  for  crime,  when,  25 
unlawful  oath  taken  under,  84 
of  wife  by  husband,  25 
by  threats,  25 

Concealment 

of   goods,  fraudulent,  323 

of   deed   or  encumbrance,  on   sale   or 

mortgage,  343,  463 
of  birth,  215,  752 
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Conduct 
as  evidence,  199 

Confession.    See  Evidencb 

Consent 

of  counsel  at  trial,  773 

of  child  to  acts  of  indecency,  233 

of  court  to  preferring  indictment,  694 

to  summary  trial,  624,  632 

to  speedy  trial  without  jury,  658,  650 

to  death,  no  excuse,  47 

prosecutions  requiring  consent 

Admiralty  of  England,  offence  with- 
in jurisdiction  of,  460 

breach  of  trust,  criminal,  462 

disclosure  of  official  secrets,  461 

explosive  substance,  making  or  hav- 
ing, 462 

framed  by  vendor  or  mortgagor,  463 

judicial  corruption,  462 

unseaworthy    ship,    sending   to    sea, 
462 

uttering  defaced  coin,  463 

Consignor 

*  frauds  by,  against  rights  of  consignee, 
346 

Conspiracy 

generally,   354-357 

to  defraud,  354 

seditious,  85 

to  murder,  212 

treasonable,  59 

to  intimidate  legislature,  61 

by    fraudulent   means,   particulars    of 

count,  687 
defile,  to,   145 

false  accusation,  to  bring,  116 
indictable   offence,  to  commit,  442 
trade,  in  restraint  of.     See  Tbade 

Constable.     See  Peace  Offices 

Constitutional  law 

criminal     law    legislation,    legislative 
power,  1 

Construction  of  statute 
interpretation  of  Ck>de,  4-14 

Contempt 

conviction  of  witness  for,  506 
conviction  of  witness  for  non-attend- 
ance at  speedy  trial,  672 
of  court,  a  criminal  proceeding,  815 


Contract  of  service 

breach  of,  when  criminal,  360 
act  includes  omission,  279 
posting   up  copy   of   provisions   re- 
specting, 404 

Contractor 

contribution  by,  to  election  fund,  100, 
101     - 

Contradictory  statements 
of  witness,  proof  of,  973,  974 

Conversion 
fraudulent,  by  bailee,  289 

Conveying  to  gaol 
costs  of,  583 

Conviction 
of   witness   for  contempt.     See   Ck>N- 

TEMPT 

previous,  of  accused,  775 

of  witness,  975 
on  indictment.     See  Indictment 
on    summary    trial.      See    Summabt 

TRIAL 

of  child.    See  Juvenile  offenders 
summary.    See  Summary  conviction; 

Summary  trial 
on  charge  under  speedy  trials  clausesw 

See  Sfeedt  trial 

Co-owner 

theft  by,  294 

Coroner 

right  to  order  disinterment  of  body,  ICO 
inquisition,    501 

no  one  to  be  tried  upon,  741 
warrant  by,  501 

Corporal  punishment.     See  Correction; 
Punishment. 

Corporation 

criminal  liability  of,  186 

criminal    breach    of    contract    by,    or 

with,  403 
indictment  of,  726 
appearance  by  attorney,  726 
liability  to  summary  conviction,  542 
presumption  as  to  property,  688 
false  accounting  by  officer  of,  341 
issue  of  false  prospectus  or  statement, 

340 
personating  owner  of  shares  in,  338 
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Correction 
of  child,  etc.,  justifiable,  46 

Corroboration 

when  essential,  789-793 

of  evidence  of  accomplice,  791 

Corrosiye  fluid 
throwing,  etc.,  of,  with  intent,  222 

Corruption 

subscription     to     election     fund     by 

government    contractor,    100 
of  prosecuting  officer,  96 
frauds   upon   Government,  98 
selling  public  office  or  appointment,  103 
of  juries,  117 
judicial,  95 

prosecution  for,  462 
juryman  of,  117 
members  of  parliament  or  legislature, 

95 
municipal,  101 

limit  of  time  for  prosecution  of,  899 
public  officer,  of,  96,  98,  101 

limit  of  time  for  prosecution  of,  899 
witness,  of,  117 

Costs 

respecting  indictable  offences,  834-836 

in  libel  case,  835 

on  indictment  for  assault,  836 

on  summary  conviction  or  order.    See 

Summary  contiction 
of  appeal   from  summary  conviction. 

See   SUMMABT  CONVICTION 

on   quashing  conviction  in  certiorari, 

884 
where  amended  conviction  returned,  884 
in  civil  action  against  officer,  904 

Counsel 

on  preliminary  enquiry,  508 

right  to,  on  trial  for  indictable  offence, 

742 
duty  of  prosecuting  counsel,  745 
in  summary  proceedings,  553 
consent  of,  at  trial,  773 

Connselling 
to  commit  offence,  47-51 

Connt 

See  Indictment 

See  Indictment,  pbogedube  &t 


Connterfeiting 

advertising  counterfeit  money,  430 
destroying     counterfeit     coin     when 

taken  under  search  warrant,  477 
See  also  Coin;  Fobosbt 

County  court.    See  Si^bedt  trial 

Court  of  Appeal 

defined,  5 
jurisdiction,  797-813 

Court  of  Record 

county  judge's  criminal  court,  657 
certificate  of  proceedings  in,  725 
coroner's  court,  501 
summary  triids  before  magistrates  dis- 
tinguished from  proceedings  of,  631 

Court  room 
excluding  public  from,  484,  485 

Courts 

appeal,  definition  of,  5 
counterfeiting  seal  of,  385 
disobedience  to  orders  of,  104 
fair  reports  of  proceedings  of,  267 
jurisdiction  of.    See  Jurisdiction 

Credibility.    See  Evidence 

Creditor 

assigning  property  to  defraud,  342 
destroying  or  falsifying  books  to  de- 
fraud, 343 
fraudulent  omission  to  keep  books,  342 

Criminal  information 
for  Ubel,  276 

Criminal  libel 
«  See  Libel 

Criminating  questions.     See  Evidencb; 
Witness 

Crops 
injury  to.    See  Mischief 

Crown  case  reserved 

on  questions  of  law.    See  Indictment 
(appeal) 

Crown  counsel 
duty  of,  745 
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Crown  Rules 
power  to  pass,  448-451 

Cruelty 

to  animals.     See  Mischief 
to  cattle.    See  Mischief 
to  children.    See  Child 
to  persona  dependent  for  support,  179- 
184 

Culpable  homicide.    See  Manslaughtxb; 

MUBDEB 

Cumnlatiye  punishment 

on  summary  conviction,  687 
for*  indictable  offence,  841 
offence  under  two  sections,  one  pun- 
ishment for,  18 

Current  coin.     See  Conr. 
Damage.    See  Mischief 

Dangerous  acts 

duty  of  persons  doing,  185 
surgical  or  medical  treatment,  185 
charge  of  dangerous  things,  186 
dangerous  omission  of  duty,  186 

Dead  body 

of  child,  concealing,  215 
indignity  to,   168 
illegal  removal  of,  168 
failure  to  bury,  168 

Deaf  and  dumb 

procedure  in  case  of  inability  to  plead, 

713 
carnally  knowing  female  who  is,  145 

Death 

consent  to,  no  excuse,  47 
falsifying  register  of,  etc.,  388,  389 
sentence  of.    See  Punishment 
causing  or  accelerating,  189-193 

Deceased  witness 

reading  deposition  taken  on  prelimin- 
ary enquiry,  784-788 

Declaration 

false  declaration.     See  Pebjtjbt 
statutory.     See   Statutobt  declaba- 

TIOW 

dying  declaration  as  evidence,  195-199 

De  Facto  Law 
obedience  to,  47 


Defamatory  libel.  ^See  Libel 

Defects 

omissions  as  to  jurors,  796 
conjunctive  or  disjunctive  description, 

568 
in  conviction  after  appeal,  892 
in  conviction  for  breach  of  peace  near 

public  work,  894 
cured  by  indictment,  796 
in  conviction  of  juvenile  offender,  874 
where    conviction    removed   by    certi- 
orari, 874-886 
in  summary  conviction  on,  872 
in  summary  trial  proceedings,  893 

Defence 

right  to  counsel,  742 
full  answer  and  defence,  742-744 
order  of,  746 
on  summary  trial,  642 
defendant  as  witness,  966-969 
defending  dwelling-house,  43,  44 
defending  movable  property,  42,  43 
self-defence    against    unprovoked    as- 
sault, 40 
against  provoked  assault,  41 
against  insulting  assault,  42 
in  homicide  cases,  190 

Defilement 

conspiracy  to  defile,  145 

deaf  and  dumb  women,  of,  145 

householder   permitting,    144 

prosecution  of,  c.   146,  s.  1140   (Ic) 
idiot,  of,  145 

parent  or  guardian  procuring,  etc.,  142 
See  also  Cabnal  knowledge;   Rape; 

Seduction 
procuring,  etc.,  142 
prosecution  for,  c.  146,  s.  1140  (Ic) 

See  also  Cabnal  knowledge;   Rafb; 
Seduction 

Definitions 

Criminal  Code,  in,  4 

other  Acts,  in,  application  of,  14 

Defrauding.    See  Fbaud 
Delusions 

See   INSANITT 

Demurrer 
objection  by,  to  indictment,  708-711 

Deodand 
abolition  of,  830 
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Deposit 

on  certiorari,  as  security,  886-891 

Deposition.      See    Cestiobabi;    Indict- 
ment;     Pbeuminabt     INQUIBT; 

SPEEDT    TRIAL;    SUMMABT    OONTIC- 
TION ;  SUMMABT  TRIAL. 

Deputy  chief  constable 
definition  of,  5 

Description 

of  the  offence  in  the  indictment,  676- 
687 

Deserters 

warrant  to  search  for,  405 

receiving     certain     necessaries     from, 

351,  352 
arrest  of,  495 
concealing,  63 
resisting  execution  of  search  warrant 

for,  63 

Desertion 

inciting  or   assisting,   from   His   Ma- 
jesty's service,  62 
from  militia  or  mounted  police,  63 

neglecting  to  supply  wife  with  neces- 
saries, 181,  184 

of  child  by  parent  or  guardian,  181, 
184,  185 

Detainer 
forcible,  73,  74 

Direction 

to  prefer  indictment,  694 
to  stay  proceedings,  760 

Director 
See  Ck>MPANT 

Disagreement 
of  jury,  757 

Discharge 

of  prisoner,  unlawfully  procuring,  129 
of  forfeited  recognizance,  867 
of  accused  on  preliminary  enquiry,  522 
of  juvenile  offender  after  trial,  661 
dismissal  of  summary  proceedings,  574, 

575 
dismissal  on  summary  trial,  643,  644 
if  found  not  guilty  on  speedy  trial, 

665 
on  suspended  sentence,   852-854 
on   habeas   corpus,    820-828 


Discipline 

of  minors  and  apprentices,  45 
maintenance  of,  on  ship,  46 

Disguise 

being  disguised  at  night,  372 
by  day,  with  intent,  372 

Disinterment 

offences  relating  to,  168 
coroner's  right  to  order,  169 

Dismissal.    See  Discharge 

Disobedience 

to  a  statute,  wilful,  103 
to  orders  of  court,  104 
lawful  order,  to,  104 

Disorderly  conduct 

offences   under   vagrancy   clause,    170, 
176 

Disorderly  house 

offence  of  keeping,  156,  157,  169 

frequenting,  176 

summary  trial  in  certain  cases,  625- 

631 
being  inmate  of,  176,  625-631 
definition  of,  156 
keeper  of,  157 

preventing  officer  entering,  160 
search  warrant  for  vagrant,  etc.,  in, 

483 

Disqualification 

of  justices,  539 

of  public  official  on  conviction,  830 

of  persons  convicted  of  fraud  upon  the 

Government,  101 
on  selling  or  agreeing  to  sell  public 

office,    103 

Distress.    See  Summary  conviction 
obstructing,  105-107 

Disturbance . 

meeting  for  public   worship,  etc.,  ol, 

132 
peace,  of  the,  170,  172,  176 

Divorce 

foreign,    validity    of,    as    defence    io 
bigamy,  251 
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Docmnent  of  title 

destruction  of,  fraudulent,  322 
goods,  to,  definition  of,  5 
land,  to,  definition  of,  6 
And  see  Foboeby;  Fbaud 

Dogs 

killing  or  injuring,  423 
theft  of,  308 
cruelty  to,  426,  427 

Drilling 

unlawful,  71,  72 

limit  of  time  for  prosecution  for,  000 

Driving 
furious,  causing  injury  by,  225 

Drugging 

defilement,  for  purpose  of,  143 
with     intent     to    commit     indictable 
offence,  220 

Duel 

challenging  to  fight  a,  73 

Duplicity 
in  summary  conviction,  545 

Duress.     See  Intimidation 

Dwelling.     See    Bubolabt;    Justifiga-  * 
TiON;  Mischief 

Dying  declaration 
as  evidence  in  homicide,  105- 190 

Election 

assault  or  battery  on  day  of,  234 
of  speedy  trial,  650 
by    juvenile    offender    charged    with 
theft,  650 

Blectric  light 
injury  to,  417 

criminal  breach  of  contract  to  supply, 
403 

Embezzlement 
statutory  theft  now  includes,  203 

Embracery 
offence  of,  118 

Endangering  life 
See  Mischief;  Woundinq 

Endorsement.    See  Wabbant 


England 

admiralty  of,  offences  within  jurisdic- 
tion of,  460 
criminal .  law    of,    application    of,    to 
British  Columbia,  16      . 
Manitoba,  16 
Ontario,  15 
trial     of     offence     against     Imperial 
statutes,  450 

Enquete 
See  Pbeliminabt  inqitibt 

Entry 

peaceable  on  land,  etc.,  45 

forcible,  on  land,  73,  74 

in  burglary  or  housebreaking,  defined, 

284 
of  dwelling  house  with  intent,  372 

Error 
proceedings  in,  abolished,  708 
See  Amendment 

Escape 

assisting     or     permitting,     conveying 

things  into  prison,  by,  129 
death     or    life    sentence,    of    person 
under,  110 

prisoner  of  war,  of,  124 
discharge  under  pretended  authority.  120 
from  custody,  after  conviction,  125 

before  conviction,   125 
imprisonment  or  recapture,  120 
permitting,  by  officer,  127,  128 
preventing,  c.  146,  ss.  33,  36,  37 

after  arrest,  37 
prison  breaking,  124 

attempt  at,  125 
punishment  of,  123 

Estreat.    See  Recognizance 

Every  one 
definition  of,  6 

Evidence 

of  child,  c.  146,  s.  1003 

of  confession,  515-522 

by  commission,  544,  782-784 

out  of  Canada,  783 
corroboration  of,  780-703 
fabrication  of,   115 

on  indictment.     See  Indictment  (ap- 
peal, evidence) 
intoxicating  liquor,  evidence  with  re- 
spect to,  144 

in  vicinity  of  public  work,  471 
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judicial  notice  of  order  in  council,  etc., 

892 
libel,  on  trial  for,  750 
preliminary  inquiry,  on.    See  Pbelim- 

INABT  INQUIBT 

previous  conviction,  evidence  of,  775 
provincial  law  of ^  application,  984 
summary    conviction    on.      See    Snic- 

MABT   CONVICTION 

witnesses.    See  Witnessbs 

books  of  Government  departments,  etc., 

982,   983 
Canada  Gazette,  notices,  etc.,  in,  979- 

983 
certified  copy,  883 

document  of  public  nature,  982,  893 
forged  instrument,  impounding  of,  984 
judicial  proceedings,  981,  983 
notarial  act  in  Quebec,  982 
official  document  of  Canada,  981-983 
of  proclamations,  979,  980 
circumstantial  evidence,  744 

ExcavationB 
leaving,  imguarded,  226 

Szceptions 
negativing^  in  summary  matters,  555 

Bzclusion 
of  public  from  court  room,  484,  553 

Excuse.    See  Justification 


Execution 

of   sentence   of   death. 
HENT    (capital) 


See   PuNiSH- 


Execution  of  process 

beyond  jurisdiction,  28 
erroneous  process,  etc.,  26 
iregular  process,  etc.,  29 
lawful  process,  26 
lawful  sentence,  26 
lawful   warrant,  26 
misconduct  with  respect  to,  104 

Experts 

evidence  of,  when  admissible,  768 
as  witnesses,  limit  to  number  of,  971 
medical  testimony  in  homicide,  203 

Explosion 
damage  by,  endangering  life,  409 


Explosiye 

attempt  to  cauise  dangerous  explosion 

with,  78 
attempt  to  destroy  propcfrty  with,  77 
bodily  injury  by,  221 
causing  dangerous  explosion,  77 
.  causing;  to  explode,  with  intent,  etc.,  222 
definition,  6 
making  or  having  for  unlawful  pur> 

pose,  78 
seizure  and  disposal  of,  478 
sending,  with  intent,  etc.,  222 
throwing  or  placing,  with  intent,  etc^ 

222 
dangerous  storing  of,  221 
consent  to  prosecution  for  making,  462 
detention  of  when  taken  under  search 

warrant,  478 

Extortion 

accusation  or  threats  of  accusation  of 

crime,  by,  364,  366 
document  executed  under  threats,  by, 

361 
menacing  demand  with  intent  to  steal, 

by,  363 
menacing  letter  demanding  property, 

by,  361 
by  public  officers,  96 
excessive    costs    charged    by    justices, 

619,  620 

Extra-judicial  oaths.     See  Oath;   Peb- 

JX7BT 

Fabricating  eTidence 

an  indictable  offence,  115 

conspiracy  to  bring  false  accusation, 

116 
indictment   for,   687 

False  accounting 

by  official  or  clerk,  339,  340 

False  affidavit.    See  Pebjitbt 

False  document.     See  Fobgebt 

False  news 

spreading,  when  damaging  to  public 
interest,  86 

false  letter  or  telegram,  sent  with  in- 
tent, 385,  386 

False  pretences 

locality  of  crime,  20 
by  conduct,  327 
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evidence,  327-337 

indictment  for,  687 

summary  trial  for  obtaining  property 

by,  626,  632 
definition  of,  75 
execution  of  valuable  security  obtained 

by,  336 
pretending  to  enclose  money  in  letter,. 

337 
punishment   of,  333 

False   trade   description 

defined,  280,  282,  284 
applying,  392-401 

Fees 

of  justices,  in  summary  matters,  618 
of  constables,  619 
of  witnesses,  619 

Felony 

compoimding,  119-121 
abobtion  of  distinction  between  feloiiy 
and  misdemeanour,  17 

Fisht 

other  than  prize-fight,  76 
prevention  of,  37,  38 
declining  further  conflict,   42 
when  an  affray,  72 
prize-fighting,  8,  75,  76 

Fine.    8ee  Punishment 

Fire 

injuries  by.    See  Misohiep 
threats   to    set    fire,    finding   sureties 
after,  589 

Fire-arm 

carrying  of,  by  disguised  person,  81 
impounding   and    destruction    of,   472 
pointing,  at  person,  81 
prosecutions,  limit  of  time  for,  900 
carrying  without  justification,  79,  80 
selling  to  minor,  80 
refusal  to  deliver  up  to  a  justice,  82 

Fixtures 

to  land  or  building,  stealing,  309 
indictment   against  tenant   for   steal- 
ing, 675 

Flogging.    Sea  Whifpino 


Food 

selling  unwholesome,  149 
adulteration  of,  150 

Force 

lawful  use  of,  assaulting  trespasser,  45 
correction  of  child,  pupil,  or  appren- 
tice, 45  . 
defence  of  dwelling,  43 
at  night,  44 

movable   property,   42,  43 
persons  under  protection,  42 
real  property,  44 
discipline  of  ship,  46 
executing  process,  etc.,  34 
preventing  breach  of  peace,  37 
escape,  36 

after  arrest,  37 
injury  to  person  or  property,  40 
self-defence,  41 
responsibility  for  excess  in  use  of,  47 

Forcible  detainer 

defined,  73 
evidence,  74 

Forcible  entry 

defined,  73 
restitution,  74 

Forcible  seizure 
of  person,  235 

Foreign  proceedings 
taking  evidence  required  in,  986-988 

Foreman.     See  Indictment   (jury) 

Forfeiture.     See  Punishment 

Forgery 

definition  of,  373 

document,  definition  of,'  279 

false,  definition  of,  280,  283 
corroboration,  384,  789 
exchequer  bill,  definition  of,  280 
paper,  definition  of,  280 
instruments,    materials    and    prepara- 
tions  for,   384 
punishment  of,  380,  382 
revenue  paper,  definition  of,  281 
trade  mark.     See  Foboeby  of  tbade 

MARKS 

uttering  forged  document,  379 
offences    resembling   forgery,   certified 
copy  of  document,  false,  389,  390 
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Forgery— Continued 

counterfeiting  government  mark  or 
brandy  387 

proclamation,  order,  etc.,  385 
seals,  certain,  385 
stamps,  387 

dividend  warrant,  issuing  false,  390 

executing     document     without     au- 
thority,   386 

obtaining  property  by  forged  instru- 
ment, 386 

public  funds,  false  entry  in  books  re- 
lating to,  390 

register    of    births,    etc.,    falsifying, 
388,  389 

telegram,  sending  false,  386 
sending  in  false  name,  385 

Forgery  of  trade  marks  and  fraudulent 
marking  of  merchandise 

applying  trade   marks  to  goods,  284, 

392 
bottles  with  trade  mark,  using  or  tra- 
fficking in,  397 
costs,  payment  of.  833 
defacing  or  removing  trade  mark,  397 
defence,  c.  146,  400 

where  offender  is  servant,  401 
definitions,  covering,  279 

false  name  or  initials,  280 

false  trade  descriptions,  280,  284 

forgery,   391 

goods,  281 

name,  281 

person,  etc.,  281 

trade  mark,  281 

trade  description,  281,  283 

watch,  282 
exception,  as  to  trade  descriptions  be- 
before  May  22.   1888,  284 
foreign  goods,  marks  on,  400 
forfeiture  of  thing,  399 
forgerv  of  trade  mark,  definition  of, 
391 

punishment  of,  396 
limitation  of  time  for  prosecution,  899 
punishment,  399 

re-imbursement  of  innocent  party,  833 
royal  warrant,  etc.,  falsely  claiming  to 

hold,  399 
seizure  under  search  warrant,  478 
selling  goods   falsely  marked,   307 
watch  cases,  words  and  marks  on,  282 

Former  conviction 

proof  of,  775,   776,  975 
cross-examination  of  witness  as  to,  975 


Forma 

certificate  of  dismissal  of  information^ 

936 
certificate  of  indictment,  959 
certificate  on  dismissal  upon  summary 

tnal,   954 
certificate  of  non-payment   of  appeal 

costs,  949 
certificate  of  execution  of  death  sen- 
tence, 063 
certificate  of  non-appearance  on  recog- 
nizance, 964 
challenge  to  array,  962 
challenge  to  poll,  962 
complaint   to  bind   over  to   keep  the 
peace,  945 
.    conviction  for  penalty,  929,  930 

conviction  on  summary  trial,  952,  053 
conviction  with  imprisonment,  931 
conviction  of  juvenile  offender  on  sum- 
mary trial,  955 
conviction  for  contempt,  915 
deposition  of  witness,  920 
endorsement  of  warrant  of  arrest  for 

another  county,  912 
endorsement  of  warrant  of  distress  for 

another  county,  945 
indictment,  958 
indictment,  certificate  of,  959 
information  for  search  warrant,  007 
information  for  indictable  offence,  909 
order  dismissing  information,  935 
order  of  justice  on  complaint,  934 
order  for  payment  of  money.  932,  933 
order  discharging  witness,  926 
record  on  speedy  trial,  956 
search   warrant,  908 

information,  907 
receipt  for*  prisoner.  913,  928 
recosnizance  of  bail  on  adjournment, 

919 
recognizance      of      prosecutor      where 

charge  dismissed,  922 
recognizance  to  prosecute,  923,  924 
recognizance  to  irive  evidence,  924,  025 
recognizance  of  bail.  927 
recognizance  to  keep  the  peace,  946 
recognizance  to  proceed  with  appeal, 

948 
recognizance,  certificate  of  non-appear- 
ance on,  964 
remand,  warrant  of,  919 
return  to  warrant  of  distress.  941 
return  by  justices  of  convictions,  965 
statement  of  accused,  921 
subpoma  or  summons  to  witness,  914 
summons  for  indictable  offence,  910 
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warrant  of  arrest   for  indictable   of- 
fence, 910 

warrant  of  arrest  for  Admiralty  of- 
fence, 900 

warrant  of  arrest  on  default  to  sum- 
mons, 911 

warrant  of  arrest  for  witness,  914,  916, 
917,  918 

warrant  to  arrest  witness  for  speedy 
trial,  957 

warrant  to  arrest  person  indicted,  960 

warrant  of  commitment,  023 

warrant  for  committal  of  witness,  918 

warrant  of  commitment  of  person  in- 
dicted, 960 

warrant  of  commitment  in  default  of 
sureties  to  keep  the  peace,  047 

warrant  of  commitment  upon  convic- 
tion for  penalty,  939 

warrant   of   commitment   on  justice's 
order,  940 

warrant  of  commitment  for  want  of 
distress,  942,  944 

warrant    of    commitment    for    appeal 
costs,  951 

warrant  committing  witness  for  refus- 
al to  give  recognizance,  925 

warrant  of  deliverance  on  taking  bail, 
928 

warrant  of  detention  of  person   in- 
dicted, 961 

warrant  of  distress  for  costs  on  dis- 
missal, 943 

warrant  of  distress  upon  justice's  or- 
der, 938 

warrant  of  distress,   endorsement  for 
another  county,  945 

warrant  of  distress  for  appeal  costs, 
950 

warrant  of  distress  on  conviction,  936 

warrant  of  remand,  919 

warrant  to  search,  908 

warrant,     endorsement     for     another 
county,  912 

warrant  to  convey  to  another  county, 
912 

witness,  commitment  for  refusing  re- 
cognizance, 925 

witness,  order  discharging,  926 

witness,  deposition  of,  920 

witness,   warrant   of   arrest  for,   914, 
916,  917,  918 

witness   on   sneedy   trial,   warrant   of 

arrest,  957 
,  witness,  subpcena  or  summons  for,  914 


Forms — Continued 

witness,    commitment    for    contempt, 

916 
writ  of  fieri  facias,  964 

Fortune  telling 
offences  relating  to,  353 

Fraud 

and  fraudulent  dealing  with  property, 
books,  etc.,  of  corporation,  falsi- 
fying, 339 

by  clerk,  341 

to  defVaud  creditors,  343 
cheating  at  play,  352 
consignee,  fraud  on,  346,  347 
conspiracy  to  defraud,  354 
creditors,  fraud  on,  342,  343 
deeds,  concealing,  343 
encumbrances,  concealing,  343 
fortime  telling,  353 
gold,  unlawful  sale  of,  345 
gold  mine,  fraud  by  lessee  of,  345 
hypothecation,  fraudulent,  422 
marine  stores,  old,  unlawful  dealing  in, 

348 
military  and  militia  clothing,  etc.,  re- 
ceiving from  soldiers,  351 
naval    clothing,    etc.,    receiving    from 

seamen,  281,  352 
pedigree,  falsifying,  343 
prospectus,  false,  343 
public    stores,    marks    on,    tampering 
with,  349 

possession,  unlawful,  or,  350 
sale,  unlawful,  of,  350 

search  for,  351 
quartz,  gold,  unlawful  sale  of,  345 
receipt,  false,  for  goods,  346,  347 

under  Bank  Act,  347 
registration  of  title,  fraudulent,  344 
return,  false,  by  public  officer,  342 
sale,  fraudulent,  344 
seaman's  property,  receiving,  281,  352 
seizure  of  land  under  execution,  fraud- 
ulent, 344 
silver,  unlawful  sale  of,  345 
silver  mine,  fraud  by  lessee  of,  345 
ticket,  obtaining  passage  by  false,  339 
trader  failing  to  keep  accounts,  342 
wreck,  sale  of,  without  title,  347,  348 

secreting,  348 
upon  the  Government  contractor,  sub- 
scribing to  election  fund,  100 

withdrawal  of  tender  of,  corrupt,  98, 
99 
definitions,  95 
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public  officer,  gift  to,  99,  100 

undue  influence  of,  98 
pimishment,   98 

if  value  exceeds  $1,000,  100 

disqualification,  101 

settlement  of  claim,  reward  for,  99 

Fraudulent  marking  of  merchandise.  See 

FOBOEBT  OF  TRADE  HABKB 

Frequenting 

disorderly  house,  170,  175 
bucket-shops,  162 

Furious  driving 
injury  by,  226 

Further  detention 
power  to  order  on  habeas  corpus,  871 

Gambling 
in  public  conveyance,  162 

Gaming 

in  stocks  and  merchandise,  160 
frequenting   place   for,    162 

Gaming    house.      See    also    Dibobderly 

HOUSE 

definition  of,  151 

examination  of  person  arrested  in,  482 

keeper  of,   157,   162 

playing  or  looking  on  in,  159 

search,  arrest,  and  seizure  in,  481 

statutory  presumptions,  778 

Gaspe 

offences  in  district  of,  458 

Gold 

mine,  fraud  by  lessee  of,  345 

mined  or  quartz,  search  warrant  for,  479 

unlawful  sale  of,  345 

Good  behaviour 

finding  sureties  for,  588,  589,  844 

Goyemment  employee 
bribery  of,  96-104 

Grand   jury.     See   Indictment,   pboce- 

DUBE    BY 

Grievous  bodily  harm.     See   Assault  > 
Wounding 


Guardian 

seducing,  procuring  defilement  of  ward, 

141,  142 
includes  person  having  custody.  130, 179 
duty  of   to   provide   necessaries,   181, 

183,  184 

Gun.     See  Fibe-abm 

Habeas  corpus 

procedure  by,  820-828 
dispensed  with  for  bringing  up   pris- 
oner for  trial,  742 
ordering   further  detention  on,  871 
certiorari  in  aid  of,  822 

Handwriting 
disputed,  proof  by  comparison,  971 

Hard  labour.    See  Punishment 

Highway 

obstructing,  indictments  for,  148,  149 
vagrancy  offences,  169-178 

Holes 
in  ice,  leaving  unguarded,  226 

Holiday 

defined,  497 

issue    and    execution    of    warrant    of 

arrest  on,  497 
verdict  on,  759 
validity  of  certain  proceedings  on,  759 

Homicide 

acceleration  of  death,  192 

culpable,  definition  of,  190 

death,  within  a  year  and  a  day,  191 

freight,  by,  192 

by  influencing  the  mind,  192 

injury,  the  treatment  of  which  bringn 

death,   192 
manslaughter,  when  homicide  is,  205, 

207 
murder,  when  homicide  is,  193,  204 
preventible  death,  192 
time  of   death,   191 
consent  to,  ineffective,  47 
by  misadventure,  189 
in  self-defence,  40-46 
killing  unborn  child,  246 
procuring  death  by  false  evidence,  191 

House 

breaking    into,    etc.     See    Bubqlabt; 
Housebbeakino 
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House — Continued 
injury  to.    See  Mischief 
riotous  injury  to.    See  Riot 

Housebreaking 

offence  of,  279,  370-372 

breaking  shop,  371 

being  found  armed,  with  intent,  372 

having  instruments  of  housebreaking, 
372 

pimishment  after  conviction  for  indict- 
able offence,  373 

Souse  of  ill-fame 

being  keeper  or  inmate  of,  170,  173, 

176 
frequenting,  170,  175,  176 
person  supported  by  prostitution,  170 
summary  trial,   176,  625,  630 
summary  conviction,  170,  173,  176 
enticing  women  to,  etc.,  143 
search  warrant  for  women  in,  480 

Husband  and  wife.  See  Mabbied  woman 

Idiot.    See  Insanitt 

Ignorance 
of  law,  no  excuse  for  crime,  25 

Imperial  Act 

trial  of  offence  against,  459 
proof  of  statute,  979 

Impounding 

forged  documents,  633 
fire-arms,  472 

Imprisonment.    See  Punishment 

Incest 
offence  of,  133 

Incitement 

of  Indians  to  breach  of  peace,  76 

to  offence,  48,  51,  77 

to  mutiny,  62 

of  soldiers  or  sailors  to  desert,  52,  53 

of  militiamen  to  desert,  63 

Incriminating  answers.    See  Witnesses 

* 

Indecency 

act  of,  in  public  place,  134 

act  of,  gross,  between  males,  135 

book,  indecent,  135 

04 — CBIM.  CODE. 


Indecency— Continued 

indecent  assault,  231-233 

exhibition,  indecent,   in   public   place, 

169,  172,  176 
play,  etc.,  indecent,  137 
posting  indecent  letter,  etc.,  138 

Indian 

inciting,  to  riotous  act  or  breach  of 
peace,  77 
to  indictable  offeiice,  77 
woman,  prostitution  of,  146 

Indictable  offence 

trial  of,  by  indictment.     See  Indict- 
ment,  PBOCEDUBE   BT 

juvenile    offenders.      See    Juvenile 

OFFENDEBS 

speedy.    See  Speedy  tbial 
summary.     See  Summaby  tbial 

Indictment,  procedure  by 

amendment  of  count,  704 
and  on  application  of  accused,  706 
of  indictment,  704,  708 
adjournment   if   accused   prejudiced, 

705 
endorsement  of  amendment  on  re- 
cord, 706 
appeal,  case  reserved,  refusal  of,  803, 
804 
conviction  in  trade  conspiracy,  from, 

797 
dissenting  judge,  797 
evidence  for  court  of,  805 
from  verdict  or  judgment,  797 
police  magistrate,  from  sentences  of, 

797 
powers  of  court  of,  805-809 
Privy  Council,  none  to,  818 
sentence  of  police  magistrate,  from, 

797 
Supreme  Court,  to,  797,  814 
suspension  of  sentence  in  case  of,  813 
arraignment,    742 
arrest  of  judgment,  794,  796 
bench   warrant   and   certificate,   699 
warrant  by  justice  on  certificate,  699 
committal  or  bail,  699,  700 
if  accused  in  gaol,  700 
copies  of  dociunents,  right  of  accused 
to,  707 
in  case  of  treason,  708 
conviction  on  indictment,  725,  751,  759, 

793,  796 
coroner's    inquisition,    no    one    to    be 
tried  upon,  741 
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Indictment,  procedure  by — Continued 
corporation,    indictment    against,    ap- 
pearance by  attorney,  726 
certiorari,  etc.,  not  required,  728 
judgment  against,  720 
notice  to  corporation,  728 
trial  in  default  of  appearance,  728, 
729 
error,  no  proceedings  in,  798 
evidence,  corroboration  of,  of  child  not 
under  oath,  792 
two   witnesses    required   in   certain 

cases,  789 
on  trial,  admission  by  accused,  773 

child,  age  of,  777 
child-murder,  777 
counterfeit  coin,  774 
counterfeit    money,    advertising   of, 

775 
fraudulent   marks   on   merchandise, 

780 
gaming,  778 
previous  conviction,  776 

for  receiving  stolen  goods,  781 
previous  trial,  in  case  of  perjury,  774 
property  in  cattle  or  timber,  779 
public  stores,  case  relating  to,  780 
receiving  stolen  goods,  780 

previous  conviction  for,  781 
stealing  ores  or  minerals,  779 
taken  apart  from  trial,  by  commission, 

782-784 
depositions  taken  by  commission,  784 
taken  on  preliminary  inquiry,  784- 
788 
statement  by  accused  before  justice, 
788 
indictment,  accessory  after  the  fact, 
against,  675 
amendment  of,  704,  708 
adjournment  if  accused  prejudiced, 

705 
endorsement  of,  on  record,  706 
counts   of,    alternative   charging  of 
offences,  680,  706 
amendment  of,  704 

on  application  of  accused,  706 
division  of,  by  order  of  court,  706 
form  and  contents  of,  676-680 
immaterial  averments  in,  680,  686, 

687 
joinder  of,  681 
for    several    thefts    committed 
within  six  months,  682 
quashing  of,  690,  695 
separate  trial  of  each  count,  681, 
682 


Indictment,  procedure  by — Continued 

finding  of,  by  grand  jury,  729 

form  of,  674 
local  description  in,  673 
parchment  not  necessary  for,  673 
particulars  of  charges,  685,  .686 
post  office  employee,  against,  675 
preferring,  by  any  one,  by  order  of 
court,  694 
attorney-general,   694 
crown  counsel,  694 
person  bound  over  to  prosecute, 

690 
order  of  judge,  for  perjury,  689 
pretending  to  enclose  money  for,  674 
previous  conviction,  charging,  676 
property,  laying  of,  in  amendment 
of,  at  trial,  706 
corporation,  of,  688 
crown,  in  the,  if  no  owner  proved, 

706 
joint  owners,  of,  687 
leased,  675 
ores  or  minerals,  688 
owner  not  proved,  706 
oysters,  688 

post  letter,  letter  bag,  etc.,  689 
postage  stamps,  etc.,  688 
public  officer,  in  possession  of,  687 
public  officer,  stolen  by,  688 
turnpike  trustees,  of,  687 
receivers,  against,  675 
statements  in,  673,  674 
theft  by  tenant  or  lodger,  for,  675 
treason,  for,  675 
venue,  statement  of,  in,  673 
inspection  of  documents,  right  of  ac> 
cused  to,  706,  707 
in  case  of  treason,  708 
jury,  de  ventre  inspiciendo,  abolition 

of,  796 
grand  jury,  number  required  to  find 
true  bill,  729 
objections  to  constitution  of,  711 
witnesses  before,  swearing  of,  697 
fees   for,   699 
name  of,  endorsed  on  indictment, 

697 
names    of,    submitted    to    grand 

jury,  698,  699 
additional  by  order  of  judge,  699 
petit  jury,  adjournment,   during,  749 
calling  the  panel  of,  732-734 
challenges,  joining  or  serving  in,  741 
for  cause,  740 
trial  of,  735 
peremptory,  by  accused,  738,  739 
by  Crown,  739 


[Xndex] 


Criminal  Code. 


1011 


Indictment,  procedure  by — Ck)ntinued 

form  of,  740 

mixed  jury,  in  case  of,  740 
to  the  array,  c.  146,  731 
jury,   de   medietate   lingufe,   abolition 

of,  730 
jury,   discharge   of,  where   imable   to 
agree,  757 
fire,  light,  and  refreshments  for,  749 
mixed,  in  Manitoba,  730 

in  Quebec,  730 
refreshments   for,   749 
retiring  to  consider  verdict,  751 
second  trial  by  same  jury,  735 
talesmen,  741 

fire  and  refreshments  for,  749 
view  by,  754 
new  trial,  bail  in  case  of,  814 
leave  for,  809 

order  of  Minister  of  Justice  for,  813 
suspension  of  sentence  in  case  of,  813 
objections  formal,  before  plea,  708 

to  constitution  of  grand  jury,  711 
place  of  trial,  change  of  venue,  700 
in  Quebec,  703 
removal  of  prisoner  to,  700,  702 
transmission  of  record,  702 
within  province,  703 
exception  as  to   newspaper  libel, 
703 
pleas,  abatement,  in,  not  allowed,  711 
attorney,  by,  716 
guilty.  713 
not  guilty,  713,  717 
after  special  pleas  disposed  of,  717 
delay   in   prosecution   after    (On- 
tario), 716 
refusal  to  plead,  713 
special,  autrefois  acquit  or  convict, 

717 
evidence    of   identity    of   charges, 

721 
murder  or  manslaughter,  in  case 

of,  721 
pleaded  together,  717 
similarity,  but  with  aggravation, 

721 
statement  as  to,  717 
trial  of  issue  on  plea  of,  720 
in  libel  cases,  justification,  721,  724 
publication  authorized  by  legisla- 
ture, 724,  725 
pardon,    with    autrefois    acquit    or 

convict,    717 
time  for,  714 

in  Ontario,  716 
record,   acquittal   or   conviction,  form 
of,  725 


Indictment,  procedure  by — Continued 

amendment,  in  case  of,  form  of,  726 
removal  of  prisoner  to  place  of  trial, 

700 
reserve  of  question  of  law'  for  Court 

of  Appeal,  799 
refusal  of,  and  appeal  upon,  803,  804 
suspension   of  sentence  in  case   of, 

799,  813 
reversal     of     judgment,     insufficient 

grounds  for,  796 
sentence,  carrying  out  of,  when  venue 

changed,  793 
justified  by  any  count,  793 
question    before,    793 
suspended,  discharge  upon,  852 

in  case  of  appeal,  794,  813 
trial,  address  of  counsel,  745 
adjournment,  748 
attempt  charged,  full  offence  proved, 

751 
coinage  offence,  destruction  of  coun* 

feit  coin,  753 
defence,  case  for,  745 
full  defence,  right  to,  742 
holiday,  validity  of  proceedings  on, 

759 
insanity  of  accused,  at  time  of  dis- 
charge if  no  prosecution,  764 

of  offence,  763 

of  trial,  763 

of  person  imprisoned,  764 

custody  of  insane  person,  764 
libel,  defence  in  case  of,  750 
murder      charged,      manslaughter 

prove4,  751 

concealing  birth  proved,  752 
offence  charged,  attempt  proved,  750 

part  only  proved,  751 
polygamy,  in  case  of,  760 
power  of  court  under  former  prac- 
tice saved,  763 
presence  of  accused,  744 
previous  conviction  charged,  760,  761 
receivers,  joint,  753 
reservation    of    question    raised    at 

tnal,  453 
stay  of  proceedings,  760 
stealing  cattle  charged,  fraud  proved, 

753 
summing  up  by  prosecutor,  745 
Sunday,  validity  of  proceedings  on, 

759 
view  by  jury,  754 
venue,  change  of,  700 

in  Quebec,  703 
statement  of,  in  indictment,  673 
verdict,  defects  cured  by,  796 


1012 


Criminal  Code. 


[Index] 


Indictment,  procedure  by — Continued 

impeachment  of,  .796 
libel,  in  case  of,  753 
witnesses,  attendance  of,  765-772 
out  of-  jurisdiction,  772 
prisoners,  772,  773 

Infant.    See  Child 

Informality.    See  Defects 

Information 

included  by  the  word  "indictment,"  6 
in    summary    convictions.     See    Sum- 
mary  CONVICTIONS 

for    warrant.     See    Pbeliminary    in- 
QUIBT   (warrant) 

Injury 

bodily,  216 

to  property.    See  Mischief 

Insanity 

defence  of.     See  Indictment    (proce- 
dure by) 
defilement  of  insane  person,  145 
excuse  for  crime,  when,  22 
presumption  against,  22 

Insulting  language 
using,  by  loiterer  on  street,  170 

Insurance 
proofs  of  loss  may  be  under  oath,  985 

Intent 

a  constituent  of  crime,  54,  55 
doctrine  of  mens  rea,  54 
distinction  between  and  motive,  55 

Interpreter 

swearing  witness  through,  976 

Intimidation  or  threats 

carnal  connection  by,  143 
of   legislature,   61 

threat  to  accuse  of  certain  crimes,  for 
extortion,  364-366 
to  bum  or  destroy,  414 
to  compel  doing  or  abstaining  from 
act,   c.    146,   405 
trial  for,  452 
to  compel  execution  of  document,  361 
to   injure   cattle,   424 
to  murder,  212 

to    obtain    property    by    menacing 
letter,  361 
with  intent  to  steal,  363 
prevent  bidding  for  public  lands,  405 


Intimidation  or  threats — Continued 

traffic    in    produce,    etc.,    406 
work  by  seamen  or  ship  labourers, 

407 
working  at  trade,  406 
threat  to  publish  libel,  274 

Intoxicating  liquor 
conveyed  on  board  His  Majesty's  ship, 
90 
arrest  of  offender,  490 
search  for,  480 
definition  of,  6 

evidence  with  respect  to,  144 
in  vicinity  of  public  work.    See  Public 

WORK 

Irregularity.    See  Defects 

Joinder 

of  counts  in  indictment,  681 
of  persons  in  one  indictment,  682 
of  accessory  after  the  fact  with  prin- 
cipal, 675 
of  receiver  with  principal,  675 

Judgment 

motion  in  arrest  of,  796 
satisfying,  effect  of,  851 

Judicial  notice 

Acts  and  ordinances,  978,  979 
orders  in  council,  proclamations,  etc., 
892 

Jurisdiction 

admiralty  of  England,  460 

clerk  of  the  peace,  Montreal,  466 

court,  other  than  superior,  453,  454 

of  superior  court,  453 

exceeding,   by  justice   or   stipendiary, 

893 
generally,  451 
magistrate  with  power  of  two  justices, 

465 
offence  between  jurisdictions,  etc.,  455 

Gasp6,  in  district  of,  458 

Ontario,  north  of,  458 
in  unorganized  parts  of,  423 

Quebec,  north  of,  458 
prize-fights,  as  to,  466 
superior  court,  453 

Jury 

corruption  of  juryman,  117 
trial  by.    See  Indictment  (procedure 
by) 
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Justice 

misleading,  108-123 
obstructing,  61 

Justice  of  the  peace 

definition  of,  6 

as  to  juvenile  offenders,  647 
exceeding  jurisdiction,  893 

See  also  Juvenile  offendebs;  Pbe- 

LIMINABY      INVEBTIOATION;       SUM- 
MARY CONVICTIONS 

Justification  or  excuse 

arrest,  lawful.    See  Abbest 
assault  with  insult,  prevention  of,  42 
assertion  of  right  to  house  or  land,  45 
breach  of  peace,  prevention  of,  37 
child  between  seven  and  fourteen,  21 

under  seven,  21 
common  law  rule,   20 
compulsion,  by  threats,  25 

of  wife,  25 
correction  of  child,  pupil,  or  apprentice, 

45 
defence  of  dwelling  house,  43 

at  night,  44 

of   movable   property   against   tres- 
passer, 42 

with  claim  of  right,  43 
without  claim  of  right,  40 

person  imder  protection,  42 

real  property,  44 
discipline  on  ship,  maintenance  of,  46 
escape,  prevention  of,  d6,  37 

after  arrest,  prevention  of,  37 
execution  of  process,  etc.    See  Execu- 
tion 
force,  lawful  use  of.     See  Force 
insanity,  22 

obedience  to  de  facto  law,  47 
rescue,  prevention  of,  37 
riot,  suppression  of.    See  Riot 
self-defence  against  assault   with  in- 
insult,  42 

provoked  assault,  41 

unprovoked  assault,  40 
surgical  operation,  46 

Juvenile  offenders 

separate  trial  of,  484 
trial  of,  for  certain  indictable  offences, 
appearance  of  accused,  649 
application  of  provisions,  648 
common  gaol,  definition  of,  647 
conviction,  bar  to  further  criminal 
proceedings,  652 
defects  in,  874 
filing  of,  652 
form  of,  651 


Juvenile  offenders — Continued 

cost,  certified  by  justices,  654 

limit  of  amount  of,  654 

payment  of,  653,   654 
decision  of  justices  not  to  try,  649 
discharge  of  accused,  651 

certificate  of,  651 
bar  to  further  criminal  proceed- 
ing, 652 
election  of  trial  by  jury,  650 

statement  of,  in  warrant  of  com- 
mitment, 650 
filing  of  record,  652 
jurisdiction,    648 
jury,  election  of  trial  by,  650 
justices,  definition  of,  647 
offences  triable,  648 
penalty,  payment  of,  653 
reformatory  in  Ontario,  649 
remand,  649 

restitution  of  property,  652 
summary  conviction  not  prevented, 

649 
sureties  for  good  behaviour,  651 
witness,  recognizances  by,  650 

summons  to,  650 
service  of,   651 

warrant  for,  651 

Keeping  the  peace 

justices  assigned  for,  457 
finding  sureties  for,  588,  844 

Kidnapping 

offence   of,   235,  236 

King's  authority 
offences  against,  56-63 

Larceny 

at  common  law,  288 
And  see  Theft 

Lawful  excuse 

for  failure  to  provide  necessaries,  179, 

181 
for  possession,  in  stamp  counterfeiting 

cases,  387 

Lesser  offence 
conviction  for,  750,  751 

Letter 

unlawfully  opening,  304 
extortion  by  menacing,  361 
fraudulent,  posting,  138 
indecent,  sending,  138 
pretending  to  enclose  money  in,  337 
receiving  stolen,  326 
theft  of,  303,  304  . 
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Letter — Ck)ntinued 

theft  of  money,  etc.,  from,  303 
threatening  to  burn  or  destroy,  414 

injure  cattle,  424  . 

murder,  212 

Libel 

book,  reBponsibility  for  libel  in,  273 
definition  of,  262 
evidence  on  trial  for,  750 
extortion  by,  274 

justification  or  excuse  for  publication 
of  answer  to  inquiry,  272 
authorization  of  Parliament,  267 

plea  of,  724,  725 
challenge  upon,  266 
court  of  justice,  in,  266 
extract   from    parliamentary   paper, 

267 
fair  criticism,  271 

fair  report  of  proceedings  of  court, 
267 
of  Parliament,  267 
of  public  meeting,  270 
information  to  person  interested,  272 
invitation,  upon,  266 
petition  to  Parliament,  267 
redress  of  wrong,  to  obtain,  272 
refutation,  in,  266 
truth  and  public  benefit,  270,  274 
plea  of,  721 
newspaper,  responsibility  for  libel  in, 
273 
place  of  trial  of,  703 
publication  of,  266 
punishment  of,  274 

if  libel  known  to  be  false,  276 
seditious.     See  Sedition 
threatening  to  publish  unlawfully,  274 
verdict  in  case  of,  753 

Limitation  of  actions 

against  justice  for  recovery  of  moneys, 

905 
against  certain  offenders,  899-905 
against  officers  administering  law,  905 

Loaded  arms 

defined,  7 

unlawful  use  and  possession  of,  79-83 

Locality  of  crime 

jurisdiction  of  courts  as  to,  451 
special  provision  as  to  newspaper  libel, 
703 

Loiterer 

detention  of,  490 
at  night,  33,  490 


Loiterer— Continued 

in  public  place,  170,  172 
arrest,  without  warrant,  490 

Loose,  idle  or  disorderly  person 

definition  of,  169,  176 
search  warrant  for  concealed  vagrant, 
483 

Lotteries 

offences  relating   to,    165 
examination   of   person   arrested^  482 
search  for,  and  seizure  and  arrest,  481 

Magistrate 

definition  of,  as  to  summary  trial,  621 
duties  of,  in  case  of  riot.    See  Riot 
jurisdiction  of,  juvenile  offenders,  as 
to,  647 
prize-fight,  as  to,  466 
summary  conviction,  in,  542-544 
powers  of  enforcing  execution  of  pro- 
cess, 466 
order  in  court,  preserving,  466 
preliminary  inquiry,  as  to,  508 
two  justices,  465 


Malfeasance 
of  office,  95-104 

Malice.    See  Intent 

Malicious  damage.    See  Mischief 

Manitoba 

mixed  juries  in,  687 
habeas  corpus  in,  825 
criminal  law  of  England  in,  16 

Manslaughter 

definition  of,  207 

homicide  reduced  to,  by  provocation, 

205 
punishment  of,  213 
effect  of  previous  conviction  for  lesser 

offence,  207 
conviction   for,  bar  to   murder,   721 

Man-traps 
setting,  223 

Marriage 

abduction  with  intent  to  marry,  255 

bigamous.     See  Bigamt 

feigned,  253 

polygamous.     See  Poltoamt 

false  entry  of,  in  register,   388-390 
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Marriage — Continued 

solemnization  of,  by  unauthorized  per- 
son, 255 
limit   of   time   for   prosecution   for, 
899 

contrary  to  provincial  law,  255 

Married  woman 

accessory  after  the  fact,  when  not,  51 

compulsion  of,  25 

receiving  from  husband  goods  stolen 

by,  295 
theft  between  husband  and  wife,  295 

Master 

See  Sebvant 

Medal 

resembling  current  coin,  sale,  etc.,  of, 
437 

Medical  treatment 
criminal  liability  regarding,  185 

Menaces.    See  Intimidation 

Mens  rea.    See  Intent 

Merchandise  marks.     See  Trade  mabk 

MiUtary  law 

definition  of,  7 

protection  of  person  subject  to,  39 
army  offences,  enticing  to  desert,  62 
unlawfully  receiving  necessaries,  351 
arrest  of  deserter,  495 

Mine 

abandoned,   unguarded   excavation  at, 

226 
arson  at,  411 

fraud  by  lessee  of  gold,  418 
injury  to,  416 

Minister  of  Justice 
power  of,  to  grant  new  trial,  813 

Misappropriation.    See  Theft 

Mischief  and  other  injuries  to  property 

animal,  other  than  cattle,  423 
cruelty   to,  426,  427 

limit  of  time  for  prosecution  for, 
900 
arson,  411,  412 

attempt  to  commit,  413 
bank,  dyke,  etc.,  410 

with  danger  of  inundation,  409 
bridge,  viaduct,  or  aqueduct,  409 


Mischief  and  other  injuries  to  property 
— Continued. 

building,  by  tenant,  419,  420 

cattle,  410  \ 

attempt  to  injure,  423 

cruelty    to,   426,   427 

killing,  wounding,  etc.,  410 

threat  to  injure,  424 

transportation    of,    without    proper 
care,  428 
limit  of  time  for  prosecution  for, 

900 
obstructing  officer,  429 
limit    of*  time    for    prosecution 
for,  900 
search  of  premises,  429 
cock-pit,  keeping,  428 

limit  of  time  for  prosecution,  900 
dwelling,    by    explosion     endangering 

life,  409 
election  document,  418 
electric  line,  417 

explosion  endangering  life,  by,  409 
fence,  wall,  or  gate,  420 
firing  crops,  lumber,  etc.,  413,  414 

threats  of  firing  property,  414,  415 
fishery,  private,  410 
fiood-gate  or  sluice,  of  mill-pond,  re- 
servoir, etc.,  410 

navigable  river  or  canal,  410 

private  water,  410 
goods  in  process  of  manufacture,  410 
goods  in  warehouse  or  in  transit,  416 
grape  vine,  410 
harbour  bar,  419 
hop-bind,  41 0 

interest  of  offender  in  thing,  injured,  426 
justification,  absence  of,  426 
land  mark,  421 
letters,  etc.,  410,  411 
machine,  agricultural   or   manufactur- 
ing, 410 
mailable  matter,  411 
manufacture,  goods  in  process  of,  410 
marine  signals,  418  « 

mine,  416,  417 
oil  well,  416,  417 
property  generally,  411,  424 

by  night,  411 

limitation,  425 
raft,  boom,  etc.,  418 
railway,  endangering  it,  400 

endanger! ncr  property,  415 

goods  on,  injury  to,  416 

obstructing,  416 
ship,  casting  away  or  destroying,  417 
attempt  at,  418 

explosion  endangering  life,  409 
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Mischief  and  other  injttriefl  to  property 
— Continued. 

goods  on,  injury  to,  416 
with  intent  to  destroy  it,  410 
wrecked  or  in  distress,  and  goods  on, 
410 
impeding  saving  of,  418 
signal  or  mark  for  navigation,  410 
telegraph  or  telephone  line,  417 
tree  or  shrub,  410,  421 

injury  exceeding  $5,  410 
vegetables,  etc.,  422,  423 
warehoused    goods,    416 
wilful,  definition  of,  409 
wreck.     See  Ship 

Misconduct 

wilful,  causing  bodily  injury,  225 

Misdemeanour 

distinction     between     felony     and, 
abolished,  17 

Misdirection 

appeal  on  ground  of,  799,  805,  806 

Misprision  of  treason 
offence  of,  59 

Motive 
for  criminal  act,  55 

Municipal  corruption 

definition  of  municipality,  7 
offence  and  punishment,   101,   102 

Murder 

accessory  after  the  fact  to,  213 
attempt  to  commit,  209 
conspiracy  to  commit,  212 
counselling,   212 
definition  of,  193,  204 
letter  threatening,  212 
punishment  of,  208 

Mute 
taking  evidence  of  a,  971 

Mutiny 
inciting  to,  62 

Navy 

offences  relating  to  the,  62,  351,  352, 

495 
exemption  of,  from  criminal  law,  15 

Necessaries  of  life 

neglect  to  provide,  184 

by  master,  183 

by   parent,    180,   181 
by  person  in  charge  of  another,  179, 180 
duty  of  head  of  family,  181 


Necessaries  of  life — Continued 

non-support  of  wife,  181,  182 
surgicflu    or    medical     treatment    for 
child,  180 

Neglect 

endangering  the  public,  147,  224 
bodily  injury  from,  225 

Newspaper.    See  Libel 

New  trial.     See  Indictment    (proceed- 
ings on) 

Night 
arrest  at,  32 

defence  of  dwelling  at,  44 
definition  of,  7 
loitering  at,  32 
mischief  to  property  at,  411 

Night-walker 
as  a  vagrant,  169,  176 

Nolle  prosequi 
stay  of  proceedings  by,  717,  760 

Notice  of  action 

for    something    done    under    criminal 
law  statute,  863 

Nova  Scotia 
criminal  calendar  in,  465 
sentencing  convicted  criminals  in,  465 
courts  of,  5,  9 
habeas  corpus  in,  826 
estreat  of  recognizance  in,  864 

Nuisances 
common  nuisance  defined,  146 
which  are  criminal,  147-168 

Oaths  and  aflSrmations 

administration  of,  975 
administering  without  authority,  116 
information  upon.  492 
affirmation  instead  of  oath,  976 

Objection.     See  Iis1>ictment;   Summabt 

CONVICTION 

Obscenity.    See  Indecency 
Offensive  weapon.    See  Weapon 

Office 

corruption  in  obtaining,  95 

incapacity  for  holding,  for  fraud,  101, 
103 
I       making  interest  for.  for  reward,  103 
'       sale    of,    103 
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Officer.    See  Pubug  offices 

Official  secrets 
consent   required   for   prosecution  for 

disclosing,  461 
disclosing   or   obtaining   illegally,    56, 

63-65 

Ontario 

time  for  pleading  in,  716 

habeas  corpus  in,  827,  828 

Central  prison  and  Mercer  reforma- 
tory in,  843 

court  of  assize  in,  464 

court  of  general  sessions  in,  465 

criminal  law  of  England  in,  15 

High  Court  of  Justice  of,  practice  in, 
463 

Crown  Rules  in,  888 

north  of,  offence  committed,  458 

unorganized  parts  of,  offence  in,  457 

Ores 

theft  of,  from  mines,  312,  479,  688 
amendment  of  variance  at  trial,  706 

Other  criminal  acts 
when  relevant  as  evidence,  201 

Ownership 

owner  defined,  6 

stating,  in  indictment,  675,  687-689 

Pardon 

by  Crown,  848 

commutation  of  sentence  of  death,  85U 

form  and  effect  of,  848 

prerogative,  royal,  851 

undergoing  sentence,  equivalent  to,  850 

Parent.    See  Child 

Particulars 

of  count  in  indictment,  685,  686 

Parties 

to  offences,  47 

Partner 

theft  by,  of  partnership  property,  294 
innocent  partner  as  to  warehouse  re- 
ceipts offences,  347 

Peace  officer 

defined,  8^ 

neglect  by,  to  suppress  riot,  69 
neglect  to  aid  in  suppresning  riot,  70 
in  arresting  offenders,  105 


Peace  officer— Continued 

obstructing,    105,   624 

assault  of,  234 

disqualification  of,  by  interest,  476 

constable's  fees,  618,  619 

Peremptory  challenge 
of  juror,  738,  739 

Perjury 

definition  of,  108 

extra-judicial  proceeding  in,  115 

false  affidavit  out  of  province,  but  in 

Canada,  HI 
false  statement,  under  oath,  110 

not  under  oath,  115 
indictment  for,  by  order  of  judge,  689 
judical  proceeding,  in,  108,  109 
punishment  of,  111 
subornation  of,  109,  111 

Person  aggrieved 

appeal  by,  from  summary  conviction. 
590,  592 

Personation 

at  examinations,  338 

acknowledging    instrument     in     false 

name,  339 
owner  of  shares,  etc.,  338 
punishment  of,  337 

Pigeons 

killing  or  taking  unlawfully,  321 

Piracy 

by  the  law  of  nations,  87 

with   violence,   87 
not  fighting  pirates,  90 
piratical  acts,  88 

with  violence,  90 
at  common  law,  88 
slave  trading,  88 

Pistol 

carrying,  unlawfully,  79 

when  arrested  for  offence,  80 
with  intent  to  injure,  81 

certificate  for  carrying,  79 
return  of  certificates  granted,  897 

impounding  and  disposal  of,  472 

limit  of  time  for  prosecution,  900 

pointing  at  a  person,  81 

sale  to  minor,  80 

Place  of  trial 
changing,  700-703 
And  see  Locality  of  cbime 
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Pleas.   See  Indictment  (proceedings  on) 

Pocket  picking 
offence  of,  312 

Poison 

administering  with   intent  to  injure, 

221 
to  procure  abortion.    See  Abobtion 
poisoning  cattle,  423 

Polygamy 

evidence  on  trial  for,  750 
punishment  of,  254 

Pool  selling 
when  an  offence,  163 

Possession 

definition  of,  13 

of  stolen  property,  presumption  from, 

290 

Postal  offences 

stopping  the  mail  with  intent,  360 
postage  stamp  deemed  to  be  a  chattel, 

13 
theft  of  letter,  303,  304 
receiving  stolen  letter,  326 
indictments,  form  of,  688,  689 
pretending  to  enclose  money,  337 
indecent  or  fraudulent  matter,   138 

And  see  Letteb 

Post-mortem  examination 
in  homicide  cases,  194 

Postponement 
of  trial,  714 

Preliminary  inquiry 

address  by  counsel,  508 
justice  to  tell  accused  he  may  make 
statement,  514 
adjournment  of  hearing,  509 
for    variance    between    charge    and 
warrant,  504 
admission  by  accused,  515 
attendance  of  accused,  compelling,  486 
bail,  arrest  of  bailed  person  about  to 
abscond,  536 
on   appearance   before   justice   com- 
mitted  in  default   of   bail,   530 
form  of,  530 

binding  over  to   appear  at  court 
of  sessions,  531 
after  committal,  notice  to  justice  of 
application  for,  532 


Preliminary  inquiry — Continued 

order   of   judge   upon   application 
■      for,  631,  535 
transmission  of  record,  532 
warrant  of  deliverance,  531,  536 
remand  on,  511 
superior  court,  by,  532 
committal  of  accused  for  trial,  526 
confession  of  accused,  515 
costs,  524 

delivery  of  accused  to  prison,  536,  537 
depositions,  copies  of,  accused  entitled 
to,  527 
taking  of,  511-514,  522 
discharge  of  accused,  if  no  case,  522 
evidence,  depositions,  511-514,  522 
for  defence,  522 
for  prosecution,  511 

further,  after  defence,  509 
hearing  of  case,  503 

private,  if  justice  so  orders,  509 
place  of,  500 

powers  of  justice,  508,  509 
recognizances,  evidence,  to  give,   528, 
529 
prosecute,  to,  523 
in  case  of  committal,  524 
in  case  of  discharge,  528 
remand   of    accused 
verbal  remand  up  to  three  days,  509 
bail  on,  511 

if  offence  out  of  jurisdiction,  500,  501 
statement  of  accused,  514 
summons  for  accused,  form  of,  496 
information  or  complaint  for,  492 

hearing  of,  494 
irregularity  in,  504 
issue   of,   491,   494 
service  of,   496 

variance  between  charge  and,  504 
warrant  not  prevented  by,  498 
transmission  of  record,  529,  532 
warrant  for  accused,  backing  of,  499 
in   default   of   appearance   on   sum- 
mons,  497 
deserter,  for,  495 
execution  of,  497 
form  of,  496,  497 

for  offences  out  of  Canada,  495 
formalities  of,  497,  504 
information  or  complaint  for,  492 

hearing  of,  494 
issue  of,  391,  494 
summons  not  to  prevent,  497 
variance  between  charge  and,  504 
witnesses,  absconding,  warrant  for,  528 
defaulting,  506 
warrant  for,  507 
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Prelimiiuiry  inquiry — Continued 

recognizances  by,  to  give  evidence, 

528,  529 
refusing  to  give  evidence,  508 
subpoena  for,  out  of  province,  506, 

607 
summons  for,  505 
warrant  for,  505-507 

Resentment 
included  in  "indictment,"  6 

Preservation  of  life 

abandoning  child  under  two  years,  185 

bodily  harm  to  servant  or  apprentice, 
188 

dangerous  act,  duty  of  person  under- 
taking, 185 

dangerous  thing,  duty  of  person  in 
charge  of,  186 

necessaries,  duty  to  provide.  See 
Necessabies  of  life 

omission  dangerous  to  life,  duty  to 
avoid,  188 

suicide,  attempting  or  aiding,  214 

Preserving  order 
in  court,  466 

Presumption 
See  Evidence;  Justificatiow 

Previous  conviction 

evidence  of,  775 
indictment  charging,  760,  761 
as  defence,  where  substantially  same 

oflfence,  721 
plea,  of.     See  Iitdigtment    (procedure 

by) 

Principal 

accessory  may  be  tried  as,  47,  48 

Prison 
definition  of,  8 
And  see  Punishment 

Prison  breach.    See  Escape 

Private  prosecutor 

status  of,  523,  524,  671,  760 

Privy  Council 
appeals  to,  as  of  right,  abolished,  818 

Price-fight 

attending  or  promoting,  76 
challenge  and  training  for,  75 
definition  of,  8 


Prize-fight— Continued 

jurisdiction  as  to,  466 
leaving  Canada  to  engage  in,  76 
prevention  bf,  by  sheriff,  etc.,  473,  474 
principals  in,  75 

Probate 

procured  by  perjury,  or  forgery,  de- 
manding property  under,  .386 

Procedendo 

writ    not    required    on    discharge    of 
motion  to  quash,  891 

Proceu 
execution  of.    See  Execution 

Procuring.    See  Defilement 

Property 

definition  of,  8 

fraudulent  dealing  with,  339-354 
obtained  by  crime,  receiving,  324 
rights  of,  offences  against,  279  et  seq. 

definitions  relating  to,  279 
stolen.    See  Stolen  goods 
wilful  injury  to.    See  Mischief 

Prostitution.      See    also    Defilement; 
Bawdy-house 
support  by  avails  of,  170,  175,  176 
night  walker,  170,  173 

Protection 

of  justice,  order  on  certiorari,  893,  894 

Provincial  law 

marriage  contrary  to,  255 

of  evidence,  application  of,  984,  986 

Provocation 

as  excuse  for  assault,  41,  42 
as  reducing  murder  to  manslaughter, 
205 

Public 

excluding  from  court  room,  484 

Public  department 
definition  of,  8 

Public  meeting 

armed  attendance  at,  82,  83 
limit  of  time  for  prosecution,  899 
lying  in  wait  for  person  coming  from, 

83 
weapons  carried  at,  or  on  way  to,  82, 
83 
restitution  of,  472 
seizure  of,  472 
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Public  officer 

defined,  8 

frauds  upon  government  by,  96-103 
breach  of  trust  by,  101 
corruption  of,  96,  98 
definition,  8 
false  return  by,  342 
officer  de  facto,  12 
fraud  by,  98 
.    obstruction  of,  105 

refusing  to  deliver  up  property,  320 

theft  by,  300 

vexatious  actions  against,  904 

Public  place 

definition  of,  130 

Public  stores 

definition  of,  8 

fraudulent  dealings  with.     See  Fraud 
search  for,  by  peace  officer,  479 
evidence  in  cases  relating  to,  780 

Public  work 

preservation  of  peace  in  vicinity  of 
defects  in  proceedings,  894 
intoxicating  liquor  in  proclaimed  dis- 
trict 
conviction  of  offender,  470 
summary  convictions  procedure 
to  apply,  471 
destruction  of,  470 

if  owner  unknown,  470 
evidence  as  to,  471 
recovery  of  money  paid  for,  94 
sale  of,  93,  94 

nor  action  on  account  of,  94 
search  for,  469 
seizure  of,  469 

restitution,  if  no  violation,  471 
sumnfoning  owner  of,  470 
transfer,  etc.,  for,  94 
proclaimed  district,  91 
public  work,  definition  of,  91 
weapons   in   proiclaimed   district,  ar- 
rest for  carrying,  468 
carrying  of,  by  employee,  92 
confiscation  and  disposal  of,  468, 

469 
delivery  of,  to  commissioner,  92 
monthly  return  of,  c.  146,  s.  1136 
possession  of,  by  employee,  92 
receiving  or  concealing,  92 
return  of,  to  owner,  93 
right  of  entry  to  search  for,  468 
search  warrant  for.  468 
seizure  of,  if  not  delivered,  92,  468 


Public  worship 

disturbing,   132 
breaking  place  of,  367 

Publishing.     See  Indecenct;  Libel 

Punishment 
affidavits  in  mitigation  of,  793 
after  conviction  only,  820 
attainder,  abolition  of,  830 
capital 

arrest  of  execution  in  case  of  preg- 
nancy, 795 

commutation    of,   to    imprisonment, 
850 

confinement  of  prisoner  under  sen- 
tence, 846 

conviction  by  verdict  or  on  confes- 
sion, 845 

execution,  845-848 

reprieve,  846 
commutation  of  sentence,  849-854 
compensation,  pecuniary,  834-838 
corporal.     See  Whipping 
costs,  524,  833-836 
cumulative.     See  Impbisonmeitt 
degrees  in  punishment,  828 
disability,  101,  103,  830 
discretion  of  court  as  to  punishment, 

828,  829 
fines,  amount  of,  in  discretion  of  court, 
829 

application  of,  831-834 

recovery  of,  832,  901 

remission  of,  855 
flogging.    See  Whipping 
forfeiture,  833,  855,  901 
gaol.     See  Imprisonment 
hard  labour,  843 
imprisonment,  840-843 
liability  under  different  provisions,  18 
once  only  for  same  offence,  18 
recognizance  to  keep  the  peace,  844 
restitution  of  stolen  property.  838 
satisfying  judgment,  effect  of,  851 
second  ofTence,  punishment  for,  841 
suspended  sentence,  852-854 
whipping,  assault  upon  the  King,  for, 
61 

burglary,  when  armed,  for,  367 

carnal  knowledge  of  girl  under  14, 
242 
attempt  to  have,  for,  243 

choking  with  intent,  for,  220 

drugging  with  intent,  for,  220 

female  not  to  be  whipped,  845 

indecent  assault,  for,  230,  233 

infliction  of,  845 
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Quebec 

territory  north  of,  offence  in,  458 

Gasp6,  offences  in  district  of,  458 

mixed  juries  in,  730 

courts  in,  5,  9 

forfeiture  of  recognizance  in,  856,  868- 

870 
proving  notarial  acts  in,  982,  983 

Question  of  law 

appeal  by  reserved  case  on,  799-809 
statement  of  case  by  justices  on,  611- 
617 

Railway 

endangering  persons  on,  223,  224 
endangering  property  by  injury  to,  415 
mischief  to,  409 
obstructing  construction  or  traffic  of, 

416 
stealing  tickets,  307 
stealing  on,  315 

injuring  packages  in  custody  of,  416 
injury  to  teleeraph,  417 
gaming  on,  162 

Rape 

complaint  by  prosecutrix,  239 
evidence,  238-240 
attempt,  240 

carnal  knowledge  defined,  14 
aiding  and  abetting,   239 
attempt  to  commit,  240 
definition  of,  237 
punishment  for,  237 

Reasonable  doubt 

directing  jury  as  to,  810 

Receiver 

of  stolen  goods,  324-326 
when  offence  complete,  326 
after  restoration,  326 
recent  possession,  as  evidence,  325 
finding  other  stolen  property,  780,  781 
indictable  as  principal,  675 
trial  of  joint  receivers,  753 
summary  trial,  in  certain  cases,  625, 
638 

Recognisances 

arrest  of  accused  by  surety,  856 
bail  after  render,  856 
certiorari,  on,  859,  886-891 
coroner,  before,  501 
default  under,  858-863,  868 
discharge  of,  857,  867 


Recognisances — Continued 

enrolment  of,  864,  865,  867 
estreat  of,  on  default,  858-870 
non-appearance,  justification  of,  866 
in  Quebec  province,  special  provisions, 

856,  868-870 
to  keep  the  peace,  844 

Record.    See  Speedy  Tbial 

Recorder.    See  Summaby  Tbial 

Re-examination 
right  of,  747 

Religion 

offences  against,  130-132 
blasphemous  libel,  130 
obstructing-  divine  service,  l'31 
disturbing  public  worship,  132 

Remand.     See    Pbeliminaby    Enquiby; 
Summaby  Conviction 

Reply 
right  of,  745,  747 

Reprieve 

of  convict  under  sentence  of  death,  846 

Rescue 

force,  use  of,  to  prevent,  37 
punishment  of,  127,  128 

Reserved  case 

on  question  of  law,  799-809 

bail  pending,  813,  814 

reference  to  evidence,  805 

powers  of  Court  of  Appeal,  805,  806 

Res  gestae 

doctrine  of,  767 

Restitution 

on  conviction  for  forcible  entry,  74 
order  for,  on  summary  trial,  645 

on  trial  of  juvenile,  652 
of  stolen  property,  838 

Restraint  of  trade.    See  Tbade 

Returns 

of  recognizances  forfeited,  867 
as  to  juvenile  offenders  tried,  898 
as  to  weapons  detained  under  provi- 
sions respecting;  peace  in  vicinity 
of  public  works,  897 
by  justice  to  clerk  of  peace,  etc.,  895- 
898,  905 
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Review.    See  Appeal 

Revolyer 

unlawful  carrying  of,  79 
selling  to  minor,  80 
possession  of,  on  arrest,  80 
pointing  at  person,  81 

Reward 

taking  for  recovering  stolen  property, 

121 
advertising  for  return,  122 

Right 

color  of  right  as  defence  under  mischief 
clauses,  425,  426 

Right  of  reply 
party  entitled,  745,  747 

Right  to  begin 
party  entitled  to,  745 

Riot 

continuing  after  reading  of  B^iot  Act, 

69,  899 
duty    and    powers    of    officers    and 

others,  69 
damage  by  rioters,  70,  71 
definition  of,  67 

inciting  Indians  tor  riotous  conduct,  76 
punishment  for,  68 
Riot  Act,  reading  of,  68 
opposing  reading  of  Riot  Act,  69,  899 
suppression  of,  before  or  after  reading 

of  Riot  Act,  69 
indemnification,  for,  38,  39,  69 

Robbery 

armed,  358 

assault  with  intent  to  rob,  359 

when  armed  orr  with  another,  359 
definition  of,  367 
joint,  359 

mail,  stopping,  with  intent  to  rob,  360 
punishment  for,  359 
with  violence,  358 

Rules  of  court 

Parliament,  to  be  laid  before,  448 
power  to  make,  448 
Ontario,  in,  448 

Sacrilege 

breaking  place  of  worship,  367 


Saskatchewan 
criminal  law  applicable  to,  15 

Search 

right  of  search  on  arrest,  35 
of    betting-house    or    gambling-houBe, 
481,  482 
search  order,  481 
as  to  cruelty  to  animals  in  transit,  429 
for    liquor   near    His   Majesty's   ship, 
480 
.lottery,  481,  482 
'  public  stores,  479 
timber,  etc.,  480 
search    warrant,    disposal    of    things 
seized  under,  477,  et  seq. 
execution  of,  477  ' 
form  of,  477 

gold  or  silver  ore,  for,  479 
vagrant,  etc.,  for,  483 
woman  in  house  of  ill-fame,  480 
information  for,  474 
for  suspected  deserter,  495 
for  chattels.  474-478 
disqualification  « of    constable    from 
executing  in  certain  cases,  476 

Second  offence 
punishment  of,  438,  841 

Sedition 

conspiracy,  seditious,  85 
libel,  seditious,  85 

on  foreign  sovereign,  86 
oath  to  enfnige  in.  84 
words,  seditious,  85 

Sednction 

employee,  141 

girl  between  14  and  16  years,  138 
limit  of  time  for  prosecution  for,  809 
marriage,  under  promise  of,  140 

subsequent  marriage,  a  defence,  142 
passenger  on  vessel,  142 
corroboration,  789 
subsequent  marriage,  when  a  defence, 

142 
unchastity,  proof  of  previous,  138 
ward,  by  guardian,  130,  141 

subsequent  marriage,  no  defence,  142 

Seisurea  of  land 

fraudulent,  in  Quebec,  344 

Self-defence.     See  Justifigation 

Sentence.    See  also  PimiSHMEirT 
execution  of.    See  Execution 
undergoing,  equivalent  to  pardon,  850 
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Senrant 

bodily  harm  tor,  188 
theft  bj.    See  Theft 
when  exempt  from  trade  mark  offence, 
401 

Service.    See  Appeal;  Summons;  Wab^ 

BANT 

Shares 

obtaining  transfer  of,  by  personation, 
338 

Ship 

casting  away  or  causing  loss  of,  417 

attempt  at,  418 
injury  to.    See  Mischief 
shooting  at  His  Majesty's,  etc.,  219 
unseaworthy  ship  sending  to  sea,  227 

taking  to  sea,  227 
consent  to  prosecution,  462 
.wreck.     See'  Mischief 
making  revolt  in,  88 
seduction  of  female  passenger  by  em^ 

ployee,  142 
stealing  steamboat  tickets,  307 
stealing  from,  314 
preventing  saving  of  life  at  shipwreck, 

315 
shipwrecked  person  defined,  4 

Shooting 

with  intent  to  do  grievous  bodily  harm, 

216 
with  intent  to  murder,  209 
public  officer,  219 
at  Government  vessel,  219 

Shop-breaking 
offence  of,  371 

Similar  offences 

evidence  of,  when  admissible,  201,  769 

Sodomy.    See  Bugoeby 

Soliciting 

by  common  prostitute,  170 

Special  pleas 
limitation  of,  717 

Speedy  trial  of  indictable  offences 

acquittal,  665 

power  of  judge  as  to,  669 
adjournment,  670 
amendment,  porwers  of,  671 
application    of    provisions,    regarding, 
655 


Speedy  trial  of  indictable  offences — Con. 

arraignment,  659 

bail,  if  trial  by  judge,  670 

if  trial  by  jury,  670 
charge,  bringing  fresh,  668 
clerk  of  the  peace,  definition  of,  656 
committal,  658 

notice  of,  by  sheriff,  658 
consent  of  accused,  658,  659 

after  committal  for  summary  trial, 
665 

of  persons  jointly  accused,  664 
continuance  before  another  judge,  665 
conviction,  665 

power  of  judge  as  to,  669 
definitions,  655 
discharge,  665,  666 
election  of  trial  by  jury,  662 

by  persons  jointly  accused,  664 

second,  662 

after  committal  for  summary  trial, 
665 
guilty,  plea  of,  659,  660 
judge  a  court  of  record,  657 
not  guilty,  plea  of,  665 
offences  triable,  658 
recognizances  to  prosecute  or  give  evi- 

dence,  671,  672 
record,  657 
sentence,  660,  665 

trial  if  accused  pleads  not  guilty,  665 
witnesses    attendance    of,    throughout 
trial,  672 

contempt  by,  672 

recognizances  by,  671,  672 

warrant  for,  672 

Spring-guna 
setting  man-traps  and,  223 

Stamps 
counterfeiting,  387 

Standing  aside 
directing  a  juror  to  stand  b^;  738 

Stated  case 

by  justices,  611-617 

on  case  reserved  for  Court  of  Appeal, 

798 
on  leave  to  appeal  to  Court  of  Appeal, 

804,  805 

Statement 
of    accused    on    preliminary    enquiry, 

514,  788 
prisoner  entitled  at  trial  to  make,  748 
evidence  of  contradictory,  973,  974 
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Statutes 

judicial  notice  of^  978 
Imperial,  offences  against,  459 
of  Canada,  wilful  disobedience  of,  103 
of  Provincial  Legislature,  wilful  dis- 
obedience of,  103 
interpretation  of  Code,  4-13 

Statutory  declaration 

making  false,  115 

under  Canada  Evidence  Act,  985 

Statutory  offence 

attempt  of,  where  no  punishment  spe- 
cially provided,  442 

SUy 
of   proceedings,   by   Atd>mey-General, 

760 
arrest  of  judgment,  793,  794 
of  death  sentence  upon  pregna\it  wo- 
man, 795 

Stealing.    See  Theft 

Stenographer 

may  be  appointed  for  preliminary  in- 
quiry, 614 

« 

Stipendiary  magistrate 

powers  of  two  justices,  465 
jurisdiction  as  tor  summary  trial,  621 
jurisdiction   on   trial  of  juveniles,  for 
theft,  etc.,  647 

Stolen  goods.    See  Theft 

Stores 

definition  of,  9 

public.    See  Pubuc  Stokes 

Strangling 
attempt  to  strangle,  220 

Subordination 
of  perjury,  108 

Subpoena.     See   Witnesses,    (summons 
to) 

Subsequent  offence 

punishment  after  previous  conviction, 
438,  841 

Suffocate 

attempt  to,  with  intent  to  murder,  209 


Suicide 

aiding  or  counselling,  214 
attempt  to  commit,  214 

Summary  conviction 

adjournment  of  proceedings,  562 
adjudication  by  justice,  568 
admission  of  charge,  560 
appeal,  abandonment   of,  610 

certiorari  not  to  lie  after,  c.  146,  s. 

1122 
from  conviction  or  order,  590-611 
affirmation  of,  872 
evidence  of,  607 
return  of,  to  justice  for  enforcement^ 

607 
transmission  of,  to  court  hearing  ap- 
peal, 607 
costs,  order  as  to,  609 
recovery  of,  609 

when  appeal  not  prosecuted,  604 
court  to  which  appeal  may  be  taken^ 

590 
evidence  in,  601 
failure  of,  proceedings  on,  606 
form,  on  matters  of,  602 
hearing  of,  600 
judgment,  602 

final,  601,  872 
procedure  on,  594 

quashing  conviction  or  order  on  hear- 
ing appeal,  600 
appearance,  of  accused  compelling,  549 
of   both   parties,   and   hearing,   558, 
559 
application  of  provisions,  541 
arraignment,  559 
assault,  charge  of,  575 

dismissal  of  complaint,  576 
release  from  further  proiceedings,  576 
clerk  of  the  peace,  definition  of,  538 
common  gaol,  definition  of,  538 
conviction    or   order    against    accused, 
minute  of,  570,  571 
evidence  of,  607 
first,    discharge    upon,     in    certain 

cases,  574 
return  of,  c.  146,  ss.  1133.  1134 
corporation,  liability  of,  542 
costs,  recovery  of,  578,  579 
counsel  for  parties,  553 
county,  definition  of,  538 
court,  definition  of,  538 
depositions  need  not  be  signed,  560 
discharge  upon  first  conviction,  574 
dismissal,  certificate  orf,'  574 
disqualification  of  justices,  539 
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Summary  conviction — Continued 

distress  in  default  of  payment,  commit- 
ment in  default  of,  579-586 
if  defendant  already  in  prison,  587 
for  costs,  586 

remand  pending  execution,  587 
enforcing  warrant  in  another  county, 

586 
tender  and  payment,  588 
warrant  of  commitment  instead  of, 
586 
district,  definition  of,  538 
enforcing  orders  of  justices,  575 
evidence,  commission,  by,  554 

depositions  need  not  be  signed,  560 
exception  negatived  by  complaint,  if, 
'   555 

on  oath  or  affirmation,  549,  554 
in  reply,  560 
fees  of  just^pes  and  their  clerks,  618, 
619 
unlawful,  taking  of,  896 
hearing  in  open  court,  553 
informalities,  565,  566,  568,  872,  892 
information  and  complaint,  545 

limit  of  time  for  making,  902 
for  one  offence  only,  545,  547 
joint  offenders,  penalties  in  case  of»  673 
jurisdiction,  542-544 

exceeding,  893 
non-appearance  of  accused,  556 
non-appearance  of  prosecutor,  558 
objections  to  proceedings,  565-568 
payment  of  penalty,  etc.,  enforcing  of, 

579,  585 
penalties,  enforcing  payment  of,  579- 
588 
in  case  of  joint  offenders,  573 
prison,  definition  of,  538 
return   by   justice  of   convictions   and 
moneys  received,  895 
neglect  of,  or  false,  .896 
security  to  keep  the  peace,  588 
statement  of  case  by  justice  for  re- 
view, 611-617 
amendment  of  stated  case,  616 
appeal  precluded,  by,  617 
no  stated  case  if  no  right  to  ap- 
peal, 617 
application  for,  611 
certiorari,     etc.,    not     required     on 

stated  case,  616 
costs,  none  against  justice  on  stated 

case,  616 
court,  power  of,  exercise  of  by  judge 

in  chambers,  616 
enforcement  at  conviction,  616 
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Summary  conviction— Continued 

no  action  against  justice  for,  906 
fees  on  application  for,  613 
^        hearing,  of  stated  case,  615,  616 
recognizance  by  applicant,  613,  614 
refusal    of    application    to    compel 

statement,  611,  615 
rules  as  to,  448,  611-613 
summons  for  accused,  549 

for  witness  out  of  jurisdiction,  552 
territorial  division,  definition  of,  638 
imcertainty  in,  671 
variance  or  defects,  565-568,  872,  892 
warrant  for  accused,  549 

backing  of,  662 
warrant  lor  witness,  552 
witnesses,  attendance  of,  549 
fees  of,  619 

Summary  trial  of  indictable  offences 

appeal,  in  bawdy-house  cases  and  petty 

theft,  646 
application  of  provisions,  624 
arraignment,  635 
common  gaol,  definition  of,  622 
conviction,  certificate  of,  644 
effect  of,  643 

evidence  of  conviction  or  dismissal, 
645 

filing  of  conviction,  etc.,  644 

form  of,  on  summary  trial,  646 
defects  in  proceedings,  893 
defence,  635,  642 
dismissal  of  charge,  643 

certificate  of,  644,  646 

evidence  of,  645 
election  of  trial  by  jury,  635 

statement  of,  on  warrant  of  commit- 
al,  642 
false  pretences,  charge  of,  640,  641 
filing  of  record  in  court  of  sessions,  644 
gaol,  common,  definition  of,  622 
hearing  in  open  court,  642 
jurisdiction,  absolute  in  case  of  disord- 
erly house,  630 

seafaring  man,  631 

in  certain  provinces,  631 

exceeding,  893 

offences  triable,  624,  625,  632 

police  magistrate  and  recorder,  632 
magistrate,  definition  of,  621 
minor  under  16,  622,  637 
offences  triable,  624,  625,  632,  637 
police  magistrate,  appeal  from,  797 

jurisdiction  of,  in  certain  cases,  632 
preliminary  inquiry,  provisions  as  to, 
646 


1026 


Criminal  Code. 


[Index] 


Summary  trial  of  indictable  offences — 
Continued 

property,  definition  of,  622 
punishment,  638,  639 
recorder,  appeal  from,  797 
jurisdiction  of,  621,  632 
refusal  of  magistrate  to  try,  641 
remand  by  justice  to  magistrate,  645 
restitution  of  property,  on  summary 

trial,  645 
summary  convictions,  provisions  as  to, 

646 
theft,  charge  of,  625,  632,  633,  638,  640, 

641 
triable  offences,  625,  632 
valuable  security,  valuation  of,  622 
witnesses,  attendance  of,  635 
examination  of,  642,  643 

Summing  up 

prosecutor's  right  of,  at  trial,  745 

Summons.     See  Pbeliminaby  Enquibt; 

SUMMABT  TBIAL;  WITNESSES 

Sunday 

issue  and  execution  of  warrant  on,  497, 

498 
verdict  on,  759 
validity  of  proceedings  on,  759 

Superior  court 

definition  of,  9 

jurisdiction  of.     See  JuBiSDicnoN 

rules  of  court  by,  448-451 

Supreme  Court  of  Canada 

appeal  to,  814-817 

habeas  corpus  jurisdiction  of,  815 

Sureties.    See  Recognizances 

Surgical  operation 

as  justification,  46,  47 

criminal  liability  regarding,  46,  185 

Surrender.  'See  Recognizances 

Tales 

ordering  a,  when  jury  panel  exhaust- 
ed, 741 

Tampering 

with  witness,  117 

Taxation 
See  Costs 

Telegram 

sending  in  false  name,  385 
orbstnicting  sending  of,  521 
Rending  false,  386 


Tenants 

theft  of  fixtures  by,  302 
injuries  to  buildings  by,  419 
charging     ownership     in     indictment 
against,  675 

Territorial  limits 

territorial  division,  defined,  9 

of  magisterial  jurisdiction,  455,  456 

of  justice  in  summary  matters,  538- 

544 
of  justice  on  preliminary  enquiry,  491- 

500 

Testamentary  instrument 

theft  of,  302 

obtained  by  forgery  or  perjury,  fraud- 
ulent use  of,  386 
definition  of,  9 

Theatre 

definition  of,  130 
immoral  play,  etc.,  in,  137 

Theft 

advertising  reward  and  immunity  for 
theft,  122 
limit  of  time  for  prosecution,  900 
bringing  stolen  property  into  Canada, 


by  agent  pledging  goods,  293 
by  bailee,  289,  298,  299 
bank  clerk,  300 
clerk,  or  employee,  300 
conversion,  fraudulent,  296 
CO- partners  in  mining  claim,  295 
government  employee,  300 
husband  from  wife,  if  living  apart, 

295 
lodger,  302 
misappropriation    of   proceeds,   298, 

299 
municipal  employee,  300 
owner,  against  person  having  special 

interest,  294 
person  required  to  account,  296,  299 
servant,  300 
misuse   of  fodder  by,   not   theft, 
294 
tenant,  302 

wife  from  husband,  if  living  apart, 
295 
conversion,  fraudulent,  296 
definition  of,  287 
from  dwelling  house,  313 
Indian  grave,  316 
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Theft — Continued 

locked  receptacle,  314 

person,  312 

railway  station,  car,  etc.,  315 

vessel,  or  wharf,  314 
importing  stolen  property,  323 
of  animals,  286,  308 

cattle,  307 
of  official  documents,  302,  303 

of  title  papers,  302 
electricity,  294 
fence,  gate,  etc.,  300,  311 
fixtures,  309 
value  of,  over  $200,  318 
good's  in  process  of  manufacture,  318 
letters,  etc.,  post,  303,  304 
mail  matter  other  than  letters,  306 
minerals  from  mines,  312 
movable  things,  285 
oysters,  287,  309 
plants,  311 

testamentary  instrument,  302 
tickets,  railway  and  steamboat,  307 
of  trees,  309,  310,  322 
of  things  not  otherwise  provided  for, 

315 
wreck,  314 
offences  resembling  theft,  319-323 

criminal  breach  of  trust,  319 

cattle,  defacing  brand  on,  320 

stray  cattle,  appropriation  of,  320 

concealment,  fraudulent,  323 

document  of  title,  destroying  fraud- 
ulently, 322 

materials,    fraudulent    disposal    of, 
319 

pigeons  and  house-doves,  taking  or 
killing,  321 

public  officer  refusing  to  give  up  pro- 
perty, 320 

timber,    drift,    taking    or    defacing 
marks  on,  321 

tools,  fraudulent  disposal  of,  319 

trustee,  fraudulent,  319 
reward,   offering,    with    immunity   for 
thief,  122 

limit  of  time  for  prosecution,  900 

taking,  or  pretence  of  recovering  pro- 
perty, 121 
larceny  at  common  law,  288 
proof  of  ownership,  289 
goods  lost  and  found,  289 
possession,  presumption  from,  290,  291 
of  thinsTR  under  seizure,  294 
bv  attorney  under  power,  298 
*  misappropriating  proceeds  held  under 
direction,  298,  299 
by  co-owner,  294 


Theft— Continued 

joining  several   charges  against  same 

person,  682 
summary  trial  for,  624,  628,  638,  640 
punishment  of  juvenile  offenders,  648 

Threats.    See  Intimidation 

Ticket  of  Leave  Act 

license  under,  as  defence  of  charge  oi 
"being  at   large,"   123 

Timber 

fraudulent  appropriation  of,  321 
registration  of  timber  mark,  322,  77 U 
recklessly  setting  fire  to,  413 
injuries  to  rafts,  etc.,  418 
drift,  taking  or  defacing  marks  on,  321 
impeding  transmission  of,  418 
search  for,  unlawfully  detained,  480 

Time 

reckoning  of,  13 

for  commencing  proceedinsfs  in  certain 

cases,  899-902 
for  proceeding  in  summary  conviction 

cases,  902 
limitation  of,  in  civil  actions  against 

officer,  etc.,  903-906 

Title  of  lands 

jurisdiction  of  justice  affected  by,  544 
frauds  respecting,  343,  344 

Trade 

combination,  definition  of,  9 
conspiracy  in  restraint  of,  401 
act,  definition  of,  279 
exception  of  trade  union,  401 
of  workmen's  protective  combina- 
tion, 402 
punishment  of,  401 
trial  of,  453,  460 

without  jury,  option  of,  453 
criminal  breaches  of  contract,  403 

postinsT  up  provisions   as  to,  404 
intimidation,  405 

Trade  description 

definition  of,  280,  281 

false  offences  as  to,  392,  393,  397,  399 

Trade   mark.     See   Foboebt   of   tbade 

MABK8 
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Trading  stamps 

company,  application  of  provisions  to, 

279 
definition  of,  282 
giving^  by  merchant,  407,  408 
issue  of,  407,  408 

offer  for  return  of  wrapper,  etc.,  282 
partnership,  application  of  provisions 

to,    279 
receiving,  408 

Treason 

indictment  fOr,  675 

information  of  overt  act,  809 

special  provision  for  cases  of,  708 

corroboration,  789 

accessories  after  the  fact,  59 

definition  of,  56 

levying  war,  59 

limit  of  time  for  prosecution  for,  899 

misprison  of,  59 

treasonable  offences,  60 

Treaty 

Imperial,  proof  of,  979 

Trees  and  plants 

stealing,  309,  310 
injuries  to,  421,  424 

Trespass 

defence  of  property  against,  42-45 

Trial 

exclusion  of  public  from,  484 

by      indictment.        See      Indictment 

(procedure  by) 
of  juvenile   offenders.     See   Juvenile 

OFFENDERS 

speedy.    See  Speedy  tbial  of  indict- 
able OFFENCES 

summary.    See  Summary  conviction; 

Summary  trial 
presence  of  accused  at,  744 
challenge  of  jurors,  729-741 
attendance  of  witnesses,  765-773,  782 
postponement   of,   714 
changing  place  of,  700-703 
order  of  proceedings,  744-749 

Triers 

on  challenge  of  juror,  735-738 

Trustee 

CO,  I  sent  to  prospcution  of,  for  criminal 

breach   of  trust,  462 
breach  of  trust  by  public  officer,  101 

trustee,  319 
definition  of,  9 


Two  justices 

certain  officials  have  power  of,  465 
jurisdiction  aa  to  summary  trial,  50H 
trial  of  juveniles,  647 

Two  offences 
improper    joinder    in    summary    com- 
plaint, 545-548 

Unchastity 
burden  of  proof  of,  138,  141 

Unlawful  assembly 

defined,  65 
punishment  of,  65-67 

Unlawful  drilling 
offence  of,  71,  72 

Unlawful  oaths 
offences  relating  to,  83,  84 

Unlawful  possession.    See  Theft 

Unseaworthy  ships 
sending  or  taking  to  sea,  227 

Unwholesome  food 
offence  of  selling,  149 

Uttering 
See  Coin;   Counterfeiting;   Forgery 

Vagrancy 

definition  of,  169 

punishment  for,  176-178 

search  warrant  for  vagrant,  483 

Valuable  security 

defined,  10 

obtaining  execution  of,  by  false  pre- 
tences,  336 
compelling  execution  of,  by  force,  361 
demanding  with  menaces,  361 
demanding  with  intent  to  steal,  363 
extorting  by  threats,  364,  365 
forgery    of,   380-384 
theft  of,  285-299 

Variance.     See  Indictment;    Summary 

CONVICTION;   SUMMARY -TRIAL 

Venne 
statement  of,  in  indictment,  unneces- 
sary, 673 
change  of,  700-703 
in  civil  action  against  officer,  903 
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Verdict 

jury  retiring  to  consider,  755 

jury's  right  to  find  general  verdict,  757 

on  holiday  or  Sunday,  759 

by  judge  holding  speedy   trial,  669 

arrest  of  judgment,  793,  794 

And  see  Appeal 
Vessel.     See  Skip 

Vezatiotu  action 

protection    of    persons    administering 
the  criminal  law,  903,  904 

View 
by  jury,  954 

Walls 
defacing  or  tearing  down,  170 

Warehouse 

fal/ie  warehouse  receipts,  346 
wilfully  destroying  property  in,  416 

Warrant 
See  AsBEfiT;   Execution  of  pbocess; 

PBELIMINABY     INQUIBY;     SeaBCH; 
SUMMABT  CONVICTION 

Watch  cases 

words  or  marks  on,  as  a  false  trade 
description,  282 

Water 

waterworks  company,  criminal  breach 
of  contract  by,  403,  404 

Weapon 

carrying,  openly  so  as  to  create  alarm, 
79 
sheath-knife,  82 

dangerous,  illegal  possession  or  sale  ot, 
79 

definition  of,  7 

limit  of  time  for  prosecution,  900 

pointing  fire-arm  at  person,  81 

possession  of  for  purposes  dangerous 
to  peace,  79 

public  meeting,  at  or  near.    See  Pub- 
lic meeting 

public  work,  in  vicinity  of.    See  Pub- 
lic WOBK 

refusing  to  deliver  up,  82 


Weapon— Continued 

seizure  of,  under  search  warrant,  478 
soldiers,  sailors,  etc.,  excepted,  82 

Wharf 
stealing  from,  314 

Wharfinger 

giving  false  warehouse  receipt,  346 
giving  false   receipt   under  the   Bank 
Act,  347 

Whipping.    See  Punishment 

Wife 
See  Husband  and  wife 

Wilful  act 

presumption  of  intent  to  cause  injury, 

409 
meaning  of  "wilful,"  226 

Will 

theft  of,  302 
forgery  of,  380 

using  probate  obtained  by  forgery-  or 
perjury,  386 

Windows 

breaking,  170 

breaking  into  building  by,  27i9 

Witchcraft 
pretending  to  practice,  353 

Witnesses 

accused,  competency  of,  .966 
failure   to   testify  not  to   be   com- 
mented on,  967 
foreign  court,  evidence  for,  986-988 
indictment,  trial  by,  770 
juvenile  offenders,  trial  of,  650 
preliminary   inquiry   before   justice, 

605  et  seq. 
speedy  trial  of  indictable  offence,  672 
summary  trial  of  indictable  offence. 
642 
child  not  knowing  nature  of  oath,  977 
corroboration  of,  789-792 
crime,  no  incompetency  from,  966 
cross-examination,  previous  oral  state- 
ment, as  to,  972,  974 
previous   written  statement,   as  to, 
973 
discrediting  one's  own  witness,  972 
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Witnesses — Continued 

expert  witnesses,  ^71 

handwriting,  comparison  of,  by  wit- 
ness, 971 

husband    and    wife,    when    competent 
and  when  compellable,  966-969 
communications  during  marriage,  967 

'  failure  to  testify,  comment  on,  967- 
969 

incriminating  answer,  969-971 
evidence  in  foreign  suit,  987 

mute,  evidence  of,  971 

previous  conviction  of  witness,  976 

corrupting,   117 

prisoners,  procuring  attendance,  772 

See  also  Evidence;  Indictment;  Ju- 
venile OFFENUEBS;  PBELIMINABT 
INQUIRY;  SFEEDT  TBIAL;  SuMMABT 
CONVICTION;    SUMMABY  TRIAL 

Women 

exempt  from  punishment  of  whipping, 

845 
offences  >  against  morality,   133-146 
vagrancy  offences,  169-178 
abandoning  child  under  two,  185 
neglecting  duty  to  provide  necessaries 

for  wife,  181 
indecent  assaults,  231 
rape,  237 
procuring- abortion  or  miscarriage,  244, 

245 
bigamy  and  polygamy,  etc.,  246-254 
abduction  of,  255-261 
pretended   marriagesi  253,   255 

Worship 

disturbing  public,  131,  132 


Wounding 

with  intent,  216-219 

public  officer,  219 

robbery  with,  358 

cattle.     See  MiscHisr 

officer,  etc.,  in  execution  of  duty,  219 

Wreck 

definition  of,  10 
injury  to.     See  Mischief 
theft  of.    See  Theft 
selling  without  title,  347 
other  offences  respecting,  348 

Wrecking 

offence  of,  417,  418 
attempt  to  wreck,  418 

Writ 

wilful  misconduct  in  execution  of,  104 

Writing 

defined,  10 

comparison    of   disputed    handwriting, 

971 
See  Fobgeby 

Writ  of  error 
abolished,  798 

Wrong  person 
arrest  of,  in  good  faith,  29 

Youthful    offenders.      See    Juvenux 
offendebs 

Yukon  Territory 

application  of  criminal  law  to,  13 
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